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Guaranteeing the rights of EU residents in the UK and UK citizens resident in the remaining 27 

Member States has become the first priority in the forthcoming Article 50 negotiations. 

Nevertheless, Citizens´ Rights fall to be decided within the framework of a difficult negotiation 

whose outcome is far from certain and in which nothing will be decided until everything is 

decided 

My petition, number 132-17, asks Parliament to consider an alternative approach to the problem. 

In it, I argue that the rights of EU Citizens once acquired, are inalienable under EU Law, and are 

therefore not appropriate subject matter for a negotiation between the EU and a departing 

Member State. 

My argument is based on the jurisprudence of the Court of Justice and on the Treaties. 

Long before the Treaty introduced the concept of European Citizenship, the Court had defined 

the European Economic Community, as it then was, as 

“[constituting] a new legal order of international law ...the subjects of which comprise not only 

Member States but also their nationals. Independently of the legislation of Member States, 

Community law ... is... intended to confer upon them rights which become part of their legal 

heritage” 

Ref: NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland 

Revenue Administration .  

Reference for a preliminary ruling: Tariefcommissie - Netherlands.  

Case 26-62. 

In creating the Union, thirty years later, the Treaty fundamentally changed the nature of these 

rights, by creating a direct political link between the citizens of the Member States and the 

European Union. 
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Ref: Report from the Commission on the Citizenship of the Union (COM) 93 702) 

To qualify for Citizenship under the Treaties, then, as now, an individual must have the 

nationality of a Member State. The acquisition of Citizenship is automatic. The individual cannot 

refuse, decline or reject it. 

Once acquired, Citizenship is additional to the qualifying nationality. (The Nice version of the 

Treaty  (2002) spoke of Citizenship as a “complement”, but the word “additional” is used in both 

the current version of the Treaties.) The acquisition of Citizenship is distinct from the rights that 

flow from its possession. 

Those rights are granted Constitutional status by being enshrined in the Treaties themselves and 

do not require the intervention of the Member State. 

Directive 2004/38 - “The Citizens´Directive,”-  emphasized the direct link between the Union 

and its Citizens, stating explicitly that the rights of freedom of movement and establishment are 

fundamental, personal and emanate directly from the Treaty, without the need for any 

administrative act. (Considérant 11). 

The Directive was largely a codification of the Court´s jurisprudence on the subject to date, 

and the Court has continued to develop the law in this area, interpreting the scope of Citizens 

Rights generously, and attempts to limit them, restrictively. 

Once a Member State leaves the Union, its nationals will no longer have the necessary 

qualification to acquire EU Citizenship. But I submit that the unilateral withdrawal of a Member 

State is insufficient of itself to strip Citizens of rights already acquired under EU law. The Rights 

granted by the Treaty can only be revoked by the Treaty. 

 The Treaties make no provision for the resignation of a Citizen, or his expulsion or for the 

confiscation of those rights that are “part of his legal heritage”. Limitations can be imposed on 

their exercise, and the Court will interpret them restrictively, but not on their existence. The 

Treaties provide for further strengthening of their provisions on Citizens Rights. Nowhere do 

they envisage their extinction. Article 50 provides that the Treaties will not apply to the State 
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after its withdrawal, but it is silent on its existing Citizens 

The current text of the Commission's Negotiating Directives COM, (2017) 218 final, provides 

that Citizens´Rights “should be protected as directly enforceable vested rights for the life time of 

those concerned.”. But guarantees to that effect are subject to reciprocity, and to the outcome of 

the Agreement as a whole. In the best case, that leaves Europe´s Citizens in doubt for almost two 

years. 

From a practical point of view, the need for clarity on the issue is pressing. Both sides entering 

the Brexit negotiation need to know what horses they have to trade. Their citizens should not be 

included in the count. My petition therefore asks the Parliament to request the Court for a 

Opinion under Article 218 TFEU, as to whether the EU is competent to negotiate the 

individual rights of European Citizens as part of the Brexit Agreement, or whether, as part 

of the Individual's legal heritage, they cannot be revoked and are therefore non-negotiable. 

That is consistent with the eleventh paragraph of Article 218 TFEU: 

“ A Member State, the European Parliament, the Council or the Commission may obtain the 

opinion of the Court of Justice as to whether an agreement envisaged is compatible with the 

Treaties. Where the opinion of the Court is adverse, the agreement envisaged may not enter into 

force unless it is amended or the Treaties are revised.”   

The Court has held: 

1. that where a question of competence has to be decided, it is in the interests of the 

Community institutions and of the States concerned, including non-member countries, to 

have that question clarified from the outset of negotiations and even before the main 

points of the agreement are negotiated. The only condition to which the Court referred is 

that the purpose of the envisaged agreement be known before negotiations are 

commenced. 

(ref: Opinion 1/78 of 4 October 1979,[1979] ECR 2871 ); 

2. that “a request for an opinion can be submitted to the Court before the commencement of 
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international negotiations, when the subject-matter of the envisaged agreement is known, 

even though there are a number of possibilities still open and different points of view on 

the drafting of the texts concerned, if the documents submitted to the Court make it 

possible for the latter to form a sufficiently certain judgment on the question raised by the 

Council. The admissibility of a request for an opinion cannot be challenged on the ground 

that the Council has not yet adopted the decision to open the international negotiations.”   

 ref: Opinion 1/09 of 3 March 2011, ECR [2011] I-01137 

Based on its jurisprudence over the past fifty-five years, I submit that the Court would, in all 

likelihood, declare the question admissible and, if so, the test it would apply to the involuntary 

removal of Rights conferred and protected by EU law would be a test of proportionality 

“taking into account the consequences that the decision entails for the person concerned and, if 

relevant, for the members of his family with regard to the loss of the rights enjoyed by every 

citizen of the Union.” ref: C135/08 Rottmann, [2010] ECR I-0000 

*    *    *    

What effect would my argument have on the negotiations? First of all, it would simplify them. 

Under the chapter of Citizens' Rights, all that would be open for negotiation would be the UK's 

enforcement. 

It might be argued that Citizens originating in the UK would thereby be given an unfair 

advantage. 

In response: that  depends upon how the EU defines the ultimate objective of the negotiation. If 

its ambition for the future is the return of a fully committed UK to a fully functioning EU, then I 

would submit that it needs to keep the young people on board. I recall that the age group most in 

favour of EU membership at the time of the referendum last year was 16 to 24. It may take a 

decade  before the country is ready to revisit the question. The young people who in ten years 

time will be between 16 and 24 are currently between 6 and 14, and they will be growing up in a 
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very different environment that that which made their older brothers and sisters so enthusiastic 

about Europe. 

 __________________________   


