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GLOSSARY

Actions for annulment: A request for an annulment of an act by an institution, body or an agency of
the Union.

Actions for failure to fulfil obligations: These actions enable the Court of Justice to determine
whether a Member State has fulfilled its obligations under EU law.

Advocate-General: The Court of Justice has 11 Advocates-General. They assist the Court of Justice
and are responsible for submitting, where necessary, a legal opinion. These opinions are drafted in
the language of their choice.

Appeal: The Court of Justice may have appeals referred to it, limited to questions of law, against the
judgments and orders of the General Court.

Application for intervention: An intervention is the act, by an institution or natural or legal person,
to join a case introduced by a third party.

ARGOS: An IT system whose deployment in the two Courts is imminent and aims to produce more
detailed case information through a personalised dashboard for Judges, Advocates-General and their
Cabinets.

Assessing Judge: The Assessing Judge is one of the Judges composing the Chamber, but not the
Reporting Judge.

Business Object and Business Intelligence: These IT systems are used at the Court of Justice of the
European Union (CJEU) for reporting purposes and the production of judicial statistics.

Cellule des lecteurs d’arréts: Lawyers working for the President of each Court who check the formal
harmonisation as well as the coherence of draft judgments and, in some cases, of the orders.

Chamber conference: Each Chamber of the General Court meets regularly mainly to discuss
preliminary reports sent by the Reporting Judge.

Chamber: A formation of a variable number of Judges who sit together to deliberate on an individual
case.

Deliberation and pronouncement of the decision: The Judges deliberate on the basis of a draft
judgment drawn up by the Reporting Judge. Each Judge of the formation concerned may propose
changes. Decisions are taken by majority and no record is made public of any dissenting opinions.
Judgments are signed by all the Judges who took part in the deliberation and their operative part is
pronounced in open court.

E-Curia: This is an IT application of the CJEU for lawyers and agents of the Member States and
institutions, bodies, offices and agencies of the EU. It allows the exchange of procedural documents
with the Registries electronically.

European Commission for the Efficiency of Justice (CEPEJ): The European Commission for the
Efficiency of Justice (CEPEJ) seeks the improvement of the efficiency and functioning of justice in the
Member States and the implementation of the instruments developed by the Council of Europe.



Expedited procedure: It enables the Court of Justice to adjudicate rapidly in extremely urgent cases
by reducing the time and giving high priority to these cases. This procedure is also foreseen for
preliminary rulings.

First Advocate-General: The First Advocate-General assumes overall responsibility for monitoring the
progress of opinions being drawn up by the Advocates-General.

General meeting: The general meeting is a weekly meeting, which brings together the President of
the Court of Justice, the Judges, Advocates-General and the Registrar. It decides upon the judicial
formation for individual cases, and whether or not an opinion of the Advocate-General is necessary.

Grand Chamber: The Court of Justice or the General Court may sit in a Grand Chamber (fifteen
Judges) whenever the legal difficulty or the importance of the case or special circumstances so
justify.

Hearing (oral procedure): The oral procedure consists of the hearing by the two Courts of agents,
advisers and lawyers, as well as, where appropriate, the hearing of witnesses and experts.

Joinder of cases: Two or more cases of the same type concerning the same subject matter may at
any time be joined, on account of the connection between them, for the purposes of the written or
oral procedure or of the judgment which closes the proceedings.

Judgment: Decisions of the Court of Justice and of the General Court are made on the basis of a draft
judgment drawn up by the Reporting Judge. These judgments are pronounced in public.

Judicial formation: Composition of the Chamber (number of Judges) in which each case is
deliberated.

Judicial vacations: The CJEU remains permanently in session but it lays down the periods of judicial
vacations, periods during which hearings and deliberations will normally not take place. The Courts
and their departments, however, continue operating normally during those periods during which
hearings and deliberations may exceptionally be held.

Lawyer linguist: A translator in the Directorate-General for Translation who must have a legal
qualification.

Litige: Litige is the CJEU’s core data-base, containing information on individual cases.

Management representations: Written representations issued by management to confirm certain
matters. Although providing information, they do not give sufficient appropriate audit evidence, on
their own, about the matters with which they deal.

Order: When the Courts consider that they have sufficient information to give a ruling on the basis of
the written procedure or where a case is considered as manifestly inadmissible or manifestly
unfounded, when there is no need to adjudicate, or when the parties discontinue, it can be closed by
an order.

Preliminary report: Confidential internal document drawn up by the Reporting Judge following the
end of the written procedure, which includes an analysis of the relevant issues of fact and of law
raised by the case, where appropriate, measures of organisation of procedure or measures of
inquiry. It also proposes the composition of the formation that will deal with the case, and sets out
whether there will be a hearing and whether the Advocate-General is requested to issue an opinion.



Procedural document: Procedural documents are all documents exchanged between the parties and
the Registry in the course of proceedings (pleadings, annexes, correspondence, etc.).

Pro-Curia: The project for an integrated IT system for handling cases at the General Court, which was
halted following difficulties encountered in its implementation.

References for preliminary rulings: To ensure the effective and uniform application of European
Union (EU) legislation and to prevent divergent interpretations, the national courts may, and
sometimes must, refer to the Court of Justice and ask it to clarify a point concerning the
interpretation or validity of EU law.

Référendaire (legal secretary): Legal secretaries under the supervision of Judges and Advocates-
General of the CJEU. They provide assistance to the Members in drafting the reports for the hearing,
preliminary reports, judgments, orders and/or opinions and their grounds, they also provide support
at the hearing.

Registry: Each of the two Courts making up the CJEU has its own Registry. It is responsible for the
receipt, notification and retention of all procedural documents. The Registrar of the Court of Justice
is also equivalent to the Secretary-General of the institution.

Report for the hearing: This document drawn up by the Reporting Judge at the General Court is
a summary of the alleged facts, the arguments of each party and, where necessary, for intervening
parties. It shall be sent to the parties and available to the public before the hearing.

Reporting Judge: The Reporting Judge is the Judge to which the President assigns a case. His/her
main task is to submit a preliminary report to the general meeting of the Court of Justice or to the
conference of the Chamber at the General Court, including an analysis of legal issues of a case and
the procedural steps proposed. He/she also prepares the draft judgment.

Research and documentation: The Directorate of Research and Documentation provides information
to both Courts related to comparative law and to jurisprudence.

Rota: At the General Court, cases are assigned by the President among the nine Chambers in turn, on
the basis of four separate rotas.

Rules of Procedure: Both Courts have their own published Rules of Procedure for the treatment of
cases at each stage of the procedure.

Secrecy of the deliberative process: Deliberations of the CJEU are held between Judges. They are
and shall remain secret. The deliberation is always in French, without interpretation.

Suivi des Affaires: Suivi des Affaires is a computerised tool in the CJEU that allows a follow-up of the
progress in the management of pending cases.

Suspensions (stay of proceedings): The proceedings may be stayed if the Court of Justice and the
General Court are seized of cases with the same subject matter, raising the same issue or calling into
guestion the validity of the same act. It may also be suspended in other particular cases provided for
by the Rules of Procedure.

Urgent preliminary ruling: It allows the Court of Justice to deal with, in a considerably reduced time-
frame, the most urgent issues relating to the areas of freedom, security and justice (for instance, on
police cooperation and judicial cooperation in civil matters).



(Written) pleadings: Documents in which the parties present their arguments to the Courts
(application/defence and, where appropriate, reply and rejoinder). They have to be translated in
French.

Written procedure: This procedure is managed by the Registries, it follows the reception of a case
and includes the preparation and translation of case documents.



EXECUTIVE SUMMARY

l. Our review of the Court of Justice of the European Union (CJEU) was designed to
assess the performance of its case management process, in particular whether the
procedures in place promoted the efficient handling of the cases lodged and whether their
timely resolution could be enhanced. We also sought to examine the assessment and

accountability tools in place at the CJEU.

Il. In recent years the CJEU has taken significant organizational and procedural actions to
enhance efficient case handling and the reporting thereon. In particular, the introduction of
indicative time-frames for the accomplishment of key steps in the lifecycle of a case,
together with the progressive development of monitoring tools and reports, has increased
the focus on timeliness. Progress has been made by the end of 2016 to reduce the significant
backlog of cases that had built up at the General Court, this before the reform of that Court,
which will double the number of Judges and their respective Cabinets, had yet to have an

impact.

lll.  The review concluded that the CJEU could further enhance these positive results by
considering a move towards more active individual case management, using tailored time-
frames and monitoring the actual use of the human resources employed. Measuring
performance on this basis, instead of using indicative time-frames to be respected on
average, would inform management of both problem cases and elements of good practice.
This approach would provide management information to support decision-making so as to
drive further efficiency gains. This information could also be used to improve reporting on
performance to enhance accountability, providing insight on the proper functioning of the

CJEU and on the use of its resources available.



THE COURT OF JUSTICE OF THE EUROPEAN UNION (CJEU)

1. The CJEU is the judicial authority of the European Union (EU). Its task is to ensure
compliance with European law by overseeing the interpretation and uniform application of

the Treaties®.

2. The CJEU consists of two Courts: the Court of Justice and the General Court. The Court
of Justice is made up of 28 Judges, assisted by 11 Advocates-General*. There are currently
45 Judges at the General Court; this figure should rise to 56 by 2019. Judges and Advocates-
General are appointed by common accord of the governments of Member States for a
renewable fixed term of six years. The Judges and Advocates-General are assisted by

386 staff who work in their Cabinets. There are 2 168 staff in the institution as a whole®.
Each Court has its own Registry. Linguistic, information technology (IT) and other services
are common to both Courts. The overall cost of the CJEU to the EU budget is around

400 million euro in 2017.

3. The Court of Justice and the General Court deal with different types of proceedings

(see Box 1).

Box 1 — Types of proceedings at the Court of Justice and at the General Court

The Court of Justice deals mainly with references for preliminary rulings from national courts as to
the interpretation of EU law or as to the validity of an act adopted by an institution, a body or an
agency of the Union; appeals against decisions of the General Court; certain direct actions for failure
to act or for seeking annulment of certain EU acts; actions referred to by the Commission or

a Member State for failure to fulfil obligations under EU law by another Member State; requests for

an opinion on the compatibility with the Treaties of an agreement which the EU envisages concluding

Article 19 of the Treaty on European Union (TEU).

Advocates-General are appointed under Article 252 of the Treaty on the Functioning of
the European Union (TFEU) and have the task of presenting reasoned submissions, which are
written (non-binding) opinions, in cases assigned to them.

Annual activity report of the CJEU for the year 2016, Annex 1.




10

with a non-Member State or an international organisation. There is no appeal against a decision from

the Court of Justice.

The General Court hears cases brought by individuals and companies against EU acts which are
addressed to them or which are of direct and individual concern to them, actions seeking
compensation for damage caused by EU institutions and bodies, and also certain actions brought by
the Member States. The disputes which it hears are mostly economic in nature, concerning
competition and State aid, measures to protect trade and intellectual property. They also include:
agriculture, access to documents, public procurement and restrictive measures. Following the
dissolution of the EU Civil Service Tribunal on 31 August 2016, the General Court is also now

competent to hear, at first instance, disputes between the EU and its servants.

4. The Courts must consider all cases referred to them by national courts, Member States,
EU institutions, bodies, offices or agencies of the Union, and natural and legal persons. This
is a factor which is beyond their control. During the period 2006-2016, some 1.500 cases
were lodged on average each year at the CJEU. The overall number of cases yet to be heard

(stock of pending cases) rose by around 20 % (see Figure 1).

Figure 1 — General evolution of the judicial activity for the period 2006-2016
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General Court.

Source: Based on the data published in the CIEU Annual reports.

5. Cases can be brought before either Court in any of the 24 official languages of the EU.

The Judges deliberate in French.



12

6. The CJEU must deliver justice of irreproachable quality, in a reasonable time*, whilst as
an EU institution also ensuring it uses the public funds at its disposal as efficiently and as

effectively as possible, and according to the principles of sound financial management®.

7. The quality and rapidity with which the CJEU delivers its decisions can have important
consequences for individuals, legal persons, Member States and the EU as a whole. Any
failure by the CJEU to adjudicate within a reasonable time may give rise to significant costs
for the parties concerned, as well as direct costs to the EU budget for any damages® arising
from the excessive length of time taken’. Cases referred to the CJEU are quite often the
consequence of proceedings initiated in the Member States. In those cases, which are
particularly relevant for the Court of Justice, a timely closure of the case may play an
important role in allowing the relevant Member State judicial systems to provide an

effective remedy for citizens and firms at the national level also.

One of the EU fundamental rights for citizens and firms is to have a case decided within

a reasonable time which is also a condition to obtain an effective remedy. See Articles 41(1)
(Right to good administration) and the first and second paragraph of Article 47 (Right to an
effective remedy and to a fair trial) of the Charter of Fundamental Rights of the European
Union.

Article 30 of Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the
Council of 25 October 2012 on the financial rules applicable to the general budget of the Union
and repealing Council Regulation (EC, Euratom) No 1605/2002 (OL L 298, 26.10.2012, p. 1).

The amount of these damages is variable. The budget allocated for these costs in 2017 is some
850 000 euro.

See, to that effect, case C-385/07 P Der Griine Punkt - Duales System Deutschland v Commission,
case C-40/12 P Gascogne Sack Deutschland v Commission and case C-58/12 P Gascogne v
Commission where the Court of Justice found that the General Court (until December 2009
known as the Court of First Instance) had exceeded the reasonable period of time within which
a litigant is entitled to expect judgment to be delivered. As a result, the CJEU noted that the
applicants could bring actions for damages seeking compensation for possible damage which
they may have suffered as a result of the excessive length of the proceedings before the
General Court. The first case on this issue to be adjudicated was case T-577/14 Gascogne Sack
Deutschland and Gascogne v European Union. In its judgment of 10 January 2017, the General
Court ordered the EU to pay more than 50.000 euro in damages to the applicants to
compensate material and non-material harm caused by the excessive length of the proceedings.
These decisions are currently subject to appeals. Other cases in which undertakings have been
seeking damages for the excessive length of proceedings were adjudicated in February 2017
(cases T-479/14 Kendrion v European Union and T-725/14 Aalberts Industries v European Union),
in June 2017 (case T-673/15 Guardian Europe v European Union) or are still pending.
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8. Over time the CJEU has put an increasing focus on operating efficiently. In particular,
it has addressed the backlog of cases (notably at the General Court, see paragraph 59).
In this perspective, the CJEU has taken a number of organizational and procedural actions to

enhance its efficiency, such as:

- adapting the Rules of Procedure of both the Court of Justice and the General Court in

order to accelerate the handling of cases,

- monitoring the progress of individual cases against indicative internal deadlines for the

main stages of the judicial procedures,
- digitising procedural documentary flows, and
- enhancing accountabilitys.

9. These measures have contributed to reducing the average time taken to adopt judicial
decisions in both Courts. For example, in 2016 the overall average duration of proceedings

was 14.7 months at the Court of Justice and 18.7 months at the General Court representing
a reduction of 0.9 and 1.9 months respectively as compared to 2015. However, no

downward trend can yet be confirmed for each type of proceedings (see Figure 2).

The CJEU publishes statistics and analysis on the outcome of the judicial activity. The average
duration of proceedings, or the time taken between the date where the case is lodged at the
Registry and the date of the final judicial decision, is one of the main indicators published each
year by the CJEU, combined with the ratio of the number of closed cases to the number of
incoming cases. The CJEU also publishes detailed data on the judicial activity, notably on the
nature of proceedings and their subject matter, as well as on the number of new, completed
and pending cases.



Figure 2 — Average duration (in months) of cases closed in the period 2006-2016 at

the Court of Justice and the General Court
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10. In 2015 the EU decided to reform the judicial structure of the CJEU, notably by doubling
the number of Judges in the General Court by 2019, while subsuming the work of the Civil
Service Tribunal into the General Court as from 1% September 2016°. This was intended to
reduce the backlog of pending cases'®, to engender a positive impact on the quality of the
judgments, and to increase flexibility and rapidity by allocating Judges to the Chambers
according to the caseload in different areas™. The net additional financial cost of the reform
was estimated by the Legislator at 13.5 million euro yearly when fully implementedlz, or

around 3.4 % of the total budget of the CJEU.

SCOPE AND APPROACH OF THE PERFORMANCE REVIEW

Scope and objective

11. Our review was designed to assess whether the CJEU’s case management procedures
resulted in efficient treatment of cases and whether they were resolved in a timely manner.
The quality of judicial decisions and the ongoing reform of the General Court did not form
part of the review™. We also sought to examine the CJEU’s assessment and accountability

tools. Additionally, this responded to an interest shown by the European Parliament.

Regulation (EU, Euratom) 2015/2422 of the European Parliament and of the Council of
16 December 2015 amending Protocol No 3 on the Statute of the Court of Justice of the
European Union (OJ L 341, 24.12.2015, p. 14).

1 The Council observed that on average it took the General Court two years to issue a judgment,

twice as long as what was generally considered permissible (Council of the European Union,
Press Release No 497/15, 23.6.2015). See also the recitals to Regulation (EU, Euratom)
2015/2422, in particular recital 2: “At present, the duration of proceedings does not appear to
be acceptable from the point of view of litigants, particularly in the light of the requirements set
out in Article 47 of the Charter of Fundamental Rights of the European Union and in Article 6 of
the European Convention for the Protection of Human Rights and Fundamental Freedoms”.

1 Council of the European Union, document 16576/14, 8.12.2014, paragraph 10, and Press

Release No 497/15, 23.6.2015. COM(2016) 81 final of 22.2.2016, paragraph 10.

2. Council documents No 16576/14, 8.12.2014, paragraph 5 and No 9375/1/15 REV 1 ADD 1,
24.6.2015, paragraph 15.

3 By 26 December 2020, the Court of Justice must report to the European Parliament, the Council

and the Commission on the functioning of the General Court, covering its efficiency, the
necessity and effectiveness of the increase to 56 Judges, the use and effectiveness of resources
and the further establishment of specialised chambers and/or other structural changes

(see Article 3(1) of Regulation (EU, Euratom) 2015/2422).
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12. We examined a sample of closed cases (see paragraphs 17 to 19), the roles and the

activities of the different actors involved throughout the case management lifecycle.
We requested access to all case documents, and planned to complement this documentary
examination by interviews with staff dealing with case management, including legal

secretaries (hereafter referred to as “référendaires”) (see paragraph 23).

13. The CJEU considered that due to the Treaty obligation to maintain the secrecy of the
deliberative process”, access to certain documents (such as the internal notes and
memoranda between the Registry and the Judges/Advocates-General or between the
Judges/Advocates-General, and certain parts of the Judge’s preliminary reports) should
remain restricted to the Judges, Advocates-General and selected CJEU staff and not be
available to the European Court of Auditors (ECA). We could not therefore independently
assess the impact of factors, such as complexity of the cases and the resources available,

on the parts of the case management process related to these documents.

14. In order to mitigate this restriction, this review is based on information gathered
through management representations™ of the CJEU rather than from direct evidence.

In particular, for the sample of cases the review made use of questionnaires to obtain
information on case management from the staff involved. These questionnaires addressed
the most relevant factors influencing the time taken to process a case. These factors have
been identified in consultation with the Registries and the Cabinets of the Presidents of the

Courts of the CJEU™. We also interviewed a number of Judges and Advocates-General.

14 Article 35 of the Statute of the CJEU.

> The International Standards on Supreme Audit Institutions No 1580 and the International

Standard on Auditing No 580 “Written Representations”, paragraph 4, state that “Although
written representations provide necessary audit evidence, they do not provide sufficient
appropriate audit evidence on their own about any of the matters with which they deal.”

® " The questionnaires were completed by the staff of the Registry concerning the written

procedure and, for the subsequent stages, by the Judges/Advocates-General in charge of the
case or by their référendaires.



17
Approach and criteria

15. We examined management of cases by both Courts. We took into account the
guidelines on efficiency and time management developed by the European Commission for
the Efficiency of Justice (CEPEJ) working in the area of human rights and rule of law within

the Council of Europe®’.

16. We analysed the duration of the key steps of about 2.800 cases closed by the Court of
Justice and the General Court in 2014 and 2015, representing 90 % of all the cases closed in
that period. We also analysed the correlation between factors we considered to contribute

to case complexity and the length of the judicial procedures.

17. To assess the efficiency of case management in individual cases, we tried to identify
factors having a positive or negative impact on the case management processes and on the
length of the procedures. To do so, we selected a sample of cases (30 cases for each Court)

closed in 2014 and 2015.

18. The sample was drawn with the purpose of covering different characteristics of the
population®®. The longest™® and shortest cases were excluded. It mainly comprised cases
taking slightly more time than the average duration, together with a number of cases with
short processing time with a view to identifying possible best practices (see Annex I). For

these reasons, this is not a random representative sample, but targeted to particular issues.

19. We examined the 60 cases throughout their entire lifecycle (see Figure 3).

We compared the time spent on the various steps of the proceedings against the CJEU’s own

7 http://www.coe.int/t/dghl/cooperation/cepej/evaluation/default en.asp

®  Jtincluded a proportioned number of cases closed by judgments and orders for the different

types of cases dealt with by both the Court of Justice and the General Court. Another criterion
was that the Judge or the Advocate-General had to be still in office at the CJIEU. The sample also
covered the cases assigned to several Chambers.

¥ Cases which took longer than twice the average duration were excluded from the sampling

population in order to focus on most typical cases.


http://www.coe.int/t/dghl/cooperation/cepej/evaluation/default_en.asp�

18

standard indicative deadlines as well as by reference to average durations®. For the steps
from the lodging of the case to the end of the written procedure, we analysed internal
procedures, documents of the Registry related to the selected cases and the questionnaires
completed by the Registry, and we held interviews with relevant staff in those services. For
the steps after the written procedure, we examined documents made available to us subject
to the limitation described in paragraph 13 and the questionnaires completed by the
Judges/Advocates-General or their référendaires. In addition, we analysed the information
included in the judgments and orders, and held several meetings with staff of the Cabinets of

both Presidents to obtain explanations and procedural descriptions on systems?*.

20. For the support services to the judicial process (translation, IT, research and
documentation), we analysed the systems in place and held interviews with the responsible
staff. For the translation service, we reviewed in particular the procedures for setting
deadlines, planning and reporting on performance. We also reviewed progress in applying
the Key Inter-institutional Activity and Performance Indicators (KIAPI). For IT, we examined
the general architecture of systems for case management and the strategic planning for

2016-2020.

21. In addition, we examined whether the CJEU had assessed if there was any efficiency

gain potentially resulting from a change of its language practices.

2 |t should be noted that when a case is formally suspended (six in the sample, all of which at

the General Court), the duration of the formal suspension is excluded from the CJEU’s duration
calculation and was similarly excluded from our analysis.

2L Asindicated in paragraph 14, this was complemented by a number of interviews with Judges in

each Court and Advocates-General at the Court of Justice.
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OBSERVATIONS

The process of case management and its duration

22. Asshown by Figure 3, cases are received and are initially handled by the Registries in
both the Court of Justice and in the General Court. The course of the first part of the
procedure (the written procedure) is laid down in detail in the Rules of Procedure of each of
the two Courts, which specify in particular the documents concerned and the applicable
time-frames. The cases are assigned by the Presidents of the two Courts to Chambers and/or
to Reporting Judges and, in the case of the Court of Justice, the First Advocate-General

assigns the case to an Advocate-General.

23. The Judges and Advocates-General work on the cases assigned directly to them but also
they analyse other cases at the level of the Chamber to which they belong or of the Court.
Judges may have responsibility for cases where they have the role of Reporting Judge,
Assessing Judge or, where appropriate, President of a Chamber. They are assisted in the
performance of their duties by their Cabinet staff: référendaires and assistants. Each Cabinet
consists of three référendaires for Judges and four for Advocates-General. Référendaires
have a key role in supporting the Judges and Advocates-General in cases for which they are
responsible, as well as in assisting in the preparation of the general meetings or Chamber
conferences and providing analysis on other cases which are dealt with in the Chambers to
which the Judge is assigned. The quality, management and availability of these resources are

therefore important factors in ensuring efficient case management.

24. In general, for each case one référendaire is designated for the entire case lifecycle,
including assisting in the drafting of preliminary reports, opinions and judicial decisions.
As a result, interruptions in the availability of a référendaire may impact adversely on the

efficient processing of cases.

25. After assignment of the case and completion of the written procedure, a preliminary

report? is drafted and subsequently presented by the Reporting Judge (at the General Court

22 The preparation of the preliminary report follows in principle the translation of most of the

procedural documents into French, the only deliberation language of the CJEU. The last
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this is complemented by a report for the hearing). This is discussed at the general meeting of
the Court of Justice or at the conference of the General Court’s Chamber. The next steps in
the lifecycle of the case are the hearing23 (which can be omitted under certain conditions®?)

and, for many cases in the Court of Justice®, the issuance of the Advocate-General’s opinion.

26. The closure of the procedure includes the deliberation and the pronouncement of the
decision®®. The draft judgments and, in some cases, the draft orders are subject to the
review of a team of staff acting to ensure quality and consistency of drafting having regard
to practice and precedent (hereafter referred to as “cellule des lecteurs d’arréts”).
Publication in the online Reports of cases (Recueil numérique de la jurisprudence)*” may

follow depending on the criteria set out by each Court.

procedural document is generally translated within two months after the completion of the
written procedure.

2 |nterpretation services are provided taking into account the languages that the parties are

entitled to use during the hearing, the CJEU’s working language as well as possible requests
made by Judges and Advocates-General.

22 |n particular, when the Courts consider that they have sufficient information to give a ruling on

the basis of the written procedure (see Article 76, paragraph 2, of the Court of Justice’s Rules of
Procedureand Article 135a of the former General Court’s Rules of Procedure).

2 Where the case does not raise new points of law, the Court of Justice may decide without an

opinion of the Advocate-General. It is also possible at the General Court to request such an
opinion, but this provision is not used in practice.

%% The Judges deliberate on the basis of a draft judgment drawn up by the Reporting Judge. Each

Judge of the formation concerned may propose changes. Decisions are taken by majority and no
record is made public of any dissenting opinions. Judgments are signed by all the Judges who
took part in the deliberation and their operative part is pronounced in open court. Judgments
and the opinions of the Advocates-General are available on the CJEU’s internet site on the day
they are delivered.

2 |tis made in all EU languages. This rule applies also to the opinions of the Advocates-General.

If a decision is not published in the online Reports of cases, it is translated in the language used
by the party referring the case to the Court concerned (the so called “procedural language”) if
this language is not that used by the Judges for deliberation.
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27. Whilst each of the two Courts operates as a collegial body taking collective
responsibility for its decisions, the overall monitoring of the progress of the individual cases
is ultimately the responsibility of the Presidents of the two Courts. Evidently, the Reporting
Judge and the President of the relevant Chamber are also responsible for ensuring
appropriate monitoring. At the Court of justice, the First Advocate-General assumes overall
responsibility for monitoring the progress of opinions being drawn up by the Advocates-

General.
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Figure 3 — Main steps of case management
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28. As described in paragraph 9, the CJEU publishes the total average duration of cases as a
key performance indicator. We confirmed that the calculation of the average durations of
the key steps (by type of decision, and by type of procedure or subject matter) used by the
CJEU for internal purposes, relating to proceedings closed in 2014 and 2015 at the Court of
Justice and the General Court, had been done correctly. In addition, we carried out a more
detailed calculation of the average durations which we considered relevant for case

management (see Figure 4).

Figure 4 — Average duration (in months) of the main steps (by type of decision and of
procedure/subject matter) for cases closed in 2014 and 2015 by the CJEU
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General Court

Judgments

Written procedure Preliminary report Chamber conference Oral procedure (hearing) Closure

M State aid M Competition B Otherdirect actions B Appeals @ intellectual property

Maximum duration of step according to internal procedures

Orders
16

months

Written procedure Preliminary report Chamber conference Oral procedure (hearing) Closure

M State aid ™ Competition M Otherdirect actions ™ Appeals & Intellectual property

Maximum duration of step according to internal procedures
Note: Data concerning the average duration of the written procedure includes the period between

the completion of this procedure and the translation of the last submitted procedural document.

Source: ECA, based on the data provided by the CJEU.

29. For several key steps, standard indicative deadlines are set by the two Courts

(see paragraphs 54 and 57). However, because of the variability in the nature of and factors
affecting the cases, these deadlines are indicative, and cannot be met in every case.

As shown by Figure 4, the average duration for key steps generally exceeds the indicative

deadlines, though there are differences between the two Courts.
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30. For example, the average time for the preparation of the preliminary report for cases
closed in 2014 and 2015 in the Court of Justice was about three months (against an
indicative target of two months) and, in the General Court, about nine months (against an

indicative target of either two or four months, depending on the type of case?®).

31. Interms of average length of proceedings, there is a significant difference between
cases decided by judgments and those decided by orders®, but irrespective of the type of
case and type of decision (judgment or order), the written procedure, the preparation of the

preliminary report and the closure are the longest steps in the lifecycle of a case.
32. Our review covered the following key processes of case management:

- Lodging and initial processing (including the reception and communication of the
procedural documents), known as the written procedure, by the respective Registries

(see paragraphs 36 to 40);

- Assignment by the Presidents of the two Courts, including by the First Advocate-General

where relevant (see paragraphs 41 to 45);

- Handling of the cases by Chambers and Reporting Judges following their assignment,

subject to the restrictions described in paragraph 13 (see paragraphs 46 to 50); and

- The monitoring and management of the advancement of the cases by the two Courts’

Presidents (see paragraphs 51 to 60).

The use of replies to our questionnaires

33. The questionnaires related to the 60 cases submitted to the Registries and to the Judges
(and where appropriate to the Advocates-General) sought to obtain information as to the

factors affecting the duration of the procedure (see paragraph 19), information as to the

2% Two months for appeals and four months for the other cases.

2 |n order to be complete, the average duration of cases closed by orders broken down by key

steps is shown in Figure 4. It should be noted however that, whilst cases closed by judgments
pass through all steps of the procedure, those decided by orders may be closed at differing
stages of the procedure and for many different reasons.
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time allocated to each reason and further detailed explanations for each particular case

(e.g. best practices). However, the replies received contained variable levels of information.

34. On the basis of the replies received, we analysed the frequency of the factors evoked by
the CJEU. Subsequent interviews with the Judges and Advocates-General provided
confirmation that those reasons have an impact on the overall duration of cases. In the vast
majority of cases, the Registries provided information on the time attributable to each factor
affecting the duration. The Judges and Advocates-General provided such information for a
more limited number of the cases. Therefore, we were unable, for all cases sampled, to

assess the impact on duration of the factors evoked.

35. Annex Il provides a detailed analysis of the responses to the questionnaires showing the
frequency of the factors evoked by the Registries, Judges and Advocates-General affecting

the duration of procedures. Figures 5 to 8 provide a summary of that information.

Lodging and initial processing in the Registries (written procedure)

36. The written procedure is managed by the Registries who apply the provisions of their
respective Rules of Procedure. The latter set out inter alia the time-limits applicable to the

parties for lodging their observations or written submissions.

37. Our analysis shows that this step took on average 6.6 months at the Court of Justice and
9.1 months at the General Court in the years 2014 and 2015. In both instances, this
represented a significant proportion of the lifespan of the case. It should be noted that the
duration of this phase is determined by the Rules of Procedure, which set deadlines for the
submission of the various procedural documents, but also depends on the parties involved
(requesting for example the extension of deadlines or the confidential treatment of certain

information) and on whether third parties request to intervene in the proceedings.

38. An overview of the most frequent factors that, according to the Registries in the replies
related to the 60 selected cases, affected the duration of the written procedure is presented

in Figure 5 for the Court of Justice and in Figure 6 for the General Court.
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Figure 5 — Most frequent factors affecting the duration of the written procedure of the 30

selected cases at the Court of Justice

33%

13%

M Translations expected from the institutions that
are parties to the proceedings

B Workload of DG Translation

B Granting one or several applications to intervene

M Request to produce documents sent to the
parties

B Admission of a second exchange of pleadings
(reply/rejoinder)

M Extension of a time-limit at the request of a party

Source: ECA analysis of CJEU questionnaires.

Figure 6 — Most frequent factors affecting the duration of the written procedure of the 30
selected cases at the General Court

87%

20%

20%

M Reception and processing of procedural
documents at the Registry

M Admission of a second exchange of pleadings
(reply/rejoinder)

W Regularisation request

M Other procedural question to determine

M Extension of a time-limit at the request of a
party

M Granting one or several applications to
intervene

= Application for leave to intervene

W Treatment of a voluminous document

Source: ECA analysis of CJEU questionnaires.
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39. The overview shows that for the Court of Justice the two most frequent factors
highlighted are related to the translations made by other EU institutions®® and those due to
the workload of the CJEU’s Directorate-General for Translation (DG TRAD)31. We further
analyzed the impact of the work of DG TRAD on case management (see paragraphs 74 to
79) which showed that the impact of this factor on overall case duration to be limited. For
the General Court, the factors indicated concerned mainly regulatory procedures related to
the exchange of documents with parties®? and the time needed to deal with voluminous
case documentation. Examples of the reasons for prolongation of the written procedure for

the Court of Justice and for the General Court are shown in Box 2.

Box 2 — Examples of the prolongation of the written procedure at the Court of Justice and at the

General Court

Court of Justice

One case concerned a reference for a preliminary ruling where the request made by the national
court was not sufficiently detailed. The assessment by the Court of Justice of the implications of the
case turned out to be complex. It took three months to send a written request to the national court
to obtain the necessary clarifications. A similar situation happened for another case where the

procedure was prolonged by one month and 10 days.

General Court

In one case relating to an action for annulment, the prolongation of the procedures by 18 months
was due to legal arguments from the parties about confidentiality issues. In another case the

problems of confidentiality were resolved only after 17 months.

3 EU institutions must provide translations in French of the procedural documents for cases in

which they are involved.

3 In respect of the five cases where a prolongation was due to the workload of DG TRAD, for four

of those cases the prolongation was between two and seven days. For the remaining case, it
was 1.7 months.

32 E.g. the reception and processing of procedural documents at the Registry (as well as decisions

taken by the Judges on the procedural follow-up), the admission of second exchange of
pleadings, the regularization of procedural documents, other procedural questions,
the extension of deadlines requested by parties and the applications to intervene.
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40. During our review we observed that both Courts had already taken pro-active steps to
change and improve certain procedures that affected the duration of the written procedure
to avoid excessive delays in this phase. The continuous improvement of the Rules of
Procedure, simplifications to decision-making procedures and the ongoing promotion of
electronic case lodging (E-Curia) since 2011 to minimize the use of paper documents are

examples of these actions.

The process of assignment of cases referred to the Courts

41. In each of the Courts, the assignment of cases takes place when a sufficient stock of
new cases has built up to permit a balanced allocation of the workload among Judges.
The analysis of data relating to the cases closed in 2014 and 2015 shows that the average
time taken from receipt of a case to assignment to a Judge is 2.3 months at the Court of
Justice and 1.5 months at the General Court. However, this does not have a significant
impact on the overall time taken to process the cases, because essential preliminary work

carried out in the relevant Registry takes place at the same time.
Court of Justice

42. The President of the Court of Justice is responsible for assignment to an individual
Reporting Judge, and the First Advocate-General assigns the case to an Advocate-General.
The assignment takes account of several factors, including the current workload of Judges
and similarity with other cases. In addition, rules are applied to avoid allocation to Judges of
the same nationality as the case and, for the appeals from the General Court; the case is not

allocated to a Judge with the nationality of the original Reporting Judge.

43. Ad hoc assignments take place when procedural decisions must be taken without delay
and where expedited procedures are needed. Cases requiring an urgent preliminary ruling33

are dealt with in a Chamber dedicated to that purpose. In general, where a case can be

3 Cases concerning urgent matters in the field of freedom, security and justice.
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quickly treated by an order, the President seeks to attribute it without delay to a Reporting

Judge under the Rules of Procedure®.
General Court

44. The President of the General Court assigns cases to the nine Chambers in turn, following
internal rules®. These provide for four separate rotas relating respectively to: (i) cases
concerning application of the competition rules to undertakings, the rules on State aid and
the rules on trade protection measures; (ii) cases concerning intellectual property rights;

(iii) civil service cases (only since 2016) and (iv) cases other than those referred to above.

45. In conformity with the applicable rules, the President may derogate from those rotas on
the ground that cases received are connected with others being processed or previously
completed, or with a view to ensuring an even spread of the workload. The information
provided by the General Court suggests that approximately 40 % of cases were assigned
outside the rota system in 2014 and 2015. Following the assignment to a Chamber, the
President of that Chamber proposes a Reporting Judge for each individual case;

the President of the General Court then makes the final decision.

The process of handling of the cases by Chambers and Reporting Judges following their

assignment

46. The processing of cases following their assignment until their closure includes several
steps and represents a very significant part of their whole duration: in particular the
preparation of the preliminary reports took on average 3.2 months at the Court of Justice
and 9.4 months at the General Court, and the closure of the cases took on average 4 months
at the Court of Justice and 5.3 months at the General Court in the years 2014 and 2015.

As described in paragraphs 33 and 34, the information provided by the Judges and

Advocates-General in the questionnaires referred, in the majority of cases, to the frequency

3 See Articles 53, paragraph 2 (lack of jurisdiction or manifestly admissible requests), 99 (reply by

reasoned order) and 181 (manifestly inadmissible or manifestly unfounded appeal or cross-
appeal) of the Rules of Procedure.

% Decisions conforming to Article 25 of the Rules of Procedure of the General Court (OJ C 313,

26.10.2013, p. 4 and OJ C 296, 16.8.2016, p. 2).



31

of the various factors affecting the duration, rather than the time attributable to those
factors. Furthermore, whilst we have information in respect of the passage of time in each of
the steps, data is not available on how many days of work including Judges, Advocates-

General and their Cabinet staff were actually needed to achieve each step.

47. The replies to the questionnaires are however an initial source of information on which
the CJEU could build further analysis. An overview of the most frequent factors affecting the
duration of the handling of cases given by the Judges in respect of the cases concerned (and,
where applicable, the Advocates-General) is presented in Figure 7 for the Court of Justice
and in Figure 8 for the General Court. The full analysis of the factors affecting the duration of

the 60 cases is given in Annex .

Figure 7 — Most frequent factors affecting the duration of the handling of the 30 selected
cases at the Court of Justice

M Judicial vacations

63%

B Workload of the référendaire responsible
for the file

M Case raising new and/or particularly

40%  40% complex legal issues

M Sickness, maternity / parental leave, or
departure of a référendaire

M Workload of the Reporting Judge and/or
17% the Advocate General

13% .
® Voluminous case

Factually, economical or scientifically
1 complicated case

Complex case for other reasons

Source: ECA analysis of CJEU questionnaires.
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Figure 8 — Most frequent factors affecting the duration of the handling of the 30 selected
cases at the General Court

m Review of the draft decisions by the "Cellule des lecteurs
d'arréts"

B Workload of the Reporting Judge and/or the Advocate General

97%

M Change of composition of the Chamber

M Re-assignment of a case

® Workload of the référendaire responsible for the file

53% 53%

B Measure of organisation of procedure
Co-ordinated treatment of a group of cases (for example, cases
relating to anti-competitive agreements)

Expiry of the term of office of the Reporting Judge and/or the
Advocate-General

Source: ECA analysis of CJEU questionnaires.

48. For the Court of Justice, the most frequent factors indicated in the questionnaires
affecting the duration of the handling of cases are represented by judicial vacations>®, by
the workload of the référendaires as well as their sickness, maternity/parental leave or
departure, by the workload of the Reporting Judges and Advocates-General, by the

complexity and by the voluminous contents of the cases.

49. Atthe General Court, the most frequent factor affecting the duration of the sampled
cases resulted from the time needed by the “cellule des lecteurs d’arréts”. This was due to
the significant workload experienced by this service as a result of the efforts to reduce the
backlog of cases in the years 2014 and 2015. Nevertheless, it should be noted that the
internal deadlines set for this work were generally respected. The other factors frequently
indicated were the workload of the Reporting Judges and of their référendaires, the change
of composition of the Chamber dealing with the case, the re-assignment of cases and the
measures of organisation of procedure. Comparisons between the frequency of specific

factors in the Court of Justice and the General Court are presented in Box 3.

% During the periods of judicial vacations the CJEU continues to operate, but hearings and

deliberations are not held unless the specific circumstances of the case so require.
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Box 3 — Comparisons between the frequency of specific factors in the Court of Justice and

the General Court

Complexity and voluminous case documentation

The complexity of the issues raised by the cases is indicated by the Judges as one of the most
frequent factors affecting the duration after the written procedure. Both Courts are similarly
confronted by this issue (evoked for 40 % of the cases sampled at the Court of Justice and 33 % for
the General Court). The responses also show that both Courts are affected equally by voluminous
case documentation which was given as a factor in about 20 % of the sampled cases both at the

Court of Justice and at the General Court.

Workload

The workload of the Reporting Judge/Advocate-General and of the référendaire in charge of the case
is a frequent factor affecting the duration of the procedures indicated by the General Court (affecting
67 % and 53 % of sampled cases). This reason is evoked with a significantly lower frequency by the

Court of Justice (37 % and 40 % respectively).

End of the Reporting Judges’ mandate, the change of composition of the Chamber, the re-assighment

of cases

According to the responses of the CJEU, the end of the Reporting Judges’ mandate is a more frequent
factor affecting the duration of the procedure at the General Court (37 %) than at the Court of Justice

(less than 10 %).

Two other factors frequently evoked by the General Court as affecting the duration of the procedure
(in about 60 % of the replies) are the change of composition of the Chamber and the re-assignment

of cases. These factors are often linked to the end of the Judge’s mandate.

Suspensions

Six cases in our sample related to the General Court and no cases related to the Court of Justice were

subject to formal suspensions in line with the Rules of Procedure®. However, for three cases at the

3 Cases may be suspended in specific circumstances (e.g. where the Court of Justice and the

General Court are seized of cases in which the same relief is sought, the same issue of
interpretation is raised or the validity of the same act is called in question). The orders or
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Court of Justice, the Reporting Judges indicated that the duration of the procedure was affected by
an “informal” suspension not provided for in the Rules of Procedure. For example, this was done
where the Court of Justice kept the case handling on hold in order to wait for the judgments on other

similar cases to be delivered.

50. Our interviews with Judges and Advocates-General indicated that they are conscious of
the need to handle cases where possible within the indicative time-frames without
compromising the quality of the work. They also highlighted the impact that the
unavailability of the référendaire assigned to a particular case may have on the efficiency of
its processing, especially in the absence of an adequate back-up. The issue of uncertainty
over Judges ending their mandate and of the handover of the workload of departing Judges

were also highlighted as areas where improvements can be made.
Monitoring

51. Monitoring and following up the treatment of cases, including the development of
online monitoring tools, has evolved positively over time. The Judges we interviewed

acknowledged their effect on the efficiency of case processing.

52. The CJEU’s approach to monitoring the respect of indicative time-frames is based on
individual cases and where these cannot be respected, they are highlighted. However, given
the indicative nature of the time-frames, they are intended to be respected by each Court on

average, lengthy cases being able to be compensated by those requiring less time.
Court of Justice

53. Monitoring and follow-up of cases is the overall responsibility of the President.

The respect of time-frames is monitored by him notably through a weekly meeting with the
Presidents of Chamber and the First Advocate-General. The monitoring process has been
evolving over a number of years with progressively more detailed reports and analyses being
now produced to aid the follow-up, supported by various reports and certain IT tools such as

Suivi des Affaires. Among these, the “Etat des affaires” report shows, by means of an

decisions on suspensions shall be served on the parties. See Article 55 of the Court of Justice’s
Rules of Procedure and Article 69 of the General Court’s Rules of Procedure.
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asterisk, the cases for which the indicative time-frame for the production of the preliminary
report by the Reporting Judge has not been respected and a more recently introduced?®
“Fiche délai” provides greater detail and sets estimated dates for the next steps of a case.
Also in 2016 the Court of Justice introduced a “Plan de rattrapage” to be produced for cases

where the indicative time-frames were not respected.

54. The Court of Justice has progressively introduced a series of measures to bring down
the time spent dealing with cases, and to identify and remedy prolongations in procedural
steps. In particular, as from 2004, it has adopted an “Echéancier” as part of the Practical
Guide® to the treatment of cases brought before the Court. This sets indicative time-frames

for the various steps in the management and processing for most cases.

55. The system of indicative time-frames imposes a real incentive to complete the various
steps in the process by respecting the deadlines set. It is however a “one-size-fits-all”
approach. That is to say the deadline set does not take account of the typology, complexity
or other characteristics of the individual cases, possibly being too short in the case of

complex cases and over-generous for more simple ones.
General Court

56. Inthe General Court, the President has overall responsibility for monitoring and follow-
up of cases after their assignment to the Judges. There is a wider collective responsibility
also involving the President, the President of Chamber and the Reporting Judge for each
individual case. The need for closer monitoring and follow-up has, as at the Court of Justice,

been recognised and tools to do so have evolved over time.

8 See Memorandum 29/2016 from President Lenaerts dated 11 March 2016.

¥ Internal document “Guide pratique relatif au traitement des affaires portées devant la Cour de

Justice (document interne de la Cour — derniére mise a jour a compter de juin 2017)".
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57. The General Court has developed and used analyses of data and reports to encourage
the respect of general time-frames set out for some of the key steps of case management*,
and to reduce the average time spent on cases. In addition to the IT tool Suivi des Affaires,
the General Court introduced, in 2011, a “Tableau de Productivité” and a table of cumulative
delays which is sent to each Judge on a three monthly basis. The details of this report are
discussed on a quarterly basis between the President and the Presidents of the Chambers to

identify in which steps of the procedure further efforts are needed.

58. In addition to this report, there are tools which are used as a measure of performance
again every three months. These consist of a memorandum of cases showing analyses of

"% prolongations and specific email

prolongations, a list of cases having “significant
reminders sent to the individual Judges listing the cases with prolongation under their
responsibility. The detailed information at the level of individual Judges has increased

transparency, raised awareness and promoted a more timely treatment of cases.

59. ltis clear that more active case management has been given a higher priority in recent
years with overall positive results before the reform entered into force. For example, the
General Court’s own analysis shows that, for all open cases, the total number of days by
which the time taken to develop preliminary reports exceeded the indicative time-frame has
fallen from 130 000 days in 2010 to 15 000 days at the end of 2016, a reduction of nearly

90 %*.

60. For both Courts, the continuing development of IT systems such as Business Intelligence
reports (formerly Business Object) and the ARGOS system, due to be introduced in 2017,
should provide more detailed information through a personalised dashboard showing all

outstanding tasks and steps in the process for Judges, Advocates-General and référendaires.

% Internal document “Gestion des dossiers au sein des Cabinets du Tribunal (Aodt 2010)” and

manual of internal procedures, which are updated on a regular basis (most recently in May
2017). There is also an internal arrangement for the translation of the documents during the
written procedure.

1 significant is now classified as being more than three months late, whereas this was two years
at the time of the installation of this tool in 2009.

2 For context, 636 new cases were lodged at the General Court in 2010 and 974 in 2016.
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Although these developments should allow for closer monitoring of the situation as regards
potential prolongations in the processing of cases, this review could not assess their likely
impact. In the meanwhile, a number of the Judges interviewed have developed their own ad

hoc systems (often Excel spread-sheets) to monitor the progress of cases.

Moving from judicial statistics to tailored time-frames and performance indicators

61. The CJEU accounts for its performance with reference to judicial statistics: in particular
the number of cases lodged, completed during the year and pending at the year-end,
together with the average duration of proceedings closed during the year. Internally, a more
detailed breakdown of the number of cases together with more analytical averages of

duration are used by the institution for information purposes.

62. Whilst the figures on average duration published by the CJEU provide an overview of
the overall judicial activity, they combine cases which have a widely varying level of
complexity. This can only give a partial picture of the CJEU’s performance in terms of

duration of proceedings.

Developments in measuring judicial performance

63. The CJEU measures its efficiency mainly by assessing the evolution of the number of
closed cases and by comparing, in particular for the Court of Justice, the average duration of
closed cases to the indicative, one-size-fits-all, time-frames set for the various steps of the
procedures. In doing so, the CJEU bases a large part of its performance measurement on

output indicators without reference to the resources used (input).

64. This management approach assesses performance globally. The CJEU does not monitor
its proceedings against established standards based on the duration of cases tailored to their
complexity and typology. In the absence of information on the complexity of the cases
concerned, an increase of the number of closed cases and/or a decrease in their average

duration do not necessarily mean more efficiency.
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65. Our review took into account wider developments in judicial performance
measurement. In this respect, we have identified the work of the CEPEJ*? established by

the Council of Europe as being particularly relevant.

66. We have reviewed the CEPEJ implementing guide on time-frames** for judicial
proceedings. The setting of these time-frames is a fundamental step towards measuring and
comparing case processing performance and defining conceptually the backlog as the

number or percentage of pending cases that do not meet the planned time-frame.

67. According to the guide, time-frames are intended to be applied to categories of
proceedings, and take into account the complexity of cases. For example, performance can
be measured by setting time-frames, i.e. closing 90 or 95 % of cases within a time-frame

from 12 to 36 months depending on the type and complexity of proceedings.

68. We have also analysed the main CEPEJ guidelines on time management® in order to
identify best practices that could be applicable also to the CJEU procedures. We found in
particular that the CEPEJ “Time management check-list” could be a good tool for assessing
the extent to which the CJEU has at its disposal appropriate information and analyses
relevant aspects of the judicial proceedings. The check-list is organized around six time
management indicators. The specific points in the check-list relating to each of these
indicators are presented in Annex Ill. Our assessment of the extent to which the available
information and subsequent analyses made by the CJEU are in line with the relevant CEPE)

guidelines relating to these indicators is presented in Figure 9. This is based on the

 Framework Programme for the processing of each case within an optimum and foreseeable

time-frame (2005); Time management check-list (Check-list of indicators for the analysis of
lengths of proceedings in the justice system) (2005); Compendium of “best practices” on time
management of judicial proceedings (2006); Revised Saturn guidelines for judicial time
management (2014); Implementation guide “Toward European time-frames for judicial
proceedings" (2016).

*  These are periods of time within which a certain number or percentage of cases have to be

resolved, taking into consideration the age of the pending cases.

% In particular, the following general lines of action identified by the CEPEJ in its Framework

Programme: improving the foreseeability of the time-frames, defining and monitoring standards
for an optimum time-frame for each type of case, improving statistical tools and developing
information, and communication strategies and defining priorities in case management.
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examination of the CJEU systems for case management, and on the analysis of the sample of

60 closed cases (see paragraphs 36 to 60). Although substantial progress has already been

made in most of the areas covered by the six CEPEJ indicators on time management, the

review found there remains scope to improve the measurement of judicial performance.

Figure 9 — Our assessment of the extent to which the CJEU follows the most relevant CEPEJ

guidelines relating to the “Time management check-list”

CEPEJ indicators

Indicator

applied by the

Assessment on the compatibility between the CJEU time

management procedures and the CEPEJ guidelines set out in the

CIEU? indicators
(1) Ability to assess There is data available about the length of proceedings for each
the overall length Yes case, both as regards the overall length as well as the duration of
of proceedings individual stages of proceedings (see paragraphs 28 to 30).
(2) Established Although the CJEU has set standard indicative deadlines for case
standards for management for certain individual stages of proceedings, they are
Partially
duration of not tailored to the different types of cases (see paragraphs 55
proceedings and 57).
The IT systems used by the CJEU provide detailed information
(3) Sufficiently
about the cases. However, this information is not used to
elaborated Partially
categorize cases with regard to their complexity and average
typology of cases
duration (see paragraph 62).
While the timing of most important and typical steps of
(4) Ability to monitor
proceedings is recorded, actual time (resources) spent on each
course of Partially
stage of the procedure and reasons affecting the duration of the
proceedings
procedures are not recorded (see paragraphs 34, 46 and 47).
(5) Means to promptly Prolongations are regularly highlighted after exceeding the
diagnose delays standard indicative deadlines which, however, are not tailored to
Partially
and mitigate their the complexity and the typology of the cases (see paragraphs 55
consequences and 57).
(6) The use of modern Basic data about all cases is recorded in the IT systems and can be
technology as a made promptly available. However, data collected is not fully
tool for time Partially exploited for management purposes (see paragraphs 69 to 72).

management in

the justice system

The IT systems are not fully integrated (see paragraphs 81 and

82).

Source: ECA.
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69. CEPEJ has highlighted the need to set standards for duration of proceedings and has
observed that “if departures from standards and targets for judicial time-frames are being
observed or foreseen, prompt actions should be taken in order to remedy the causes of such

4 . . . .
7% The analysis of the replies to the questionnaires on our sample of cases

departures
demonstrated that departures from the indicative time-frames occur, for example due to
the number and complexity of cases in a Judge’s workload, for reasons in relation to the end

of Judges’ mandates and where particular référendaires are unavailable (see paragraphs 48

and 49).

Case complexity analysis: a possible approach to support the management process

70. According to the CJEU replies to the questionnaire on our sample of cases, complexity is
an important factor affecting the overall duration of proceedings (see paragraphs 47 and
48). We consider that the analysis of case complexity could be further developed using
existing data to potentially improve the case management process at the CJEU. To examine
this potential, we carried out an analysis to establish if there is a correlation® between
certain factors® indicating complexity and the overall duration of the cases closed in 2014

and 2015.

% Revised Saturn guidelines for judicial time management (2014).

4 Correlation is a statistical measure that indicates the extent of observed interdependence in

the fluctuations of two or more variables fluctuate together. A positive correlation indicates the
extent to which those variables increase or decrease in parallel; a negative correlation indicates
the extent to which one variable increases as the other decreases.

*  For the Court of Justice: the historical average duration for cases of the same type

(as determined by the type of the procedure and the type of decision), the judicial formation
that the case was referred to, taking into account that more complex cases are generally
referred to the Chambers of five Judges and the Grand Chamber, the total number of pages of
documents that are part of the case file, the number of pages that were translated for the case,
if there was an opinion from the Advocate-General, the type of decision (judgement or order),
the number of pages of the decision. For the General Court: the historical average duration for
cases of the same type (as determined by the subject matter of the case and the type of
decision), the total number of pages of documents that are part of the case file, the number of
pages that were translated for the case, the type of decision (judgement or order), the number
of pages of the decision.
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71. The outcome of our analysis, as presented in Annex IV, shows a relatively strong
positive correlation*® between these complexity factors and case duration. Each of the
factors used can be considered relevant with regard to the overall duration of the cases.
This result demonstrates that a further analysis of historic case data could be used with

a view to generating more detailed management information than is currently the case,
identifying cases for which the duration was significantly longer or shorter than the
characteristics of the cases would suggest. This information could then be used to identify,
for example, recurrent problems having led to excessive duration as well as best practices
leading to the closure of cases in shorter time-frames. This has the potential to support
decision-making throughout the lifecycle of cases and contribute to improving the efficiency

of overall case management.

72. The analysis presented represents a first attempt to exploit existing data. Evidently,
it could be further refined on the basis of the CJEU’s experience, including the consideration

of more factors and of the tailoring of the weightings attributed to different factors.
Support for the case management process

73. Support services have the role to facilitate the efficient performance of the key steps in
case management. We carried out an examination of aspects of the translation activity

(see paragraphs 74 to 79) and of the IT systems (see paragraphs 80 to 85).

Translation

74. The translation of documents plays a crucial role in assisting the judicial activity of the
CJEU due to its obligation to treat cases and to disseminate a significant number of legal
decisions in all EU official languages. The availability of translation at certain key points® can

directly affect the duration of a case’s lifecycle. In our sampled cases (see paragraphs 36 to

40, and 46 to 50), such impact is limited compared to the overall timeline of a case.

% The correlation coefficient is 0.7 (on a scale of 0 to 1, where 0 means no correlation and 1

means a perfect positive linear correlation).

®  For example, the availability of the translation of the last procedural document at the end of the

written procedure and of the draft judgment.
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75. Inthe period 2014-2016, the CJEU had a total number of 1.1 million pages translated
each year. Between 26 % and 36 % of translations were done by external lawyer linguists,

the annual cost of which ranged from 9 to 12 million euro.

Setting of deadlines

76. The CJEU has different methods for setting deadlines with regard to the translation of
case documents. For most translations, tailored time-frames are set’’. As an alternative,
fixed time-frames, with no consideration of the characteristics of the casessz, are used.

In this case, deadlines do not reflect the average potential daily translation capacity of

a lawyer linguist. The combination of tailored and fixed time-frames allows a margin of

flexibility in managing the workload of DG TRAD.

Central and local planning

77. Deadlines are agreed between the requesting service®® and the central planning
department. Management tools exist to plan the work on a weekly basis, and to monitor the
translation of documents in accordance with the deadlines. However, the actual time spent
by lawyer linguists on the specific documents is not recorded. Such information, if it were
available, could allow the identification of possible areas of efficiency gains or of best

practices.

Respect of deadlines for the translation of documents

78. We noted that for the years 2014 and 2015 deadlines for translation were largely
respected. The translation of the last procedural documents, in the context of the written
procedure, is a key date because it triggers the start of the indicative deadline for the

preliminary reports to be drawn by the Judges. We found that in a significant number of

L This concerns judgments and opinions of the Advocates-General.

2 For example, 20 working days for a request for preliminary ruling and generally two months for

the translation of the procedural documents (not exceeding 50 pages at the General Court).

* |n particular, the Registry, the Cabinet of the responsible Chamber’s President or the Reporting

Judge’s Cabinet.
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cases (29 % for the Court of Justice and 57 % for the General Court) translations were made

available respectively between 5.5 and 9 days ahead of the fixed internal time-frame set.

Comparison of the performance with other EU institutions

79. The CJEU participates in the inter-institutional Executive Committee for Translation
(ECT) whose aim is to promote best practices. Progress has been made by the CJEU towards
establishing performance indicators (known as KIAPI), with a view to using a methodology to
measure the translation activity>* that could permit comparisons to be made with other EU

institutions®>.
IT systems

80. The use of computerized support systems should, among other objectives, be a means
to improve the administration of justice and to facilitate the user’s access to the courts

in order to accelerate the procedures thereby reducing the duration of proceedingsss.

Complexity and lack of integration

81. There are 95 separate IT applications covering judicial and administrative activities in
the CJEU. According to the CJEU, this large number of applications is due to the existence of
more than one Court and to the complexity of inter-dependent processes. In addition, the
CJEU has continued to rely on a core data-base, Litige, introduced in 1995, while still
developing individual applications to meet specific needs. An overriding priority has been

the need to ensure continuity in judicial case processing.

>* This covers the following measures: (1) cost of translation, (2) cost of translation (moving

average), (3) pages of translation (output), (4) quality control, (5) deadline compliance /
requests delivered on-time, (6) translation staff, (7) work rate, (8) outsourcing rate, and (9) non-
translation outputs and indicators.

> Follow-up of the observations and recommendations of the discharge resolution of the

Parliament of 29 April 2015 concerning 2013 (question 24).

¢ CEPEJ Studies No 24 on the European Judicial System (Efficiency and Quality of Justice)

“Thematic report: Use of Information Technology in European Courts” (2016).
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Interfaces with other applications

82. The lack of integration between Litige and the other applications used for case
processing requires in some cases manual entries and input duplication, which is inefficient

and creates the risk of generating erroneous data.

Improvements in the IT architecture for case management

83. The multi-annual strategic plan of the Directorate for Information Technology (DIT) for
the years 2016-2020%" recognizes that IT development can contribute to bring significant

benefits in terms of effectiveness, reducing delays and the need for resources.

84. There have been several attempts made by the CJEU to improve the existing IT systems
for case management. In particular, in 2000 the General Court launched an ambitious
project of an integrated IT system for case management named Pro-Curia with the aim to
replace Litige with simplified and standardized functionalities. Due to difficulties in the

implementation, the development of this system has been stopped.

85. As aresult, the CJEU kept Litige and decided to implement two other projects based on
that system, Enterprise Content Management (ECM) programme and Litige modernization,
with a view to improve IT support to case management. The implementation of these

developments was ongoing at the time of the review.
Language practices

86. Language practices directly impact on the judicial activity of the CIEU. The use of
French, as the only deliberation and de facto working language (with the exception of
opinions of the Advocates-General®®), requires that all procedural documents are translated
into that language from the official EU language in which they are received, with the

exception of annexes to pleadings which are translated only on request.

> "Eyolution des technologies de I'information a la Cour de Justice de I'Union européenne: Une

approche stratégique 2016-2020."

8 The Advocates-General may draft their opinion in their native language, but they are invited to

use one of the “pivot” languages (German, English, Spanish or Italian) or French.
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87. We noted that between 2014 and 2016 a significant share of cases referred to the CJEU,
and particularly to the General Court, had English (28 %) or German (20 %) as procedural
language, as compared to those in French (13 %). Whilst we recognize the complexity,
potential impacts and sensitivity of the issue of language practices, this suggests that
consideration could be given to extending the languages of deliberation of the CJEU,

in particular the General Court, to languages other than French. One of the consequences
would be that internal notes, preliminary reports, judgments and orders could be drafted
directly in those languages. Furthermore, a certain number of procedural documents

submitted in these two languages would not need to be translated into French.

88. Any consideration of a change in the language practices must however be balanced
against the advantages accruing from continuing to use French as a single language of
deliberation. According to the CJEU, these advantages include the avoidance of possible
divergences between the legal concepts used in each of the languages chosen as language of

deliberation, and the consistency by reference to prior EU case-law.

89. The President of the General Court addressed, in February 2016, a note to the Court of
Justice's Registrar to request an impact assessment of a change of the language of
deliberation. The impact assessment was intended to set out the organizational conditions,
as well as the cost-benefit analysis in terms of budget costs and duration of the procedures.
This assessment has not yet been finalized because of the uncertainties related to the

outcome of the Brexit process.

CONCLUSIONS

90. Inrecent years the CJEU has taken significant organizational and procedural actions to
enhance the efficiency of case handling and the reporting thereon. In particular, the
introduction of indicative time-frames for the accomplishment of key steps in the lifecycle of
a case, together with the progressive development of monitoring tools and reports, has
increased the focus on timeliness. The CJEU publishes statistics and analyses on the outcome
of its judicial activities. These statistics show that the average time required to adjudicate
cases has reduced or remained the same despite an increase of the number of cases

introduced. It should also be highlighted that efforts have been made to reduce the
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significant backlog of cases that had built up at the General Court and progress had been
made by the end of 2016 to significantly reduce the overall number of days of prolongation
relating to a key step in the judicial procedure (see paragraph 59). This is the result of
improved management efforts and initiatives, rather than through increased resources.
The reform of that Court, notably through the doubling of the number of Judges and their

respective Cabinets, can only have an impact in the future (see paragraphs 8 to 10).

91. Currently the CJEU’s approach to setting an indicative time-frame anticipates that the
timelines set are to be respected on average. Lengthy cases are expected to be compensated
by those requiring less time. Cases are still monitored individually and reminders issued
when indicative deadlines are not met to ensure that focus is maintained on cases that have

overrun those limits (see paragraphs 51 and 52).

92. Our review of the first part of the case management process, which is known as the
written procedure, revealed that there is only limited scope to reduce the duration of this
stage. It is mainly the responsibility of the Registries; it includes the reception of the case
and the preparation of the case documents. As regards the cases we examined, the
Registries explained why the procedure had been extended and, provided in most cases

the corresponding impact in terms of duration. The reasons stemmed mainly from the
application of the CJEU’s procedural rules which provide for fixed deadlines for certain
situations, for example the right of parties to reply. The CJEU however demonstrated a pro-
active approach to addressing certain problems, by adapting its Rules of Procedure for
example in respect of the confidential treatment of cases and by implementing the use of E-

Curia to speed up the procedure for lodging a case (see paragraphs 36 to 40).

93. The stages after the written procedure, which are in the main in the hands of the Judges
in various judicial formations, Advocates-General and their référendaires, are normally the
longest element of the case management process. In view of the scope limitation described
in paragraphs 12 to 14, we obtained, through management representations, information on
the main reasons why the indicative time-frames were not always respected. These included
the workload of Judges, the availability of référendaires, and the complexity of the cases.
This analysis allowed us to gain insight into the factors that can affect the duration of this

phase. However, there was insufficient information on the specific time attributable to the
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factors identified. In addition, there was little information provided regarding the availability
and use of human resources in respect of specific cases. This prevented us from concluding

whether, and to what extent, there would have been scope for reduction of the duration of

the selected cases (see paragraphs 33 to 35, and 46 to 50).

94. Our review examined the role of the translation in the case management process. We
note that the translation service also works toward a series of fixed time-frames combined
with tailored deadlines. Our analysis of cases did not show that the translation element of
the process significantly lengthened the overall case duration, with a significant number of
translation tasks finished within the deadlines. Furthermore, the implementation of key

performance indicators, which should allow inter-institutional comparisons to be made, is

underway (see paragraphs 74 to 79).

95. The IT systems in place at the CJEU are complex and rely on an ageing central data-base
to which a large number of sub-systems have been added over time. The CJEU has not yet
developed a fully integrated IT system to support case management. We conclude that the
longer term goal of the development of a more integrated approach should provide for
efficiency gains, limit the need for duplication, minimize the need for manual input and

reduce the need to support a large number of applications (see paragraphs 80 to 85).

96. There are both advantages and disadvantages to the current regime whereby French is
the language of deliberation and the de facto working language of the institution.
Consideration has been given within the CJEU to performing a cost-benefit analysis on the
possibility to extend the language of deliberation to languages other than French in the
General Court and this could help to assess the situation and to provide support to any

future decision (see paragraphs 86 to 89).

97. Overall, we conclude that there is potential to further enhance performance by a move
toward more active individual case management. The CJEU’s current performance
measurement approach is not based on tailored time-frames for individual cases, taking into
account complexity, workload, resources needed and staff availability. At present, the
indicative time-frames set for certain types of cases serve only as an overall management

objective to be respected on average (see paragraph 91). Whilst this approach has



undoubtedly driven improvements, average time taken to close certain types of cases or
procedures cannot be equated to the notion of reasonable time taken to deal with each

individual case.

CONSIDERATIONS FOR FURTHER IMPROVEMENT

98. In order to improve case management, the CJEU should consider:

(A) Measuring performance on a case by case basis by reference to a tailored time-
frame, taking account of the actual resources employed. This would inform
management of both problem cases and elements of good practice, and could be

used to drive further efficiency gains.
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(B) Continuing the improvements made in terms of reporting on performance by moving

toward the development of a system of reporting on the specific numbers of cases

meeting expected time-frames rather than average length of types of cases. It would

permit more detailed reporting on results, thereby enhancing the CJEU
accountability. This is particular pertinent in view of the new resources made
available in the context of the reform.

(C) Implementation of a policy allowing for a more flexible allocation of existing
référendaires to help mitigate problems arising from factors related to the
management of resources or organizational issues (unavailability of référendaires,
workload of Judges, Advocates-General and their référendaires, re-assignment of
cases due to the end of the Judges’ mandate).

(D) Further raising the awareness of the Member States and the Council of the

importance of the timely nomination and appointment of Judges.

(E) Completing the cost-benefit analysis of the impact (organisational, budgetary and in

terms of case duration) of a change of the current practice in the General Court to
use languages other than French for deliberation.
(F) The possibility of implementing a fully integrated IT system to support case

management.
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This Report was adopted by Chamber V, headed by Mr Lazaros S. LAZAROU, Member of the

Court of Auditors, in Luxembourg at its meeting of 5 September 2017.

For the Court of Auditors

Klaus-Heiner LEHNE

President



ANNEX |

Sample of cases selected at the Court of Justice and at the General Court

COURT OF JUSTICE (2014)

Procedure (type of closure) Subject matter Duration
of the case
Appeal (judgment) Access to documents 23.3 months
Appeal (judgment) Competition 24.9 months
Direct action (judgment) Environment 27.9 months
Preliminary ruling (judgment) Environment 28.4 months
Preliminary ruling (judgment) Taxation 24.5 months
Preliminary ruling (judgment) Taxation 16.6 months
Preliminary ruling (judgment) Freedom of establishment 23.5 months
Preliminary ruling (judgment) Free circulation of capital 27.0 months
Preliminary ruling (judgment) Social policy 23.5 months
Preliminary ruling (judgment) Principles of EU laws 27.4 months
Preliminary ruling (judgment) Approximation of laws 27.9 months
Appeal (order) Agriculture 18.5 months
Appeal (order) Institutional law 10.4 months
Preliminary ruling (order) Agriculture 18.1 months
Preliminary ruling (judgment) Approximation of laws 12.4 months

COURT OF JUSTICE (2015)

Procedure (type of closure) Subject matter Duration
of the case
Appeal (judgment) State aid 28.1 months
Appeal (Judgment) Environment 25.8 months
Direct action (judgment) Free circulation of people 26.7 months
Direct action (judgment) Institutional law 23.8 months
Preliminary ruling (judgment) Competition 27.4 months
Preliminary ruling (judgment) Freedom, security and justice 23.8 months
Preliminary ruling (judgment) Freedom, security and justice 23.7 months
Preliminary ruling (judgment) Taxation 22.9 months
Preliminary ruling (judgment) Free circulation of people 26.9 months
Preliminary ruling (judgment) Free circulation of people 23.6 months
Preliminary ruling (judgment) Public procurement 23.9 months
Appeal (order) EU Customs 16.8 months
Appeal (order) Intellectual and industrial property 16.2 months
Preliminary ruling (order) Taxation 16.9 months
Preliminary ruling (judgment) Freedom of establishment 12.7 months




GENERAL COURT (2014)

Procedure (type of closure) Subject matter olf)rr::t::g:e
Appeal (judgment) Staff regulations 24.3 months
Intellectual property (judgment) Intellectual property and trademark 41.5 months
Intellectual property (judgment) Intellectual property and trademark 38.5 months
Intellectual property (judgment) Intellectual property and trademark 37.1 months
Intellectual property (judgment) Intellectual property and trademark 35.3 months
Intellectual property (judgment) Intellectual property and trademark 33.4 months
Direct action (judgment) State aid 46.3 months
Direct action (judgment) Competition 45.8 months
Direct action (judgment) State aid 43.0 months
Appeal (order) Staff regulations 24.1 months
Intellectual property (order) Intellectual property and trademark 31.9 months
Direct action (order) State aid 45.6 months
Direct action (order) State aid 44.8 months
Direct action (order) Environment 33.8 months
Direct action (judgment) State aid 24.5 months
GENERAL COURT (2015)

Procedure (type of closure) Subject matter Duration
of the case
Appeal (judgment) Staff regulations 31.2 months
Intellectual property (judgment) Intellectual property and trademark 39.6 months
Intellectual property (judgment) Intellectual property and trademark 38.0 months
Intellectual property (judgment) Intellectual property and trademark 35.8 months
Intellectual property (judgment) Intellectual property and trademark 33.1 months
Intellectual property (judgment) Intellectual property and trademark 31.2 months
Intellectual property (judgment) Intellectual property and trademark 30.1 months
Direct action (judgment) Restrictive measures 41.1 months
Direct action (judgment) Commercial policy and dumping 41.0 months
Direct action (judgment) Research and development 40.6 months
Appeal (order) Staff regulations 15.6 months
Intellectual property (order) Intellectual property and trademark 33.3 months
Direct action (order) REACH regulation 30.9 months
Direct action (order) Environment 24.8 months
Intellectual property (judgment) Intellectual property and trademark 17.8 months

Source: ECA.




ANNEX 1

Analysis of factors affecting the duration of the 60 sampled cases at the CJEU

Factors influencing the duration of the written procedure at the Court of Justice
(indicated by the Registry)

Number of
. . . Total
Factors influencing the duration of the cases
. . concerned
procedure during the written procedure (out of 30
cases)
(%)
Translations expected from the institutions that are
. . 10 33%
parties to the proceedings
Workload of DG Translation 5 17%
Granting one or several applications to intervene 4 13%
Request to produce documents sent to the parties 4 13%
Extension of a time-limit at the request of a party 3 10%
Admission of a second exchange of pleadings
- 3 10%
(reply/rejoinder)
Consultation of the parties on the subject of a stage 5 79
of the procedure (for example the joining of cases) 0
Introduction of a cross-appeal /cross claim 1 3%
Translations of very long procedural documents 1 3%




Factors influencing the duration of the handling of cases at the Court of Justice
(indicated by Judges and Advocates-General)

Number of cases concerned (out

Number of cases Total
. . . . of 30 cases; indi
Factors influencing the duration of the procedure after the written ) indicated by Judges
d and/or Advocates-
procedure General combined
Advocates - (out of 30 cases)

Judges General (%)
Judicial vacations 18 4 19 63%
Case raising new and/or particularly complex legal issues 9 8 12 40%
Workload of the référendaire responsible for the file 8 7 12 40%
Sickness, maternity/parental leave, or departure of a référendaire 7 6 12 40%
Workload of the Reporting Judge and/or the Advocate-General 7 7 11 37%
Voluminous case 5 / 5 17%
Factually, economical or scientifically complicated. Complex case (for example 2 3 5 17%
on new technologies issues) 0
Complex case for other reasons 1 3 4 13%
Co-ordinated treatment of related cases introduced a few months apart 3 2 3 10%
Informal suspension 3 / 3 10%
Priority given to another case which has been prioritised or to which the
expedited procedure has been applied (or the urgent preliminary ruling 2 1 3 10%
procedure)
Re-opening of the oral part of the procedure 2 / 2 7%
Other 2 / 2 7%
Request for information or clarification sent to the referring court 2 / 2 7%
A field where national laws are very different 2 / 2 7%
Co-ordinated treatment of a group of cases (for example, cases relating to anti- 1 1 2 7%
competitive agreements) °
Referral to a different judgment formation 1 1 2 7%
Expiry of the term of office of the Reporting Judge and/or the Advocate-General 1 / 1 3%
Request for a research note 1 / 1 3%
Questions to be answered in writing sent to the parties / 1 1 3%




Factors influencing the duration of the written procedure at the General Court

(indicated by the Registry)

Total
Number of cases
Factors influencing the duration of the procedure during the written procedure concerned (out of
30 cases) (%)

Reception and processing of procedural documents at the Registry (as well as decisions taken by 26 87%
the Judges on the procedural follow-up)
Admission of a second exchange of pleadings (reply/rejoinder) 20 67%
Regularisation request concerning a procedural document/ a procedural act impeding service 19 63%
Other procedural question to determine 16 53%
Extension of a time-limit at the request of a party 12 40%
Granting one or several applications to intervene 6 20%
Application for leave to intervene 6 20%
Treatment of a voluminous document 6 20%
Measures of organisation of procedure 3 10%
Submission of an unforeseen document 3 10%
Other reasons related to administrative services 3 10%
Introduction of a cross-appeal /cross claim 2 7%
Management of problems related to confidentiality 2 7%
Plea of inadmissibility, lack of jurisdiction, no need to adjudicate, a step in the proceedings 2 7%
calling for observations from the parties
Other factors within the area of responsibility of the Reporting Judge, the Advocate-General, the 2 7%
President (of the Chamber)
Management of problems related to anonymity /omission of information vis-a-vis the public 1 3%
Formal order staying proceedings (suspension) 1 3%




Factors influencing the duration of the handling of cases at the General Court

(indicated by Judges)

Number of cases Total
Factors influencing the duration of the procedure after the written procedure concerned (out of
30 cases) (%)

Review of the draft decisions by the "cellule des lecteurs d'arréts" 29 97%
Workload of the Reporting Judge and/or the Advocate-General 20 67%
Change of composition of the Chamber 19 63%
Reassignment of a case 18 60%
Workload of the référendaire responsible for the file 16 53%
Measure of organisation of procedure 16 53%
Co-ordinated treatment of a group of cases (for example, cases relating to anti-competitive 11 37%
agreements)
Expiry of the term of office of the Reporting Judge and/or the Advocate-General 11 37%
Case raising new and/or particularly complex legal issues 10 33%
Reception and processing of procedural documents at the Registry 10 33%
Judicial vacations 8 27%
Organisation of an oral hearing where a party so requests or where the Court of its own

) - - : L 8 27%
motion so decides (in particular in intellectual property cases and appeals)
Voluminous case 7 23%
Other 7 23%
Notice period for hearing taking account of the nature of the case 7 23%
Formal order staying of the procedure in a case (suspension) 6 20%
Sickness, maternity/parental leave, or departure of a référendaire 6 20%
Complex case for other reasons 6 20%
Factually, economical or scientifically complicated. Complex case (for example on new 5 17%
technologies issues) °
Referral to a different judgment formation 5 17%
Joinder of the oral part of the procedure 5 17%
Unavailability of an agent or a lawyer for the hearing/request for an adjournment of the
hearing 4 13%
Submission of an unforeseen document 4 13%
Management of problems related to the issue of confidentiality 4 13%
Other reasons related to administrative services 4 13%
Priority given to another case which has been prioritised or to which the expedited procedure 3 10%
has been applied (or the urgent preliminary ruling procedure)
Problems with computer applications 2 7%
Re-opening of the oral part of the procedure 1 3%

Source: ECA analysis of CJEU questionnaires.




ANNEX 1l

Check-list for the assessment of CEPEJ time management indicators

CEPEJ indicator

Main check-list questions

(1) Ability to assess
the overall length of

proceedings

Is there a unique identifier (e.g. a case number) or connector for each
proceeding, from the instigation to the final and binding decision?
Can you determine the overall length of proceedings for all cases

pending?

(2) Established
standards for
duration of

proceedings

Have you developed standards for optimum time-frames in relevant
types of proceedings?
Is the length of proceedings predictable for the users (parties,

lawyers, others)?

(3) Sufficiently
elaborated typology

of cases

Is there a categorization of cases with regard to their complexity and

duration?

(4) Ability to monitor

course of proceedings

Do you monitor and collect data about the timing of the most
important stages in most types of cases, with a view to establishing

where and why delays occur?

(5) Means to
promptly diagnose
delays and mitigate

their consequences

Can responsibility for the identification and avoidance of undue
delays be clearly determined?

Are there procedures to promptly identify delay and reduce the
impact of delays on the parties?

Are procedures in place to accelerate the proceedings and prevent

delays?

(6) The use of modern
technology as a tool
for time management

in the justice system

Is information technology effectively used to monitor length of
proceedings?
Does information technology enable prompt production of statistical

reports and planning at the policy level?

Source: Time management checklist (Check-list of indicators for the analysis of lengths of
proceedings in the justice system) (CEPEJ, 2005).




ANNEX IV

Correlation analysis between complexity factors and case duration of the cases closed in
2014 and 2015 at the Court of Justice and at the General Court

Case complexity analysis at the Court of Justice
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Note: Each point in the graphs represents a case closed in 2014 or 2015. The black lines represent
the trend-lines which show where a case may be expected to fall given its complexity score. The
points further away from the trend-lines represent those cases which may have characteristics
meriting further examination.

Source: ECA.



REPLIES OF THE COURT OF JUSTICE OF THE EUROPEAN UNION

Paragraphs | and Il

Efficiency, quality and independence are the main parameters of an effective justice system. ' It follows that
the duration of proceedings is one of several factors to be taken into account when evaluating a judicial
system. In their pursuit of efficiency, the Courts comprising the Court of Justice of the European Union (CJEU)
are guided by the need to find a balance between rapidity, on the one hand, and the quality of judicial review
and of court decisions, on the other, in a context characterised by an overall increase in their workload.

The Court of Justice and the General Court have taken numerous organisational and procedural measures with
a view to enhancing their efficiency in dealing with cases. Those measures have led to reductions or limitations
in the duration of cases. Thus, the average duration of a case before the Court of Justice was 19.6 months in
2006 and 14.7 months in 2016, while, before the General Court, that duration was 25.8 months in 2006 and
18.7 months in 2016. It should be noted that, during the same period, the number of cases brought increased
significantly.

Paragraph Il

The efficiency gains in case-management noted above are the result of, inter alia, the introduction of various
time-frames and monitoring tools by the Court of Justice and the General Court in the management of cases
brought before them. Those time-frames include indicative internal deadlines for the completion of each step
in the proceedings. Although they refer to types of proceedings in general, each case is individually monitored
in order to ensure that the deadlines laid down are respected. This monitoring may give rise to specific
corrective actions. Active and individualised case-management is therefore an objective which the Courts have
already long strived to achieve.

In that context, the Court of Auditors’ recommendation that the time-frames should be further refined by
taking into account the specific nature of each type of proceedings and the complexity of the cases can only be
welcomed (see paragraph 98).

With regard to a system of monitoring the actual use of the human resources employed at each stage of each
of the cases that the two Courts deal with each year (for example, in 2016, the Court of Justice and the General
Court disposed of 1459 cases), also recommended by the Court of Auditors, the CJEU takes the view that the
study of its implementation will have to take into account the non-negligible administrative burden and use of
resources which this might entail. Those considerations will have to be balanced against the specific utility of
the analysis of the data obtained by means of such a system.

Paragraph 4

The number of cases brought before the EU Courts did not remain stable during the period 2006-2016. The
stock increased during that period, despite the significant increase in productivity, because of an even greater
increase in the number of cases brought, as a result of, inter alia, the successive enlargements of the European
Union, the expansion of the powers of the European Union and the increase in the number and variety of
legislative and regulatory acts. The CJEU wishes to draw attention to the fact that, while the number of cases
brought before the three Courts which comprised the institution increased by 43.6% between 2006 and 2016,
the number of cases closed each year by those Courts during that same period increased by almost 57.3%.

While paragraph 4 considers the Courts overall, Figure 1 presents the results for each
Court.

Paragraph 7

As noted in paragraphs | to lll above, the key challenge for the CJEU is to ensure a balance between rapidity and
the quality of its decisions. The CJEU is extremely sensitive to the need, mentioned by the Court of Auditors,
to

! The EU 2016 Justice Scoreboard (COM(2016) 199 final), p. 7.



ensure that the decisions of its Courts are delivered as expeditiously as possible and, in any event, within a
reasonable period of time. It must nevertheless be emphasised that the quality of judicial decisions is of prime
importance in a Union based on the rule of law. The adoption of consistent and reasoned decisions which
respect the rights of the parties to the proceedings ensures legal certainty and the right to effective judicial
protection.

Paragraph 9

As the report rightly points out, the various measures adopted by the Court of Justice and the General Court in
recent years have produced significant results. Despite a considerable increase in the number of cases brought
before those Courts, the number of cases which they closed has increased substantially and the overall
duration of proceedings, across all categories, has decreased very significantly.

Figure 2

The average duration of proceedings, both before the Court of Justice and before the General Court, has fallen
consistently for several years. Figure 2 illustrates only the assertion in paragraph 9 that that positive trend could
not be confirmed for each type of proceedings.

In addition, the choice of a representation by subject-matter/type of proceedings on a year-by-year basis does
not reflect trends, because of the ‘sawtooth effect’. A presentation in the form of triennial averages would
show that there is a consistent downward trend in the average duration of proceedings, including by subject-
matter/type of proceedings.

Lastly, those graphs give an incomplete picture of the results achieved by the two Courts in terms of the
reduction in the duration of proceedings as they do not establish a correlation between the duration of the
proceedings and the number of cases concerned. For example, a cursory reading of the graph relating to the
average duration of proceedings before the Court of Justice gives the impression that that duration increased
even though the proceedings concerned by the longest duration are direct actions — which, today, represent
only a very small portion of the cases brought before the Court of Justice (5.05% of the total number of cases
brought before the Court of Justice in 2016) — whereas the average duration of proceedings in cases involving
references for a preliminary ruling and in appeal cases, which represent the bulk of the cases brought before
the Court of Justice (respectively 67.92% and 25.29% in 2016), has decreased continuously. Moreover, even
with regard to direct actions, the average duration has not increased between 2006 and 2016.

Likewise, in regard to the General Court, the duration of intellectual-property cases and ‘other direct actions’
(which together represent 73% of the cases closed in 2016) has been falling continuously since 2013.

Paragraph 10

The objectives of the reform are those set out in the recitals of Regulation (EU, Euratom) 2015/2422 of
16 December 2015 amending Protocol No 3 on the Statute of the Court of Justice of the European Union (OJ
2015L 341, p. 14).

Paragraph 13

The secrecy of deliberations is a principle of EU primary law, laid down in Article 35 of Protocol No 3 on the
Statute of the CJEU. That principle, which applies to the Court of Justice and to the General Court (under Article
53 of that protocol), implies that the individual positions of the Members of the Courts must not be revealed in
any way. That principle explains why the Court of Auditors could not be given access to a small number of
documents covered by the secrecy of deliberations. That restriction does not in any way reflect a desire on the
part of the Court of Justice or the General Court to limit access to certain documents. It is a requirement
imposed by primary law and to disregard that principle would lead to a breach of the oath taken by the Judges
and the Advocates General when taking office, for which they could be held liable (see, in this regard, Title | of
the abovementioned protocol).



Paragraph 24

The assertion that the absence of a référendaire may have an adverse impact on the efficient processing of
cases must be placed in context. For voluminous or complex cases which must be dealt with rapidly, it is not
uncommon for several référendaires to be required to work together.

Furthermore, when justified by the nature or the duration of a référendaire’s absence, measures are taken
with a view to minimising the impact of that absence on the continuity of case-management, including the
reallocation of cases to another référendaire in the Cabinet or the temporary employment of a replacement, in
accordance with the relevant statutory conditions.

Figure 4

With regard to the presentation of the duration of the various steps in cases dealt with by way of an order, it is
necessary to have regard for the fact that an order closing proceedings may, depending on the circumstances
and for a variety of reasons, be made at any time in the proceedings, from the beginning of the written part of
the procedure up to the deliberation stage (for example, in the event of a case being withdrawn).

Paragraph 29
Reference is made, regarding this point, to the considerations set out above in relation to Figure 4.

Paragraph 46

The Members of the Court of Justice and of the General Court, assisted by their référendaires, work in parallel
on several cases, as a Judge-Rapporteur, Assessing Judge or Advocate General. Although it is possible to list, for
each case, factors capable of explaining why some proceedings last longer than others (such as the size of a
case-file, the complexity of the case or the temporary unavailability of the référendaire responsible for the
case), the precise evaluation of the time attributable to each of those factors would require the
implementation of a complex monitoring system, the advantages of which are not immediately obvious. The
decisions delivered by the Court of Justice and the General Court are, moreover, the result of collaborative
efforts on the part of all of the Judges, who come from different legal systems, in the formation hearing the
case. Taking account of the various views expressed by the members of the formation hearing the case has a
definite impact on the duration of cases which is difficult to quantify.

Paragraph 47

The selection of cases made by the Court of Auditors, which led it to highlight certain factors capable of
explaining the duration (long or short) of the handling of certain cases, is the result of a choice. The CJEU notes
that the sample is not representative of all of the cases closed by the Court of Justice and the General Court
during the two years studied.

Figure 7 and Figure 8

The CJEU wishes to provide some explanations in regard to the two most frequently mentioned factors. First,
judicial vacations constitute a factor which concerns both Courts. However, without any objective explanation,
that factor appears only in Figure 7.

Secondly, revision by the ‘cellule des lecteurs d’arréts’, which is a step in the case-management before both
Courts, features only in Figure 8. The duration of the handling of cases by the ‘cellule des lecteurs d’arréts’ of
the General Court was precisely evaluated by that entity in all of the questionnaires (save in one case, which
was not reviewed by the ‘cellule’), using a systematic approach, irrespective of the length (long or short) of that
duration. That undifferentiated method explains why it is the most frequently cited factor. Nevertheless, that
frequency provides no information whatsoever on the significance of the impact of that factor amongst all of
the factors which have a bearing on the duration of proceedings. Moreover, the Court of Auditors rightly points
out that the internal deadlines set for that step in the case-management were respected.

Paragraph 48

With regard to the factors influencing the duration of proceedings before the Court of Justice in the 30 cases
selected by the Court of Auditors, reference is made, in relation to the ‘judicial vacations’ factor, to
footnote 36. The periods corresponding to judicial vacations — with which national courts are also familiar —



seek to organise the absences linked to staff holidays in such a way as to safeguard the proper administration
of justice. These periods in no way correspond to a period of interruption of judicial activity.

Work on case-files continues, in the Cabinets and in the services, and preliminary reports and draft decisions
are drawn up and circulated during the summer. Furthermore, if necessary, hearings and deliberations may still
be organised during this period, inter alia in the event of an application for interim measures or an urgent
preliminary ruling procedure.

Paragraphs 51 to 60

The two Courts have developed time-frames and monitoring tools, which are tailored to, inter alia, certain
types of proceedings (for the Court of Justice: requests for a preliminary ruling, actions for annulment, actions
for failure to act, actions for failure to fulfil an obligation and appeals; for the General Court: direct actions,
appeals and preliminary issues giving rise to an order). Although those time-frames ought to be further refined
in the light of the particular characteristics of cases, and although the Courts refer to internal indicative
deadlines drawn up on the basis of averages, the fact nonetheless remains that each case is monitored
individually by the Registries, the Members, the Presidents of Chamber and the Presidents of each Court.
Lastly, a periodic collegial monitoring is carried out through a dedicated body (the Meeting/Conference of the
Presidents of Chamber), in which progress on cases which require particular attention is discussed.

Paragraphs 63 to 69
As noted in paragraphs | and I, to which reference is made, independence and quality are essential factors
which must be taken into account in an overall evaluation of the proper administration of justice.

Paragraph 63

The CJEU does not focus its performance analysis on the number of cases closed by its constituent Courts,
without considering the resources used for that purpose. All necessary measures are taken to ensure that the
available resources are used in the most effective manner possible and to avoid any waste of those resources.

Thus, by way of example, new cases brought are immediately analysed by, depending on the case, the
Registries of the Courts and/or the Research and Documentation Directorate, in order to identify any cases
over which the Courts do not have jurisdiction or which are inadmissible. In such an event, work on translation
is immediately suspended and the adoption of an order is proposed by the Registry concerned.

In addition, the preliminary analysis also relates to the existence of similar or connected cases, so as to ensure
that new cases are allocated optimally and to assess whether there is any need for proceedings to be stayed.

Paragraph 64

The CJEU has internal statistics which make it possible to analyse the duration of different steps in the
proceedings by type of case or by subject-matter, and thus to evaluate performance in a differentiated
manner. A discussion could be held on the basis of those statistics in order to refine the time-frames for
disposing of cases further in the light of their complexity.

Paragraph 65

The EU Justice Scoreboard developed by CEPEJ, in the context of the Council of Europe, is a useful benchmark
tool which includes numerous indicators, only some of which, however, are devoted to ‘judicial time
management’. The CJEU wishes to make it clear that it has not been able to verify how the chosen indicators
were actually applied to the activity of the Court of Justice and to that of the General Court.

Paragraph 77

The Directorate-General for Translation carries out real-time monitoring, on the basis of precise activity
indicators, in order to ensure optimal use of all available capacities. Individual performance is also monitored
on a periodic basis, taking into account all of the activities carried out.



The amount of time spent by each lawyer-linguist on each task could be used as a diagnostic tool if goals were
not achieved or if efficiency losses were identified. However, in the absence of such shortcomings, appealing to
the professional responsibility of each lawyer-linguist to respect deadlines and thereby to ensure the smooth
conduct of proceedings and the rapid dissemination of case-law is an undeniable motivational and productivity
factor, as demonstrated by the positive results mentioned in paragraphs 78 and 94.

Paragraph 86

The annexes to written pleadings are translated only at the express request of the Judge-Rapporteur or the
Advocate General and only to the extent required. Moreover, EU institutions, bodies, agencies and offices are
responsible for the translation of their written pleadings.

Paragraph 90
See paragraphs | and Il

Paragraph 91
Efficiency in case-management has increased considerably in recent years through the introduction of different
time-frames and monitoring tools by the Court of Justice and the General Court.

Individualised monitoring of cases is necessary since the deadlines set out in a time-frame must, in principle, be
respected in each case coming within its scope. Nevertheless, objective circumstances may justify exceeding
those deadlines in certain cases. Where this happens, the case concerned must be dealt with as diligently as
possible in view of its particular characteristics. However, other circumstances — such as the limited complexity
of a case — would justify the closure of the case within a shorter period than that envisaged in the time-frame
concerned.

Even though measures to this effect have already been introduced recently, additional discussions could be
held by the two Courts in order to refine the time-frames further depending on the complexity of cases and/or
to adapt the monitoring process in such a way as to ensure that the least complex cases are closed within even
shorter periods.

Paragraph 93

It is true that the longest stages in dealing with a case are generally those following the end of the written part
of the procedure. These stages are characterised by the collegial nature of the Judges’ work (see
paragraph 46). Taking into account the various views expressed by the members of the formation hearing
the case indeed increases the duration of proceedings. Nevertheless, that dialectic process, which is inherent to
the functioning of the Courts as laid down in the Statute of the CJEU and in the Rules of Procedure, is
essential in order to arrive at a high-quality collegial decision.

The CJEU considers that the documents and information requested were provided to the auditors with the
exception of those covered by the secrecy of deliberations. Those documents and information allowed the
auditors to identify, in the sample of 60 cases examined, the three main factors which explain why the periods
envisaged in the time-frames had been exceeded, namely the workload of the Judges, the complexity of the
cases and the unavailability of référendaires. Those factors are closely linked to the collegial nature of the
Judges’ work. The Members, and their référendaires, spend a considerable part of their time contributing to
cases in which the Members concerned were not appointed as Judge-Rapporteur. The amount of time spent
studying the files of such cases in an ‘assessing’ capacity is directly dependent upon the complexity of those
cases.

If the unavailability of the référendaire is linked to an absence, measures are taken to minimise the impact of
that absence on the continuity of case-management, including, depending on the nature and duration of the
absence, the reallocation of cases to another référendaire in the Cabinet or the temporary employment of a
replacement, in accordance with the relevant statutory conditions.



Paragraph 95

The effectiveness of any case-management depends on a fully functioning IT system. The CJEU welcomes the
Court of Auditors’ conclusion concerning the creation of an integrated IT system and the CJEU has been
focussing its efforts on the development of such a system for several months.

Paragraph 97
See paragraph IIl.

Paragraph 98

A. Although the Court of Justice and the General Court already currently apply specific time-frames for
different types of proceedings (see paragraphs 51 to 60), they welcome the Court of Auditors’
recommendation that they refine those time-frames, tailoring them more closely to the specific nature of the
proceedings and the complexity of the cases. As for taking precise account of the actual resources employed,
this will require that a study be carried out in order to evaluate the extent to which the introduction of a system
for monitoring the use of resources would provide useful data without affecting the proper functioning of the
Courts.

B. The two Courts will examine the possibility of publishing more detailed statistics relating to the duration of
proceedings.

C. The Court of Justice and the General Court will take account of the Court of Auditors’ recommendation
concerning a more flexible allocation of référendaires within Cabinets in the context of their discussions in
regard to their internal organisation and working methods.

D. The CJEU agrees with the Court of Auditors’ recommendation that the awareness of Member States should
be raised as to the importance of the timely nomination and appointment of Members of the Court of Justice
and of the General Court in order to avoid any slowdown in the disposal of cases linked to the replacement of
their Members. It stresses that the stability of the composition of the Court of Justice and of the General Court
is of crucial importance to the effective accomplishment of the tasks entrusted to those Courts by the Treaties
and emphasises that those considerations are systematically brought to the attention of representatives of the
Governments of the Member States during partial renewals.

E. The choice of the language used for deliberation depends on a number of factors and is determined by
considerations of efficiency. The Courts will continue their discussions on this subject in the context of their
judicial autonomy, taking into account the observations made by the Court of Auditors.

F. In the context of discussions on the IT resources available to the Courts in the short and medium terms, the
CJEU has launched a discussion on IT systems and welcomes the suggestion that it study, or even implement,
an integrated IT system which has regard for the particular nature of judicial work and the specific
characteristics of each Court.



Event Date

Start of work 10.5.2016
Official sending of draft review to the Court of Justice of the European Union 29.6.2017
Adoption of the performance review after the adversarial procedure 5.9.2017

Court of Justice of the European Union’s official replies received in all languages 30.8.2017




In this performance review, we assessed the CJEU’s case
management processes, in particular whether the
procedures in place promoted the efficient handling of
cases lodged and whether their timely resolution could be
enhanced.

In recent years the CJEU has increased its focus on
timeliness of case management and progress has been
made to reduce the significant backlog of cases that had
built up at the General Court by the end of 2016.

Our review concluded that the CJEU could further enhance
these positive results by considering a move towards more
active individual case management, using tailored
time-frames and taking account of the human resources
employed, and by taking certain other steps to enhance
management systems.
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