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BbBenenue

ManzaTbT Ha Ta3u HeopMaaHa paboTHA IpyIia MbPBOHAYAIHO CE ChCTOCIIE B PA3TIICKIAHETO
Ha YETUPH OCHOBHU TEMH, CBBP3aHHU C ITOJIyYCHUTE NETULIUU:

1. MEXIYHApOAHOTO OTBIMYAHE HA JEIa OT CAUHUS POIUTEIT;

2. cimyxkOute 3a nena u ronomu (Jugendamt) B ['epmanus;

3. ocHHOBsIBaHETO 0e3 chriacue Ha poautenure B O0eIMHEHOTO KPaJICTBO;
4. n3uezHanu 6ebera B Mcnanusi.

[To Bpeme Ha MaH1aTa Ha paboTHATA rpyma M Os1Xa N3MPATEH! HAKOH IETUIINH 32 pa3TiIeKIaHe.
KoraTto netunuuTe ca ce OTHaCsIIM O U30JIMpaH OT/AEJEH clydaid, Te He ca OWIn mpeaMeT Ha
CIELIMAJIHO 3aCElaHue.

B3e ce pemienne meTHSAT BBIPOC Ja ObJae 0O0CHJEH MO0-3a1bJI00YEHO Ha 3acelaHUETO Ipe3
despyapu 2017 r.: mETUIIUUTE OTHOCHO COIIMATHUTE YCIYTU B CKAHUHABCKUTE CTPAHHU.

ManaarsT Ha paboTHaTa rpymna Oelile Ja YCTaHOBH Bb3MOKHU CUCTEMHH HEJIOCTAThIU, KOUTO
TpsiOBa Ja ce TPEeoJoJesT C IOMOINTa Ha OTHOCMMa HWH(OpMAaIys, MpeacTaBeHa OT
BHOCHUTEIUTE Ha ETUIIMH W/WUIH OT JPYTU 3aMHTEPECOBAHU JIMIIA U €KCIIEPTH, U J1a CE HaIllpaBu
ONMUT 3a U3pabOTBAHETO HA HAKOW NMPAKTUYECKU U MOJUTHUYECKH PEIIECHUS Ha BBIPOCH, I10
kouto EC pasnonara ¢ orpaHuyeHa 3akOHOJAaTeIHAa KoMIleTeHTHocT. Mpesdra Oewme na ce
0OCBHAAT JIOWIM MPAKTUKH, HEMPABUIHO IpUJIaraHe, MOTPEHIHO THIKYBAaHE Ha 3aKOHUTE,
HECHOTBETCTBUSI MEXAY ChACOHU aKTOBE U W3IIBIHEHU HakazaHHs. B MHOro ot cimydaute
paboTHaTa rpyna yCTaHOBHU, Y€ IOBIUTHATUTE BBIPOCU Ca CBBP3aHU C TpaHCTPaHUYHU
€JIEMEHTH WJIH TPAHCTPAHUYHU MTOCJIEIULIN.

Ha Bcsiko 3acenanue 6s1xa MOKaHEHW BHHIIIHA T'OCTH, 32 J1a OOMEHSIT C YWICHOBETE EKCIIEPTHUTE
CH 3HAHHMS M OIUT 110 BBIIPOCUTE, TOBAUTHATH B IIETUIIUUTE.

B nepuona mexnay okromBpu 2015 1. u mapt 2017 r. wieHoBeTe Ha paOoTHara rpymna ca
3aceaBaiy o010 8 mbTH.

I. Pe3droMe Ha nmpoBeeHUTE Cpelu

Tazu uacm om Ooknada 06006wiaea U3KA36AHUAMA HA eKCHepmume, NOKAHEHU HA
3acedanuama na pabomuama cpyna. 3a upazenume CMAaAHOGUULA OM2080PHOCHL HOCAM
camo aemopume um U me3u CMAHOGUWLA He NPeOCMAasam HenpeMeHHo ouyuainama
no3uyusa Ha YieHogeme Ha padbomuama cpyna u Ha ynenogeme na komucua PETI.

1. BcTbOHUTEIHO 3acelaHue (sa 19 okromspu 2015 T.)

Toctu: Hoana Cepouncka v Envn Topuc, TJ1 »lIpaBochane u norpedourenu

Bere mrbxHOCcTHU auna ot I'Jl ,,IIpaBochane n morpeOutenu mpeacraBuxa rnpaBHaTa
pamMka Ha 3aKoHozaTescTBOTO Ha EC B 00siacTTa Ha 3aKkpuiara Ha CEMEHCTBOTO U JETETO,
¢ kodAto pasnosarar uHctTUTynuuTe Ha EC. Te mpencraBuxa mo-neraisino PermameHT
»bprokcen Ila“ u npensuaeHus npepaboTeH TEKCT, KONTO Ie Oble MmyOJuKyBaH Ipe3
UJTHUTE MECELH.

Baxxno: BmocneactBue mpemiokeHHeTo 3a mnpepaboTBaHe Ha perjameHT Ha CbBera
OTHOCHO KOMIIETEHTHOCTTa, NMPU3HABAHETO W HU3MBIHEHHETO Ha pelieHus mo OpadHu
BBIIPOCH U BBIIPOCH, CBBP3aHH C POJIUTEIICKATa OTTOBOPHOCT, U OTHOCHO MEXTYHAPOTHOTO
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ornmuyane Ha gemna (bprokcen II a) Oeme mnybnukyBaHo mpe3 toHU 2016 r.(BK.
https://ec.europa.eu/transparency/regdoc/rep/1/2016/BG/1-2016-411-BG-F1-1.PDF).
Komucus PETI rnacysa 3a cTaHOBHILE IO JOKJIaJa HA KOMHUCHUATA IO IPAaBHU BBIIPOCH HA
25 ampun 2017 1. (noxnamuuk: Conenan Kadecon Pywnc, S&D)

Ha 3acemanmero cu or 15 oxrtomBpu 2015 r. koopaunaropure Ha komucus PETI
BB3JIOKMXA HA WICHOBETE Ha paboTHATa rpyra U3roTBSIHETO Ha MPOEKTa Ha J[Ba BBIIPOCA C
HCKaHe 3a yCTeH OoTroBop cbBMecTHO ¢ komucusi JURI oTtHOCHO ,,3ammrara Ha BUCIIUA
WHTEpEC Ha JIeTeTo (B TpaHCTpaHWYeH miaH) B EBpomna“.

TexcroBeTe Ha BBIIPOCUTC C HMCKAHC 3a YCTCH OTrOBOp, IOBAWIHATHU Ha IIJICHAPHOTO
3acejaHue Ha 27 anpui 2016 r., ca Ha Pa3noJIOKEHUE TYK:
http://www.europarl.europa.eu/sides/getDoc.do?type=0Q&reference=0-2016-
000027&lanquage=BG

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+00Q+0-2016-
000028+0+DOC+XML+V0//BG

Bax. B npunosxxenue [ pe3rome Ha pa3MCKBAaHMATA B IUICHAPHO 3aCElaHue:

http://www.europarl.europa.eu/sides/getDoc.do?type=CRE&reference= 20160427&second
Ref=ITEM-020&language=BG ;
http://audiovisual.europarl.europa.eu/Assetdetail.aspx?ref=1120175

2. JlerinocTn Ha EBponeiickaTra KOMHUCHS MO BLIPOCHUTE HA MPaABaTa HA
HenaTa i HeHATA NO3HINA OTHOCHO NEeTHIIHNTE BbB BPHL3KAa C POJIATA
Ha cayx0urTe HA Jugendamt (zacenanue na 25 despyapu 2016 r., 4eTBBPTHK)

I'ocTn:

Mapeapem Troum, koopauHaTOp 3a EBponeiickata KOMUCHS IO BBIIPOCUTE HA MpaBaTa Ha
JETETO;

Cuna Ban oen boeapm, EBponeiicka komucusi, otaen C.1.

Mapraper TrouT npencraBu OCHOBHHUTE PE3YITaTH, IOCTUTHATH B MOCIEAHO BpPEME OT
paboTaTa Ha HeifHaTa ciryx0a, KakTo U B [10-0011l TU1aH B paMKuUTe Ha EBponeiickust popym
3a mpaBarta Ha jaerero. Ts moadyepra Mo-crenuaaHo JOKYMEHTa 3a pa3MUCHII, U3TOTBEH 3a
HY)XIuTe Ha 9-us ¢popym (mydnaukyBaH npe3 anpui 2015 r.), KOHTO ChABpKAa HACOKHU 3a
KOOpAMHALMATA U ChTPYAHUUYECTBOTO B PAMKUTE HAa MHTETPUPAHU CUCTEMH 3a 3aKpHJIa Ha
nereto (Ha  pasmoyiokeHWe ~Ha  angpec:  https://ec.europa.eu/anti-trafficking/eu-
policy/coordination-and-cooperation-integrated-child-protection-systems-reflection-

paper_en)

[Ilo ce oTHacs 1o nmetunuuTe BbB Bpb3Kka ¢ Jugendamt, Cuna Ban nen borapt ydactBa B
M3TOTBSIHETO Ha No3unusaTa Ha EBporelickara KOMHUCHS 1O BBIPOCUTE, MOBAUTHATH OT
BHOCHUTENIUTE HA NETUIIMUTE BbB BPb3Ka C IPOLIETYPUTE 32 YpEXKAaHe Ha TPYKUTE 3a Jeliara
U poxauternckute npasa B I'epmanusa. Tg npunomHu craHosuinero Ha Kommcusra, ue
chlllaTa He pasmnojara ¢ OOINM NMPaBOMOILMS 3a HaMeca B MHJIMBUAYAJIHU CIy4ad Ha
€BEHTYyaJIHU HApYyLIEHUs Ha IIpaBa, KOUTO Ca YPEAEHHU MU3IUI0 B HALlMOHAJIEH KOHTEKCT U
HsMaT Bpb3Ka ¢ nmpaBoTo Ha EC (Hampumep MHOTO eleMeHTH Ha CEMEMHOTO mpaBo). Ts
IIPUIIOMHU Ha NpUChCTBaIUTE, ue PernmamenT bprokcen 1la He cpabpka npaBuaa OTHOCHO
MaTEepPHAITHOTO MPABO, IPUIIOKUMO 32 POIUTEICKATa OTTOBOPHOCT.
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ETo 3amo Komucusita cbBeTBa BHOCUTENIUTE HA METULIMH J]a U3TI0JI3BAT BCUUKU JIOITyCTUMH
mporenypu 3a o0kajBaHe W ChlaeOHA 3amuTa B ['epMaHust W KaTo KpailHa MspKa — Ja
OTHEcaT CBOMTE ciiydau /10 EBporelickus ChJ 1o IpaBaTa Ha YOBEKa.

[TorBbpaenara no3unus Ha Komucusita He yAOBIETBOPU HSIKOHM WICHOBE Ha paboTHATa
rpyna u Oeie pemieHo Mo TO3M BBIPOC Jla ce MpOBeNe Ipyro 3acenaHue. ToBa BTOPO
3acenanue Oere mpoeaeHo npe3 centeMBpu 2016 r. (BK. 1MO-107y 3a 4-TO 3aceaHue).

Karo nociensamo AeiMCTBUE IO ABAaTa BBIPOCA C MCKAHE 3@ YCTEH OTIOBOP OTHOCHO
»3alllUTaTa Ha BUCILUS MHTEpPEC Ha JeTeTo (B TpaHCrpaHWueH IulaH) B EBpona‘“, koMucus
PETI pewn na npeacTaBy MpeaIoKEHUE 3a PE30IIIOLMS 3a IPUKIII0YBAHE HA pa3CKBAHUATA
OTHOCHO 3alllMTaTa Ha BUCIIMS UHTEPEC Ha JAETETO.

Pezomonusita Ha EBpornelickust mapiaameHT ot 28 anpui 2016 r. OTHOCHO 3aliuTa Ha Haii-
nobpus uHTepec Ha nerero B EC, mpuera Bb3 OCHOBA Ha IMETUIMHUTE 10 EBporenckus
MnapJJaMcEHT, € Ha Pa3MnOJIOKCHUC TYK:
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&lanquage=BG&reference=P8-
TA-2016-0142

3. Hpouenvpu BbHB BPbB3Ka C VIIPDAKHABAHCTO HA POAMTCJICKHUTC IIpaBa
BbPXY J€TeT0 B JIAHUSA (3acenanue Ha 26 anput 2016 T., 4eTBBPTHK)

ILoct: IIna /lenopan, anpokatr u Mmeauarop B Jlanus.

[TeTumnuure ot nuna 6e3 JaTCKO TPa)kIaHCTBO, KOMTO ca (OUBIIHM) MapTHLOPU/CHIPY3U HA
JATCKH TPAXKIAHU, CE OTHACST JIO Ciiydau B JlaHus, pasriiefjaHu OT JaTCKUTE OPTaHU, BbB
BPB3Ka C TPIKH 32 JIETETO/01arochCTOsSHIE HA JIETETO, YIPAKHIBAHE HA POAUTEIICKH ITpaBa
U oTBIMYaHus Ha aena. Ciie] U3CIylIBaHeTO Ha Te3U NETHIIMU Ha 3acejaHe Ha KOMUCHUSTA
Oelre pemieHo Ja ce MpoBele KOHCTATUBHO MOCEIIEHUE, ChCTosuio ce Ha 20 u 21 roHuM
2013 r. Ha 22 oxtomBpu 2013 r. Komucusra npue paboTeH JOKYMEHT, ChIbPKalll HIKOU
NPENOPBKH JI0 JATCKOTO MPABUTEIICTBO.

[Tua Jlemopan e anBokar ¢ 25-roauiieH OMUT B o0JacTTa Ha CEeMEWHOTO mpaBo. B
JIOTTBJIHEHUE KBHM IOPUIMYECKOTO CH OOpa3oBaHUE TS MMa JUIUIOMA IO TEJaroruka oT
dakynTeTa Mo XyMaHUTapHU HayKu Ha Y HuBepcuTeTa Ha Konenxaren. Ts e paboTuna kato
MEIUaToOp W ChbMEAMATOp MO CIIOPOBE B 00JIACTTa HAa MKOHOMHYECKOTO, THPTOBCKOTO H
cemeliHOTO TpaBo B Jlanusd, a B nepuoaa ot 2003 r. o 2007 r. e 6Guna Ha3HAuaBaHa 3a
MEIUATOp OT Chlla. s ydacTBa KaTo MPENOJABATENl B pAMKUTE Ha AaTCKaTa acCOLUAIUs HA
aJIBOKaTCKUTE KaHTOPH, a B MEePHO/a, B KOMTO ce MPOBEKIA 3aceaHueTo, padoTu mo
NMPOEKT 3aeJHO C JAPYTH EKCIEepPTH, YHATO Iea € Ouia Ja ce oObpHE BHUMAHHUE Ha
HEJOCTaThIIUTE Ha cUcTeMaTa U Ja ObAaT MpeaaoKeH! HIKOH MOJ00peHUsI.

I'xa I[enopaH IMOCTaBW AKLCHT BBPXY TOBA, KOCTO CUMUTA 3a OCHOBHHM HCAOCTATHIM Ha
naTckus 3aKoH 3a poautenckara orroBopHoct (Foraldreansvarsloven 2007), npepasrienan
npe3 2012 r., u cChIBTCTBAaH OT T.HAp. ,,[lakeT B obOnacTTa Ha pa3Boaa 1, BAS3BI B cuila
npe3 oktomBpu 2015 1., B KOHTO ce ypexkaaT 3aAbKEHHUITa Ha OHOJOTHYHUTE POAUTENN
pyu KOH(MIUKTH, CBBP3aHU C TEXHUTE JIEla.

JlaTckaTa OMUTHKA € HACOYCHA KbM CTUMYIUPAHE Ha POJUTENUTE MPH MPEeKpaTsIBaHe HA
TAXHOTO TApTHHOPCTBO WJIM Opak Ja ce CropasyMsBaT OTHOCHO YIPaXHSBAHETO Ha
POIUTENCKUTE IIpaBa BbpPXY CBOMUTE Jella W MPABOTO HA JIMYHU OTHOIIECHMS C Jelara.
PernaMeHThT MMa 3a 1Lied J1a OKake IMOJAKpENa Ha JBamara pPOJUTENNM B Ipolieca Ha
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MeIHalus U J1a CIOCOOCTBA 3a MIOBeUYE PABEHCTBO MEXKIY Oanure u MailkuTe. Meauarusra
B PaMKHUTE Ha CHCTeMa, HapedyeHa ,,one-entrance® (,,6IHO THIIE™), € 3aIbHKUTEIIHA U €
OpraHM3MpaHa OT aJMHHHCTPATHMBEH OpraH, Hape4deH Jbp)KaBHA aIMHUHHUCTPAIHS
(Statsforvaltningen), m wuma 3a men paspelniaBaHe Ha BBIPOCHTE BBB BpBb3Ka C
YIPaXHIBAHETO HA POAUTEICKUTE MpaBa, 0OMYAHOTO MecTonpeOHBaBaHe Ha JETETO U
IPaBOTO Ha JIMYHU OTHOIICHUS C JIETETO. Benuku criopoBe B 061aCTTa HA CEMEWHOTO MPABO
Ce pasriiekaar KaTo MbpBa CThIIKA OT Ta3H HHCTUTYIIUS.

Crnopen r-ka JlenmopaHn 3aKOHBT IPEIBHXK/1a KATO OCHOBHO ITPaBUJIO POJUTEIICKUTE MpaBa
Jla Ce YIPaKHSIBAT ChbBMECTHO (IOpW MO OTHOIIEHWE Ha Kbpmauerarta). Ts cuuTa, 4ye
MOHSITHUETO ,,BUCILI HHTEPEC Ha JIETEeTO ™ € OUIIO OIpe/IeIeHO IO HOB HAUMH C €IMHCTBEHATa
IeJI: IeTeTO Aa ObJie B KOHTAKT U C [BaMaTa POJAUTEIH.

IIpeau na ce mocTUrHe TOBa CIIOPA3yMEHUE, LIE] HA IbPBUS KPBI HA MEIMALUATA € J1a CE
ypeau IMPUBPEMEHHO IMPABOTO HA JUYHU OTHOLIEHHUS C JeTeTo. ToBa IMpaBo Ha JUYHU
OTHOUIEHUS MMa 3a LIeJI []a C€ OCUT'YPHU BB3MOXKHOCT Ha JIETETO J1a MMa KOHTAKT U C JBamara
POJUTENHN, KaTO 10 HETO C€ B3€Ma pelleHue, 0e3 ja ce IPOBeXkAa LJIOCTHO U3CIIEIBaHE Ha
npoOiieMuTe U MpUYMHATA 32 KOHGIMKTa Mexay poautenure. C orien Ha ToBa r-xka
Jlenopan cTUrHa 10 3aKJIF0YEHUETO, Y€ JOPH U B CIIy4auTe Ha JOMAIIHO HACUJIME KEPTBaTa
TpsiOBa J1a BCTHIIM B MPOLIEAYypa [0 MeInalUs ¢ HACUITHUKA.

[Tua Jlemopan nurtupa cbmo Taka choOmenue Ne 46/2012 r, myOnuMKyBaHO Tpe3 MapT
2016 r., B koero Konmenmusta Ha OOH 3a mnpemaxBaHne Ha BcHYKH (OpMHU Ha
JUCKPUMUHAIIMS 110 OTHOIICHUE Ha JKCHUTE TpernophuBa Ha JlaHus 1a mpepasriena u jaa
U3MEHH 3aKOHA 32 POJUTEIICKATa OTTOBOPHOCT.

Tst 3aBbpIIM U3KAa3BAHETO CH, KaTO MPUIIOMHH, Y€ IIbPBOHAYAIIHO Ta3H CHCTEMa ¢ Ouja
NpeJBUICHA KAaTO CKCIIEPUMEHT, M Y€ C OrJIe]l Ha pe3y/ITaTUTe TS ClielBa Ja ObJe
npepasriie/iana, 3a Ja ce TapaHTHpa 1o-100pa 3aluTa Ha IpaBara Ha JieraTa, KakTo 1 paBHU
NPaBHU TapaHIUK 32 [BaMaTa POJIUTEIH TPEJ Chlia, KOraTo € He0OX0IUMO.

3a nmoBeue MoAPOOHOCTH BiK. MPUJIQKEHHE 2.

4. PoasiTa Ha cay:k0uTe HA Jugendamt ¥ HA TePMAaHCKOTO NPABOCH/ANE B
00J1aCTTA HA CeMEHHOTO MPABO (3acenanue ot 29 centemBpu 2016 T., 4ETBHPTHK)

T'ocTn:

I™-o1ca Mapunena Konomb6o, NTaauanCKy KYpHAIHUCT U NTUCATEN,

I-1n @panyecko Tpanena, NTaAINAHCKU aJBOKAT;

I™-o1ca Mwopuen booen, GpeHCKU aIBOKAT.

Komucusita e monydumna rosism Opoil meTHINH, CBbP3aHHU ¢ posidTa Ha Jugendamt v ¢ HSIKOH
aCIeKTH Ha repMaHCKaTa CUCTeMa Ha MpaBOChAME B 00JacTTa Ha ceMEeMHOTO mpaBo. Te3u
NEeTUINH OsiXa MpeIMeT Ha JBe KOHCTaTUBHHU TocenleHus B bepaun mpe3 mapt 2007 r. u
npe3 HoemMBpu 2011 r. (BX. MPWIOKEHUTE JOKIATM) W Osfxa pas3riielaHd Ha HSIKOJIKO
3aceanus (ocIeIHOTO OT KouTo npe3 Maid 2015 r.). 1o chiiecTBO NETUIIUUTE, KOUTO KaTO
TEHJICHIIAS C€ BHACSAT OT OINETCHHsI POJUTEN, OTPa3siBaT peakKIUsATa Ha BHOCUTEIHUTE Ha
METUIMHUTE 110 OTHOIIICHHE Ha TOBA, KOETO T€ HApHUarT ,,0JIarOCKIIOHHOTO OTHOIIIEHUE KbM
pomMTeNs TepMaHen' Hapex C TPEeYKd, 3aTPYAHEHUsS WIM HEBB3MOXXHOCT 3a
CBIIPYyra/chIpyrara, KOUTO/KOSTO HE € TepMaHel/TepMaHKa, a OCHIIECTBSABA KOHTAKT C
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ACTCTO CHU, JOPU U B CJIYUIAUTC HA TOCCHICHUS 1O Ha6JIIO,Z[eHI/Ie (I/IMGHHO nopaau CTpUKTHO
IMpUJIaraHuTe rmpaBujia, OTHACAIIN CC 10 €3MKa, CbIJIACHO KOMUTO € IMO3BOJICHO U3IIOJI3BAHETO
CaMO Ha HCMCKH GSI/IK).

TpI/ITe IMOKAaHCHHU JIMLa pasrjicaaxa CbOTBCTHUTC HpOGJIeMI/I, MOBAUTHATHU B PA3JIMYHHUTC
INETULUMH, OT pa3JIMYHU I'TICAHU TOYKH.

Haii-nanpen r-xa Komom00, OMBII BHOCHTEI Ha METUIHS, U3I0KH ITOAPOOHOCTH OTHOCHO
TOBa, KOETO T CUUTA 3a CHEUM(PUUHM XApaKTEPUCTHKM HA IepMaHCKaTa CUCTeMa Ha
MIPaBOCHME B 00JIACTTa HA CEMEHHOTO MPAaBO HA PA3TUYHUTE aIMUHICTPATUBHU U ChJICOHU
paBHUILA, KAKTO U TOBA, KOETO TS MPELCHBA KATO U3TOYHUK HA JUCKPUMHUHALUSA CIPSIMO
pOAMTENN, KOUTO HE Ca TE€PMAHCKU IpakJaHd. Ts cumra, 4ye Tasu CHCTEMa HapyllaBa
OCHOBHUTE MM IIpaBa, KaKTO U HAKOU IIPaBa HAa 3aCErHATUTE JIELa.

Ts n3TpKHA, Ye ciopes Hesl €AMH OT OCHOBHUTE NPOOJIEMU € CBBbpP3aH C IPEeBOJIa Ha ChacOHA
TEPMHUHOJIOTHS OT HEMCKU €3HK, KAKTO M OOCTOSTEICTBOTO, Y€ MHCTUTYIIMH M MEPKHU 10
reépMaHCKaTa CUCTEMa HSMAaT €KBUBAJIEHT B IPYI'M €BPOIEHCKHU AbP)KaBH.

[TepBO, Ts OYepTa KOHKPETHUTE MPABOMOLINS, Bb3JIOXKeHH Ha Jugendamt B repmaHckara
CHCTEMa, KaTo Ta3| CIIy)k0a € aBTOMAaTUYHO KOHCTUTYHPaHa KaTO CTpaHa M0 BCUYKH Jelia
B ChJla B CIIy4auTe, B KOUTO € 3aCErHATO MAJIOJICTHO HMJIM HEMBJIHOJIETHO JIKIIE, ChITIACHO
pasnopenoure Ha wieH 50 or Tom VIII nHa repmanckuss Coumanen konekc (SGB =
Sozialgesetzbuch).

Ts 3asiBu, ye Jugendamt He e ciomMararesieH OpraH Ha ChJia, @ HAIIPOTHB, J]aBa Ha ChJla CAMO
CBOSI IPENOpPbKa OTHOCHO PEIIaBaHETO Ha JIEIOTO, U TO ABJICO BpEME IMPEau MbPBOTO
ChIIcOHO 3aceqanne. AKO ChIBT PCIIH JIa Ce MPOM3HECEe B pa3indeH cMuchi, Jugendamt
uMa mpaBo Ja obkanBa chacOHOTO perrenue. OcBeH ToBa Jugendamt moske n1a B3eme
pelICHUC 3a NPUBPEMCHHH MCEPKH, CBBP3aHU C ACTCTO, OLIC NPCAH UIIBIHCHHUCTO Ha
ChIICOHOTO pelIeHue, 0COOCHO KOraTo ce M3I0JI3Ba (pUrypaTa Ha 3aCThITHUKA 32 JIETETO 110
nena 3a u3aApbKka (Beistandschaft), koeto Boau 10 BBEKIAHETO Ype3 aIMUHUCTPATHBHI
CpelcTBa Ha MOpEAUIA OT 3aIBJDKUTCIHH MEPKH, KOHTO C€ TOJ3BaT C MBIYAIUBO
0JI00peHHe 10 BpeMe Ha ChACOHUTE MPOU3BO/ICTRA.

Cnopen r-xa Komom00, Apyr y4acTHHK B IPOU3BOJCTBOTO 10 CeMeiHu nena B ['epmanus,
KOWTO HSAMa aHaJor B TMPOIECyalTHHTE CHCTEMH Ha japyrute mabpxaBu ot EC, e
nporecyanuusT nosepenuk (Verfahrensbeistand) (mo-pano — mporiecyasneH momeynTen
(Verfahrenspfleger).

Tsa cyuTa, 4c Oou om0 IMOT'PpCIIHO TOBA Aa CC MPEBEAC KATO ,,a/IBOKAT Ha IICTCTO“, J0KaTo B
I[GﬁCTBHTGJ'IHOCT, 10 HEWHO MHCHUEC, pOJIATa Ha TOBA JIMIC OT IIpaBHA IJI€Ha TOYKa € Ja
MMpEeaACTaBIsIBA UHTCPECUTC HA I'CpMaHCKaTa AbpiKaBa, U CJICIOBATCIIHO Ta3U (bl/lrypa HC €
CUCTCMATUYHO MNOAYMHCHA Ha ILECJITa Aa CIIY)KHM Ha IIbPBO MACTO W MPEAW BCHUYKO Ha
HHTCPECUTEC HA ACTCTO.

Ts noGaBu, 4ye Apyr BBIPOC, 110 KONTO HEMCKATa CUCTEMA CE paszjinyaBa OT T€3U Ha HAKOU
JIpyTu IbpkaBu — wieHkH Ha EC, € HaYMHBT, 0 KOMNTO c€ IPOBEXAA W3CIYLIBAaHETO HA
Jienara B CbA€OHUTE IPOU3BOJICTBA 10 CEMEMHHU Jena.

B I'epmanus nenara ce u3CiIymBaT OT HAaBbPIIBAHETO HAa TPUTOJIMIIHA Bb3pacT. B Hsikou
npyru crpanu ot EC Te ce cumrar 3a TBbpJIe MIaJu U HEIOCTaThbUHO 3pEily, 3a Ja Ce B3eMa
MHEHHETO UM IIPU CIOPOBE MEKIY TEXHUTE POAUTENH. Taka TrepMaHCKUTE OpraHu
CHUCTEMHO OTKAa3BaT M3MBJIHEHUETO Ha YYXJECTPaHHHU ChACOHU pEIIeHHs B CIydauTe,
KOraTo Jieriata He ca U3CayllaHu, JOpU U Ha Hali-paHHa Bb3pacT.
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['-xa Komom0o mojuepra OCBeH TOBa, ue B ['epMaHUs M3CIYHIBAaHETO HA JETETO HE CE
3amMcBa M HHUTO POAUTEIMTE, HUTO TEXHUTE aJBOKATH MOrar ja TMpPHUChCTBAT Ha
n3ciyniBaneTo. ClieIoBaTeIHO HE € U3BECTHO KaKBH BBIIPOCH CE€ 331aBaT U MPEAH BCUYKO
— Kak ca Ouiu 3a/1a/ieHH. B M3CayIBaHeTo yqacTBa caMo repMaHCcKara JbpikaBa — B JIUIETO
Ha cpausaTa, Verfahrensbeistand (mpomecyannust mnoBepenuk) u yecto Jugendamt.
PoaurenuTe Ha A€TETO MOJTyYaBaT caMo KpaTko 0000IeHHe Ha U3CyliBaHeTo My. Mesta
B OCHOBaTa Ha Ta3W MPAKTHUKA € Jla Ce TapaHTHpPa, Y€ JCTETO HiIMa a3 ObJe MOIJI0KEHO Ha
HATHCK OT POJMTEIIUTE U Y€ HsMa Jia ObJie IbPKaHO OTTOBOPHO 338 CBOUTE OTTOBOPH.

I'-xa Komom06o0 3asBu, 4e Hamupa MOHSATHETO 3a ,,0iaro Ha aerero” (,,Kindeswohl®) 3a
U3KIIIOYMTETHO CIIOPHO, KaTO TO3HU MPUHIIMII, KOWTO € 00BBP3BAIll 38 BCHYKH YYACTHHUIIH B
npolieca Ha MMOCTAHOBSIBAHE HA pEICHHsATa [0 CeMElHM jea B ['epmanus, TpsOBa 1a ce
pa3dbupa B KOHTEKCTa Ha CBBpP3aHUTE C HEr0 HKOHOMHYECKH IIOCICAMIHU. TakuBa
HOCJIECANIY BB3HUKBAT, Thil KaTto Jugendamt B3ema perieHusTa CH B UMETO Ha 61a20mo Ha
dememo.

I'-xa Kosom00 npunoMHu Ha npuchcTBaIiure, e mnpe3 2008 r. komucuara 1o neTULun
U3rOTBH IbPBHS PabOTEH TOKyMEHT oOTHOCHO Jugendamt, B KOWTO MOTBBpKIaBa
CEpHO3HOCTTA U Maiada Ha CBBP3aHUTE C HETO BBIPOCH, Oe3 0bade aa nmpejaiara HUKaKbB
HOJXO0/1 32 ThPCEHE Ha pPelleHHUE.

Crnen toBa, ipe3 2011 r., cnep nmocemnieHue Ha NpeACTaBUTEIN Ha KOMHUCHSTA 110 TIETUIUHU B
bepnun, Gemie U3roTBeH BTOpU pabOTEH JOKYMEHT, HO TS CUMTA, Y€ BCHUKH YCTAHOBEHU
po0JIeMU TTPOIBIIKABAT JIa CHIIECTBYBAT U CUTYAIIUATA CE BIIOIIABA.

Ts mocouwn, ye mbpBara nerunus cpeury Jugendamt (metuius, BHeceHa ot 10 poauTen)
nocteiiBa B EBponeiickus napiaamedT npeau 10 roagunu. B metunusita ce npusoBasa 3a
CIMpaHe Ha B3aUMHOTO NMPU3HABaHE HA F€PMAHCKUTE ChJCOHU pelIeHMs, JOKaTo He ObJe
SICHO OIpezieNieHa poisira Ha Jugendamt BEB B3eMaHETO Ha PEIICHHs I10 CEMEWHH CIIOPOBE.
Ts cuura, ye mopaau jaumncara Ha OTTOBOP, KOMTO /1a € aJeKBaTEH Ha CEPHMO3HOCTTA Ha
(dakTuTe, OTTOraBa HacaM BCHYKHM CBBbP3aHHM CIOPHHU ACHEKTH Ca MOJIYYMJIM 3HAYUTEIIHO
pa3pOCTPAHEHUE U Ca CTAaHAIX OILE I10-CEPUO3HHU.

I-n ®panuecko Tpamema ce cops MOAPOOHO HA OINPEAEICHHUETO HAa TOHSATHETO 3a
eBpONecKy OOLIECTBEH pell U Bb3MOXKHOCTTA 3a M3IOJ3BAHETO MY KaTO KpUTEpHUH 3a
JIOKA3aTeJICTBO B HAKa3aTEJIHHs IMPOLEC 3a NMPECTBhIUIEHUS, U3BBPIIEHH B 00JlacTTa Ha
cemelcTBOTO. [10 ChIIECTBO TOI 005ICHH, Ue THI KATO CEMENCTBOTO U OTHOILICHUATA MEKIY
pOIMTENM M Jella ca 4acT OT €BpOIEHCKHs OOIIECTBEH pei, B Cilydail ye ImpaBaTa Ha
POAMTENNTE 10 OTHOLIECHHE Ha TEXHUTE Jela ObJaT HapyLIeHHW IO BpeMe Ha ChIeOHUs
IIpOLIEC, 110 MOBOJ HA TOBA HapyllleHWE HE MOXKe Jia ObJe ce3upaH ChJ B Apyra AbpiKana
yyieHKa. Tol NpUKITIOUN CBOsATA IPE3EHTALMs, KaTO 3asBU, Y€ AbP>KABUTE WIEHKH MOraT J1a
HaOJIOZaBaT OTHOIIEHUATA MEXIY POAWTENIM W Jela: TIJIaroibT ,,HaOmogaBaT® oT
OcnoBHus 3akoH (Grundgesetz) e ceBMectuM ¢ Konpenuusta ot CtpacOypr camo Koraro
ce pazbupa karo ,,1a 3ammuraBar’. Crnopen r-H Tpamnena Bcsika JAEHMHOCT, KOSITO € C TO-
rojsiMa CTEIEH Ha Hameca, IPOTUBOPEYM HA €BPOIEHCKOTO MPaBO, U MO-KOHKPETHO, HA
eBporeiickus o01ecTBeH pea. Pesynratute oT Te3u IEeHCTBUS Ha HaMeca HE MOXKE J1a ce
pasmnpocTpassBar B paMkuTe Ha Cblo3a M HE MOXKeE J1a J0OKa3BaT HEaJeKBaTHO PABHHUIIE HA
00pa30BaHUETO, MPEJOCTAaBIHO HA MJIAIUTE XOPa; [0 T€3HU MPUUYUHHU TE HE ca JI0IMyCTUMU B
JlaieHa IpoLeaypa, TOpYU B HaKa3aTeJIHO NMPOU3BOJACTBO, Thi KAaTo ca B IMPOTHBOPEUHE C
npaBoTo Ha EC.

HaKpas{ I'-2Ka MIOpI/ICJ'I bonen u3ThKHA TOB4, KOCTO CYUHTA 3a M3TOYHHUK Ha BB3MOXHHU
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HApyIICHHA Ha OCHOBHUTC IIpaBa B rCpMaHCKaTa CUCTCMaA Ha MPaBOCHANC, U ITO-CIICIIUAIIHO
poisita u mpaBoMornusaTa Ha Jugendamt. Ts cumTa 3a €MUH OT OCHOBHHUTE MPOOIEMHU
oOcTosiTenictBoTOo, ue Jugendamt mma CBOM COOCTBEHHM KpPUTEpUHU 3a ONpEACsHE Ha
UHTEpeca Ha JIETETO, KOUTO CE OCHOBaBaT TJIABHO HA OOIIECTBEHH, a HE HA CEMEWHU
KPUTEPUHU, KaTO TE€3W KPUTEPHH Ca OPUEHTHPAHU KbM (YHKIIMOHHPAHETO Ha MECTHATa
aJIMAHUCTpAIIHsI, a HE KbM JIETETO KaTo JTuYHOCT. Ciry>k0ara OTroBapsi U 3a U3IIbJIHEHHETO
Ha pcUiCHUATA I1O ceMeliHu AcIa U MOXKC 1a T'M TBJIKYBa IMO-TACHO HJIM IMO-IIUPOKO B
3aBHCUMOCT OT COOCTBEHATa CH IMpEIEeHKA. s MOTBBPAU U €IHA OT 3a0CJIeKKUTE HA I-)Ka
Kosiom0o0, cropea kosito mageHute ot Jugendamt craHoBWIla Ha MpPaKTHKA Ca MOYTH
3aIBJDKUTENIHYU U Y€ camo Jugendamt Moske 1a 00xasBa ChcOHUTE PEIICHHUS.

Karo mocnensamuy AelCTBHS BBB Bpb3Ka C pa3MsHaTa Ha MHEHHs C TpUMara rOCTH,
neruuuute cpenty Jugendamt u repmanckara cuctema B o0acTTa Ha ceMeicTBOTO Osxa
00CBHJIeHH Ha 3acelaHNeTo Ha KoMucHaTa o netuiu Ha 10 HoemBpu 2016 1., 4eTBBPTBHK,
Ha KoeTo npezacraButes Ha Jugendamt B bepiinH ce n3kasza npen 4ieHOBETe Ha KOMHUCHUATA
(BX. pe3toMe Ha u3Ka3zBaHeTo My B npuiiokenue 4 I'). Ilo To3u noBox npeacenaTenar Ha
pabotHaTa rpyna Eneonopa EBu noaursa penuna BbIpOCH Bb3 OCHOBA Ha IPOBEJCHUTE
00CHKIaHUs TI0 BpeMe Ha padoTHATa Cpella U Ha W3Ka3BaHUATA HA TpUMara rocTu. Thi
KaTO BCUYKH T€3U BBIPOCH HE MOIy4nXa MOIXOISII OTTOBOP, KOMUCHSATA B3€ pelIeHHE Ja
U3IPaTH THCMO, CHIBPKAINIO H3JIO0KEHHE Ha TE3W BBIPOCH, JO TEPMAHCKHUTE OPTaHH
(MuHHCTEPCTBOTO Ha MPABOCHANETO U MUHUCTEPCTBOTO MO BBIIPOCUTE HA CEMEHCTBOTO).
[Tucmoto Oemie M3MpaTeHO OT MMETO Ha LisylaTa KoMucus M noamnucaHo ot Cecuius
Bukcrppom B Hauanoto Ha ¢eBpyapu 2017 r. OtroBopsT oT MHMHHMCTEPCTBOTO IO
BBIIPOCUTE HA CEMEUCTBOTO, MoTydeH npe3 mapt 2017 r., e mpuiioxeH (Mpuioxxenus 4).

3a moBeue l'IOI[pO6HOCTI/I BXK. CBOTBCTHHUTC M3KA3BAHHWA Ha CKCIICPTUTC H IIMCMOTO,
H3IPaTCHO 0 I'CPMAHCKUTEC BJIACTHU B_IIPUJIOKCHUE 4.

5. OcuHOBsIBaHUS 0€3 cbhIjacue B O0eIMHEHOTO KPAJICTBO (3acenanue Ha 17
HoemBpHu 2016 r., 4eTBbPTHK)

TocTu:

Huep lacanvo v Epux Koromep, ChOTBETHO CHPEXHUCHOP U CHIPOAYIICHT Ha TEIEBU3NOHEH
peropTax 3a MOJOKEHHETO B AHIUIMS BbB BPB3Ka ¢ OTHEMAHETO Ha Jiela 0e3 ChrilacCeTo Ha
OUOJIOTMYHUTE UM POIUTEIIH.

2. Andpea Cuzaposa, nupektop Ha lleHTbpa 3a MEXIyHAPOJHA MPaBHA 3aKpHJia Ha JETETO
(CIPS) B CrioBaxwusi.

Komucusita no nerunuu e noiayyuia oomo okoio 20 meTuuuu, CBbp3aHu ChC Cydau B
AHrIMg 1 Yenc Ha NoCcTaBsHE Ha Jiela 10 MHCTUTYLIMOHAIIHYU TPHKU U TTOCIIEBAIIOTO UM
JlaBaHe 3a OCHMHOBsBaHE 0€3 CBIVIACHETO Ha TEXHUTE OMOJOTMYHH POJUTENH, T. Hap.
OCHHOBSIBaHE 0€3 chIilacue, WK MPUHYAUTEITHO OCHHOBsIBaHe. Ha mbpBO MSCTO, HIKOHU OT
BHOCHUTEJINTE Ha METHIIMU OsXa MOKAHEHH J]a IPECTaBAT CBOUTE NETULIMH ITPE]] WIEHOBETE
Ha KOMHUCHUsATA 110 netuuu rnpe3 gpespyapu 2014 r. Ilomyuenu 6sxa OTTOBOPH OT CiIyKOUTE
Ha EBpomneiickara komucus 1 OT OpUTaHCKUTE OpTraHu. 3a Jia ce MoJIydaT MoBeue CBEeICHUS
3a CUTyalusATa, TeMaTU4YHHMAT OTAEN BB3JIOKH M3TOTBIHETO HaA JIOKJIAJ] Ha TeMa
,»OCHHOBsIBaHe 0e3 chIylacue’, KOITo Oelle MpeicTaBeH Mpe] KOMUCUATA OT aBTopa A-p
Knebp ®entpH-I'muH oT YHUBepcuTeTa Ha KeitmOpumk nipes ronu 2015 r. Ha TpeTtus eran
KOMUCHSITA B3€ PELICHHE J1a OpraHU3UPa KOHCTaTUBHO NocelieHne B JIOHA0H ITpe3 HOeMBpHU
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2015 . Bp3 ocHoBa Ha Hero mpe3 anpui 2016 r. KOMUCHATA TMpUE JOKIAd, B KOWTO ce
ChABPKAT IPETOPBHKHU.

1. UnenoBere Ha pabGoTHara rpyma ce cpeniHaxa c¢ r-H Iluep Ilacanpo, (peHcku
KYPHAIUCT, CHAUPEKTOP HA TEIEBU3UOHEH PEIOPTAXK (M3ThUCH 10 (PPEHCKU TEICBU3UOHEH
KaHal), HapedeH ,,Enfants volés en Angleterre”, mpuapyxaBaH OT CBOSI MPOIYIICHT, T'-H
Epux Konomep.

Te CBUACTCIICTBAxa 3a HAKOJIKO CiIydasi, B KOUTO pOAUTEIIN U CaMOTHHU Maiiku OsraTr or
O6CI[I/IHGHOTO KpaJICTBO, 3a 11 n30erHaT OTHEMaHE Ha Jcuara UM 1 TAXHOTO ITOCTaBAHEC 110/
HHCTUTYOHHMOHAJIHN TPHXH HIIM JaBaHE 3a OCHHOBSABAHC. H3mokeHOTO OT TAX Oellle
CBBHP3aHO CHC CIIYHaUuTC, MPCACTABCHU B HAKOH OT MOJYUCHUTC IICTUIIUU.

Cpen xapakTepHHUTE €JIE€MEHTH Ha BBIPOCHUTE CIy4dal HSAKOJIKO 3acily)KaBaT aa OblaT
CIIOMEHATH TYK:

- 0sxa B3eTH MPEJOXPAHUTEIIHU MEPKH 3a aJanTHpaHe Ha 3aKOHOJIATEJIICTBOTO, 3a Ja ce
J1a/e Bb3MOXHOCT HA COLIMAJIHUTE CIYXOM J1a AazaT OTrOBOP JIOPU B CIy4auTe C MHOIO
HUCBHK PUCK: Ha paboTHATa rpymna Oellle MOsICHEHO, Ye Ta3u MPOMsHA B 3aKOHOJATEIICTBOTO
e Owia B OTTOBOp Ha IIMPOKO OTPa3eH B MEIUHUTE YyXKacsBall CIy4aid Ha BapBapCcKO
TpeTupaHe Ha Maiko nete (,,Baby P%). Taka monacrosimeM colpalHuTe CIyxOu ca
WHCTPYKTHUPAHU Ja HE IoeMaT HUKAaKbB PHUCK, KOETO O3Ha4yaBa, Y€ IOHSIKOra ce
npeanpueMar TMpPEeBaHTUBHU JeWcTBUA, Oe3 Ja ce OCHOBaBaT 3aJbJDKUTENIHO Ha
JI0KAa3aTeJICTBa, 4 CaMO Bb3 OCHOBA Ha CTATUCTUYECKH JaHHU (KOETO 0O3HavyaBa, 4e B KpaiiHa
cMeTKa OeJHHWTE JAOMAaKMHCTBAa CE€ CUMTAT 3a ,,[I0-PUCKOBU™, W MOMajaT B oOXBara Ha
JEUCTBUSITA HA COLMAIHUATE Cayk0um). Karo 15110, B CpaBHEHHE C JAPYTH IBPKaBU ChC
cxoneH Opoil HaceneHue, B OOEIUHEHOTO KPAJICTBO MMOJA MHCTUTYLIMOHAIHU TPUXKU CE
HaMUpaT JBa IIbTH MOBEYE JEIa, OTKOJIKOTO BHB DpaHIusl.

- TemnbsT Ha M3NBIHEHHWE Ha IUIOCTHATa Mpoleaypa cbio orminyaBa OOeAMHEHOTO
KpaJICTBO OT Apyrure abpxkasu oT EC.

2. UieHoBeTe MMaxa BB3MOXKHOCT M J1a OOMEHSAT MHEHHs ¢ r-ka Anapea Cuzapona,
TUpEKTOp Ha cioBamkus LleHTsp 3a MexayHapoaHa npaBHa 3akpuiia Ha aeteto (CIPS),
KOWTO € UEHTPAIHUAT OpraH 1o npuyiaranero Ha bprokcen Ila u Ha Xarckure KOHBEHIIMHU B
CrnoBakusi. Ts cioMeHa ChbTPYIHHYECTBOTO, yCTaHOBEHO Mex 1y CrioBakust 1 O6eTMHEHOTO
KpPaJICTBO MO BBIPOCH HA POJAUTEICKaTa OTTOBOPHOCT BBHB BPB3Ka ChC CHOMPAHETO U
obmeHa Ha WH(pOpMAaNUSg OT 3HAYEHHWE OTHOCHO MAJIOJIETHU M HEMBJIHOJECTHH JIUIA U
M3BEXKIAHETO Ha Jela OT TPUKUTE HAa TEXHUTE POJAUTEIH.

Enna ot nHali-BaxxHutTe AerdHOCTH Ha LleHThpa € na BOAM MPEroBOpU M Ja MOANMCBA
JIBYCTPaHHHU CIIOPAa3yMEHUs MEXJy MecTHUTe BiacTh Ha OOEIMHEHOTO KpaJCTBO M
[lenTbpa B KauecTBOTO My Ha IleHTpajeH opraH Ha CroBamkara penyonuka. Tesu
CHIOpa3yMeHMsI ca Hapu4aHu ,,MeMopaHayM 3a pa30uparencTBO U TAXHATA Iie] € Ja ce
ocurypu Obp30TO U O€3MpensiTCTBEHO NPEJOCTaBsIHE Ha MH(OPMAaLKs MEXKY CIOBAIIKHUS
LEHTpaJIeH OpraH U MeCTHUTe opraHu Ha OOEeIMHEHOTO KPaJICTBO B CIIydau, B KOUTO ca
3aCETHATH MAJIOJIETHU M HEIIBJIHOJIETHH CIIOBAIIKM IpakJaHU. Te3um crnopa3ymeHus ce
ocHOBaBar Ha uieHoBe 55 u 56 ot Pernament (EO) Ne 2201/2003 na CwBera (,,bprokcen 11
a*). Kem MomenTa LIeHTHPBT € ycrsil 1a yCTaHOBU ChbTPYJHUYECTBO C JIBA MECTHU OpraHa
B O0€MHEHOTO KPAJICTBO U € MOJIYYUJI MHOTO MOJOXKHUTEIHH PE3YIITATH.

Bk. moBeye moypoOHOCTH OTHOCHO W3Ka3BaHETO Ha r-xxa Cu3apoBa B MpHJIoKeHHe 3.
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6. H3ue3naam 0edera B McnmaHus (3acenanne B 4eTBLPTHK, 8 nexemspn 2016 r.).

Tocr: Mapusa Lapcon, nupextop Ha FIBGAR, donmanms 3a nopaBara Ha 4YOBEKa U
MEXIYHAPOIHOTO IIPABOCHIME.

[TonydyeHHWTe METUIMHM Ca CBBP3aHM ChC CIy4ad, B KOMTO OcOera MpeamojaracMo ca
U3YE3HAIU IIPU PaXKIaHETO UM, BHHATA 3a KOETO Ce MPHITMCBA Ha IMEePCOHAa Ha Pa3IHYHH
oomunnu B Mcmanumsa. Pomurenure He ca MOIIM na BUOAT OebOerara cu M ca Owmwid
uHGOPMHpaAHH 32 CMBPTTa HAa HOBOPOAEHOTO CJIe HAKOJIKO Yaca WM JHU. BHocHuTennTe
Ha METUIMHUTE TBBPAT, Y€ Ca HAIUIE CEPHO3HU HECHOTBETCTBHS MEXIY MEIUIIMHCKUTE
JOKJIAJX M PETUCTPUTE HA HACEJICHMETO B OOIIMHCKHATE CHBETH W HAa PETUCTPUTE B
rpoOuIIHNTE MapKoBe. Te OTHpaBAT UCKaHE 3a MM0-100p0 ChbTPYAHUYCCTBO HA UCIIAHCKHUTE
OpraHd 3a YCTAaHOBSBAaHETO Ha MCTHHATA M 10 BB3MOKHOCT 3a IIOBEYE IOJKPENa C e
chOUpaHe Ha POJAUTEIIUTE C U3UCIHATUTE UM JIeIia.

IIpe3 aBrycrt 2015 r. EK otroBopwu, ue ,,I1oq00HN aKTOBE U pEIICHUS, B36TH OT UCITAHCKUTE
OpraHu, ce OTHACAT J0 OOJIACTH Ha TPa)XIAHCKOTO IMPaBO, KOMTO HE C€ PEryjiIupar OT
pasnopenoure Ha mpaBoro Ha EC. [...] MmO OTHOIIEHHE Ha BBIPOCA, MOBJMIHAT OT
BHOCHTEIIUTE HA IETUIIHSTA, SIMHCTBEHO OTACIHUTE IbPKABU WICHKHA HOCIT OTTOBOPHOCT
Jla TapaHTHpaT CHa3BaHETO Ha CBOWMTE 33JbJDKCHUS, CBBP3aHU C OCHOBHHUTE IIPaBa,
MPOU3THYAINN OT MEXITYHAPOIHH IOTOBOPHU M TIXHOTO BHTPEIIHO 3aKOHOIATEJICTBO.

Te3u netunyu 6s1xa BKIIOUEHH B THEBHUS PEJl HA 3aC€AaHUETO HAa KOMUCHTA IO NETULIUU
npe3 centemBpu 2015 r. Hikon OT BHOCHTENINTE HA METUIMH O5SXa M3CIYIIAHU MO TO3U
HOBOJ.

Mapust ['apcon mpeacraBu ACHCTBHUATA, MPEANPUETH JO MOMEHTa OT (OHJANMATA BBHB
Bpb3Ka ¢ U34E€3BAHETO Ha HOBOPOIeHU OebeTa, KaKTo M KaKBO OCTaBa Jla ce HallpaBH, 3a J1a
ce TpemIoKaT Hai-moOpUTe BBH3MOXKHOCTU 3a JKEPTBUTE (POJIUTENM M JIEla) C OTrjefd
YCTaHOBSIBAHE HA UCTHHATA.

Crnopen Hes TOCOYSHUTE B METHITMUTE CITy4au MOXKE J1a ca CBbP3aHu ¢ Kpaxobara u Tpaduka
Ha xusau 0coera B Mcranus. TS mpunoMHU Ha MPUCHCTBALIUTE, Y€ MTPAKTHKATA JeIa aa
C€ OTHEMAaT OT TEXHUTE POJUTENH OIe MPU PAKIAHETO U JIa C€ MpeaaBaT B 0JI0OpPEHU OT
pexuma ceMmeiicTBa ce mosiBsiBa npe3 30-Te TOJMHM HAa MUHAIUs BEK, MO BPEMETO Ha
nuktatopa renepan ®pancucko Ppanko, u e O6mwia ogodpeHa ot pexxuma. Criopen Hes
MOTHBHTE 32 TOBA SBJICHUE IHPBOHAYAIHO Ca UACOJIOTHUYECKH, HO TOJIMHU MO-KBHCHO OebeTa
OuMBaT OTHEMaHW OT TEXHUTE OWOJOTUYECKH POJUTENH, CUYUTAHW 3a MOPATHO WIIH
WKOHOMMYECKH clabu, a To3u TpaduK ce MpeBpbhlla B AOXOJOHOCHA AeitHocT. Hskou
CBHBIIQJICHUS B OTIEITHUTE CIy4yau IOKa3BaT CHCTEMHHS XapaKTep Ha Ta3u MpaKTUKa.
Cnopen nannute >xxeprute ca 0610 300 000, kaTo B TOBa UKCIIO BIM3AT JelaTa U TEXHUTE
POAUTEIHN.

@doHpanusATa HACOUYBa BHUMAHHUETO CHU BBPXY pa3clieIBAHETO, OKa3BaHETO HA ChIICHCTBUE
Ha XEPTBHUTE M MHCTUTYIIMUTE M 00pPa30BaHETO HA HOBOTO MOKOJICHHE. Ts ce 3acThIiBa 3a
M3IMOJI3BAHETO Ha MPABOCHAMETO B YCIOBHUATA Ha Mpexon (CHpaBeqIMBOCT, UCTHHA W
obe3mereHue 3a xxepTBUTE). [-3ka 'apcoH moauepTa Mo-KOHKPETHO KOJIKO € BaXKHO J1a ce
pa3kpue UCTHMHATA U CHUTYyalMsITa Jla C€ Pa3siCHU Ha MIIAIUTE XOpa, KaTo ce MpuiaraT
MEXaHH3MHUTE Ha MPABOCHINETO B YCIOBHUATA HA IIPEXOJT U JIa CE pa3pemaT mpoodIeMUuTe Ha
MUHAQJIOTO, ¥ MO0 TO3W HAa4YMH Ja C€ OCUTYpH MO-100po Obaemie 3a IsUI0TO HCIIaHCKO
001recTBO. AKO MCTHHATA HE € YCTAaHOBEHA M aKO HsMa MPaBOCHAME U 00E3IIETCHHUE 3a
JKEPTBUTE, KaK OM MOTJIO J1a CE TapaHTHUpa, e TOBa HsAMA J1a Ce TIOBTOpU?
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Pabornara rpynma Ha OOH 1o crydanTe Ha IPUHYAUTETHO WU HEAOOPOBOIHO M34Ye3BaHE
HA XOpa M CHEIHATHUAT JOKJIaJ4MK OTHOCHO YTBBPXJABAaHETO HAa UCTHHATA,
CIPaBEIIMBOCTTA, OOE3IICTEHUSATA M TapaHIMUTE 3a HEW3BBLPIIBAHE HA MOBTOPHO
HapylieHue ca nouckanu ot Mcnanus na BeBene 0aza manau ¢ mHbopmanus 3a JJHK, ¢
MOMOIIITA Ha KOSATO J1a CE /1aJ1e Bb3MOXKHOCT 32 JIOKAJIU3UPaHE Ha 3aCeTHATUTE JIela U J1a Ce
yJIECHU BB3CTAHOBSIBaHETO Ha TsixHaTa camoimyHocT. [Ipe3 2013 r. KomurersT Ha OOH no
CIy4auTe Ha MPUHYAUTEIIHO N34e3BaHE HA XOpa KOHCTATUPA, Ye HAKA3YEeMHU JESHUS, KOUTO
OTTOBapAT Ha ONpPEAENICHNUETO 32 HACWJICTBEHO M34e3BaHe, U3Moa3BaHo B KonBeHmusTa, ce
kBamuuIpar B HCHNAHCKUS  HakaszareleH  KOAEKC  Karo  ,,HEIPaBOMEPHO
3abpKaHE/OTBIMYAHE C M34Ye3BaHE™; TOBA HE OTrOBaps Ha ONPEAETICHHUETO B YJeH 2 OT
MexxayHapoaHaTa KOHBEHIIMS 3a 3alMTaTa Ha BCUYKHU JIMIA OT HACUJICTBEHO M34YE€3BaHE.
KomuteTsT npenoppuBa Mcnanus na npueMe HeOOXOAUMHUTE 3aKOHOAATETHN MEPKHU, TaKa
4Ye HACWJICTBEHOTO H34Ye3BaHE Ja OBbJC OMPENEeICHO KaTo OTACTHO MpPECThIUICHHE B
CBHOTBETCTBUE C OmpeiesieHneTo B wieH 2 oT KonBeHIusATa 1 J1a ce HaKa3Ba ¢ MOAXOASIIN
CaHKIIMH, KOUTO OTYUTAT HErOBaTa U3KJIIOYUTEIIHA CEPUO3HOCT.

Jlocera MCaHCKOTO MPABUTEICTBO HE € M3NBJIHWIO Ta3u npenopbka. [Ipu Bce ToBa Ha
HAlIMOHAJIHO PABHULIE Ca MPEAIPUETH PEAULIA MEPKU:

[Mpe3 2011 r. ce cw3maBa Oa3a JaHHU, ChABPKAIIA OT €JHA CTpaHa HMCKAaHUATA 3a
aIMUHHCTpaTHBHA WH(OpPMaNMs, TONAJACHW OT JHIla, 3acerHaTH OT CIy4aWTe Ha
oTkpagHaTH O0eberta, u ot aApyra crpana — JIHK npodum.

[Tpe3 ssayapu 2013 r. MuHHCTEPCTBO HA IPABOCHMETO U3TOTBS HACOKHU 32 XapMOHU3UPAHE
Ha TEXHUYECKUTE KPUTEPUH 32 CIIEUATICTUTE, KOUTO C€ HAMECBAT B TaKMBa CIIy4au, I10-
CIEIHAITHO [0 OTHOILIICHNE Ha EKCXyMAIUATa Ha €BeHTYaJIHH TJIICHHH OCTaHKH Ha Oe0eTara,
OTHETHU OT CBOMTE MAaMKH.

ITpe3 2013 r. ce cb3aaBa MHPOpPMAIMOHHA CiIyk0a (BKJIIOYBAIA CIEAHUTE MUHUCTEPCTBA!
Ha NPaBOCHIUETO, HA BHTPEIIHUTE paboTH, Ha 3[paBEONa3BaHETO U HAa OOLIOTO JTaHBYHO
obnarane).

ITpe3 ronu 2015 r. MUHUCTBPBT Ha NpaBocbauero Padaen Karana npusnasa, ye ,,ToBa €
MCTHHCKA JINYHA U COI[MATHA IpaMa‘‘ ¥ U3THKBA OTHOBO aHT&KUMEHTA Ha MPABUTEICTBOTO
na cu cerpyannun ¢ HITO c nen na ce ynecHu JocThIbT 10 uHpopmanus. Toit cro01asa,
ye pasriexaanero Ha moutu 600 mocuera Ha ,,0TKpamHatu Oebera™ Bce olle HE €
NPUKII0YMII0. Beripeku ToBa npe3 1onu cbliata roguHa [lnenapuata acambies OTXBbpIs
IpEJUIOKEHUE 3a PE30JIOIMsS, B KOETO KbM IMPABUTEICTBOTO CE€ OTIpaBs HMCKAHETO Ja
npuemMe HaOOp OT MEpKH, BKIIOUYHUTENHO Ja ONpeAeiad aHKeTHa KOMHCHA C Leld
¢unanu3upane Ha Oazara naHHU ¢ uHpopmauus 3a JJHK u npusnaBane Ha mpaBoTO Ha
IpaBHa MOMOLI.

Bonpexkn uye mpe3 mapt 2014 r. nmapmamenTsT Ha Kactwnus-Jla Manya oTXBbpiis
npeUIo’keHNeTo Ha McnaHckara corpaniucTiyecka pabOTHUUECKa MapTHs 3a Ch3/1aBaHe Ha
aHKEeTHa KOMHCHS, KOSTO Jla pa3ciie[iBa Cly4yauTe Ha ,,0TKpajHaTu Oedera®, mpe3 ampuil
2016 r. Comision de Justicia del Congreso (komucusita mo mpaBochane Ha KoHrpeca)
onoOpsiBa mHuUIMaTHBata (proposicion no de ley) m mpu3oBaBa NpaBUTEICTBOTO [Ja
HachpuaBa BCUYKU HEOOXOJIMMH MEPKH 3a pa3clieZiBaHe Ha CIy4auTe Ha U3Ye3HAIH JIela B
nepuoaa mexy 40-te u 90-te rogunu Ha XX BEK; 1a YJIECHH Ch3/IaBaHETO Ha 0a3aTa JaHHU
¢ unpopmarus 3a JJHK, kosTo 12 mo3BonsBa Ha )KePTBUTE Jla CPaBHSBAT JaHHUTE, 3a Ja
HaMepAT CBOUTE OMOJIOIMYHU POJUTENW/Iena; Ja IMpenocTaBss (UHAHCOBA IMOMOII Ha
KEPTBUTE, KOUTO HE Morar Ja cH 1mo3pojisaT ussbpuBaHeTo Ha JIHK tecrt; na HacepuaBa
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BCUYKM MEpPKH 32 OKa3BaHE Ha IICHXOJIOTMYECKa MOJKperna Ha >KEPTBUTE BBB BCHUUKHU
,»ABTOHOMHHU 00JIaCTH® M J1a YCTAaHOBH HEOOXOJIMMUTE MEXaHW3MH, KOWTO Ja MO3BOJISIBAT
HA 3acerHaTUTe CceMeicTBa Oe3mIaTeH JJOCTBI JI0 TPaBOCHAME. 33 CHKAJICHUC
MIPaBUTEJICTBOTO BCE OIIE HE € OCHIIECTBUIIO HUIIIO KOHKPETHO.

MecTHuTE napaaMeHTH, HalpuMep B AHJAIYCHs, ca 3all0YHAIU OT CBOSI CTPAaHA HIKOJIKO
MHTEPECHU MHULMATUBH 3a IIOAIIOMAaraHe Ha >XepTBUTE Ja YCTAHOBAT UCTUHATA.

donpanusaTa U3UCKBA MTPaBHA U MCUXOJIOTHYECKA MOJIKPETa OT CTpaHa Ha IPaBUTEJICTBOTO,
KaKTO U cBOOOseH aocthl a0 cbOpanute JIHK mannm. Ts nmaBa xom Ha meTHmus 10
MPaBUTEJICTBOTO B TO3U CMHCHII, HO CHIOpe] r-xa ['apcoH € U3KIIIOUUTENTHO TPYJIHO J1a Ce
MOCTaBH HAYAJIOTO HA IUCKYCHUS OTHOCHO epaTa Ha dpaHKo.

Ts yrouHsiBa, 4e 0Opa3yBaHETO HA HAKA3aTEIHO MPOU3BOICTBO € HEBH3MOXKHO MMOPAIU
NprueMaHeTo B HayajaoTo Ha 1970-Te roMHu Ha MUHAJIUS BEK Ha 3aKOH 3a aMHUCTHSTA.

Mapus INapcon cuura, ue EC cnenBa na rapantupa JOCTbhIa Ha JKEPTBUTE O TEXHUTE
npasa. Ts npusoBasa [lapiamenTa aa uznese ¢ noauTHYECKa JeKIapalnys U Npenopbky 10
MCIIaHCKaTa JIbprKaBa Ja OKa3Ba MO-IIbJIHOLIEHHA MOJIKpeNa Ha CeMeNcTBaTa, KOUTO ThPCAT
CBOMTE M34e3HaIM OeOeTa, M Ha ToraBallHUTE OeOeTa, MOHACTOALIEM IIBJIHOJETHHU JIMLA,
KOUTO ThPCSAT CBOSITA CAMOJIMYHOCT. Te3u Jinia Ouxa uCKaiau IpaBUTEICTBOTO J1a YyCTAHOBU
HEOOXOJMMUTE IpPaBHU CPEJCTBA 3a M3TrPa)KAaHE Ha ChTPYAHUYECTBO C Yy4acTBAJIUTE
OOJIHMIY U KaTOJIMYECKaTa IIbPKBA U 3a IOBHIIABaHE HA 00pa30BaHOCTTAa OTHOCHO Ta3U epa
OT UCTOpHUATA HA CTpaHaTA.

Baxxno: koMucHsTa MO NMETUIMU € HACPOYMJIa KOHCTATUBHO Tocemienue B Mcmanus 1o
BBIIPOCA 3a O€3CIICHO N3UE3HAIIUTE JIella, KOSTO IPEJICTOM JIa ce IIpoBee npe3 Maid 2017 r.
(23 — 24 maif).

Bx. moseue HOI[pO6HOCTI/I OTHOCHO N3Ka3BaHCTO Ha I'->Ka MapI/IH FapCOH B IIPUJI0KEHHUE 5.

7. COoHAJHH VCJIYIH B _CKAHJAMHABCKHTE CTPaHH (3acenanmne, NpoBeAeHO B
4eTBbPTHK, 9 ¢peBpyapu 2017 r.)

Loct: Jlena Xen6mnom llIsopren, mBencku ncuxonor. B MuHanoro e pabotuia no nposepkara
Ha pa3ciie[BaHMsl, U3BBPIIBAHU OT COLMAIHHUTE PaOOTHUIM M OT noiuuusara B llIBenms u
CbCCAHUTC CKAaHAWHABCKU IbpPrKaBH. Tae Hy6J'II/IKYBaJ'Ia pe€avna CTyanu U KHUI'H.

IlenTa Ha merunmsTa, pasriefaHa Ha 3acelaHHe Ha KomwucusaTa mpe3 ampui 2016 1., e na
npuBiede BHUMaHueTo Ha [lapnameHTa KbM aAeiicTBamloTo 3akoHonaarenctBo B IlIBenws,
®unnanmus, Jaans u Hopeerns', mo-crienuanHo BbB BPB3Ka ChC CIydad HA HACHICTBEHO
MOCTaBsSHE Ha Jella U MJIagu Xopa IMOJ MHCTUTYLHOHANHU rprxu. Criopel BHOCUTEINUTE HA
METULIUATA CHAWINIIATA HE TAPAHTUPAT, Y€ pa3ClIeIBAHUATA 10 Pa3TICKIAHUTE OT TAX JIeTia Ce
MPOBEXAAT BHUMATEIHO M B JIOCTaTh4YHA CTeNeH. Te3u mpoOaeMHu 4ecTo BOAST 10 n3bop Ha

HCMOAXOAATIH TPUEMHU POAUTCIIN.

! Cnenpa na ce ot6enexu, e Permament (EO) Ne 2201/2003 ce npuiiara camo 110 OTHOLIEHHE Ha [BE
CKaHJIWHABCKU AbpkKaBH, a uMeHHo lIBenns n @unnanaus. Hopserus, kosito He € wienka Ha EC, pa3bupa ce,
He To mpuiiara, a Jlanus — B choTBETCTBHUE ¢ wieHoBe | u 2 oT [IpoTokona OTHOCHO mo3uIusTa Ha Jlanws,
npwioxkeH kbM JloroBopa 3a EBponelickus ¢bi03 1 KbM JloroBopa 3a QyHKIIMOHUpaHETO Ha EBponeiickus chio3
— He yyacTBa B PeriaMeHTa 1 He € 00BBp3aHa OT HET0, HUTO TOW € MPHUIIOKUM 32 Hesl.
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B neTunusaTa €€ H3WCKBA IIPCKpaTABAHC Ha 3adbJDKUTCIIHOTO IMOINCYUTEIICTBO. C Hes
HACTOATCIIHO CC MPHU30BaBa KOMHCHATA 1O NICTUIHUU Aa MMPOABIJIKU a MIPOYyUBa BBIIPOCA U J1a
MMpeaACTaBl CTAHOBUIIIC OTHOCHO H3IBJIHCHUCTO OT CTpaHa HAa CKAHAWHABCKHUTC CTpaHHW Ha
TCXHUTC MCKIYHAPOAHHU 3aAbJIZKCHU.

B cBos OTIrOBOp Komucusra usjiara, 4€ HE pasmnoJara € 06H_II/I IIpaBoOMOIMA Aa CE HAMECBa B
OTAC/IHU ClIy4au, 3aciaraiiu 3aKpujiata Ha ACTETO, KOUTO Ca U3LAJIO B HAUOHAJICH KOHTCKCT U
HjAMAT BPB3Ka C IIPpAaBOTO Ha EC. Tlo cpmuga maumna Komucusra He pasioJara ¢ O6H.[I/I
ImpaBoMoIMsa aa C€ HaMECBa B JIeNCTBUATA Ha ABPIKABUTC YJICHKU B 00JiacTTa Ha OCHOBHUTE
ImpaBa, KOraTo T€ HC C€ OTHACAT 0 IIPaBOTO Ha EBpOHeﬁCKHﬁ CbhIO3.

Jlena Xen6mom Illbopren cbhCpenOTOYM BHHUMAHHETO CH HPEO BCHYKO BBPXY
00CTOsATENICTBATA, KOUTO CIIOpE Hesl IIPeACTaBIsABaT OCHOBHUTE HEIOCTAThLIM HA CUCTEMATa 3a
3akpuia Ha jereto B llIBenus M KOMTO BOJAAT A0 HAapyLIEHUs HA IPABOTO HAa >KUBOT B
CEeMENCTBOTO, Ha MTPABOTO HA JETETO J1a 3alla3y CBOSITA CAMOJIMYHOCT, KAaKTO M Ha MPaBOTO Ha
CIPaBEAJIUB IPOLEC.

Crnopes Hest OCHOBHUSAT BBIIPOC, KOWTO TPsIOBa Ja Ob/ie 00CHACH, € TEKECTTA, KOSITO CE IIPH/1aBa
Ha CTAHOBUIIIETO HA COI[MATTHUTE CIIY>KOU B IsJIaTa MPoIeaypa.

[IpoyuBaHusaTa, M3BBPIIBAaHH OT couuanHu padoTHuMIM (r-ka Jlena Xenbmom Illpopren
CIIOMEHA, Y€ COLMAIHU pabOTHUIM ca IJIaBHO keHH (87%) ¢ aumuioma ciel TpU TOJUHU U
NIOJIOBMHA YHUBEPCUTETCKO 00pa3oBaHKE), M CBBP3aHUTE C TSIX MPEHOPBKU ca B OCHOBATa Ha
peleHnsATa Ha ChJa OTHOCHO OBJEINETO Ha Jelara M TEeXHUTe ceMmelcTBa. TpsOBa ma ce
orOenexu, 4e B llIBerus He ChIIECTBYBAT CIEUUATM3UPAHW CEMEHHHM CBHAWIMINA WU
ChbAWJINIIA 3a HCHABBPIIWIIU ITBJIHOJICTUC.

HpOY‘IBaHI/IHTa, HU3BbpPHIBAHH OT COOUAIIHHUTEC pa6OTHI/II_[I/I, CC€ CBCTOAT OT ABa CIICMCHTA. A. HpI/I
ImoJiydaBaHC Ha CBCACHHA 3a IOBOJ 3a 3arpW’KCHOCT M0 OTHOIICHHME HAa AaJACHO ACTEC, CC
MMpOBEXKAAT T.HApP. MMPOYUYBAHUA HA ACTCTO. b. Koraro JaJICH CbA IIOHUCKaA IIPOBCKIAAHCTO HaA
pasciicABaHC OTHOCHO YIHIPAXXHABAHCTO HA POJUTCIICKHU IIpaBa, HACTAHSABAHC U/WIIH IIpaBoO Ha
JIMYHU OTHOUICHUS C ACTETO, CC IIPOBCIKAAT T.HAP. IPOYUYBAHUA HA ITOTICUYUTCIICTBOTO.

Tst cuuTa, 4e B CHOTBETCTBHE C pa3mopenOMTe Ha 3aKOHA, YPEXJalll COIUATHUTE YCIyTH
(Socialtjinstlagen, cbkpaTeHo SoL, 3akoH 3a COLMAIHUTE YCIYTH), KOMTO € B cuiia oT 1 sHyapu
1982 r., conuanHuTe paOOTHUIM, HApUYaHU COIMAIIHM CEKpeTapu, MMaT cBobOojaTa na
TBJIKYBaT TO3M 3aKOH. Ts cuuTa CBIIO Taka, 4e Te pasmojaraT M CbhC cBoOoaara ja
JOKYMEHTHPAT TOBA, KOETO CYETaT 32 YMECTHO, Thi KaTO HsAMa M3UCKBAHE 3a MPE/ICTaBsSHE HA
oUIMaNHN TOKYMEHTH, HE ChIECTBYBAT HUKAKBH HAI[MOHAJIHU HACOKH U CIIOpEe] Hesl HAMa
CTaHJAPTU3UPAHU METOIH 32 OIICHKA Ha HAYMHA, 10 KOHTO JIETETO MPEKHBSIBA TIOBEJCHUETO HA
CBOUTE POJIUTENH (WM MOBEJIEHUETO HAa XOpaTa, KOMTO M3IBJIHABAT POJIATA HA POJUTEIH Ha
JIETeTO), HUTO 3a OIleHKa Ha ONaroChCTOSHUETO HAa JETETO M HE CHIIECTBYBAT HUKAKBU
HaJIeXKITHU METO/TU 3a MOJIXOSIIH OLIEHKH Ha pucKa. BhIpeku ToBa B 10K/Iaa CU COLUATTHUTE
CeKpeTapy JaBaT OI[eHKa OTHOCHO OJaroroiiydyreTo Ha JeraTa, MOBeIeHHETO Ha POIUTEIUTE,
KaKTO U TOBAa, KOETO HapU4aT PUCKOBE 3a IETETO B ObJeIIE.

Hpyr mnpobiueMm, xoito Jlena Xen6snom Illsopren 3acerna, € QakThT, 4e BCE MO-YECTO
COLIMAJIHUTE CeKpeTapu Jelierupar 3ajadara 3a HaMUpaHe Ha IPUEMHHU CeMeicTBa Ha YaCTHU
npyxectBa. [Tpu Bce ToBa uieH 9 oT mBeAackuss KOHCTUTYIIMOHEH 3aKOH PEABUKIA CIIETHOTO:
,»BCHUUKH JIEHHOCTH, U3BBPIIBAHU OT CIIEHUAIUCTH OT ChOTBETHUTE OpPraHu, TpsOBa aAa ObaaT
Oe3MpuCTPacTHH U J1a CHOTIOAaBaT OOCKTUBHOCTTA M O€3MPHUCTPACTHOCTTA .

HpCHOp’bKI/ITC Ha CONUAJIHUTC CCKPCTapU CC MPEACTABAT HAa MCCTHUS MMOJIUTHYCCKU COLUATICH
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KOMUTET 1O 0JIArOCHCTOSTHUETO — COIMAIHUS ChBET. T0o3u KoMHUTET B3ema perieHus B 98% ot
ClIydauTe€ BbB3 OCHOBA Ha IMPEMOPBKUTE, KOWUTO IIOJydaBa OT COLHUAIHUTE CEKpEeTapHu.
Pemiennero Ha colManHus ChbBET OTHOCHO POJUTEICKUATE MTpaBa, HACTAHSIBAHETO U MPABOTO HA
JIMYHU OTHOLIEHUS C AETETO, KAKTO U OTHOCHO TaKa HAPEUCHUTE 3a/IbJDKUTEIIHU TPHIKU 3 JIela,
Ce M3MpaIlla Ha ChJ1a, KOWTO B TIOBEYETO CIIy4au ce choOpa3siBa ¢ HEro.

OcBeH ToBa chIritacHO 3akoH oT 1990 r., Hapeyen LUV, Ha comuanauTe pabOTHULIM € JajeHa
cBoOojaTa J1a OTHeMaT HAaCHJICTBEHO JcliaTta OT MaiikaTa/Oalata Wik OT ABaMara. B chIIoTo
BpeMe OT TSIX CE€ OYaKBa Jia OKa3BaT IMOJKpEeNa W Ja MPEIOCTaBAT ChBETH HAa 3aCETHATUTE
ceMeiicTBa.

[-xa llIbopren TBBpIY, Y€ B MpoleypaTa MO pa3cieABaHUATa U MPENOPHKUTE HE ydacTBat
€KCIePTH, OCBEH B PEIKHUTE CIyyaH, KOTaTO COLMAIHUTE CIIY>KOH € KOHCYATHPAT C JIEKap WK
MICUXOJIOT, KOWTO TPsiOBa J1a M3pa3u CTAHOBUIIIE.

ITo oTHOwIEHNE Ha 3aKoHa 3a couuanHure ycayru (Sol) r-xa Illbopren 3asBu, ue B wieH 5 Ha
TO3M 3aKOH C€ MPEABMIK/A, Ye 10 OTHOILICHUE HA JielaTa, KOUTO Ce CYMTAT 3a M3JI0KEHH Ha
PUCK, COLMATHUTE PAOOTHUIM ClIe[Ba Ja pas3liiefaT Ha IbPBO MSCTO JalM ChHLIECTBYBA
BB3MOKHOCTTA JECTETO J1a ObJIe MPUETO OT WIEH HAa CEMEHCTBOTO WIIM IPYrd OJM3KH POIHUHU.
LlenTa B Te3u cityyau € JETETO Ja He 3aryOu CBOMTE ceMeHU KopeHu. Berpeku ToBa r-a Jlena
Xen6nom lIsopren cunra, ue TO3M WICH HE ce Cra3Ba. Ts u3pa3u 3arpiKeHOCT OT Pe3yNITaTUTE
OT HSKOM MPOYYBAHMSA, B KOUTO C€ M3THKBAT MPOOJIEMHUTE, C KOUTO c€ CONBCKBAT Jelara,
HACTaHEHW B NPUEMHHU JOMOBE (TI0 OTHOIICHHWE HA PE3yJATAaTH B YUYMIIUILE, NCHUXHATPUYHU
npoOeMu, TPoOJIEeMH C MPUCTPACTABAHE KbM HAPKOTHIIH, PECTHITHOCT, OATraHe OT IOMOBETE,
caMOyOHUICTBO), B CPaBHEHHUE C JIelaTa, KOUTO Ca OCTAHAIH B CBOHTE ,,pHCKOBH"* IOMaKHHCTBA
wi ca 6mm ocuHoBeHu. Jlena Xen6nom Lsopren nuTupa ChIlo Taka MPOyYBaHUS, B KOUTO
Ce CIIOMEHaBa BHCOKHAT JIsUT Ha JKaIOUTE, OTHACAIIN Ce J0 3JI0yNoTpeOH, MoJaBaHu OT Jena,
HAaCTaHCHU B IPUECMHU ceMelcTBa.

B 3axutouenue r->a llIbopres npeioxu cbueTaBaHeTo Ha QyHKIMITA HA COLUMAIHUTE CIIyKOu
3a IPEJOCTaBsIHE Ha TOMOIL ¥ KOHCYJITALUU C Be4e ChLIECTBYBAILUTE, J0OpE pa3poOCTpaHEHU
U 100pe (GyHKIHMOHMpAIM LIEHTPOBE 3a IPYXKU 3a JIETETO U LIEHTPOBE 3a IPUXKHM 3a Maiikara,
KOUTO pa3mojaraT ¢ KOMIETEHTHH MU J00pe OOy4YeHH MEIMWLUHCKH CHEeLHATUCTH, U
00e/IMHSBaHETO UM B LIEHTPOBE 3a IPHKA 32 CEMEHCTBOTO. T CHIO TaKa MoAYEpTa 3HAUEHUETO
Ha [IPEJOCTaBsHETO Ha IOMOIL Ha HYK/JIa€IllU C€ OT 3aKpHUJIa Jiela B OOKPBKEHUETO Ha TAXHOTO
CEeMENCTBO, T.€. IPEIM BCUYKO TPsOBa /1a ce 0OKa3Ba MOJIKpena Ha LsJI0To ceMelcTBo. OTnensHe
Ha JETETO OT HEroBUTE POJUTENN U ONM3KM € TPaBMaTH3UPAIlO 3a JAETETO U CIe/Ba Jia ce
IIpeaIpremMa caMo KOraTo MMa CEpruo3Ha 3aIulaxa 3a )KMBOTa WK 3JpaBeTo Ha JETETO.

B>x. moBeue mopoOHOCTH OTHOCHO M3Ka3BaHETO Ha r-a Jlena Xenb6som llIsopren B
npusoxenue 6.

IIpuiaoxxkenus:

1. PestoMe Ha pa3uCKBaHUATA B IJICHApHA 3alla BCIEACTBHE Ha BBIIPOCUTE C MCKaHE 3a
yCTEH OTroBop (U3Ka3BaHus Ha EBpornelickara komucus u Ha CbBera)

2. Tlernnnu BBB Bpb3ka ¢ Jlanus: A. CIHChK HA IETUIIMHATE, CBBP3aHH ¢ TO3U BBIPOC; b.
u3KkazBaHe Ha r-xa [lma Jlenopan; B. PaboTeH HOKyMEHT OTHOCHO KOHCTAaTHUBHO
MOCEIICHUE
(http://www.europarl.europa.eu/committees/bg/peti/working-documents.html)

3. ITletunuu BBB BpB3ka ¢ Ob6emuHeHOTO KpancTBo: A. CHUCBHK Ha meTunuure; b.
[IpoyuBane Ha ocHOBsIBaHMATa O€3 chriacue B OOeTMHEHOTO KPAJICTBO
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file://tradstudiopproj/PPROJ_WF$/WF_BG/projects/FdR/1125/1125714/v1R1/bg-BG/(http:/www.europarl.europa.eu/committees/bg/peti/working-documents.html)

(http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL_STU%28
2015%29519236 EN.pdf) B. PaGoten 1o0KyMEeHT OTHOCHO KOHCTaTUBHO MOCELICHHE
(http://www.europarl.europa.eu/cmsdata/110842/1092729EN.pdf);
I'. M3ka3Bane Ha r-xa Anapea Cuszaposa, nupexrop Ha CIPS B CioBakus

4. Tlernumu cpemy ['epmanus (Jugendamt): A. A. Crnucek Ha neruruute; b. Paboten
JIOKYMEHT OTHOCHO KOHCTaTUBHOTO noceuieHue B bepiaun;
(http://www.europarl.europa.eu/meetdocs/2009 2014/documents/peti/dt/906/906407/9
06407en.pdf);
B. M3ka3Banus Ha: r-xa Mapunena Konom00, nTanrancku >KypHaJIUCT U MUcaTeN, T-H
@®panuecko Tpanena, UTaTHaHCKH aJBOKAT, I-xa Mropuen bonen, ¢ppeHcku agBokar;
I'. Pe3zrome Ha M3Ka3BaHETO Ha MpeacTaBuTeNs Ha Jugendamt 1o BpeMe Ha 3ace/laHueTo
Ha komucusTa no neruund; 1. IlucMo 10 repManckuTe opraHu

5. A. A. Cnucek Ha nerunmute; b. M3ka3Bane Ha Mapus 'apcon, nupextop Ha FIBGAR,;

6. A. Cnucok Ha nerunuute; b. M3ka3zpane Ha r-xa Jlena Xen6nom [lIsopren, ncuxoor
ot lIBenus.
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I1. IlpenopbKH.

Komucusita mo meTumu:

1. ormpaBsi MCKaHE 3a IIBJIHO M3SCHSIBAHE HAa MPABHOTO OCHOBAaHHE IO OTHOILICHUE HA
HOHSTHUSTA ,,0/1arOChCTOSHUE HA Jenara M ,,BUCIIM HMHTEPECH Ha JETeTO" BBB BCHUYKU
HALMOHAIHU CHUCTEMH, OCOOCHO B CIIyyamTe, KOraTO BCE OILIe MMa HESCHOTa WIH CHOPHH
THJIKYBaHUs, C 1] JIa Ce TapaHTUpa aJCKBAaTHA 3alllUTa Ha BCHYKU CBBP3aHH C TOBA OCHOBHU
IpaBa, KOMTO ca 3alIMTeH! Ha paBHHIIeTo HAa EC, Hapex ¢ apyroro, oT XapraTa Ha OCHOBHUTE
npasa Ha EBpornelickus chro3; 0TOENSA3Ba CHIIO TaKa PA3IMYHATA B THIKYBAHETO HA TOHATHETO
,,OOM4aifHO MecTonpedruBaBaHe";

2. mpunomHs pesoionuara Ha EBponerickus mapmameHT oT 28 ampwmin 2016 T. OTHOCHO
3alMTa Ha Haii- 1o0pus uHTepec Ha Aeteto B EC Bb3 OCHOBA Ha METUIIMUTE, aAPECUPAHU J10
EBporneiickus mapiaMeHT, UM H3TbKBAa OTHOBO pa3IMYHUTE NPU3UBH, OTIPABEHU KbM
Komucusita v 1bpxaBUTE 4ICHKH;

3. Tpu30oBaBa IbPKABUTE WICHKU Ja YKPENSAT BCUUKH 3alIUTHU MEPKH, HACOYEHH KbM
IPEIOTBPATABAHE 110 IMOAXO0/A1 HAYMH Ha €BEHTYaJIHU HapyILIEHUs Ha IIpaBaTa Ha TPaklaHUuTe
Ha abpkaBu oT EC u Ha appxaBu u3BbH EC BbB BCHUKH CEMEWHU CIIOPOBE C TPAHCTPAHUYHH
MIOCJIETUIIH, Hali-B€Ye 1[0 CE OTHACS 0 BPEMEHHU MEPKHU U HEOOPaTHMU PELICHHS C y4aCTUETO
Ha Jiela, M3ITbJTHEHUETO Ha ChICOHU PEeHICHUS U MEXaHU3MH 32 OIIEHKA Ha €PEeKTHBHOCTTA Ha
CHJIUUTE;

4. mnabnsra HAa HEOOXOAMMOCTTa OT IOAXOMSAIIO, IOCBETCHO Ha CHEIU(PUKHATE Ha
TPaHCHAIIMOHAIIHY CITy4ar 00y4YeHUE Ha BCUYKHU CIIY>)KOM Ha HAIMOHAIHO M MECTHO PAaBHHUIIIC,
KOUTO y4acTBaT B MPOICIYPUTE 3a ypexKIaHE HA TPYIKUTE 32 JIelaTa U POJAUTEIICKUTE MPaBa;
BAPBA, Y€ M0J00H0 00yueHue Ou nogo0puIo KOMyHUKALIUATA U B KpaiiHa cMeTKa OU yJIECHHIIO
HEOOXOJUMMOTO CHTPYJIHUYCCTBO MEKIY PA3THYHUTE CTPAHHU;

5. mpu3oBaBa JbP)KABUTE WIEHKH J1a M30ArBaT IUCKPHMMUHALMOHHHM KX HEOJAronpUsATHU
ChICOHN W aJMHUHHUCTPATUBHH TPOM3BOJCTBA CPEIly UYYKICCTPAHHU POIUTEIH M Ja UM
IpEJOCTaBAT HEOoOXOAMMaTa €3MKOBa ITOMOIIl M MPEBO; OTOENA3Ba, Y€ AUIIIOMATHYCCKUTE
I/I/I/IJ'II/I KOHCYJICKUTC NPCACTABUTCIICTBA CHIIO TaKa 6I/IX21 MOTIJIA Ja MPEAOCTABAT TaKaBa IIOMOILL;
Mo{YepTaBa HEOOXOUMOCTTA OT MMO-HATATHIIHO HAJCKIHO KOHCYICKO ChTPYJIHUYECTBO TIPU
TPAHCTPpaHUYHU CJIydal B CBOTBCTCTBUEC C Buenckara KOHBCHIIMA WU 3a CBH34aBAHCTO Ha
HEOOXOIMMUTE CTPYKTYPH, KOUTO JIa Ca B ChCTOSIHUE J1a TIPEJOCTABST Ha 3aCETHATH TPaKIaHU
1 XHUTCIIN Ha EC N Ha KOHCYJICTBOTO Ha TAXHATa AbpiKaBa YJICHKA Ha MPOU3XOO ILsdjIaTa
HEoOXo/MMa CBOCBpEMEHHAa HMH(OpMAIUs, KaKTO M KOHCYJTAIIMUA M TOJKPENa 3a BCUYKH
CTpaHH, ydaCcTBalllkd B MPOU3BOACTBATA, @ MMCHHO 4YPEC3 NPUJIaraH€To Ha MPOAKTHBCH IMOAXO
KakTo KbM Tpakaanu Ha EC otT apyra qppikaBa dieHKa, MpeOuBaBally Ha TAXHATA TEPUTOPHS,
TaKa 1 110 OTHOIIICHHUC HA CO6CTB€HI/IT6 rpaxJiaHu, Hpe6I/IBaBaHH/I B JIpyra AbprKaBa 4ICHKA Ha
EC;

6. mpernopbUBa IHPKABUTE WICHKH Ja OCUTYPSBAT HA POAUTEIUTE OT CAMOTO HAYaJl0 M BHB
BCEKM €Tall Ha IPOM3BOJCTBATA, CBHP3aHM C Jela, IbJIHA U sfCHAa MHQPOPMAaLUs OTHOCHO
IIPOU3BOJCTBATa U OTHOCHO BB3MOXKHUTE IIOCJIENCTBUS; NPU30BaBA AbPKABUTE UJICHKH A
UHGOPMHpAT POJUTEINTE 32 IpaBUIaTa OTHOCHO MpaBHa MOJKPENa 1 MOMOLI, HalpuMep KaTo
VM MPEOCTABSAT CIIMCHK HA IBYE3UYHH CIIENUATN3NPAHU aIBOKATH U KaTO UM IpeuIaraT yCTeH
IpeBoJ, 3a Ja ce M30erHar ciydad, B KOMTO POJUTENUTE JaBaT CBOETO chrjacue, 6e3 na
pa3dupaTr HAMIBIHO MOCIETUIUTE OT aHTAKUMEHTHUTE, KOUTO €a MOENH; IpenopbhyBa ChILIO Ja
ce MpeNoCTaBU aJeKBaTHA IIOAKpENa Ha pPOAUTEIUTE, KOUTO HMAaT 3aTpyAHEHUSA C
rPAMOTHOCTTA;
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7. W3THKBA, Y€ € BAXKHO Ja MMa IOIXOMSIIN IOJIMTHKH, KOUTO Ja ObJAaT HACOUEHH KbM
MpEeOTBpaTsABaHE Ha TMPOU3BOJACTBATA OTHOCHO TPHIKH IIOCPEACTBOM TMPOIEAYPH 32
HAOJIOZICHUE U PAHHO NPEAYNPEKICHUE U Ype3 MPelIOoCTaBIHE Ha MOAXOJSINa MOJKpera Ha
ceMeiicTBara;

8 mHacrostenHo npuszoBaBa Komucusta na HabmonaBa e()EeKTHBHO HW3IIBIHEHUETO HA
pasnopendure Ha Permament (EC) Ne 1393/2007 oTHOCHO BpbhYBaHE B AbPIKABUTE YWICHKH Ha
ChICOHU W M3BBHHCHIACOHU TOKYMEHTH MO TPAXKIAHCKH WIH THPTOBCKU Jiena (,,BphbYBaHE HA
JOKYMEHTH ) € TIeJ1 JIa C€ MOAXO/I MPABHIHO KbM BCUYKU HAPYIICHUS, BKIFOUUTEITHO TAaKUBA,
CBBP3aHU C Pa3XOJAUTE 3a YCIYTUTE U MPEBOJa Ha JOKYMEHTH;

9. Halnsra Ha 3HQUEHUETO Ha TACHOTO ChTPYAHUYECTBO U e(pUKACHATA KOMYHUKALIUS MEXTY
pa3IMYHUTE HALMOHAJIHU U MECTHHU OpraHH, y4yacTBalllU B IPOLEAYPH, CBbP3aHU C TPUXKHU 3a
Jerara — OT COLMAIIHUTE CIYXOHW J0 ChIACOHUTE U IEHTPAIHUTE OPraHu, U B TO3H CMHUCHI
U3ThKBA yCIIEIIHATa MPAKTUKA HA CJIOBAILKHS LIEHTpPAJIEH OpraH, KOMTO MpsAKO AoroBaps U
MOJIMKCBA JIBYCTPAaHHU CIIOpPa3yMEHHUs, HApUYaHH MEMOpaHAYMHU 3a pa3OuparTesicTBO, C
MecTHUTE opranu B OOeAMHEHOTO KPaJICTBO;

10 wuspassBa yOexkACHHUETO, 4e BbB BCUUKU IbPKAaBU YICHKU CTATUCTHUECKU IaHHU CIIe/IBa Aa
ce crOMpar u Ja ObJaT MyOJIMYHO JOCTHITHU Ha HAIIMOHATHO, PETHOHAIHO U MECTHO PaBHHIIIE,
KaTo OT OCHOBHO 3HA4€HHUE clie[iBa Ja ObAaT oOmusAT Opoll Ha CIyXKHUTenuTe, paboTemu B
CITY>KOUTE 3a COIMAIIHM YCJIYTH, OpOSIT Ha Jlelara, 3a KOUTO TOAUIIHO C€ B3eMa pElICHUE OT
CTpaHa Ha CbOTBETHUTE OPTaHU U PE3y/ITaTUTE OT CEMEHHUTE CIIOPOBE C yYACTHETO HA JIella Ha
JIBOMKH OT Pa3IuyHU HAIMOHAIHOCTH, KaKTO U JPYTH CIy4yau, CBbP3aHU C YIPAKHSIBAHE Ha
POIUTEIICKUTE TpaBa BBPXY JAETe, OCHHOBSBAaHE WM HACTaHSBaHE Ha Jella B MPUEMHU
cemeiictBa 0e3 POIUTEICKO ChITIACHE, KOraTO B TE3HW CIydaW YYacTBaT YYyKIACCTPaHHU
POIUTENH; Mpejyiara Te3u CTaTUCTUYECKH JaHHMW Ja ca HAJIMYHHM ChINO Taka pa3OUTH BH3
OCHOBA Ha Pa3JINIHU COLUATHO-UKOHOMHYECKHU U IeMOTPpa)CKU MPOMEHIINBH, KaTO CE 3aII0YHE
OT PaBHMIIIETO Ha JIOXOJIUTE HA CEMEHCTBATA;

11. nmpu3oBaBa IbpXKABUTE YICHKH Ja BHBEAAT CHCTEMH 3a HAONIOJCHHWE M OLEHKa (ChC
CHOTBETHUTE COL[MATHO-MKOHOMHMYECKH CTaTUCTUYECKU JaHHU M CTaTUCTHYECKa HHpOpMaLus
¢ pa30uBKa IO I'pa)/JIaHCTBO) B HAI[MOHAJIHA KOOpAMHAIIMOHHA pamKa 3a TpaHCTPaHUYHUTE
Jiena, CBbp3aHH C Jiena; npenopbuBa Komucusara nja koopiuHupa npeaaBaHeTo Ha HH(popMaIys
MEXly CbOTBETHUTE OpraHU Ha IbPKABUTE UICHKHU;

12. npunomHs NMpenopbKUTE, OTIPABEHH KbM T€PMAHCKUTE OPTraHH B IMPUETHUSI OT KOMHCHSITA
Ha 16 ronu 2012 r. paboTeH JOKYMEHT OTHOCHO KOHCTaTUBHOTO TIOoceiienne B bepinun;

13. moguepraBa 3HaYEHHETO Ha MPABOTO HA JIETETO J1a ObJe U3CIYIIAHO, KAKTO € 3aJI0KEHO B
wieH 24 ot Xaprara Ha OCHOBHMTE IIpaBa Ha EBpomneilckusi cbl03; NPUIIOMHS, Y€ B
CbOTBETCTBUE C wieH 23 or Permament ,,bprokcen [la* cpaunmmara morar na oTkaxar Ja
IIPU3HAAT WU U3NBJIHAT PELICHNE, TOCTAHOBEHO OT ChJ] HA ApYyra IbpKaBa YWICHKA BbB BPb3Ka
C poauTescKaTa OTTOBOPHOCT, aKO JIETETO HE € MOJyYHJIO Bh3MOKHOCT J1a ObJie U3CIYLIaHo;
[OJ4epTaBa, Y€ M3CIYIIBAHETO HAa JETETO IpPHU CEeMEWHU IpPOM3BOJACTBA cienBa Ja Obnae
3aIIMCaHO; MPENOPbUYBA U3CIYLIBAHETO /A CE€ U3BBPIIBA OTACIHO OT POAUTEIUTE, 3a Ja CE
n30erHe OKa3BaHeTO Ha BIMSHUE U Bb3HUKBAHETO HAa KOH(JIMKTHU Ha JIOSITHOCTTA 32 JIETETO;

14. mpunomHs TpenopbKUTE, OTIPABEHU KbM JATCKUTE OpraHU B MPUETUS OT KOMUCHATA HA
22 oxtomBpu 2013 r. paboTeH JOKYMEHT OTHOCHO KOHCTaTUBHOTO TIOCeIIeHne B Jlanus;

15. mpukaHBa qbpKABUTE YICHKH Ja ONMPEILISIT CIISIUATU3UPAHN CHCTaBU B CHAUIHUINATA IO
CEeMEWHM Jilela WJIM TPaHCTPAaHUYHUTE OpraHd 3a MeAualus, KOWUTO Jia pas3riIekaar
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TPaHCTPAaHUYHM CIy4au, CBbP3aHM C Jiela; MMoadYepTaBa, 4e MOJAXOAALUIOTO HAOII0JCHHE Ha
MOJIOKEHHUETO CJIe/l TOCTAHOBSIBAHETO Ha CBHAEOHO pELIEHHE € OT OCHOBHO 3HAaueHHE,
BKJIFOYMTEIIHO KOraTo C€ NOAIbPKA KOHTAKT C POAUTEIINTE;

16. mpu3oBaBa AATCKUTE OPTaHU Ja B3eMaT HAJIC)KHO TPEABHI IPETIOPHKUTE, OTIIPABEHH OT
Komutera Ha OOH 3a mpemaxBaHe Ha BCHUKH ()OPMHU HA JUCKPUMUHAIUS 110 OTHOIIICHHE HA
xxeuute (CEDAW) B mybOnukyBaHoTOo mipe3 mapT 2016 1. chobmenue Ne 46/2012, kakto U
MpenpaTKUTE KbM MPUIOKUMHUTE WICHOBE Ha VcTaHOysICKaTa KOHBEHIIHS;

17. npunomHs orpomMHHs Opoil Ha METULUMU OTHOCHO CHCTEMaTa Ha repMaHckaTa ciiyx0a
Jugendamt, momageHM OT YYKISCTPAaHHU POJUTENH, KOUTO C€ OIUIaKBaT, 4Ye OuBaT
CUCTEeMAaTUYHO JUCKPUMHUHHUPAHU MPU PEUICHHs, B3¢MaHU B PAMKUTE Ha CEMEITHUTE CIIOPOBE C
Y4acTHETO Ha Jela Ha JABOWKM OT pa3IMuHM HAlMOHATHOCTH; IMPU30BaBa CHOTBETHUTE
TrepMaHCKH OpPraHu Jia IpeyioxkKaT MbJIHO ChTPYAHNYECTBO Ha paBHHIETO HA EC 3a n3sicHsiBaHe
Ha IJIOCTHATA CUTYyallMs, KaTo C€ 3alo4yHe C MPEIOCTaBSHE HAa BCHYKHU TOJIE3HU JaHHU U
uHpopMalMsg IO Te3W BBIPOCH U Ja MpearpueMar pelIMTEeIHH CThIKKM B CBOSTa
aIMUHUCTpAIUs 32 KOPUTUPAHE Ha YCTAHOBEHUTE HEJOCTAThIIM B Ta3u 00JIacT;

18. MMPUIIOMHS IPCIIOPBKUTC, OTIIPABCHU B IIPUCTHUA OT KOMUCHATA pa60TeH AOKYMCHT
OTHOCHO KOHCTAaTHBHOTO IIOCCIICHUEC B HOHI{OH,

19. wuzpazsBa 1bJIOOKO ChKaJCHHE MO OBOJ] HAa OTPULIATEITHOTO Bh3/ICHCTBUE HA OIOJIKETHUTE
CBKpAIlleHUs! BBPXY HAIMOHATHUTE COLMAIHU YCIYT'H, NpPEAU3BUKAaHH OT MEpKUTE 3a
WKOHOMMYECKU OrpaHUYeHHUS, TpUeTH Ha paBHUIIETo Ha EC 1 1bpkaBUTE YIEHKH, KOETO BOJH,
HapeJ ¢ IpYyroro, /10 yBEIMYaBaHE Ha CPEIHOTO paOOTHO HATOBApBAaHE HA BCEKH COLIMAJIEH
pabOTHHK, 110 CE€ OTHACS 10 OpOs Ha IETCKUTE JOCUETa; OTOENA3BA, Ue LIETUST MPOILIEC 110 JIeNa,
CBBP3aHU C €1, Thil KaTo € C U3KIIIOYUTENTHA COIMATHA YyBCTBUTEIIHOCT, TPSIOBA Ja € JINIICH
OT 4aCTHU (PMHAHCOBU MHTEPECH OT KaKbBTO U JIa OMIJIO BT U CJIEJIOBATEITHO TIOCPETHUYECKUTE
areHIUM cjenBa Ja ObaaT MyOJMYHU; KAaTO C€ HMMaT TPEABH] CEPUO3HHUTE COIHAIIHO-
WKOHOMMYECKH TMOCIIECTUIN OT MOJA00HM perieHus (ChIIo U 3a O0IIECTBOTO KaTo IS0, KOraTo
JAHHUTE Ca arperupaHu), OT pEeIIaBallo 3HaueHHE € HAINYMETO U He3a0aBHOTO BHBEKIAHE OT
CTpaHa Ha KOMIIETEHTHUTE OPraHH Ha MPEBAHTUBEH IOJXO], BKJIIOUBAI PAHHO HAOIIO/ICHUE
ChC CHCTEMH 32 MPEAYNPEkKJACHUE U JOCTATHYHO MPEABAPUTEITHU MEPKH 10 OTHOIICHHE Ha
3arybaTta Ha pPOJUTENCKM TMpaBa; MPHU30BaBa CHOTBETHUTE HAI[MOHAIHHUTE OpraHu [a
NpEeNOCTaBsAT aJeKBaTHU MEXaHM3MU 32 COLMaJHAa IHOJKpena, OCOO0eHO 3a IOo-
HeoOJaro/eTeICTBAHUTE CEeMeWcTBa WJIM JIMIIaTa B PUCK OT M3KJIIOYBaHEe, C Lel
Npe0TBpaTsABaHe Ha KpaifHa (hopMa Ha COIMATHO-UKOHOMHYECKA TMCKPHUMUHAIIHS,

20. mpuBercTBa mpemiokeHoto oT Komwucusara mnpepaborBane Ha Permament (EO) Ne
2201/2003 na CwBeta ot 27 HoeMBpHu 2003 r. OTHOCHO KOMIIETEHTHOCTTA, MPU3HABAHETO U
U3IIBJIHEHUETO Ha ChAECOHM pelleHus o OpayHu jAena U JenaTa, CBbp3aHU C POJUTEICKaTa
OTrOBOPHOCT, M ce HaasiBa CHBETHT HAUICKHO Ja B3€ME II0J] BHHUMaHHE IPHHOCA Ha
ITapnamenrTa;

21. mpu3oBaBa IbPKABUTE WICHKHU J1a IOJOOPAT KaueCTBOTO HA conMaiHuTe yciuyru, a EC —
Jla ipyueMe 1eJIeHacOYeHU MEPKH 3a MOJIKpena, 3a 1a Ce TapaHTUpPa CIIOCOOHOCT 3a U3BBPIIBAHE
Ha TIOJIXO/IAIIA OIEHKA Ha MHIUBUIYAJTHH CITy4au, CBbP3aHH C 0J1arochCTOSHUETO Ha JIerara,
C KOETO Jla Ce TapaHTHUpa, ue B Ta3M 00JacT B HUKAKbB CIy4ail HE ce yIpa)KHABA MOJIUTHYECKU
¥ (DMHAHCOB HATHCK; MOJYepTaBa HEOOXOAMMOCTTA OT OTAaJICYaBaHE OT PEIICHUS, TIOBIHSHA
0T OIOJDKETHU OrpaHHYEHMs WIM MOTEHIMAIHA IpaBHA OTTOBOPHOCT, CBbpP3aHa C OIpeaesieH
n300p (a HE IPYT), KOETO MOKE J1a I0BE 1€ (BOTHO MITM HEBOJIHO) /10 B3€MaHETO Ha MPUCTPACTHO
pelleHne; HachpyaBa OpraHU3MPAHETO Ha OOIIECTBEHH KaMIIaHMM Bb3 OCHOBA Ha KOHKPETHH
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dakTu ¥ JaHHW, KOUTO MOTaT Jia MPOTUBOJCHCTBAT HA BH3MPUEMAHETO, Ch3aBaHO OT HIKOU
THPCEIIN CEH3aIlMU CPEICTBA 3a MacoBa MH(OPMAITKs Bb3 OCHOBA Ha OT/ICIHU CIy4au;

22. mpu30BaBa ABPKABUTEC WICHKH Ja OOMHCIAT BB3MOXKHOCTTa 33 NPEAOCTaBSIHE Ha
Oe3mIaTHa M JOCTBIIHA [IpaBHA IOMOLI MPH HAIMOHAIHW W/WIM TPaHCITPAaHUYHU JieNa 3a
OCHHOBSIBaHE, YIPAXHSABAHE HA POAMUTEIICKHU IIpaBa WM HACTOMHUYECTBO 3a cemeiicTBara 0e3
JIOXOJM WJIN C HUCKH 10XO/IU, KaKTO U 3a CeMecTBaTa, KOUTO )KUBEAT 1101 IIpara Ha 0eJHOCTTa
WIN ca U3JIOKEHU Ha PUCK OT OETHOCT;

23. cuMTa, Ye CTaHJAPTU3UPAHUTE IIPOLESYPH, BKIIFOUUTEITHO KOHKPETHHU IPOTOKOJIU C HACOKU
U TIOKa3aTeNy 3a CBEXKJAHE 10 MUHUMYM Ha PUCKa OT CYOEKTHBHOCT, KaKTO M MOIXOIBT 3a
epeKTUBHO OOyuyeHHEe M ydyeHe Mpe3 LeNus KMBOT 3a BCHUYKM HAIMOHAJIHMU COLMAIHU
pabOTHUIM ca OT I'bPBOCTEIICHHO 3HAYECHHUE 3a CIIy4auTe Ha TPAHCTPAHUYHU CEMENHH CIIOPOBE
C Y4aCTHETO Ha JIeTe;

24. mpusoBaBa Ja ObJAT YCTAaHOBEHM MHUHHMAIIHM CTaHJApTH BBHB BpPB3Ka C TMpaBHIATa
OTHOCHO M3CJIYIIBAHETO HA JAETETO B PA3JIMYHUTE IbPXKABU WICHKH;

25. mpernopbuBa a OBIAT ONPEACICHU MPAroBe 3a MPOJBDKUTEIHOCTTAa HA BCEKH €Tal B
TpaHCTPAHUYHUTE NMPOU3BOACTBA, CBbP3aHU C TPUXKHU 32 J€la, TaKa Y€ POJHUHUTE Ha JACTETO Ja
pasmoJjarar ¢ J0CTaThYHO BPEME JIa YCTAHOBAT KOHTAKT M J1a MOJaaT MoJi0a 3a OCHHOBSIBAaHE
Ha JIETETO WJIM POJUTEIIMTE J1a MOTaT Jia PEeANprUeMaT MEPKH BbB BPb3Ka C IPOOJIEMUTE CH U
Jla TPeJUIOkKAT YCTOMUMBH AITEPHATUBH, NPEIU aa ObJe B3€TO OKOHYATEIHOTO PEIICHUE 3a
OCHHOBSIBAaHE; CUMTA, Y€ MIPEIH J1a OBbJIE ONMPEIEICHO MOCTOSHHO PEIICHNEe KaTO OCHHOBSIBAHE,
TpsiOBa 1a ObJie M3BBPINCHA IMOAXO/ISIIA ITOBTOPHA OIIEHKA Ha IMOJIOKCHUETO Ha OMOJIOTHYHOTO
CEMEMCTRO;

26. W3THKBa OTHOBO 3HAYCHHETO Ha ,,JeceT mpHUHIINIIA HA CHCTEeMHUTE 3a MHTETPUPAaHA 3aKpriia
Ha jgereTo’, mybnukyBanu ot Komucusita mo nmoBoa Ha ocMusi EBporneiicku popym 3a mpaBata
Ha JIETE€TO, U CUMTA, Y€ TE3U IMPUHLUIM ClIe/[Ba Aa ObAAT 0011a OCHOBA 32 BCUYKU MIPOLEAYPH,
CBBP3aHM ChC 3aKpUjiaTa Ha JIETETO;

27. mom4epTaBa, e C IeJ 3a4hTaHe Ha KYJATYPHOTO MHOT00Opa3ue | 3aluTa Ha KYJITYpHOTO
HACJIEJICTBO TpsAOBa Ja ObJAT BbBEACHU MEXaHM3MH, Taka 4e Ja ObJe OCHUTYpPEH IMOAXOJISII]
KOHTaKT MEXIYy POJIUTENS U JETETO Ha TEXHUs OOI €3WK; MoJuepTaBa, Y€ KOTaTo PEIICHHE
KaTo pHEeMaHe UM OCUHOBSIBaHE ObJIe CYETEHO 32 HEU30€KHO, HACTAHSBAHETO HA 3ACETHATUTE
Jera cieBa Ja NpefocTaBs Hall-noOpuTe BB3MOXKHOCTU 3a TAX Ja MOAABPKAT CBOSTA
KyJITypHa cpefa U Ja u3y4yaBaT W M3MON3BAT MAWYMHUS CHU €3UK; CUMTA, Y€ KaTo BaKHA
IbpPBOHAYANIHA MSIpKAa OpPraHWTE Ha JbpiKaBaTa 4IEHKa, y4acTBAaIlM B TMPOM3BOJICTBA 3a
NpeAnprUeMaHe Ha MEPKHU 3a 3aKpWJia Ha JIeTe, C€ MPU30BaBar Ja IMojaraT BCUYKU Bb3MOKHU
yCUJIUS, 3a a MPEeIOTBPATAT pa3AesHETO Ha OpaTs U CECTpPH;

28. o0pblia BHUMaHue Ha oOuuTe koMeHTapu 13 u 14 na KonBennusTa 3a nmpaBata Ha J€TeTO,
CHOTBETHO OTHOCHO IIPAaBOTO Ha JIETETO Ha cBOOOJ1a OT BCUUKU (POPMU HA HACUIIME U OTHOCHO
IPaBOTO Ha JIETETO HErOBUTE BUCIIM MHTEPECH Jla ObJaT pa3riekKAaHn KaTo MMbPBOCTENIEHHO
choOpakeHue, U MOAKPEINS pa3nopeaduTe Ha Pe30roIusITa, mpueta o O01moTo chOpanue Ha
Opranuzanusara Ha Obeaunenute Hauu Ha 24 ¢epyapu 2010 r., A/RES/64/142, ,,Hacoku 3a
AITEpPHATHBHYU T'PYXKU 3a Jenara‘;

29. mpu30BaBa 3a MOBUIIABaHE Ha €)EKTUBHOCTTA HA ABYCTPAHHOTO CHTPYIAHHUYECTBO MEXKITY
IBPKaBUTE WICHKH M TEXHUTE CHACOHU CHCTEMH C IIeJ MOoa00psBaHe Ha pa3OMpPaHETO OT
CTpaHa Ha Tpa)<IaHUTE ¥ OPTAaHHUTE Ha PA3TMYHUTE HAIIMOHAIIHU 3aKOHOIATENICTBA; BHB BPBh3Ka
C TOBa CcUuTa, 4€ " HeﬁHOCTHTe 10 I/IH(l)OpMaIII/IH, KOMYHHUKAIIUA, HACOUBAHC U MPCAOCTABAHEC
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Ha KOHCYJTAINH CIIe[Ba Ja Ce MOJA00PSIT, 3a 1a C€ MOBUIIU OCBEIOMEHOCTTA U Ja C€ OCUTYPH
MaKCHMaJTHa MOJKperia 3a TPaKIaHUTE U OPTaHUuTE;

30. mpuBeTCTBa OPraHU3MPAHETO HA KOHCTATUBHO IMocemeHue Ha 22 u 23 maii B Mcmanus c
1eJ1 J1a ce IOTIPUHECE 3a pa3pellaBaHeTo Ha ciy4yal Ha OTBIMYaHe Ha 6e0eTa u Jiena, mpu3oBaBa
3a Ch3JIaBaHETO Ha JOCThIHU oOmecTBeHu JJHK GaHku, BKIFOYMTEIIHO 3a CBOOOJHO B3eMaHE
Ha IpoOU U U3BBPIUIBAHE HA HEOOXOAUMHUTE U3CIIC/IBAHUS Ha 3aCErHATUTE CEMENCTBa, KaKTO U
3a Ch3/IaBaHETO Ha JOCTHITHA B IsU1a EBpoma 6a3a 1aHHU ¢ HATMYHUTE PECYpCH, KaTo 4acT OT
pa3IYHU MEpPKH B cpepaTa Ha MOJIUIEHCKOTO U ChIEOHOTO CHbTPYTHUYECTBO 110 T€3H BHIIPOCU
Ha paBHuuIeTo Ha EC;

31. ormpaBs UCKaHE KbM aHTQKUPAHUTE MHCTUTYLIMH J]a Pa3riiefaT CepUO3HO Te3U MPEHOPHKU
Y HAYMHUTE 32 €PEKTUBHOTO UM TpUJIATaHE B JABPIKABUTE WICHKH, OCOOCHO KOraTto CTaBa
BBIIPOC 3a MOJOOpsiIBAaHE Ha TEXHUTE CHACOHM W aJMHUHUCTPATUBHU CHUCTEMH B TOBa
OTHOIICHHE; prU30BaBa KomMucusTa 1a BKIIIOYU T€3H ChOOPAKEHUS IO BE3MOXKHOCT B PAMKHUTE
Ha npepasriexaanero Ha Pernament ,,bprokcen I1a*;

32. mpenoppuBa HmeTHUIUUTE OTHOCHO Jugendamt, KOMTO ca OOSBEHHU 3a JOIYCTHMH, Ja Ce
n3npamar Ha DeaepasTHOTO MUHHCTEPCTBO HA CEMEHCTBOTO, BB3PACTHUTE XOpa, JKEHHUTE U
MUTaJIe’KTa 3a MHPOPMaIKs, B CbOTBETCTBHE ChC CIIOPA3yMEHUETO MeX Ty MUHUCTBpa LLIpronep
u wieHa Ha Komucusra Penunr;

33. wm3passBa 1eia00ko yoexaenue, ue EC TpsOBa na HaOIr01aBa ¥ MpOBEPsiBa MO-BHUMATEITHO
HPOLIEAYPUTE U KOHKPETHUTE MPAKTHKKA B 00JIACTTAa Ha CEMEHHOTO MPaBO C TPAHCTPAHUYHH
nocJje Ao, KOMTO CC mpujaarat OT KOMICTCHTHUTC OpraHd Ha ABPIKABUTC YJICHKHU U KOUTO
UMaT BB3CHCTBHE BbPXY PEIICHUSITa OTHOCHO POJUTEIICKATa OTTOBOPHOCT, IIPABOTO HA JIMYHU
OTHOUICHUS C JIETETO U 3abJDKCHUATA 32 U3IPBHKKA, 32 Ja Ce TapaHTHUPa, Y€ TE3U MPOLEAYPH
U MPAKTUKU HE ca TUCKPUMUHAIIMOHHH, KaTO 110 TO3W HAYHMH CE€ OCUTYpsIBA 3all[MTa Ha BCHUKU
CBBP3aHU OCHOBHH TIPaBa;

34, MMpU30BaBa AbPKABUTEC WICHKU Jad NPCAOCTABAT CIIMCHK HA CTPYKTYPHUTC 3a NMOAKPCIIA Ha
YYy>KACCTPAaHHU POAUTCIIN, KOUTO Ca 3aCTPAIICHHU OT OTHEMAHE HA POJUTCIICKUTC IIpaBa,

35. cuuTa, Y€ MCHMAHCKUTE OpPTraHU CJe/lBa B MBbJIHA CTEMEH Ja MpHiIaraT MpernopbKUTe Ha
pabotnara rpyna Ha OOH 1o cnydante Ha MPUHYAUTEIHO WM HEJOOPOBOJIIHO M34YE3BaHE Ha
X0pa, CBBp3aHM CBC CiIy4au Ha ,,0TKpagHaTH Oebera“, Karo OCHUTypsBaT MaKCHUMAJIHO
ChTPYIHAYECTBO U e()eKTHBHA TOMOII Ha TPAKIAHUTE, KOUTO Pa3KpUBAT CITydal Ha H3Ye3BaHE
Ha JIella, C 11eJ1 MOCTUTaHe Ha MMbJIHA MPO3PayHOCT;

36. mpu3oBaBa KoMucusita KbM TSCHO CHTPYAHHYECTBO C IBP)KABUTE WICHKH B YCHIIUSATA UM
3a OKa3BaHE Ha IMOJKpEIa Ha HENPUIPYKEHUTE HEHABBPIUMIIU ITBIHOJIETHE JIMIA C BCHUYKU
CpPEICTBA; Hapel C TOBa HACTOMYMBO IPUKAaHBAa HAIMOHATHUTE M MEXIYHApPOJHUTE
3auHTepecoBaHu cTpaHu U ocobeno HIIO, kouto mnomydaBar ¢unancupane or EC 3a
MpeIOCTaBsIHE Ha CIeIMaIM3UpaHH YCIyTy Ha TaKKUBa JIelia, a MpearpruemMar IeHCTBuUs, Koraro
TOBa € HE0OXO0JIMMO, MO/ PHKOBOACTBOTO HAa HAIlMOHAJIHUTE OPraHU Ha Jbp)KaBaTa, B KOSTO
pa3BHUBaT JEWHOCT, U B CHTPYAHHUYECTBO C TSX, C LEJ Jia MPEIOCTaBAT Ha HENPUAPYKEHUTE
HEHABBPIIWINA IBIHOJETHE JIUIA, B ChOTBETCTBHE C HEOOXOJUMMTE CTAaHAAPTH, BB3MOMKHO
Halli-1oOpu ycJoBHsI Ha NMpUEMaHe, cuuTa, ye OcBeH ToBa KomucusTa cieiBa /a NpUKaHU
IbPXKABUTE UWIEHKM Ja BKIIOYAT KaTo INPUOPUTETEH BBIPOC B CBOMTE MpOrpamMH 3a
IIpeMecTBaHe HEMPUIPYKEHUTE HEHABBPIIWIN IIBJIHOJIETHE JINLIA;

37. mpenopbuBa ChH3JABAHETO B JIbpXKABUTE WIECHKM Ha IIEHTPOBE 3a TMOANIOMAaraHe Ha
ceMeiicTBa, KOUTO Jla MPEJOCTaBAT MIMPOKO OOXBATHU KOHCYITALMU C MEXKIYHAPOJIHU U
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UHTEPAUCHUILITUHAPHHI €KUIIH OT aJBOKATH, COLIMATHU paOOTHUIIM, MEIUATOPH U TICUXOJIO3H 32
MoOwmitHHTE cemeiicTBa B EC, KOUTO ce HyXAasT OT MOMOII NMPU CHTPYIHUYECTBOTO CH ChC
couuanHuTe Cciayx0u; mnpuszoBaBa Komucusita na mpenocraBs ¢unancupane Ha HIIO,
npeJiarany NpakTHuecKka moaKpena Ha MOOMIIHU CeMENCTBa, KOUTO CE Bb3IOJI3BAT OT IIpaBaTa
CH, POU3THYALIHN OT TPakJ1aHCTBOTO Ha Cbhr03a;

38. mpenoppuBa Ja c€ 3ama3sAT BCUYKM HETULUH, YUUTO BBIPOCH CE€ HYXIAAT OT
JOITBJIHUTEIHO U3SICHSIBAHE U BbB Bpb3Ka C TOBa Iipu3oBaBa Komucusara u appkaBUTE YIEHKU
Jla yBeJIMYaT YCWJIMATA CH, 3a Ja € Bb3MOXKHO BCHYKHM CpellaHM npoOieMu aa Obaar
paspelIaBany Mo-e(peKTUBHO U CHOTBETHO OKOHYATEITHO;
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JleiiHOCTH Ha pa00oTHATa rpyna no BbIPOCHTE, CBbP3aHU C
0,1arochbCTOSTHHETO HA JenaTa
MHeHne Ha MAJIIIUHCTBOTO, NpeacTtaBeHo or EPP u ALDE

CeMelCcTBOTO € OCHOBOIOJArania MHCTUTYLIUS U IJIaBHATA CPela, B KOSTO C€ OCBLIECTBIBAT
pacTeKbT U OJIaroChbCTOSHUETO Ha Jelara. 3aliuTaTa Ha BUCIIUTE MHTEPECH Ha JielaTa U Ha
IPaBOTO UM Ha CEMEEH J>XHUBOT, OCOOCHO B KOHTEKCTa Ha cBoOOJaTa Ha JBUXKEHHE Ha
€BpOIIENCKUTE TpaXkiaHu, € npuoputet 3a rpynute Ha EPP u ALDE.

HpeI[BI/II[ Ha TOBa, 4€ CEMENHOTO IIpaBO € B U3KIKOUYUTCIIHATA KOMIICTCHTHOCT HAa AbPKAaBUTC
YICHKHU, COHMATHHUTC HMHCTUTYHHUH 3a 6HaFOC’BCTOHHI/IC, CbAWIMigara I10 CeMeMHH Jcjia U
APYruTe KOMIICTCHTHHU Hy6JII/I‘IHI/I opranu Tpﬂ6Ba Ja MOCTAaBAT BUCIIUTEC MHTCPCCHU HA ICTCTO B
LHEHTHPA Ha BCAKO B3€TO OT TAX PCIICHUC UIIN MAPKaA.

Eto 3amo, B chbOTBETCTBUE € pe3oitoLusaTa Ha EBponelickus nmapiaMeHT OTHOCHO 3allluTa Ha
Haii-no0pust uHTtepec Ha Aerero B EC Bb3 ocHOBa Ha meruuuute, uHctuTynuute Ha EC u
J'bp>KaBUTE YJICHKH CJIE/IBA J1a HAChpyaBaT TPAHCTPAHUYHOTO CHTPYAHUYECTBO IO BBIIPOCHUTE
Ha CEMEHNCTBOTO, Ja Mpeagarat 00y4eHus 3a CbJAUU U APYTU CIIELUATUCTH U Jia MIPEIOCTABSIT
uHpopMalKs 3a MpaBHATa MOMOII M 32 aJBOKATH, PabOTEeIlM C IOBeYe OT €IUH €3UK.
ITocomncTBaTa 1 KOHCYJICKUTE CITyKOH TpsiOBa 1a ObJaT yBeIOMABAHM 3a 3aII0YBAHETO HA BCSIKA
npolielypa Io MoJjlaraHe Ha IPYKU 32 JIeLa, B KOSATO y4acTBaT TEXHU IPaxIaHH.

B 3akntouenne, EPP u ALDE cuiHo mogkpernsT cra3BaHeTo OT CTpaHa Ha KOMHUCHSTA 10
NEeTUIMH Ha IPABOTO HA 3aCErHATUTE JIMIA CIy4auTe UM Aa ObJaTr pasrieaanu
Ge3NpUCTPACTHO, CIIPABEIINBO U B pasyMeH cpok’. 3passBame obaue chkaleHKe IOPau
TOBA, Y€ pabOTHATA Pyl OTJIOKHU PA3IICKIAHETO HA TE3U NMETUIIMU U HE U3TOTBU
3aKJIOYEHUS Bb3 OCHOBA HA U3CIIYIIBAaHUSI HA BCUUKH KOMIIETEHTHHU y4acTBallU
3aMHTEPECOBAHU JIMLIA, U C€ KOHIIEHTPUPA IVIABHO BbPXY POAUTEICKUTE IIpaBa, a HE TOJIKOBA
BBPXY BBIIpOCa 3a 0JIarOCHCTOSIHUETO Ha JeraTa.

1YneH 24 ot XapTaTa Ha ocHOBHUTe npaea Ha EC:
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Annex 1

Abstracts of the Debate following the oral questions on “protecting the best interest of
the child in Europe.

Jeanine Hennis-Plasschaert, President-in-Office of the Council. — Mr President, Madam
Commissioner, honourable Members, many thanks to Cecilia Wikstrom for the very kind
words. | would like to recall the importance the Presidency attaches to the work on civil law, in
particular on family matters and e-Justice solutions, and | take this opportunity to thank the
Chairs of the Committee on Legal Affairs and the Committee on Petitions, Svoboda Pavel, and
of course my former colleague Cecilia Wikstrom. | thank them for coming with these questions
and ideas to complement the EU message already in place to protect the best interests of the
child in cross-border situations.

On adoption: as you know the issue of adoption of children is a matter which is not regulated
at EU level but by national laws and by some international conventions, particularly the Hague
Convention of 1993, to which all EU Member States are parties. This Convention aims at
protecting adopted children in their countries, if possible by offering them a home in those
countries. It provides for cooperation between the authorities of the different States. The
Council _may adopt measures concerning family law with cross-border implications
following Article 81.3 of the Treaty, including in the field of adoption — but only on the
basis of a proposal from the Commission.

On welfare and child poverty: concerning the issue of the welfare of children, I would like to
say a few words on the fight against poverty, which is a complex reality affecting many children
unfortunately. The fight against poverty is one of the objectives of the Europe 2020 strategy
and it is also one of the Presidency’s priorities. Working closely with the Social Protection
Committee, the Presidency has therefore tabled Council Conclusions on an integrated approach
for combating poverty and social inclusion. In this document, which is to be adopted in June,
the Council encourages Member States to address child poverty and promote children’s
wellbeing through integrated strategies in accordance with the Commission recommendation
‘Investing in children’. The Council also invites Member States to intensify the exchange
of knowledge, experiences and best practices in this field. Let me mention in particular the
Roma children because, yes, we must also continue to address other longstanding challenges in
addition to the situation faced by Roma children, and | thank the European Parliament for
keeping this issue on the EU agenda, including on International Roma Day earlier this month,
on 8 April to be precise.

As regards mediation, the EU has put in place the 2008 Mediation Directive, which aims at
facilitating access to alternative dispute resolution. It promotes the amicable settlement of
disputes by encouraging the use of mediation and by ensuring a balanced relationship between
mediation and judicial proceedings. Moreover, the Brussels lla Regulation foresees mediation
as one of the functions of cooperation between central authorities in matters of parental
responsibility. There is common understanding in Council that the revision of Brussels lla is a
topic of great importance and, to be honest, it is about time.

On e-Justice, on improving access to information in the justice field: you know that the e-Justice
Portal was launched in 2010 in collaboration with the Commission and the Member States. The
Council’s Second Action Plan on e-Justice stresses that information relating to minors should
be included in the e-Justice Portal. A specific expert group is now examining the ways to
expand information on minors already available on the Portal, and your specific question
relating to adoption procedures could indeed be considered in this context.
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In closing, | wish to say that the Council awaits with great interest the Commission proposal
amending the Brussels lla Regulation, as this is the cornerstone of EU judicial cooperation in
matrimonial matters and matters of parental responsibility.

Véra Jourova, Member of the Commission. — Mr President, | would like to thank the
Committee on Legal Affairs (JURI) and the Committee on Petitions (PETI) for organising this
debate which I very much welcome. As has been said several times already, the Brussels Ila
Regulation is an extremely important piece of legislation for many families in Europe. It has
been applied for ten years and has proved to be very useful, but the time has come to review it.
The Commission intends to come forward with a proposal late June this year.

Our assessment is that the Brussels lla Regulation works overall well with regard to
matrimonial matters. We do not envisage, at this stage, the need to revise it in this respect. On
the other hand, there is clear evidence for the urgent need to revise the regulation as regards
parental responsibility aspects. Parliament, better than anyone, is aware of numerous cross-
border cases in which the judicial cooperation based on this regulation is not fast enough, to
say the least. Children end up being hostage of lengthy legal disputes. The mechanisms put in
place by the Brussels lla Regulation have helped in determining parental responsibility or
settling child abduction cases, but we have to take additional steps.

I intend to further clarify the rules on parental responsibility, to improve the enforcement
of judicial decisions, to speed up the procedures and make sure that the best interests of
the child are of primary consideration and effectively protected. More concretely we are
considering measures on the following aspects. Firstly, to speed up the return procedure.
There are still far too many child abduction cases in which parents with an enforceable return
order are stuck in lengthy proceedings. Abducted children must be returned swiftly as passing
of time can have irreversible consequences for the relationship with their parents. Evidence
shows that in those Member States with specialised courts the return procedure can be much
smoother and quicker.

Secondly, to see whether the existing exequatur procedure is still needed and to define the
grounds for refusal of the enforcement of judgements. It is unacceptable that currently a
parent can be left without any possibility to see his or her child for years due to delays in the
enforcement of judgments.

Thirdly, to_increase judicial cooperation and mutual trust between Member States, for
example when it comes to the specificity of family proceedings.

Fourthly, to smoothen the differences in national rules governing the hearing of the child.
Too often these rules are invoked to refuse a judgement from another Member State. | am
convinced that while acknowledging different legal traditions we can — and must — do better to
respect the child’s right to be heard. Finally, to improve the cooperation between national
authorities with responsibility for child protection or parental responsibility matters. We need
a strong network of these authorities to help parents in enforcing their parental rights abroad.

Besides these key changes to the Brussels lla Regulation, we will also continue our awareness
raising activities, targeting also child welfare and consular_authorities. This is duly
reflected in our funding priorities and calls for proposals.

To conclude, let me refer to the aspects related to adoptions. The Brussels Ila Regulation does
not cover these aspects. The functioning of child protection and welfare services is governed
by national law. The Commission has thoroughly examined the numerous petitions concerning
adoptions without parental consent that you have recently received. None of them fall into the
remit of EU law. However, the Commission is contributing to the elaboration of a common
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understanding of how the rights of the child can best be protected and promoted. For
instance, let me point to the Ten Principles on integrated child protection systems, which
were debated in the last European Forum on the Rights of the Child and which are also
mentioned in your draft resolution.

We will continue to support Member States in implementing a child rights—based approach
and | know that you also, through dialogue and awareness raising, can have a real impact on
improving the situation on this very important matter. I am looking forward to our close
cooperation on these files, in the best interest of children and for the benefit of families in
Europe.
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Annex 2

Petitions related to Denmark:

A. list of petitions,

B: intervention of Ms Pia Deleuran,

C. working document on the FFV, see link:
http://www.europarl.europa.eu/committees/en/peti/working-documents.html

Annex 2A
Number | TitleA Language | Con.
Countries

0954-12 | by V. A. (Italian), on alleged treatment in English Denmark,
violation of human rights by the Danish
authorities

0963-12 | by M. K. D. A.-A. (Filipino), on her English Denmark,
unsustainable situation in Denmark

0964-12 | by F. I. (Italian), on lack of contact with his Italian Denmark,
daughter living in Denmark

0965-12 | by A. K. (Polish), on alleged medical Polish Denmark,
negligence in connection with the treatment
of her daughter and her problems with the
child’s Danish father

1078-12 | by M. W.r (Austrian), on the dispute over German Denmark,
her child's abduction and on the Austria,
enforcement of the Hague Agreement by
Denmark

1891-12 | by O. J. (Russian) concerning human rights English Denmark,
infringements by the Danish authorities

1945-12 | by A. N. (Danish), on a violation of her English Denmark,
human rights and those of her children

0107-13 | by H. A. (Icelandic), on violations of the English Denmark,
human rights of non-Danish parents in
custody and abduction cases in Denmark

0108-13 | by S. C. W. (Danish), on violations of the English Denmark,
human rights of non-Danish parents in
custody and abduction cases in Denmark

0939-13 | by K. M. (US), on a custody dispute in English Denmark,
Denmark

0944-13 | by B. T. (Danish), on shared custody in Danish Denmark,
Austria and Denmark

1036-13 | by H. B. M. (Danish) concerning her Danish Denmark,
struggle to protect her child against her
violent ex-partner
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1234-13 | by M. M. (Danish) on an alleged breach of Danish Denmark,
human rights, including children’s rights, in
Denmark

1235-13 | by M. E. L. (Danish) on action by the Danish Denmark,
Danish authorities with regard to her family
and her child

1398-13 | by A.R. (Danish) on human rights violations English Denmark,
against her children and herself

1547-13 | by L. E. (Danish) on human rights violations English Denmark,
on her and her children in Denmark

1564-13 | by B. S. W. (Danish) on violations of English Denmark,
children’s rights, parents’ rights, mothers’
rights and human rights in Denmark

1630-13 | by B. H. (Danish) on violence against her Danish Denmark,
child

1656-13 | by K. H. (Danish) on the right of her child English Denmark,
being heard and protected under the UN
Convention on the rights of the child

1797-13 | by C. V. (Danish) on violations of the UN Danish Denmark,
Convention on the rights of the child and
other human rights conventions in Denmark

1802-13 | by S. L. (Danish), on protecting her English Denmark,
daughter

1940-13 | by T. D. (Danish) on the way in which the Danish Denmark,
Danish authorities deal with custody cases

1955-13 | by L.L.T. (Danish) on removal of her three Danish Denmark,
children

2127-13 | by B. S. W. (Danish) on violations of Danish Denmark,
children's rights, parents' rights, mothers'
rights and human rights in Denmark

2166-13 | by M. O. (Honduras) on alleged Spanish Denmark,
discrimination and persecution in Denmark

2296-13 | by B.S.W. (Danish), on discrimination English Denmark,
practised by the welfare officers, child
psychologists, city council and courts of law
in Denmark

2636-13 by T. R. A. (Danish) on the actions of the English Denmark,
youth care authorities in Denmark

2790-13 by B. H. (Danish), on the Danish Danish Denmark,
authorities’ infringement of a child’s rights.

1140-14 | by H. J. (Danish), on the rights of children in Danish Denmark,
Denmark and Sweden. Sweden,

2434-14 | by R. H.-C. (Swedish), on behalf of the English Denmark,
Nordic Committee for Human Rights Sweden,
(NKMR) on a report on child custody in Norway,
Denmark, Finland, Norway and Sweden Finland,
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Annex 2B

PETI Working group on Child Welfare Issues
Meeting on petitions against the Danish child custody proceedings

Contribution of Pia Deleuran, Danish lawyer and mediator.

Mrs Deleuran concentrated on the main shortcomings of the Danish Act on Parental
Responsibility ( Foreeldreansvarsloven 2007), revised in 2012 and accompanied by the so called
“Divorce-packages 17, entered into force in October 2015, which contains a regulation on the
birth parents obligations in case of conflict related to their children.

The Danish line focuses on getting the parents to negotiate an agreement about their children
custody and the visitation right when their relationship or marriage breaks up (even if the
parents have never lived together if the child is a product of a donor or a criminal act). It is
aimed to support both parents in a mediation process and to offer more equality between
mothers and fathers.

Before this agreement a first round of mediation is supposed to establish the interim visitation
rights. This right of visitation is aimed at enabling the child to have contact with both parents
and is decided without a full investigation about the problems and the cause of the conflict
between the parents.

Regarding custody the law has set up share custody as a ground rule (even for breast-feed
babies).

The original aim of this legislation was to help people getting into a dialogue and to set a future
oriented system. The use of mediation within the administrative body called State
Administration (Statsforvaltningen) to deal with custody, the set-up of the habitual residence
of the child and the visitation rights is mandatory. This system is called “one-entrance”. All
cases in family matters are dealt with in this institution as a first step.

The concept of the best interests of child has been redefined as a single issue: being in contact
with both parents. The law focuses on the future with no holistic approach of the history of the
family and the global well-being of the child. Pia Deleuran considers that the system does not
offer a sufficient protection to a child confronted to an abusive parent and insists too much on
the right of the child to be in contact with both parents (this focus is mentioned in the
instructions to the social workers involved as child experts in a mediation/negotiation
procedure). She mentioned a case she has to deal with where the State Administration, in its
own initiative, tried to establish contact between a child and one of the parents who has not
shown any interest in visitation and has been accused of being violent towards the child.

Pia Deleuran particularly insists on the following issues:

- the mediation and the following decisions are undertaken without any screening of the whole
situation and the history of the family. Therefore there might be cases of domestic violence
where the victim is forced to face and deal with the aggressor. She adds that the system
sometimes leads to cases of child abduction by the parent who has been victim of violence or
tries to protect the child from abuse or violence and does not want to be confronted to the author
of these mistreatments outside of a court. It seems that no consideration is given to the possible
consequences of the violence against the mother on the well-being of the child. This is in breach
with the Istanbul Convention, ratified by Denmark, which states in its article 31.1 that “Parties
shall take the necessary legislative or other measures to ensure that, in the determination of
custody and visitation rights of children, incidents of violence covered by the scope of this
Convention are taken into account” and in its Article 48.1 that “Parties shall take the necessary
legislative or other measures to prohibit mandatory alternative dispute resolution processes,
including mediation and conciliation, in relation to all forms of violence covered by the scope
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of this Convention.”

- the new regulation is long and detailed but there no legal aid available as long as the case is
in front of the administrative body.

- In case of disagreement after the mediation phase, only custody cases and residence questions
can be sent to court. Sending the case to court is done by the State Administration and not by
the lawyers. This has as a consequence that some cases do not get access to the court system.
Visitation arrangements can never be dealt in front of a court. It must also be noted that when
the cases are dealt with in the State Administration parents do not speak under oath, as in court
settings.

- Visitation can only be refused if it is proved that the contact with a parent is the cause of the
child's troubles/suffering. However, since there is no possibility to have witnesses involved in
the proceedings, it is very difficult for the other parent to prove an abusive or violent situation.
According to Pia Deleuran it could be considered as a breach to the right for a fair trial.

If a parent refuses to negotiate it can be seen as lack of parental skills and ability and sanctioned
so that the custody and the residence of the baby, toddler or child is given to the other parent —
even though that parent is unknown to the child and has no emotional bond with him/her.

Pia Deleuran considers that the offer of free mediation is a very good instrument in family
matters but it has to be voluntary. She adds that the counselling and advice from a child expert
is helpful to many families who are in a break up situation. In some cases judicial proceedings
in front a court are necessary and parents should have access to judicial proceedings when
needed.

No member of the Danish Parliament had voted against these legal instruments and there was
no opposition manifested among lawyers or child-experts. The Danish Ombudsman when
seized about this sever problems in the State Administration replied that this legislation needed
time to be efficiently implemented. However, data show that there is an increasing number of
cases where parents are in highly conflictual situations about the child custody and visitation
rights.

Pia Deleuran considers that situations of domestic violence and abuses have been
underestimated by the legislator and the public services. The official webpages do not provide
information on these issues and translation in other languages than Danish can hardly be found.
Pia Deleuran also quoted the communication n° 46/2012 published in March 2016 where the
CEDAW recommends to Denmark to:

"ii) Review and amend the Act on Parental Responsibility so as to ensure that (a) the
requirement to consider the child’s best interests as a primary consideration in all actions or
decisions that concern him or her, both in the public and private sphere, is reflected both as a
substantive right and as a rule of procedure, and (b) that the “best interests of the child” principle
apply to all administrative and judicial proceedings, whether staffed by professional judges or
lay persons or other officials in all procedures concerning children, including conciliation,
mediation and arbitration processes;

iii) Develop legal principles which fully respect the rule of law, and ensure that the justice
system provides for a robust and effective appellate system in order to correct both legal and
factual errors, especially in custody cases and the determination and assessment of the principle
of the best interests of the child,;

iv) Conduct a comprehensive review based on research of Danish custody law and the Act on
Parental Responsibility, in particular assessing its impact on foreign parents, especially foreign
mothers;

v) Combat all negative attitudes and stereotypes which foster intersecting forms of
discrimination against women, especially mothers of foreign nationality and ensure the full

CR\1141947BG.docx 31/84 PE601.177v05-00

BG



BG

realization of the rights of their children to have their best interests assessed and taken as a
primary consideration in all decisions;

vi) Design specialized and mandatory training programmes for judges , prosecutors and lawyers
as well as other professionals involved in administrative and judicial proceedings on the
dynamics of violence against women, custody and visitation rights and the “best interests of the
child” principle, non-discrimination against foreign nationals as well as gender stereotypes in
order to equip them with the necessary knowledge and skills to discharge their duties in
conformity with the State party’s international obligations. In accordance with article 7 (4), the
State party shall give due consideration to the views of the Committee, together with its
recommendations, and shall submit to the Committee, within six months, a written response,
including any information on any action taken in the light of the views and recommendations
of the Committee. The State party is also requested to publish the Committee’s views and
recommendations and to have them translated into Danish and widely disseminated in order to
reach all relevant sectors of society.”

Pia Deleuran concluded by reminding that this system was originally envisaged as an
experiment and that in view of the results it should be reviewed in order to ensure a better
protection of children's rights and equal legal guarantees for both parents in front of a court
when necessary.

She finally informed the members that GREVIO, the monitoring instrument mentioned in The
Istanbul Convention, will be contacted and informed about the situation so that an investigation
can be launched on the situation in Denmark regarding the necessary protection of children.
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Annex 3

Petitions related to UK:

A. List of petitions;

B. Study on non-consensual adoptions in UK, see link:
(http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL STU%282015%2

9519236_EN.pdf)

C. Working document on the FFV, see link:
http://www.europarl.europa.eu/cmsdata/110842/1092729EN.pdf:

D. Intervention of Ms. Andrea Cisarova, Director of the CIPS in Slovakia

Annex 3 A
Number | Title Language Con. Countries
1847-13 | by E. L.-S. (Dutch), on religious and ethnic English United Kingdom,
discrimination against a child by the British
authorities
2468-13 | by R. F. (British), on the practice of forced English United Kingdom,
adoptions in the United Kingdom.
2546-13 | by A. B. (Lithuanian), on her son, who has English United Kingdom,
been taken into care Lithuania,
0063-14 by J. I. (Lithuanian), on behalf of her Lithuanian United Kingdom,
daughter, on child welfare in the UK Lithuania,
0344-14 by M. P. (Bulgarian), on the supposed English Bulgaria, United
violation by the British authorities of the Kingdom,
fundamental rights of a Bulgarian family
relating to the custody rights over a minor
0448-14 by V. S. (Bulgarian) on the return of her English Bulgaria, United
daughter to the biological mother Kingdom,
1638-14 | by S. G. (Latvian) on the role of social English Latvia, United
services in children-related cases, in the UK Kingdom,
0195-15 | by M. E. (French) on the taking of her French United Kingdom,
children by British social services
0764-15 | by I. F. (Estonian) on the forced adoption of English Estonia, United
a new-born Estonian national in the UK Kingdom,
1392-14 | by C. K.-B. (German), on the return of her German Germany, United
childen to Germany Kingdom,
2813-13 | by M. B.-H. (British) on the decisions made | English United Kingdom,
by the UK social services regarding her son
2542-13 | by D.S. (British), on Forced adoptions English United Kingdom,
2473-13 | by A. A. (Lithuanian) on alleged English United Kingdom,
discrimination by UK authorities on the
grounds of ethnicity, religion and language
and violation of the European Convention on
Human Rights
2498-13 | by B. G. (United Kingdom), on the removal of | Polish United Kingdom,
her children by social services
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2287-13

by A. A. (Lithuanian), on alleged
discrimination by UK authorities on the
grounds of ethnicity, religion and language
and violation of the European Convention on
Human Rights

English

United Kingdom,

1707-13

by S. K. M. (German), on behalf of
Association of McKenzie Friends, on
Abolition of Adoptions without Parental
Confirm (forced adoption) over 2500
supporters.

English

United Kingdom,

0030-16

by K.C. (British) on litigation with the social
authorities in Nottingham, UK

English

United Kingdom,
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Annex 3D

Intervention of Mrs Andrea Cisarova, Director of the CIPS, Slovakian Centre for
International Legal Protection of Children, Central Authority for Slovakia.

The Centre is entitled to request information from competent local social authorities on a minor
who is a citizen of the Slovak Republic or one of whose parents is a citizen of the Slovak
Republic and who is subject to measures related to the removal of a child and its placement in
a substitute care. The social authorities are entitled to contact the Centre directly regarding a
child who is subject to measures connected with the removal of a child and its placement in a
substitute care. The social authorities shall provide the Centre with information on the minor
and its parents (name, surname, date of birth, last known address in the Slovak Republic) and
detailed particulars of the case (in particular, the reason why is the child subject to social or
legal protection and details of planned procedure in the case). Centre proceeds under Council
Regulation (EC) No 2201/2003 in order to obtain assessment on social conditions of relatives
of child, who could possibly take care of the child. To obtain this information it is necessary to
request the particular and certain authorities responsible for preparing the assessments.
Successfully solved cases- the case of the minor children Boor

One of the milestones in the life of the Centre was the case of the minor children Boor, in which
the UK court allowed the Centre to join the ongoing court proceeding as a third party. Some
facts about this case: In the case of the children Boor, where care and placement order as well
a residence order were issued in respect of the minor children: Martin and Samuel, because
Martin was examined at a hospital and had various bruises and scratches identified on his body.
Mother has been unable to provide an explanation for the injuries. The Local Authority, Surrey
County Council issued proceedings on 7th July 2010 and seeks Care Orders. On May 30, 2012
the final hearing took place before the competent court. The court entrusted the minors to the
care of Surrey County Council. In the proceedings, the judge failed to consider the opinion of
the Slovak psychologist concerning the ability of Mrs Studencova (grandmother) to take care
of the children and relied exclusively on the opinion of the English psychologist and authorities.
The court on 29th of May 2012 denied the grandmothers application and decided to place the
children at foster family in the UK. On 13th of September 2012 the Centre submitted an
intervention to the Civil Appeals Office, which on the 14th of September was accepted and
allowed the Centre to be a third party in the proceedings. The children were at the end
repatriated to Slovakia. It was a very important achievement, because from then the Centre is
able to affect the court proceedings regarding the Slovak children removed from the care of
their parents and it’s able to help the applicants to get them back to their care or place them in
the care of their relatives. After the Centre successfully solved the case of Boor children they
started to prepare a) submissions, b) written statements and c¢) interventions in order to be able
to influence the court proceedings in the UK. These documents are prepared by the director of
the Centre and their aim is to represent the opinion of the Slovak social services and offer
different solutions to the UK authorities. These different solutions could be: a) transfer of
proceedings to the Slovak court, which is better placed to decide the case according to the art.
15 of the Council Regulation (EC) No 2201/2003 or b) entrust the child to the care of relatives
living in Slovakia, who are able to take care of the child. The Centre always believes that the
UK court will choose the best option and will decide in the best interest of the child.
Memorandum of understanding- activities of the Centre

One of the most important activities of the Centre is a process of negotiating and signing
bilateral agreements between the local authorities of UK and the Centre as Central Authority of
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Slovak Republic. These agreements are called Memorandum of Understanding and their aim is
to ensure the fast and smooth communication between the Slovak Central Authority and the
local authorities of the UK in the cases involving minor Slovak citizens. These agreements are
based on the Articles 55 and 56 of the Council Regulation (EC) No 2201/2003 (Brussels Il a).
Currently the Centre was able to establish cooperation with two local authorities from the UK.
The first Memorandum of understanding was signed with Peterborough City Council on the
19th of November in 2015 in Peterborough. The main goal of this Memorandum of
Understanding is to assist the Centre and Peterborough City Council in England to a) ensure
cross border co-operation in children cases and to strengthen co-operation; b) gain an
understanding of procedures in each jurisdiction and communicate information on national laws
and procedures; c) establish practical arrangements for assessments and return of children. It is
very important to inform immediately the Slovak Central Authority about the removal of the
children, who are Slovak citizens from their parents care at the territory of the UK. In these
cases it’s not possible for the children to remain with their birth parents and or extended family
and in most of the cases they are entrusted to the care of the local authorities and foster families.
The second Memorandum of Understanding was signed on the 23th of March 2016 with Derby
City Council and its content is very similar to the first memorandum. The most important is the
question of placement of the children (Slovak citizens) at the territory of the UK after their
removal from their parents care and their repatriation to Slovak Republic. At the moment the
Centre is negotiating with other local authorities from the territories where the most of the
Slovak citizens are working and living in the UK. These local authorities are the following:
Sheffield City Council, Manchester City Council, Newcastle City Council, Bradford City
Council, Birmingham City Council, etc.
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Annex 4

Petitions related to Germany (Jugendamt):
A. List of petitions;

B. Working document on the FFV to Berlin, see link:

(http://www.europarl.europa.eu/meetdocs/2009 2014/documents/peti/dt/906/906407/906407e

n.pdf);

C. Interventions of: Ms Marinella Colombo, Italian journalist and author, Mr. Francesco

Trapella, Italian lawyer, Maitre Muriel Bodin, French lawyer;

D. Summary of the intervention of a Jugendamt representative in PETI Committee meeting; E.
Letter to the German authorities and reply.

Annex 4A

Number

Title

Language

Con. Countries

0128-07

by T. P. (German) on arbitrary measures
taken by the German child and youth
welfare office (Jugendamt)

German

0760-11

by R. G. T. (Columbian), on abusive
measures taken by the German Office for
Children and Young People (Jugendamt)

Spanish

Germany,

1372-11

by M. G. (Polish), on behalf of the
International Association against
Discrimination against Children in
Germany’, on the ban on the use of Polish
in connection with supervised contact
(Jugendamt)

Polish

Germany,

0477-12

by M. K.S. (Polish) on her protest against
the German youth welfare office
(Jugendamt) and the German family
courts’ decisions

German

Germany,

0520-12

by I. M. (German), concerning the German
youth welfare office (Jugendamt)

German

Germany,

0526-12

by H. S. (German), on the removal of her
son from home (Jugendamt)

German

Germany,

0531-12

by M. A. S. (Italian), on the placement of
her son with his grandmother (Jugendamt)

Spanish

Germany,

0560-12

by G. J. (German), on the neglect of
children in care homes and children’s
homes and the responsibility of the
German youth welfare office (Jugendamt)

German

Germany,
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0979-12

by L. G. (French), on the Jugendamt in
Germany, on its operating methods and
the discriminatory nature of its
administrative measures

French

France,
Germany,

0984-12

by A. J. (French), on the respect of the
rights of parents in Germany in relation to
the operating methods of the Jugendamt
institution

French

France,
Germany,

1060-12

by L. G. (French), on alleged discrimination
against foreign parents in Germany’s law
and by German courts with regard to
parental authority over children born to
spouses of different nationalities
(Jugendamt)

French

Germany,

1278-12

by M. N. (German) concerning the
Jugendamt (Youth Authority) and
compliance with legal judgments under
German family law

German

Germany,

1871-12

by A. H. (German) concerning the German
Youth Office (Jugendamt) and recognition
of judgments in the field of German family
law

German

Germany,

1901-12

by P. F. (French) concerning the German
Youth Office (Jugendamt)

French

Germany,

0049-13

by P. R. (French) on custody of his children
(Jugendamt)

French

Germany,

0059-13

by M. M. (German), on the German
Jugendamt (Youth Welfare Service)

German

Germany,

0460-13

by L. M. (Italian), on discrimination against
foreign parents in Germany (Jugendamt)

Italian

Germany,

0515-13

by D. T. (Czech), on Jugendamt in
Germany

Czech

Germany,

0624-13

by A. O. (Romanian) concerning the
recognition of custody rulings in the
European Union and compliance therewith
(Jugendamt)

English

Germany,

0643-13

by E. O. (German) on the conduct of the
Jugendamt in Darmstadt

German

Germany,

1784-13

by L. S. G. (French) on abuse of the EAW
in the family matters and abandonment of
family because of alleged non-payment of
alimony or maintenance advances

French

France/Germany

2317-13

by L. R. (Croatian), on the taking into care
of her son by the Jugendamt [Youth
Office]

German

Germany,

2426-13

by L. P. (Italian) on the Jugendamt in
Germany (Beistandschaft)

Italian

Germany
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0007-14

by M. A. (Polish), on the actions of the
Jugendamt Kleve (youth welfare office in
Kleve, Germany)

German

Germany,

1158-14

by A. R. (German), and one co-signatory,
on the German Youth Authority
(Jugendamt)

German

Germany,

1720-14

by T. H. (German) on the right to visit her
daughter

French

Germany,
France,

0204-15

by B. M. P.-M. (Polish) on the German
"Jugendamt” (Youth Office)

German

Germany,

0509-15

by P. T. (Italian) on the Jugendamt and
breaches of the right to parenthood in
Germany

Italian

Germany,

1220-15

by R. P-I. (Italian) on the performance of
the German Jugendamt

Italian

Germany,

1378-15

by R. P-I. (Italian) on the performance of
the German Youth Welfare Office
(“Jugendamt”)

Italian

Germany,

1425-15

by C.J. (French) on the non-recognition by
the German administrative (Jugendamt)
and judiciary authorities of a judgment
made in France

French

Germany,

0459-16

by A. J. Petition contre le detournement et
la distorsion du reglement europeen
4/2009 et des conventions internationales,
systematiquement mis en ceuvre au sein
des tribunaux de la famille en allemagne

French

Germany,

1021-16

by K.B. (French) on the change of family
name of binational children

French

Germany
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Annex 4C
Interventions of: Mr. Francesco Trapella, Italian lawyer, Maitre Muriel Bodin, French lawyer
and Ms Marinella Colombo, Italian journalist and author.

THE DEFINITION OF EUROPEAN PUBLIC ORDER AS A USABILITY PARAMETER FOR EVIDENCE IN
CRIMINAL PROCEDURES ON CRIMES IN THE FAMILIAL DOMAIN*
Francesco Trapella — Head of Research in Public Law (Tor Vergata University, Rome) and
Research Associate in criminal procedure, University of Ferrara.

1. EUROPEAN PUBLIC ORDER

To delineate the subject of this document, we must first define European public order. In 1995, in
the Lozibou judgment, the European Court of Human Rights stated that the European Convention
on Human Rights is an instrument of European public order?. This notion therefore demonstrates
the recovery of the universality of moral values, which was shattered when the principle of national
sovereignty was confirmed by the construction of barriers of national autarky. The convention
brought about public order in the area of

fundamental rights: it would be meaningless if its implementation was influenced by national
particularisms® and it therefore cannot be interpreted in a different way in each Member State.
Thus, as Caroline Picheral said, taking up Frédéric Sudre’s definition, European public order is a
‘functional legal category responsible for the democratic values and liberal economic values
necessary for European integration’®.

When one talks about fundamental rights, one refers to ‘“the rights which are actually
declared and protected before a court’, which are guaranteed by internal constitutional rights, the
European Convention on Human Rights or the Charter of Fundamental Rights”*. European public
order is also defined by EU law: the treaties and secondary law. Before the Treaty of Lisbon, the
Court of Justice often relied on the European Convention on Human Rights, as it expresses a
common tradition in European countries. Since the Nice Charter in 2000, the fundamental rights
which it provides for can be invoked before a European judge: a Court of Justice judgment from
2006 appeared to add the Nice Charter to the sources of law in the Union. In 2009, the Treaty of
Lisbon confirmed this. Lastly, the Court of Justice opinion 2/13 of 18 December 2014 stated that
‘The agreement on the accession of the European Union to the European Convention for the
Protection of Human Rights and Fundamental Freedoms is not compatible with Article 6(2) TEU
or with Protocol (No 8) relating to Article 6(2) of the Treaty on European Union on the accession
of the Union to the European Convention on the Protection of Human Rights and Fundamental
Freedoms’. There are two systems for the protection of fundamental rights: on the one hand, the
European Convention on Fundamental Rights and, on the other hand, the Nice Charter®.

Our brief overview has shown that there are two sources of European public order: the

(13

! ECHR, 23 March 1995, Lozidou c/ Turquie, req. 15318/89, point 93.

2 S, Lonati,Metodi d'interpretazione della Corte edu e equoprocesso, Giur. cost., 2015, p. 253.

8 C.Picheral, L ordre public européen: Droit communautaire et droit européen des droits de I’homme, La
Documentation Frangaise, 2001, p. 4.

4 S. Nadaud, Codifier le droit civil européen, Larcier, 2008, p. 111, which quotes J. Andriantsimbazovina,
Constitution européenne et droit fondamentaux, www.upmf-grenoble.fr.

5 Before the Treaty of Lisbon, however, ‘decisions by community courts which relied on the Charter of Fundamental
Rights were rare and only related to the CFI’: see S. Nadaud, Codifier, mentioned above, p. 112, note 550. Following
the Treaty of Lisbon, in a judgment from 2013 (CJEU, 26 February 2013, Aklagaren, C-617/10), the Court of Justice
highlighted the autonomy of the Nice Charter, therefore national judges should assess whether, in a specific case, EU
law or ECHR can be applied: the court does not offer fixed criteria.
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European Convention on Fundamental Rights and EU law®, and of course the national
constitutions.

2. THE RIGHT TO EDUCATION: NATIONAL LAWS, ECHR, ETC.
According to Frédéric Sudre, European public order comprises eight rights, one of which is that of
‘parents in respect of their convictions with regard to education’?: it follows that a parent’s right to
educate their children according to their own will and that of their child to receive a full education
comes from the concept of public order.

It is important to understand what the word ‘education’ means. In THE
REPUBLIC, Plato said that ‘thanks to a good education, [citizens] will grow up (12) balanced men’.
The word actually comes from the Latin: Ex-Duco,, which means: to guide or draw out. Education
is therefore the act of ‘taking the child out of his natural (13) state’ and ‘bringing out of him that
which he possesses in potential’; in German the term is ERZIEHEN, formed from the verb ‘ZIEHEN’,
which means ‘to pull’: Claude Bernard said that 'ERzIEHEN indicates the conduct of those who
‘pull the child that resists... To educate is therefore to struggle: an unequal struggle between child
and adult>®. On the basis of this reflection and of European law on the subject®, in Italy, the
legislative decree of 28 December 2013, No 154 and the law of 18 June 2015, No 101° replaced
the word ‘POTESTA’ with ‘RESPONSABILITA’, thus the ‘responsibility of parents’ for their children:
one no longer has only rights and powers over the other, but also obligations and (17) duties; under
Italian law — and European regulations — education includes all the situations which link adults and
children by having an effect on reciprocal rights and duties.

Article 2 of the first ECHR protocol talks about ‘the right to instruction’, but
this should be understood as the ‘right to education’ and is therefore about the parents’ prerogative
(18
for their children and the limitation of state action. On the basis of this consideration, in the 1993
HorFrFMAN judgment®, the European Court of Human Rights stated that national judges cannot
refuse to give custody of a child to its mother on the basis of her (20) religious or philosophical
beliefs. In the 2003 PALAU-MARTINEZ judgment, the court stressed that national judges cannot take
a child away from its mother on the basis of abstract considerations on her religious affiliations: in
this case, the French judge argued that ‘the educational rules imposed by Jehovah’s Witnesses on
the children of their followers are fundamentally questionable owing to their severity, intolerance
and the obligations imposed on the children to practise proselytism’ without specifically explaining
the reasons why the mother, who (21) was a Jehovah’s Witness, was a danger to her child.

In the legal culture of European countries — and in the case-law of the European Court of
Human Rights — educational freedom, i.e.: A) the right of parents to direct their children towards a
certain ethical realisation or certain moral, philosophical or religious beliefs, and B) the right of the
child to be instructed and maintained and to grow up in a safe and formative context — are

! See, for example, F. Sudre, L ‘apport du droit international et européen a la protection des droit fondamentaux, in
SFDI, Droit international et droit communautaire - Perspectives actuelles, Pedone, 2000, in particular p. 181-187 and
G. Cohen Jonathan, Aspects européens de droits fondamentaux, LGDJ, 1996, 61.
2 F. Sudre, ’Existe-t-il un ordre public européen?’, in P. Tavernier, Quelle Europe pour les droits de I'hnomme?,
Bruylant, 1996, p. 54.
3 C. Bernard, Comment nos ministres font [’histoire. Le discours de l’instruction publique et ses procédés de
persuasion, Presses Universitaires du Mirail, 1990, p. 221.
4 V. Decision 2003/93/EC of the Council of 19 December 2002, authorising Member States to sign, in the interest
of the community, the 1996 Hague Convention on jurisdiction, applicable
law, recognition, enforcement and co-operation in respect of parental responsibility and measures for the protection of
children.
® With which Italy finally ratified the 1996 Hague Convention. V. M.G. Ruo, La
ratifica della Convenzione dell’Aja del 19 ottobre 1996, inMinorigiustizia, 2015, 4, p. 43.
® ECHR, 23 June 1993, Hoffman v. Austria, req. 12875/87, points 30-36.
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fundamental rights. This freedom is a limitation to the actions of states, which cannot contradict the
educational direction chosen by (22) the parents, unless the child is in danger.

3 ANDEU LAW

The European Union includes education in its fundamental human rights. The Nice Charter, for
example, mentions the RIGHT TO EDUCATION in Article 14: ‘everyone has the right to education’.
This principle derives from the others expressed in Article 24: ‘Children shall have the right to such
protection and care as is necessary for their well-being’ and ‘every child shall have the right to
maintain on a regular basis a personal relationship and direct contact with both his or her parents,
unless that is contrary to his or her interests’. Therefore, while parents define the pedagogical
direction of their children and, inversely, children have the right to receive a full education, they
also have the right to maintain contact with both of their parents, even if they are separated from
them: this right was laid down in both Article 9(3) of the International Convention on the Rights of
the Child and Article 4 of the European Convention on the Personal Relations of the Child of 15
May2003 (23).

Lastly, Article 33 of the Nice Charter protects FAMILY LIFE, which means ‘the family shall enjoy
legal, economic and social protection’.

The Charter safeguards human dignity and respect for physical and moral integrity (22): it
‘does not affect in any way the right of Member States to (25) legislate in the sphere of public
morality [and] family law’, but rather contributes to establishing a European public order. In
addition, the European Parliament Resolution of 14 March 1984, the 1996 Hague Convention and
Council Decision 2003/93/EC (19 December 2002) form the notion of European public order in the
context of relationships between adults and children.

The European Union protects the family, which becomes the main context in which an
individual’s personality is formed: the preservation of the family under EU law is so strong that, in
the AKRICH judgment, the Court of Justice stated that, when assessing a spouse’s request to enter
and remain in a Member State, the authorities should take into account the law on the right to family
life, under Article 8 ECHR, provided that the marriage is genuine®.

The only limit to preserving the family is, of course, public order: for example, the Court
of Justice prohibited the family of a Turkish citizen who had been accused of several crimes against
cultural heritage from being reunited. The family is therefore an (28) inviolable context unless it
represents a threat to public order: once again, the state cannot intervene in family life but it can
prevent it, if: A) family members are in danger; B) family members are a danger to the community.

The Court of Justice’s specific decision-making technique should be clarified: it refers to
Article 8 ECHR, thus demonstrating that the concept of European public order in family law comes
from the interaction of EU sources and the European Convention on Human Rights. The Court of
Justice and the European Court of Human Rights protect families, children and their right to
education. It is possible, however, for them to interpret the law differently, given the diversity of
contexts and decision-making procedures in the two legal systems (29)

.These differences do not detract from the theory under which the right to education for children
and, more generally, their relationships with their parents are considered to be inviolable values,
protected at all levels by national and European law?.

4. Provisional conclusions

We have spoken about European public order in a similar manner to the rushed traveller Roberto
Bin, who touches on Venice, Florence and Rome, struggling to address all of Italy (31)

in just a few days: we have dealt briefly with the main opinions of European judges — from the
Court of Justice and the European Court of Human Rights — with regard to European public order

1 ECJ, 23 September 2003, Akrich, C-109/01, Rec. 1-9665.

2 ‘European law’ here means EU law and the law under the European Convention on Human Rights.
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applied to the family and, in particular, to the relationships between children and their parents.
Our analysis has led to the following conclusions:
- the right to education is part of European public order: it is a subjective legal
situation which belongs to children with a need to be addressed in accordance with the
principles of life together;
- countries cannot intervene in the beliefs of parents with regard to education;
- the state can only intervene in the education of children in the event of a danger to
the child or the community;
- acomplete education indicates that the child has a continued relationship with both
parents, therefore the state cannot arbitrarily halt the relations between a child and one
of his or her parents.

It will be necessary to consider the validity of our conclusions on procedural law, that is to
say, to consider whether the evidence gathered in spite of the inviolability of the family — and
therefore the child’s right to education and the parent’s right to choose that education — can be used
in a civil or criminal procedure.

5. PROCEDURAL PUBLIC ORDER

There is a PROCEDURAL public order, this means all the guarantees which connote (32

a fair trial and which influence how the legality of court actions is monitored (33)

. Firstly, one must consider Article 6 ECHR, under which judges must monitor the regularity of the
procedure and uphold the rights of defence®. According to the Court of Justice of the European
Union, the ‘exercise of the rights of the defence... occupies a prominent position in the organisation
and conduct of a fair trial and is one of the fundamental rights deriving from the constitutional
traditions common to the Member States and from the international treaties for the protection of
human rights on which the Member States have collaborated or of which they are signatories,
among which the European Convention for the Protection of Human Rights and Fundamental
Freedoms, signed in Rome on 4 November 1950, is of particular importance’2.

The judges cited the European Court of Human Rights’ KROMBACH judgment: once again,
the decisions of the two European courts influence one another and form the basis of European
public order.

In KROMBACH, the European Court of Human Rights ruled against France for breaching
Article 6 ECHR, as the judges in Paris had handed down a fifteen-year prison sentence to Dieter
Krombach despite his absence during the trial and in conflict with the NON BIS IN IDEM principle: he
had been sentenced in Germany for the same acts®. (37)

Article 6 ECHR guarantees procedural public order: the GAmBAzzI judgment offers an
important clarification: ‘fundamental rights, such as respect for the rights of the defence, do not
constitute unfettered prerogatives and may be subject to restrictions. However, such restrictions
must in fact correspond to the objectives of public interest pursued by the measure in question and
must not constitute, with regard to the aim pursued, a disproportionate breach of those rights’.

Each state regulates civil and criminal procedures according to its own preference; as a
result, structural differences are possible, although the rights and guarantees listed under Article 6
ECHR must be respected by national judges in their essence. If the defendant is ordered, under

! In the ECHR on 20 July 2001 in Pellegrini v. Italy, req. 30882/96, for example, a breach of Article 6 ECHR was
determined owing to an infringement of the right to adversarial proceedings.

2 ECJ, 2 April 2009, Gambazzi, C-394/07, curia.europa.eu, point 28.

8 ECHR, 13 February 2001, Krombach v. France, req. 29731/96. The claimant’s grievances are very interesting: he
‘also submitted that the penalty for his failure to appear (namely the bar on his being represented or defended and the
refusal to order new investigative measures) was disproportionate. He contended, firstly, that there had been no need
for him to attend court in person because the Assize Court should have ruled on the non bis in idem principle on its own
initiative before examining the charges against him. Above all, the applicant submitted that considerations relating to
the proper administration of justice did not justify an accused being denied representation’ (point 72).
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Italian law, for example, to (3s) bring a case at least 20 days before the first hearing, Article 6 ECHR
is not breached if, in another state, the defendant is ordered to bring a case within a different time
limit: the important thing is that the party has the possibility to express his or her point of view and
to request evidence.

6. THE CIRCULATION OF DECISIONS AND EVIDENCE CONTRARY TO EUROPEAN PUBLIC

order in criminal procedures

There is a double level of protection in family rights-related proceedings which concern the
interests of parents and children: one the one hand, the relationships between the two are protected
under European law and, on the other hand, the participation of both parents and, as far as possible,
of the children, is guaranteed under the rules of procedural public order.

If, for example, in a custody case, the father was not heard by the court even though he was
available, and the judges take their decision on the basis of the statements and requests of the
mother, there is a clear breach of procedural public order which also affects the right of the child
to maintain contact with his or her father. In this case, there is a double infringement of public
order, to a substantial degree, and of the rules of a fair trial. For that reason, under the 1980
Luxembourg Convention, ‘a request for recognition or enforcement in another Contracting State
of a decision relating to custody shall be accompanied by: ... €) in the case of a decision given in
the absence of the defendant or his legal representative, a document which establishes that the
defendant was duly served with the document (39) which instituted the proceedings or an equivalent
document’.

Procedural protection is secondary to the protection offered by substantive law, thus a
decision which detracts from public order breaches the rights of the unsuccessful party twice: it is
in fact an incorrect application of the law — or, if it is the law which contradicts public order, the
judge does not refuse to apply it — and, for the purpose, it rules against a party without that party
being heard or, in a more general sense, without it having the opportunity to make a statement in a
trial compatible with Article 6 ECHR.

There are two possible conclusions:

1. the decision contrary to public order cannot be recognised in the other EU Member
States;

2. the evidence obtained in the trial which led to the decision contrary to public order
cannot be considered by a judge in another Member State: otherwise evidence contrary
to public order would circulate within the Union.

We must now examine each of the two conclusions.

Allow me to state immediately that | am a specialist in criminal law and will therefore
concentrate on the cooperation tools against transnational crimes: above all the European arrest
warrant, the European protection order, the European survey decision and the means of recognising
the decisions related to supervision measures as an alternative to provisional detention provided for
in Council Framework Decision 2009/829/JHA.

In 1998 in Cardiff, the European Council was invited by the British delegation to ‘determine
to what extent there is reason to extend the mutual recognition of court decisions’’: This idea
received the support of several Member States and led, in 2002, to the framework decision on the
European arrest warrant?. Thanks to the warrant, the act of delivering those accused or found guilty
of transnational crimes (42) went from ‘weighty tomes’ of bilateral or multilateral extradition
conventions to a single instrument which is shared by the whole European Union. Of course, each
Member State implemented the framework decision in accordance with its own laws: furthermore,
among the reasons for not implementing the warrant are, for example, the cases in which a state

! The international federation for European law, Police and Judicial Co-operation in the European Union.
National Report 2004, Cambridge, 2004, p. 339.

2 V. G. de Kerchove, A. Weyembergh, La reconnaissance mutuelle des décisions judiciaires pénales dans ['Union
européenne, Brussels, 2002, p. 255.
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demands the competence to pursue the offence according to its own criminal law, or even cases in
which the action forming the basis for the warrant does not constitute an offence under the law of
the state in which it was committed. Articles 24 and 25 of Council Decision 2007/533/JHA made
it possible for a Member State to request and obtain an indicator of validity with the aim of
forestalling an arrest for surrender purposes if carrying out the warrant is not compatible with its
national law.

Analogue mechanisms to protect national interests are targeted by Article 15 of framework
decision 2009/829/JHA — which safeguards, under Article 5, ‘the fundamental rights and legal
principles set out in Article 6 of the Treaty on European Union’ and which commits to protecting
public order (Article 3) —, by Article 10 of Directive 2011/99/EU* and by Article 11 of Directive
2014/41/EU.

Cooperation in Europe with regard to criminal law is governed by national enactment
legislation on framework decisions and directives: it is possible if Member States share the same
values. That is where the link lies with the notion of European public order, which is specifically
understood as a system of fundamental principles accepted and applied in all EU Member States.

Which brings us to the second conclusion: the evidence obtained in the trial which
contradicted European public order cannot circulate within the Union. In fact, Article 11(F) of
Directive 41/2014/EU makes it possible to refuse to recognise or implement a European
investigation order in the Member State addressed if ‘there are serious reasons to believe that
implementation of the investigation measure indicated in the European investigation order would
be incompatible with the obligations of the executing state under Article 6 of the Treaty on
European Union and the charter’. The rule is similar to that in Article 5 of Framework Decision
829/2009/JHA, which cites Article 6 of the Treaty on European Union and the Nice Charter, i.e.
the sources of European public order.

When evidence enters a criminal trial in another Member State, the judge in that Member
State must carry out a USABILITY TEST to determine whether the acquisition of this element could
detract from the fairness of the trial or the rights of the parties involved. It is Article 6 ECHR which
imposes the test with the aim of guaranteeing that the evidence is legitimate and the judge exercises
his or her power in a way that is compatible with the right to a fair trial.

European countries lay down the exclusion rules for evidence which contradicts the law: in
1962, for example, the Supreme Court in the Netherlands stated that blood samples collected
without consent cannot be used in criminal proceedings?;, almost forty years later, in ltaly,
according to a judge, corpus DELICTI determined following an illegal search cannot be used to
demonstrate the criminal responsibility of the defendant®.

This leads to an initial conclusion: national judges are free to evaluate evidence on the basis
of their convictions and the evaluation rules which can be imposed by internal laws; an exclusion
rule is provided for across the Union: evidence which contradicts the fundamental principles —i.e.
which contradicts European public order — cannot circulate from one country to another.

Lastly, the double nature of European public order, substantive and procedural, which has
been covered, ensures that usability checks by national judges with regard to evidence collected
abroad take into account, on the one hand, upholding fundamental rights in the collection and
acquisition procedure and, on the other hand, the compatibility of the probatory situation with the
fair trial principle outlined in Article 6 ECHR.

7. SUMMARY

1 F. Ruggieri, Ordine di protezione europeo e legislazione italiana di attuazione: un “analisi e qualcheperplessita, in

Proc. pen. giust., 2015, 5, p. 99.

Z 1t was the Bloedproef Il judgment of 26 June 1962 (N.J. 1962, 470).

8 G.i.p. Bolzano, ord. 18 June 2000: which ruled that the judge cannot apply the male captus, bene detentus principle
(v. Cass., sez. un., 27 March 1996, No 3) to any cases involving an illegal search because it would mean legitimising
bad police conduct.
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To summarise what has been covered: family and the relationships between parents and children
are part of European public order; evidence which fails the double usaABILITY TESTOr a decision
which concludes an unfair trial cannot circulate within the Union. If, by chance, the rights of parents
with regard to their children are breached during a trial, the result of this breach cannot be brought
before a court in another Member State.

This premise makes it possible to explain the relationship between civil and criminal
procedures when there are, on the one hand, issues related to the family and the education of
children and, on the other hand, crimes against minors. The chosen example is that of parents
discussing the custody of their children in one state and the mother then taking her children to
another country without the father’s permission: can the evidence acquired in the judgment on
custody be used by the criminal-court judge in the other state? Yes, if the evidence passes the
USABILITY TEST. Can the decision which gives the mother custody of her children be acquired for
the child abduction trial abroad in order to demonstrate that the woman has taken her children
across the border in an effort to protect them? Yes, if the civil procedure complied with Article 6
ECHR and, in a more general sense, the values of procedural public order.

8. The JUGENDAMT case

The JUGENDAMT, the German body responsible for young people, offers a very good example of
our theory. In the debate of 15 January 2008 at the European Parliament in Strasbourg, Boguslaw
Rogalski, of the UEN Group, said: ‘every child must have a guaranteed right to have continuous
and direct contact with both parents, as well as the right to be brought up in the parents’ culture
and the right to learn the language of both parents. These rights are repeatedly violated by the
German Office for Children and Young People, the JUGENDAMT, as regards children one of whose
parents is foreign. In cases of divorce, the JUGENDAMT uses any method to deprive the parent who
is not German of their parental rights’!. Hanna Foltyn-Kubicka, also from the UEN Group, said:
The provisions creating the Jugendamt date back to 1939, | repeat, 1939 , and they continue to
function under the law in an almost unchanged form. This institution acts on behalf of what is
called the good of the child, but this concept has not been defined anywhere, which means that it
can be interpreted in any way whatsoever. In proceedings, the Jugendamt favours parents of
German background. Another concern is that it is not subject to any outside controls.(47).

If they are right, the JUGENDAMT is in breach of European public order: in that case, the
office’s records cannot be acquired in a civil or criminal procedure abroad, nor can the decision of
a judge, which is based on the accounts of the JUGENDAMT, circulate within the Union.

In Germany, the SGB gives special powers to the JUGENDAMT in judgments before the
family tribunal (850), on the adoption of a child (§51), or in relations with the tribunal for minors
(852). Under 81712 BGB, at the request of a parent, the JUGENDAMT becomes the guardian of the
minor and takes the place of the child’s father or mother: the office for children is therefore the
third parent.

The JUGENDAMT can intervene heavily in the lives of families which fall under its attention:
the office’s reports can be used by German judges and, more precisely, by the family tribunal or
the tribunal for minors.

The description provided below — containing three parents (the father, the mother and the
JUGENDAMT) or one of the two natural parents and the office for children — is compatible with
Article 6 of the ‘GRUNDGESETZ’ (GERMAN BASIC LAW): under the second paragraph ‘raising and
educating children are natural rights of parents and an obligation which falls to them first and
foremost. The state community shall watch over the manner in which these tasks are carried out’.

The meaning of ‘watch over’ must be understood: abstractly, it can be said that the state
intervenes when parents breach the rights of their children, by not sending them to school or by

! The debate can be found at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
/[EP//ITEXT+CRE+20080115+ITEM-015+DOC+XML+VO0//EN&Ilanguage=HR.
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preventing them from having a normal life, for example. If Article 6(2) of the GRUNDGESETZ is read
in the sense indicated by the European Court of Human Rights, the right of minors to education —
and inversely that of parents to educate their child — is part of European public order. The state’s
activity with regard to families cannot detract from the rights of the family members.

If ‘watch over’ is read in the sense of allowing the JUGENDAMT to intervene in the
relationships between parents and children by means of it replacing the father or the mother, the
application of the GRUNGESETZ given under the law and the State praxis contradicts European rules
on the family and, consequently, European public order.

If a German judge applies 8850 or 52 of the SGB in a manner which does not allow one of
the parents to participate in the judgment before the family tribunal or the tribunal for minors, as
the parent has been replaced by a member of the JUGENDAMT, this constitutes a breach of Article 6
ECHR and procedural public order.

In all the cases that have been examined, an account by the office for children which
contradicts the freedom of education cannot circulate in the European Union. Let us consider the
real case in which an Austrian citizen took her two children to Innsbruck against the will of their
Italian father: the trial for the abduction and retention of the children abroad began in Italy (Article
574(a) of the Italian Criminal Code). In the judgment, the defendant’s lawyer called on the Italian
judge to acquire the Austrian JUGENDAMT’s account in an effort to demonstrate that the minors
preferred to stay in Austria rather than return to Italy. The Italian judge rejected the documents
presented by the defence because they were not certified copies (48) in accordance with the act
produced by the office for children. In addition to the problem with their form, the Italian judge
was not able to accept the documents because the father had demonstrated that he was never heard
by the JUGENDAMT or the Austrian judge in the custody and repatriation procedures. In other words,
the Austrian judge and the office for children made a decision on the relationships between the
children and their
parents and on their stay in Austria without hearing the father: there was a breach of procedural
public order from the point of view of the possibility for the claimant — in this case the father — to
address the judge responsible.

It is possible to draw conclusions for a project to safeguard the family under European law.
The Member States can watch over the relationships between parents and children: the verb ‘watch
over’ from the GRUNDGESETZ is only compatible with the Strasbourg Convention if one reads it as
‘to protect’. The Italian Constitution, for example, in Articles 30 and 31, refers to the ‘protection’
of childhood and motherhood, thus the state cannot choose the place of education for families, but
can outline policies to support parents, minors, schools and young people in general. Any activity
which is more invasive contradicts European law or, more specifically, European public order: the
results of these invasive activities cannot circulate within the Union and cannot demonstrate an
inadequate level of education afforded to a young person; for those reasons, they are not permissible
in a procedure, even a criminal procedure, as they are unusable.

* Account from the meeting of the Working Group on Child Welfare (Committee on Petitions of the European
Parliament) - 29 September 2016.

2 See M. Cappelletti, 1l controllo giudiziario delle leggi nel diritto comparato, Giuffré, 1968, p.9.

3 F. Matscher, Methods of Interpretation of the Convention, in R. Mcdonald, F. Matscher, H. Petzold (under the
direction of), The European System for the Protection of Human Rights, Nijhoff Publishers, 1993, p. 63.

7 F. Sudre, Introduction, in F. Sudre, H. Labayle (under the direction of), Réalités et perspectives du droit
communautaire des droits fondamentaux, Anthemis, 2000, p. 11. See also, F. Chevillard, Droit communautaire des
droits fondamentaux, RTDH 2000, p. 503.

8 ECJ, 27 June 2006, Parliament v. Council, C-540/03, JDI 2007, No 2, p. 636.

12 Plato, The Republic, Book IV.

13 P. Foulquié, Dictionnaire de la langue pédagogique, P.U.F., 1971.

1 For a full analysis, see: A. Thiene, Figli, finzioni e responsabilita civile, Famiglia e diritto, 2016, 3, p.241.

18 V. Turchi, Liberta religiosa e liberta di educazione di fronte alla Corte di Strashburgo, Stato, Chiese epluralismo
confessionale, 8 oct. 2012, www.statoechiese.it, p. 2.
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2 ECHR, 16 December 2003, Palau-Martinez v. France, req. 64927/01, points 30-43.

2L The court does not apply the criteria expressed in the Palau-Martinez judgment in international child abduction
cases: a Swiss woman brought her son to Switzerland to take him away from his Israeli father. The father was a Jewish
fundamentalist and, for that reason, the mother feared for her son’s health. The Swiss authorities ordered that the child
be repatriated to Israel. The mother appealed to the European Court of Human Rights; the European judges stated that
the measures taken by Israel to protect the child were sufficient. Once more, the educational choices of parents are
considered inviolable, in this case in spite of the specific elements presented by the mother to report the danger of the
father’s religious orientation. V. ECHR, 8 January 2009, Neulinger and Shuruk v. Switzerland, req. 41615/07. The Grand
Chamber swept away the first decision: the child’s best interest must always be considered (decision of 6 July 2010).

22 Generally, and from a national perspective, public order ‘covers proper order, security and political peace’ (see
AANV., Libertés et ordre public. ‘Les principaux critéres de limitation des droits de I’homme dans la pratique de la
Justice constitutionnelle’ (The main criteria limiting human rights in constitutional justice practices’). 8th seminar of
the constitutional courts held at Erevan from 2 to 5 October 2003, in.www.conseil-constitutionnel.fr): the state can limit
the rights of its citizens only to safeguard proper order, but it cannot otherwise intervene in the lives of individuals. For
that reason, it can be said that public order is the foundation of, and the principle limitation to, state action.

23 V.G. Vogel, Encyclopédie judiciaire de droit luxembourgeois, DBIT, 2016, p. 94.

24 Amplius, B. Favreau, La Charte des droits fondamentaux de I’Union européenne aprés le Traité de Lisbonne,
Bruylant, 2010, p. 108.

25 See Declaration No 61 by Poland on the Nice Charter, in OJ No 115 of 9 May 2008, p.358.

27 ECJ, 11 November 2004, Cetynkaya, C-476/02, Rec. 1-10924.

28 M. Castellaneta, Al giudice nazionale spetta il compito di verificare i motivi di ordine pubblico, Guida al diritto,
2005, 1, p. 63.

2 Amplius, G.M. De Muro, | rapporti fra Corte di giustizia delle Comunita europee e Corte europea dei diritti

dell 'uomo, 31 May - 1 June 2002, archivio.rivistaaic.it.

8L The reference is to R. Bin, La proteccion interna de los derechos, regarding the Convention «La protection de los
derechos en un ordenamiento plural», Barcelona, 17-18 October 2013, being published.

%2 V. M.C. Meyzeaud-Garaud, Droit international privé, Bréad ed., 2008, p. 177-178.

3 A.de Theux, I. Kovalovszky, N. Bernard, Précis de méthodologique juridigue: les sources documentaires du droit,
Publications des Facultés Universitaires Saint-Louis de Bruxelles, 2000, p. 565; see also A. Fettweis, Manuel de
procédure civile, Fac. de droit de Liege, 1985, p. 248.

87 ECJ, 2 April 2009, already cited, point 29.

% Article 166 of the Italian Code of Civil Procedure.

% The European Convention on the recognition and enforcement of decisions concerning custody of children and
the restoration of custody of children, known as the Luxembourg Convention, signed in Luxembourg on 20 September
1980 (ETS No 105). On this subject, A. Dyer, Relocation of Custodial Parents and their Children within the European
Union and Problem of Access. The Scope of Timing of Judicial Involvement, in AA.VV., E pluribus unum. Liber
amicorum Georges L.A. Droz, Martinus Nijhoff Publishers ed., 1996, p. 68.

42 The expression comes from E. Barbe, H. Boullanger, Justice et Affaires intérieures dans |'Union européenne:

un espace de liberté, de sécurité et de justice, French documentation ed., 2002, p. 128.

47 See footnote 46.
* Trib. Grosseto, ord. 22 December 2016.
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Comments by Maitre Muriel Bodin (meeting of the Working Group on Child Welfare of
29 September 2016)

The Jugendamt, as an administrative service under the auspices of local councillors in urban
centres, assists Family Courts with regard to all measures concerning children and adolescents.
This gives it a decisive say in all family proceedings and in their outcome. The Jugendamt is a
stakeholder in the same way as the parents of children affected by these measures and may
choose to act as guardian with or without the consent of the parents who are considered only as
genitors and not educators.

The problem is that the Jugendamt is biased, as it has its own criteria for determining the child's
interests which are societal rather than family criteria - criteria relating to local administration,
rather than to the child as a person. It is also responsible for implementing Family Court
decisions and the Jugendamt may interpret these decisions narrowly or broadly as it sees fit.

Moreover, the Jugendamt is also a player in the judiciary, as it evaluates the performance of
judges in family cases and can thereby influence their careers.

Thus the Jugendamt is not only partisan, it also assesses the judges who take the decisions on
which the Jugendamt issues opinions; this makes judges very sensitive to these opinions that
they endorse without taking into account the context or obtaining the evidence on which these
opinions are based.

In virtually every case, preference is given to German nationals. Preference is also given to the
mother. German is the only language used.

The following rights are thus violated:

1) The right to a fair trial for the non-applicant parent; this requires at the very least that
both sides of the argument should be heard, that the points in the debate should be translated
and interpreted, that a genuine investigation should be held and that the proceedings should be
impartial; instead German fellow- citizens are given preference by the Jugendamt.

2) The right of the child to be heard (right to fair trial as one of the parties) and to know
both parents (International Convention on the Rights of the Child) and be raised by them.

3) The right to freedom of movement and freedom of establishment within the EU, since
a child is forbidden from approaching a parent who is not a resident of Germany, outside the
borders of Germany.

4) The right to enforcement of judgments within a reasonable period of time.

Oral intervention:

Mrs Bodin started her intervention by reminding that Germany and France are two founding
countries of the EU, with remarkable child protection systems with both their own
shortcomings. She estimates that it is important to take into account the unfairness of family
law where the decision of the judges are based on human relationships. She recalled that in
family justice, the judges cannot rely only upon the testimonies of the parents and need the
support of an external body to take their decision. This situation raises problems in every
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countries. In Germany, this support comes from the Jugendamt. She highlights several
characteristics of this administrative body:

- Jugendamt offices are under the responsibility of local authorities, which means that there is
no harmonisation of the recruitment and training of their staff at a national level and might
explain sometimes the difference in the quality of the services provided,;

- there seems to be a presumption of innocence in favour of the German partner in case of
separation of a couple and the decision taken in consequence to this separation are unilateral,
without adversarial phase;

- the opinions provided by the Jugendamt are in practice almost mandatory and only the
Jugendamt can appeal the judge decision;

- the Jugendamt is also responsible for the execution of the judicial decisions which can be very
long sometimes and can decide of the temporary measures related to the child in between
without any consideration of the parents feelings;

- the Jugendamt services mark the judges and somehow can influence their carreer;

She concluded with two remarks: a State is responsible for its organisation and must respect its
own legislation/Constitution and the policy of regionalisation might offer some possibilities of
improvements in the quality standards of the social services and in the relations between
regional services of different Member States.

Intervention of Marinella Colombo

Ladies and gentlemen,

I should like to take this opportunity to thank the Committee on Petitions for agreeing to
consider a complex subject - the German family system and its Jugendamt, which, since the
mid-1990s, has been a source of concern to thousands of families in Europe, but which has not
so far received any clear explanation, due to the shortage of non-German specialists on the
matter.

I would remind you that in 2008 the Committee on Petitions drafted a first working document
on the subject. It already confirmed the seriousness and extent of the problem, without,
however, suggesting any avenue to be pursued in search of a solution.

Then, in 2011, following a visit to Berlin by the outgoing Committee on Petitions’ working
group, a second working document was drafted. The then Chair — Ms Erminia Mazzoni — had
stated publicly that its drafting had taken more than a year because German Members of the
European Parliament, even if they had not participated in the visit, had tried to obstruct the
work of the drafters, in order to conceal the true situation.

The document published in 2012 made it possible for those in authority in Germany to convince
their counterparts that their administrative and judicial system was similar to those of other EU
countries (http://jugendamt0.blogspot.it/2012/12/strasburgo-i-diritti-dei-minori.html). Neither
the fact-finding trip nor that document shed any light on the matter, let alone pointing to an
embryonic solution. The problem persists and is getting worse by the year. The very numerous
citizens who are affected — both Germans and people of other nationalities — are now placing
all their hope in the efforts of your working group, which is expected to ascertain the facts and
put forward a practical solution. I wish to contribute to that effort.

Various questions need to be considered, the first being why the German establishment is trying
to claim, and doing everything in its power to persuade people, that its family justice system
(legislation, courts, etc.) is identical to those of other European countries, if it is giving rise to
SO many petitions.
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It is true that, at first sight, the system may seem to be identical. However, it is backed by a
powerful political system (Jugendamt) which operates in the background, without there being
any means to oppose it effectively, to prohibit it from implementing its political decisions in
other European jurisdictions, which are compelled by European regulations to recognise them
without an enforcement order (exequatur). The decisions of the Jugendamt therefore have a
direct impact in other jurisdictions. It is on this basis that Germany can no longer take refuge
behind the pretext of national sovereignty in legal matters to refuse to allow European bodies
to exercise powers of scrutiny , scrutiny which cannot be confined to issues of ‘correct
application” but which must extend to the correctness of the procedure on which judicial
decisions are based. If the ‘exequatur’ principle were reintroduced, I can assure you that most
of the decisions on family justice issues taken in Germany would be inadmissible in our
jurisdictions.

First of all there is the key problem of how to translate the German judicial terms. The German
system provides for institutions and measures which have no equivalents in our jurisdictions
(Jugendamt, Verfahrenspfleger, Beistandschaft, etc.). These terms can only approximately be
rendered into other languages, and the way in which that is done by no means reflects either the
prerogatives of the parties concerned or their interactions in the judicial procedure. That gives
rise to misconceptions.

The JUGENDAMT (pronounced ‘You-Gen-Tamt’).

This term is generally translated as ‘child protection service’. In reality it is anything but: it has
more powers than a court and its purpose is not what we are encouraged to believe.

In court, it is a party to all cases where a minor is involved. That is true even if the parents have
full parental authority over their children and not therefore — like the social service or the
guardian in other countries — in the case of problem families or when it has been necessary to
withdraw parental authority from the parents. It may be said that, in Germany, a child has three
parents: the Jugendamt is automatically designated, as provided for by Article 50 of Book VI1I
of the German Social Code (SGB = Sozialgesetzbuch).

It is not an auxiliary to the court, but on the contrary it gives the court its ‘recommendation’ on
the decision to be taken well before the first hearing. If the court has the temerity to rule
differently, the Jugendamt may appeal against the decision, as also indicated in Article 162 of
the Law on procedures for family cases and non-contentious proceedings (FamFG = Gesetz
uber das Verfahren in Familiensachen und in den Angelegenheiten der freiwilligen
Gerichtsbarkeit)

The Jugendamt is officially designated ‘ffentlicher Trager der Jugendhilfe’, as against ‘freie
Tréager der Jugendhilfe’ (the latter being political and church bodies). At federal level, the
Jugendamt is exempt from parliamentary control. It operates under the aegis of a public-interest
association, the AGJ e.V. in Berlin, which in particular acts as an umbrella body for the 16
‘Landes-Jugenddmter’ or ‘national’ directorates of the Jugendamt (those in each of the 16
German states, the ‘Lander’). Its annual budget, which varies from year to year, totals several
billion euros.

At local level, the Jugendamt is the public part of the very secretive Jugendhilfeausschuss,
‘youth assistance council’ (the term ‘assistance’ needs to be taken with a pinch of salt here).
The Jugendamt relies on the autonomy of the communes, which is guaranteed to it by Article
28-2 of the Grundgesetz. That is the argument used by German parliamentarians (Members
both of the Bundestag and of the European Parliament) when they claim that they have no
power to resolve the problem, or rather to conceal their reluctance to alter an ultra-nationalistic,
discriminatory system.

The Jugendamt acts as a register of births, deaths and marriages, it receives recognitions of
paternity (Vaterschaftsanerkennung) from unmarried fathers and declarations of intent to share
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parental care (gemeinsame Sorgeerkl&rung) — if that is what a German mother wishes — and
keeps the register of such declarations.

The numerous other functions of the Jugendamt are stipulated in Book VIII of the German
Social Code (SGB - not to be confused with the BGB, the Civil Code), in the Law on procedures
for family cases and non-contentious proceedings (FamFG), and in the law on advances of
maintenance payments (Unterhaltsvorschussgesetz - UVG).

Another party to procedures relating to families in Germany which has no counterpart in other
countries is the VERFAHRENSBEISTAND (previously Verfahrenspfleger).

As there is no counterpart for this, it is wrongly translated as ‘child’s lawyer’; in reality, this
person’s legal role is a different one, requiring him to represent the interests of the German
State, and a literal translation of the term is ‘assistant to the procedure’. This therefore has
nothing to do with the interests of the child. That is very clear when one of the two parents is a
foreigner: the Verfahrensbeistand submits his report to the court without even knowing the
foreign parent. Or, to cite another example: if a child who is old enough decides to choose a
lawyer for himself, the law does not permit that.

The Verfahrensbeistand is, for example, the person who is required to ensure that a child who
Is in Germany, even as a result of abduction, remains there. He therefore attends training courses
to learn how to write reports claiming that a child who has been abducted to Germany has
integrated well into his new surroundings and that, as the Conventions require, he should
accordingly stay there.

Reading hundreds of case files shows that the Verfahrensbeistand claims that the child has
assimilated well in Germany and is already speaking German just a few weeks after having
been illegally brought into the country!

The VERFAHRENSPFLEGSCHAFT (pronounced ‘Fer-farern's-pflayg-shaft’), or more
recently Verfahrensbeistandschatft, is therefore, together with Beistandschaft (pronounced ‘By-
stant-shaft’), which will be discussed later, the measure which renders legal remedies
ineffective for parents, relegating them to the role of mere spectators of a procedure concerning
their children.

Another point on which the German system differs from those of other countries is the way in
which children are interviewed.

In Germany, children are interviewed from the age of three, as provided for by international
conventions and consolidated German case-law.

The first consequence of this practice is this: as in other EU Member States, a three-year-old
child is not interviewed (children are interviewed only once they reach a certain maturity),
which allows Germany to refuse to recognise judicial custody decisions taken in other countries,
precisely because the child has not been heard.

Another consequence: three-year-old children are asked whether they like their kindergarten,
whether they have any friends, whether the nursery nurse is nice, and so on, and that is enough
to show that the child is well assimilated and that, as regards the principle of continuity, the
most important thing is that he should remain in his social milieu, even if that means that he
will lose his mother, who for example has been relocated abroad by her employer.

In a word, the hearing is used to claim that the social milieu is more important than the foreign
parent (given that the German parent provides a permanent home in Germany).

But that is not all: the hearing of the child is not recorded, and neither the parties nor their
lawyers attend it. it is therefore not known what questions have been asked and, above all, how
they were asked: according to statements by slightly older children, leading questions are
always put (making it clear what answer is expected).

Only the German State participates in the hearing: the judge, the Verfahrensbeistand and often
the Jugendamt. The parents receive only a brief summary confirming, in every case and as if
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by chance, what the Jugendamt had written in its prior recommendation to the court.
BEISTANDSCHAFT of the Jugendamt (pronounced ‘By-stant-shaft’) is the central measure of
the German family-law system. In practice, it renders judicial procedures ineffective, and
anticipates them. It introduces by administrative means, unilaterally and before any legal ruling
IS given, a series of binding measures, tacitly endorsed during the legal proceedings, which
exploit the minor child and the German parent without their knowledge.

The measure known as Beistandschaft of the Jugendamt is falsely presented as being merely an
application for advance maintenance payments which is right and fair. It imposes on the
German parent who seeks it a contract under which they undertake to live permanently apart
from the other parent (they are no longer permitted even to spend a few days’ holiday together).
It requires the relationship between the child and its foreign parent to be broken off and the
child’s non-German origins to be eradicated (the child is not permitted to visit its parent who is
living abroad). And above all it seizes the assets of parents that it has duly excluded, whether
this means a foreign parent in Germany or assets abroad. Beistandschaft therefore makes the
Jugendamt a central and major component of the German economy.

It should be recalled here that, when a child is abducted by his German mother from a foreign
country to Germany, before the non-German father forwards his repatriation application to the
authorities, he receives the Beistandschaft letter, informing him that the child is living in
Germany with its mother and that the child is claiming money from his non-German parent!
The Jugendamt threatens the non-German parent with court proceedings (while thus confirming
that it is in the process of substituting itself for him) and it requires him to send all his income
and his savings.

It has many effects, which in practice cannot be contested by legal means. I shall confine myself
here to listing the main ones:

Fundamentally, Beistandschaft enables the Jugendamt to place the German parent, or the parent
whom it expects to keep the minors in Germany, under its guardianship, with the aim of
securing a minor’s share of the rights to financial aspects and assets ('"Vermogenssorge'). The
child is automatically placed under its economic guardianship, with the aim of asserting these
rights as a State against the parent who is to be excluded (the non-German parent), before the
case is brought before the family court and without conceding the slightest right to the latter.
In this way it duplicates — in advance — the court procedure relating to the civil aspects of the
relationship between the minor and the parents, of a binding administrative procedure
pertaining purely to financial and property aspects of the child as an economic actor.

It renders legal remedies ineffective which might have been used to contest its discriminatory
nature. It entrusts in advance the ‘protection’ of the child to the German parent, awarded
custody of the child with the aid of persuasion, accordingly making the non-German parent the
parent without custody.

This measure applies for a maximum of 72 months (6 years) — the requisite period in order for
judicial remedies relating to the new parental relationship arrangements to be exhausted — in
order, at the end of the period, to cumulate the amount of arrears calculated before any court
ruling (between EUR 10 000 and 30 000 per child), and secure from the court a payment order
restoring to the German parent the economic share of their parental rights (Vermdgenssorge)
seized when the measure was implemented. It then uses that German parent as cover to seek
the enforced execution of the order by imposing a salary attachment order (in Germany or
abroad by means of European regulations) against a debtor — the non-German parent — who
now has no legal remedy.

I ought to make it clear that European Regulations 2201/2003, 4/2009 and 650/2012 currently
put Germany in the position of exporting the effects of its Beistandschaft to every jurisdiction
in Europe and exploiting foreign authorities to execute its political decisions, without their
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having any opportunity to contest this.

The KINDESWOHL (pronounced ‘Kin-des-voal’).

The Kindeswohl is the principle which binds all parties involved in family law decisions in
Germany. It does not mean the best interests of the child (which would be called ‘das beste
Interesse des Kindes’), or the child’s welfare as we understand it in our cultures. This term
needs to be understood in the light of the economic implications that a child has for the reunified
economic territory of Germany (Article 133 of the Grundgesetz).

As the child is effectively the property of a ‘super-parent’, namely the ‘Jugendamt’, which
represents the economic interests of the German community with regard to children, the term
Kindeswohl ought to be interpreted in the Hegelian sense, namely that of a society whose role
Is to preserve not the welfare of the child (its relationship with its two parents), but that of a
society in which the child is used to ensure the welfare of that society. Kindeswohl should
therefore be translated and interpreted as the ‘economic’ wellbeing of the German community
pursued by means of the child’, or else as the ‘wellbeing of the German people pursued by
means of the child’. The child is the instrument of national enrichment.

In fact it is the Germans themselves who confirm to us that in their country the best interests of
the child are primarily seen as being to grow up in Germany, as was stated in Berlin in
November 2011, at a meeting of representatives of the Lénder. I quote: ‘Deutschland braucht
jedes

Kind, aber auch jedes Kind braucht Deutschland’ = Germany needs every child, but every child
also needs Germany.

Anyone who understands this interpretation of children’s welfare will no longer be surprised
by what petitioners complain of, and above all will appreciate why a non-German parent
separated from his or her German spouse (or a couple of non-German parents residing in
Germany) always constitutes a danger to the child, as we read in all the case files sent by parents
to the associations with which | work.

Once this ‘economic’ concept of the welfare of the child in Germany is understood, the role of
the Jugendamt as the guardian of this Kindeswohl, but also the precedence taken by economic
rights (governed by the supreme law of the market and regulated by the Basic Law) over the
civil rights of individuals (which are governed by the constitutions of the 16 German states and
the 27 non-German states), then the nationalism and the arbitrary nature of the administrative
and judicial decisions taken in Germany can readily be explained and seen to possess a natural
logic.

But the concept also makes German family law fundamentally incompatible with the family
law of other European jurisdictions. That is because that system makes the administration of
family justice the service provider for an economic entity superior to it — the Jugendamt — which
has to manipulate the law (its own, that of its partners and European regulations) in order to
pursue the economic purpose of any capitalist society: maximisation of its capital by means of
the child.

It is in the name of this economic Kindeswohl that the Jugendamt decides, with the concurrence
of the judicial system, to grant the ‘usufruct’ of a minor to whichever of its parents will
contribute to future economic prosperity, because he or she is guaranteed to keep the child
within its jurisdiction and ‘cooperates’ with it, meaning that the parent accepts all its
instructions unopposed.

It is in the name of a 'possible threat’ or of a potential economic ‘threat to the Kindeswohl’ of
the Germans (‘Kindeswohlgefahrdung’), that the Jugendamt and the police justify the brutal
administrative abduction of a minor in Germany and the deliberate criminalisation of its non-
German parent, not even hesitating to deliberately seek the intervention of foreign police forces
(Europol, the Schengen Agreement, the European Arrest Warrant, when the parent is simply on
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holiday with his or her child), when the minor has been LAWFULLY taken outside Germany.
Later, during the judicial procedure, the gratuitous criminalisation of the foreigner and the
intervention of the foreign police serve as grounds justifying brutal and illegal action and the
concomitant confiscation of the parental rights of the non-German partner.

A mere suspicion (rather than tangible proof!) that a non-German parent might raise his child
speaking another language or that he might move with the child outside the territory where the
Jugendamt exercises control over the family courts — and what does it matter if that parent has
legally been awarded custody of the child? — constitutes a potential threat to the Kindeswohl of
the German people.

It is in the name of this sacrosanct principle of the economic Kindeswohl of the German people
that such measures are taken as for example deleting the name of a foreign parent from a child’s
birth certificate, germanising his surname (while also obliterating the non-German mother),
depriving a parent of any human right, while asserting ‘economic’ rights against them, namely
requiring them to pay maintenance for a minor on whom they have no legal claim.

Or radically eliminating foreign parents from the lives of their children because they have the
temerity to separate from their German spouse — thereby evading the control of the German
parent who plays the role of sentinel within the couple in the eyes of the Jugendamt — or, even
worse, who wish to leave Germany together with the children.

The Jugendamt is the ‘guardian’ of the (economic) ‘Kindeswohl’ of the German community.
In that role, it defines itself as a Wachteramt (guardian agency). Its real remit is to protect the
human capital represented by children and parents for the benefit of the Federation and to
maximise its utility.

I shall publish a complete list of its opaque, disguised activities in a university paper. As you
can see from this brief account, the characteristics that differentiate the administration of family
justice in Germany from that elsewhere in Europe are many and varied. Above all, they are very
complex and difficult to identify for anyone who does not know the system in depth and has
not himself experienced all its baseness.

In the light of what has been said here, it is clear that the system under discussion is one that
has been planned down to the smallest detail, in which family justice is of a purely formal
nature. It gives the impression of justice and of adversarial proceedings producing what are in
fact political decisions of the Jugendamt which merely serve Germany’s economic interests.
Here, | have not discussed the conduct of legal proceedings as such, or the lack of effective
means of appeal to the European Court of Human Rights.

I would remind you that the first petition against the Jugendamt (the petition lodged by 10
parents) was submitted to the European Parliament 10 years ago. It already called for
suspension of mutual recognition of German court rulings (Regulation 2201/2003), until the
role of the Jugendamt in taking decisions on families had been clearly established. Since then,
in the absence of a response appropriate to the seriousness of the facts (legal despoilment of
children and seizure of foreign assets elsewhere in Europe by means of the German courts), the
problem has become considerably more widespread and more serious.

| beg you no longer to underestimate either the nature or the extent of this serious problem,
which is the source of a deep-rooted nationalism. It is also a source of very deep resentment,
not only towards the German people — whose elite are guilty of unspeakable and systematic
actions in this context which they constantly seek to relativise — but above all towards a
European Union which, after having imposed the application of German rules in all European
courts — without having ascertained in advance what the effects would be — is now incapable of
protecting these citizens against the violence of acts by the German administration, which is
using their children as instruments of economic policy, to obtain their labour and secure access
to their assets.
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I remain at your disposal to answer any further questions and to supply whatever documents
you may request.

Marinella Colombo
Holder of a Master’s in modern languages and literature from the University of Milan and a

Master’s in the law and protection of minors from the University of Ferrara
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Annex 4 D

Summary of the intervention of Mr Hoffman, representative of a Jugendamt of Berlin,
meeting of PETI Committee 10 November 2017

Mr Hoffmann informed about the responsibility for the Jugendamt in the federal structure of
Germany, which belongs to the competences of the 16 federal states. He outlined the tasks and
structure of the Jugendamt, its relationship with family courts and the appeal mechanism. He
highlighted that due to a large number of cases concerning child neglect, the protection mandate
of the Jugendamt has been comprehensively reformed in 2008. While decisions on interventions
in parental care can only be taken by a family court, there is one exception when the Jugendamt
is obliged by law to act. If a dangerous situation cannot be immediately averted, for example
together with the partens, the child can be taken “Inobhut” (into care). The family court must
then be immediately involved and confirm or reject this decision.

Mr Hoffmann informed that while children are being heard, such hearings are not recorded. In
case of divorces of parents, he underlined that the Jugendamt objective is to find a common
solution between the parents. Only if the parents cannot agree, the child’s wellbeing is
paramount - and not the interest of the parent. While the family court is obliged to hear the
Jugendamt, it does not have to follow its instructions. Mr Hoffmann also highlighted that there
is no mutual influence or dependency in the relationship between the family court and the
Jugendamt and that both are independent in their decisions. Furthermore, he said that in case of
separations, there are eight main aspects regarding parental care to decide about while each of
them can be contentious (e.g. who determines the right of residence, questions concerning
frequency of contact, passport issues, religion issues, healthcare issues). He underlined that the
solution is dependent on the will and the ability to communicate and cooperate on both sides,
and the tolerance to accept a relationship of the children with the other parent.

Mr Hoffmann also informed that in 80% of cases, parents succeed to find a common solution.
In 15-18% of cases, parents also manage to do so following professional counseling and
support. Only a handful of cases are extremely problematic, where all mediation attempts fail
and parents refuse to make compromises. Form his experience, such disputes are projected onto
the institutions involved which are blamed for the failure. If the parents can’t agree on shared
custody, the conflict becomes very sharp and children’s best interest often disappears from their
focus. In his opinion, this is the core of the problem. He also added that this applies to German
cases just as much as to intercultural cases.

Mr Hoffmann highlighted that there is no systematic discrimination of any group of people on
the basis of nationality. However, he can understand that the complexity of the German
procedure, the language obstacles, the distances, the different legal norms of the countries and
the different educational concepts can lead to misunderstandings and being seen as
discrimination.

Finally, he thinks that such assumptions are not correct. He added that disputes can last for
years, go through many stages of appeal and end up in the Petitions Committee. While they are
tragic individual cases, from his point of view, the difference of nationalities is not the key here,
but rather the inability to compromise and refusal to cooperate, matters that cannot be
influenced by any external authority. He put forward two specific solutions, precisely training
on problems solutions and putting in place more intense international exchanges of officials
and judges to raise awareness of the different structures, concepts and ways of working in the
various Member States. This will improve the mutual understanding and communication
between concerned citizens and officials.
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Annex 4E
Letter to the German authorities

To the attention of
Ms Manuela Schwesig, Federal Minister for Family Affairs, Senior Citizens, Women and
Youth

Dear Minister,

The Committee on Petitions of the European Parliament (PETI Committee) has been
dealing with petitions related to Jugendamt in cross-border custody disputes for the past years.
It has conducted, among other things, a Fact Finding Visit to Germany specifically on this
matter. Most recently, it has entrusted this question to its Working Group on Child Welfare
issues. In its meeting of November 2016, the PETI Committee discussed the role of the
Jugendamt in family law proceedings and some aspects of the German family justice system,
as raised in the petitions received by the European Parliament (EP).

On the latter occasion, the Chair of the Working Group on Child Welfare Issues presented the
outcome of the Working Group meeting held in September 2016, which had addressed the
guestions on the same issues.

The Members of the Committee also had the opportunity to hear some of the petitioners that
denounced, on transnational cases, alleged violations of EU fundamental rights and
international obligations. In the same meeting, a representative from one of the Berlin
Jugendamt offices presented the work of the Jugendamt.

Taking into account the number of petitions received with similar complaints and the
importance of this issue for the good functioning of the European Union, the PETI Committee
would like to offer the best possible follow-up to these petitions. For this purpose, it would
appreciate if it could receive some further clarifications on the different matters raised by the
petitioners.

First of all, the principle of Kindeswohl is regularly mentioned in the petitions received by the
Committee. It seems that its meaning is still unclear or even controversial to some parties
involved.

Therefore, we kindly invite you to reply to the following questions:

— Could you clarify on the basis of which principles Jugendamt conducts its activities?

— According to paragraph 1697a of the German Civil Code (BGB) decisions are to be issued on
the basis of the so-called Kindeswohlprinzip. Could you clarify what the definition of
Kindeswohl is and its legal basis under German law? Is it applicable to the “care of
property/ownership” (Vermogenssorge) or to the “care of the person” (Personensorge)?

The definition of Sorgerecht and the decision of Vermdgenssorge are also often contested by
petitioners. By consequence, we would like to know:

— In which paragraph of the German Civil Code (BGB) (other than paragraph 1626, which
provides the legal definition of elterliche Sorge) one can find the definition of Sorgerecht (i.e.
right of custody)?

— Which body does take decisions concerning the Vermdgenssorge of the child? Is it the
Jugendamt or is it the Familiengericht (Family Tribunal)?

Furthermore, with regard to the idea of Bindungstoleranz:
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— Could you clarify how it is interpreted by the Jugendamt and by the other actors involved in
family disputes?

The PETI Committee would also like to know if it would be possible to access data at federal
and/or regional level concerning the outcomes of family disputes involving bi-national couples.
As a matter of fact, many petitioners allege that the German parent is systematically privileged
in custody matters. We would therefore like to know if there are any statistics available that
would give a clear picture on the concerns raised by petitioners that foreign nationals are
systematically discriminated against? If not, are you envisaging to collect similar data in the
future?

Moreover, we would also be interested in having an idea of:

— How many children are annually subject to Jugendamt measures/decisions?

—  Which and how many associations, institutes and foundations (freie Tréger) do have a working
partnership with Jugendamt?

— How many employees (in total) do operate for the almost 700 Jugendamt offices and for the
many NGOs which cooperate with the Jugendamt in relation to the protection of the German
Kindeswohl?

— What is the total annual budget of each Jugendamt and is it publicly available?

On the basis of the assessment of the petitions received and debated within the PETI Committee,
it appears that the Jugendamt is automatically a party to all cases where a minor is involved. It
also appears that the Jugendamt is involved and is a stakeholder in the same way as the parents
of children affected by these measures and may choose to act as guardian with or without the
consent of the parents, even in the case they still both have their parental authority.

For this reason, the PETI Committee kindly invites you to reply to the following questions:

— Which local, regional or federal authority supervises the activities of Jugendamt offices?

— At which stage of the dispute is Jugendamt’s recommendation presented to the judge (i.e.
Empfehlung des Jugendamtes an das Familiengericht)?

— Does the Jugendamt notify the parent affected by the aforementioned recommendation before
the court hearing takes place and does a parent have the right to oppose the recommendation by
the Jugendamt during court proceedings?

— Are the parents heard by Jugendamt before the hearing? Moreover, does Jugendamt compile a
form of recordkeeping of these meetings and does the Jugendamt provide this form to the
parents?

Moreover, the Jugendamt can decide on temporary measures related to the child before the
execution of the judicial decision. This is notably the case when using the Beistandschaft, which
is of concern to some of the petitioners. For this reason, the PETI Committee would like to have
more precisions in relation to these measures and more particularly the Beistandschatft,:
— Is there any possibility for the parents to oppose the aforementioned measures?
— Who takes the decision to initiate a Beistandschaftand and on the basis of which criteria?
— Is the action of the Judge a prerequisite for initiating a Beistandschaft?
— Can both parents request a Beistandschaft measure/decision prior to the decision of the judge
on the custody of the child?
— On which criteria does the Jugendamt base its decisions when a Beistandschaft is launched?
— Is there a possibility to object a Beistandschaft? And if so, could this possibility suspend or
cancel the Beistandschaft?
— Does the Verfahrensbeistand has any kind of contact with both parents before submitting the
report to the Court?
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The Jugendamt is responsible for implementing Family Court decisions and can interpret these
decisions. The execution of the judicial decisions can at times be very long. What kind of
safeguard measures are taken to prevent a potential breach of the right to enforcement of
judgements within a reasonable period of time?
Finally, we would like to know whether the Jugendamt services are able to evaluate the
performance of the judges in family cases.
- If this is the case, what are the measures put in place to ensure that this evaluation does not
influence the career of the judges?
- Moreover, are there any available data specifying in how many instances the judge has taken
a decision other than the one suggested by the Jugendamt?
Regarding the issue of the hearing of the child in family proceedings, children are interviewed
from the age of three in Germany. In some other EU countries, they are considered to be too
young and not mature enough to be consulted in disputes involving their parents. Therefore, we
would like to know if the execution of the judicial decisions taken abroad is systematically
refused by the German authorities in cases where children have not been heard (even at a very
young age)?
Additionally, the hearing of the child is not recorded and the parents receive only a brief
summary.
In this respect, could you please indicate:

— Who attends the hearing of a child?

— At what age can children be subject to a hearing?

—  Why are the hearings of children not recorded?

— Would you consider to start recording these hearings, and if so, would you also consider

releasing the recordings to all the parties involved?

Finally, the European Parliament has the duty to ensure that every EU citizens is treated in a
non-discriminatory manner and can fully benefit from the fundamental rights and freedoms
offered by the Treaties. By consequence, we would like to know if there is any kind of
possibilities for foreign parents to obtain a specific help (such as translation assistance) during
the proceedings so that to ensure that they are not disadvantaged in comparison to the German
parents.

According to the petitions received, there are cases of non-German parents residing outside of
Germany who have been asked to pay the translation expenses of the judicial documents sent
from Germany. In light of the provisions of Regulation (EU) n. 1393/2007 of the European
Parliament and the Council, of 13 November 2007 on the service in the Member States of
judicial and extrajudicial documents in civil or commercial matters (service of documents) we
are wondering why such a payment has been imposed?

Our committee would be very grateful if you could kindly reply to these questions and help us
to better understand procedures relating to family disputes and their possible consequences for
non-German EU citizens.

We are convinced that all the answers and clarifications you could provide will be of great help
for the petitioners and by consequence will contribute to a better functioning of the European
Union.

Yours sincerely,

CW

Reply from the German authorities
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Federal Ministry
for Family Affairs, Senior Citizens, Women

and Youth
Caren Marks, MdB

Parliamentary State Secretary
Chair of the Petitions Committee
of the European Parliament
Cecilia Wilkstrom
European Parliament
B-1047 BRUSSELS

OFFICE ADDRESS Glinkastrale 24, 10117 Berlin
CORRESPONDENCE ADDRESS 11018 Berlin

TEL +49 (0)30 20655-1000

FAX +49(0)30 20655-4100

E-MAIL Caren.Marks@bmfsfl.bund.de

WEBSITE: www.bmfsafj.de

PLACE, DATE: Berlin, 31 March 2017

Dear Ms Wilkstrom,

I would like to thank you for your letter to the Federal Minister for Family Affairs, Senior
Citizens, Women and Youth Manuela Schwesig and Federal Minister of Justice and
Consumer Protection Heiko Maas dated 16 February 2017, which included a list of questions
from the Petitions Committee of the European Parliament on the role of the Jugendamt in
family court proceedings in Germany as well as an explanation of the background to these
questions.

Ms Schwesig has asked me to reply to you after consulting and seeking the approval of Mr
Maas. The enclosed replies give a comprehensive overview of the fundamental principles of
the Jugendamt’s activities and how the Jugendamt works with the courts, together with the
statistical data you requested. For the sake of greater clarity, we have numbered the questions
in order.

Yours sincerely,

Caren Marks
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Questions from the Petitions Committee of the European Parliament on the role of the

Jugendamt in child custody cases

1. Could you please clarify the principles on which the work of the Jugendamt is based?

In accordance with Section 1 of Volume VIII of the Social Code, the overriding
principle is that all young people have the right to have their development supported
and to be raised to become independent and socially responsible adults. The care and
upbringing of children is the natural right of parents and a duty primarily incumbent
upon them. The state shall (only) watch over them in the performance of this duty
(Article 6(2) of the Basic Law). Youth welfare services should help young people in
particular in their individual and social development, help them to avoid or eliminate
discrimination, advise and support parents and legal guardians, protect children and
young people from threats to their well-being and help create or maintain a family-
friendly environment and decent living conditions for young people and their families.
The tasks carried out by the Jugendamt within the framework of public youth welfare
services are therefore manifold and range from giving pure advice and assistance and
cooperating with authorities to providing reports to the authorities and taking measures
which involve intervention. In principle, the Jugendamt cannot act against the will of
the primary carer when conducting its activities. An exception to this is when a last-
minute crisis intervention takes place because of an imminent threat to the welfare of
a child or young person. However, longer-term encroachments on the parents’ right to
bring up their child always require a decision by a family court (see, for example,
Section 42(3), line 2(2) of Volume V111 of the Social Code).

As municipal authorities, Jugendamt offices carry out ‘statutory work’. They are
therefore authorised to take action against citizens and provide services. The
Jugendamt offices are thereby bound by law and statute in accordance with Article
20(3) of the Basic Law. Thus, when taking decisions they have to take all the legal
positions, including those protected by the Constitution, of relevant parties (for
example children and their parents) into consideration in a proportionate manner and
reconcile them as much as possible. Other key principles of the Jugendamt’s work
include its duty to take legal guardians’ wishes and decisions into account (Section 5

of Volume VIII of the Social Code) when providing services and its commitment to
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fully involve primary carers, children and young people in the decision-making

process and the provision of assistance.

2. In accordance with Section 1697a of the Civil Code, decisions must be made based on what
is termed the Kindeswohlprinzip (‘child welfare principle’). Could you please clarify what the
definition of Kindeswohl is and its legal basis under German law? Does the term apply to the
Vermogenssorge (‘care for the property of the child’) or to the Personensorge (‘care for the

person of the child”)?

Kindeswohl (‘child welfare’) is the fundamental and guiding principle of the law
relating to parents and children. It is the constitutional guiding principle for state
oversight of parental rights (Ruling of the Federal Constitutional Court of 29 July
1959 - BVerfGE 10, 59, 82; most recently the Chamber decision of 3 February 2017).
The term Kindeswohl refers to what is a vague legal concept. There is no law which
defines this term. In reality, the term Kindeswohl must be interpreted on a case-by-

case basis by means of criteria that have been developed through court rulings.

This requires the circumstances of the specific case to be taken into account, alongside
the legitimate interests of those involved. As every child and every parent-child
relationship is different, a law cannot be used to weigh up specific, individual
considerations. In reality, the circumstances of the individual case need to be
considered. For example, court rulings have incorporated various ‘custody criteria’
into the Kindeswohlpriifung (‘child welfare evaluation’) in custody proceedings, such
as the Forderungsprinzip (‘support principle’), the Kontinuitdtsprinzip (‘continuity
principle’) and the child’s wishes and relationships. The latest research findings in the
non-legal sciences (e.g. pedagogy and psychology) should also be taken into account
when applying the law. Legislators cannot take into account and regulate all possible
circumstances. In family law it is therefore not possible to dispense with vague legal
concepts or provide a clear definition of these concepts. Vague legal concepts which
correspond to the concept of Kindeswohl can also therefore be found in other European
legal systems as well as in international agreements. Kindeswohl is, however,
specified as a fundamental principle in many specific legislative provisions, e.g. in
Sections 1631b, 1631d (1), line 2 and 1634(4) of the Civil Code, which contain
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provisions relating to Personensorge (‘care for the person of the child’). Section 1697
of the Civil Code acts as a catch-all provision and emphasises the importance of child
welfare as a basis for decisions in all matters relating to custody and contact with
children. It must therefore also be taken into account when taking decisions relating to
the Vermogenssorge (‘care for the property of a child’) and the Personensorge (‘care

for the person of the child”), which both form part of the concept of parental custody.

3. Which article of the Civil Code (apart from Section 1626, in which the concept of parental
custody is defined) contains a definition of custody? Which body takes decisions concerning
the care for the property of the child? Is it the Jugendamt or the family court?

Section 1626 of the Civil Code explains the concept of parental custody and makes it
clear that this includes both care for the property of the child and care for the person
of the child. Section 1629 of the Civil Code indicates that parental custody also
includes representing the child. The scope of care for the person of the child is outlined
in Section 1631 of the Civil Code. Provisions relating to the care for the property of
the child are in Section 1638 of the Civil Code. Decisions relating to the care for the
property of the child within the framework of parental custody are taken by the family

court.

4. Could you clarify how Bindungstoleranz (‘tolerance of a spouse’s relationship with a
common child’) is interpreted by the Jugendamt and by the other parties involved in family

disputes?

The term Bindungstoleranz refers to the ability of parents, especially in disputes over
the custody of a child, to project a positive image of the other parent and allow the
child contact time with the other parent without there being tension. The parents’

Bindungstoleranz can be an important factor in the custody decision.
5. How many children are subject to Jugendamt measures/decisions each year?*

As the Jugendamt has overall responsibility for child and youth welfare services and

! The statistical data for all sub-questions under question 5 comes from surveys carried out to collect the child and youth welfare
service statistics which must be compiled in accordance with Section 98 of VVolume V11 of the Social Code.
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Which and how many associations, institutes and foundations (voluntary organisations) have a

in light of the objectives of child and youth welfare services listed under 1 above, in
principle all children are directly or indirectly subject to Jugendamt measures and
decisions. It is not possible to determine the number of children subject to specific
measures. This is because statistics are only compiled for each sector. However, it is
also because most relevant sectoral statistics only include the number of measures
taken and not the number of children subject to them. Given the fact that there is a
high degree of overlap between the different areas it is not expedient to make these

calculations.

working partnership with the Jugendamt?

How many employees (in total) work for the almost 700 Jugendamt offices and for the many

There is no statistical data relating to the number of voluntary organisations that the
Jugendamt has a working partnership with.

NGOs which work with the Jugendamt to protect child welfare in Germany?

560 regional authorities have their own Jugendamt.! In order to determine the total
number of employees, the concept of ‘protecting child welfare’ must be clearly
defined and applied to all child and youth welfare services. Altogether there are
761 758 people working in child and youth welfare institutions, authorities and
offices.? If we exclude other forms of employment, altogether 709 738 of these are in

the category of ‘employees, workers and officials’.

What is the total annual budget for each Jugendamt and are these figures public?

The official statistics relating to child and youth welfare services indicate the amount
of money received by different levels of government, including the municipal level.
More detailed data than that published by the Federal Statistical Office® can be

obtained via the State Statistical Offices (for a fee). Data relating to individual

! These figures are for 2016. Source: Child and youth welfare services

2 Excluding technical/janitorial staff. Data from December 2014 (all areas apart from children’s day care) and March 2015 (children’s day

care).

3 Available at: https://www.destatis.de/DE/Publikationen/Thematisch/Soziales/KinderJugendhilfe/AusgabenEinnahmenJugendhilfe.html.
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municipalities is not confidential. In 2014 municipalities received a total of
EUR 35 449 813 757. If this is divided among the 563 Jugendamt offices operating in
2014, the total per Jugendamt office was approximately EUR 63 million on average.
The actual budgets differ considerably between Jugendamt offices depending on the
number of people under the office’s jurisdiction. In some cases, these budget
differences are the result of state development programmes, through which, for
example, the providers of child day care centres are partially financed directly by the
federal states. Other differences are linked to the social structure of the population.
The specific features of the local authorities in question must be taken into
consideration when comparing municipal budgets across regions and blanket

comparisons cannot be made.

6. Which local, regional or federal authority supervises the activities of Jugendamt
offices?

The Jugendamt offices, as local providers of public youth welfare services, are part of
the system of municipal (self-)government. Legal oversight of municipal government
takes place at federal state level in order to examine the lawfulness of decisions made
by the Jugendamt. Germany’s federal system means that individual federal states
decide which authority has legal oversight of the individual Jugendamt offices, and
the authority chosen differs between states. There is no federal oversight of Jugendamt
decisions. Federal law creates the provisions of Volume VIII of the Social Code
pertaining to child and youth welfare services, which are then implemented by the
states (Article 83 of the Basic Law). Obviously the federal government has regular
discussions with the states about the scope and application of these provisions,
whether in regard to the creation of new regulations or the application of existing ones.
It is not possible for the federal government to influence specific decisions by
Jugendamt offices because of the way powers are allocated by Germany’s
constitution. Decisions by the Jugendamt are justiciable. The parties can have these

decisions reviewed by the relevant courts.

At which stage of the dispute is the Jugendamt’s recommendation presented to

the family court?
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There are no procedural rules for the presentation of the Jugendamt’s recommendation
to the family court. It is, however, recommended that they follow the rules pertaining
to the involvement of the Jugendamt in family court proceedings in accordance with
Section 162 of the Act on Court Procedures in Family Matters and Non-Litigious
Matters (FamFG Act). If the Jugendamt is involved or consulted, its recommendations

are also presented to the family court.

Does the Jugendamt notify the parent affected by the aforementioned recommendation before
the court hearing takes place and does a parent have the right to raise an objection to the

Jugendamt’s recommendation during court proceedings?

In accordance with Section 160 of the FamFG Act, the parents must be heard as part
of the proceedings. At this hearing, parents naturally have the opportunity to comment
on the opinion of the Jugendamt. If the court wishes to base its decision on the
Jugendamt’s opinion, the parties must be given the opportunity beforehand to

comment on this (Section 37(2) of the FamFG Act).

Are the parents heard by the Jugendamt before the court proceedings take place? Does the

Jugendamt document these meetings and make this data available to parents?

In accordance with Section 50(2) of Volume VIII of the Social Code, the Jugendamt
shall inform the family court of, in particular, services that have already been offered
and provided, support the development of the child or young person by incorporating
educational and social considerations, and recommend other forms of (youth welfare)
assistance. In child custody cases the Jugendamt shall inform the family court of the
status of the consultation process by the date specified in Section 155(2) of the FamFG
Act. As a rule, this requires the Jugendamt to offer advice and support to the parents
or to try to offer them assistance before the court proceedings take place. In order to
arrange the necessary assistance, an assistance plan should be set up together with the
primary carer and the child or young person which contains details of the type of
assistance that is required and the services that need to be provided (see Section 36(2),
line 2 of Volume VIII of the Social Code). The court is also informed on the basis of
this assistance plan. There is no formal hearing on the opinion that the Jugendamt plans

to present to the court. As the assistance plan is set up in conjunction with parents and
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they help decide on its scope, it is not necessary to make the plan available to parents.
Requests for the publication of additional documentation are governed by the general
rules pertaining to parties’ right of access to social data, Section 83 of Volume X of

the Social Code under the conditions of Section 61 of VVolume V111 of the Social Code.

7. The Jugendamt can also take temporary measures related to the child before the execution
of the judicial decision. This is notably the case when Beistandschaft (‘legal advisership’), an
important issue for many petitioners, is used. For this reason, the PETI Committee would like

to obtain more detailed information about these measures and, in particular, the Beistandschaft.

Do parents have the opportunity to appeal against the aforementioned measures? Who takes
the decision to initiate a Beistandschaft and what criteria is this based on? Does a judge need
to act to initiate a Beistandschaft? Can both parents request a measure or decision on
Beistandschaft prior to the judge’s decision on custody of the child? What criteria does the
Jugendamt base its decisions on when setting up a Beistandschaft? Is there the possibility to
object to a Beistandschaft? If so, can this objection suspend or cancel the Beistandschaft?
Does the Verfahrensbeistand have any kind of contact with the parents before submitting

the report to the court?

Beistandschaft (‘legal advisership’) by the Jugendamt is regulated by Section 1712 of
the Civil Code. It is a special way of legally representing an underage child. It is a
voluntary form of support offered by the Jugendamt in accordance with Section 52a of
Volume V111 of the Social Code to mothers in cases where the parents are not married.
Only the Jugendamt can become Beistand (‘legal adviser’). In accordance with Section
1712 of the Civil Code, the parent must send a written request to the responsible
Jugendamt office in order to apply for legal advisership. The application can be made
by a parent who, for the area of responsibilities of the Beistandschaft applied for, has
sole parental custody, or, if parental custody is held jointly by the parents, by the parent
in whose care the child now is (Section 1713(1) of the Civil Code). The application is
not subject to judicial scrutiny. The Jugendamt only checks whether the application is
admissible or not. Beistandschaft is a form of assistance provided by the Jugendamt
which is requested on a purely voluntary basis by the eligible applicant and begins
once the application is received by the relevant Jugendamt. It does not require a

separate judgment to be made. For this reason, it is not possible to challenge it. In
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accordance with Section 1715 of the Civil Code, the Beistandschaft ends when the
applicant demands this in writing.

The Beistandschaft is limited to the tasks listed in Section 1712 of the Civil Code,
namely the determination of paternity, the assertion of maintenance claims and the
disposition of these claims. In relation to these tasks, the Jugendamt becomes a
representative of the child alongside the parent who is authorised to represent the
child. The Beistandschaft does not restrict parental custody. Furthermore, the
Beistandschaft does not give the Jugendamt the right to carry out any activities other

than representation in the aforementioned tasks.

The term Beistand (‘legal adviser”) within the meaning of Section 1712 of the Civil Code
should not be confused with the term Verfahrensbeistand (‘guardian ad litem’). A
Verfahrensbeistand is appointed by the family court in cases where it is provided for by
the law (see, for example, Sections 158,167, 174 and 191 of the FamFG Act). The role
of the Verfahrensbeistand is to identify the best interests of the child and assert these
interests during court proceedings. This does not, however, make the Verfahrensbeistand
the child’s legal representative. The Verfahrensbeistand should inform the child about
the subject, order and potential outcome of proceedings in an appropriate manner
(Section 158(4), line 2(2) of the FamFG Act). The court can also ask the
Verfahrensbeistand to talk to the parents and other carers of a child and help parties

come to an amicable solution (Section 158(4), line 3 of the FamFG Act).

8. Finally, we would like to know whether the Jugendamt is able to evaluate the performance
of the judges in family law cases.

If so, what are the measures put in place to ensure that this evaluation does not have an

impact on the career of the judges?

Moreover, is there any data about the number of cases in which the judge has taken

a decision other than the one suggested by the Jugendamt?

The Jugendamt’s involvement in family court proceedings is, as outlined in the reply
to question 6, governed by Section 162 of the FamFG Act. According to this, the
Jugendamt has the right to be consulted and involved. The Jugendamt thereby helps
shed light on the circumstances of the case as part of the official investigation carried

out by the court.
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However, it is not the task of the authorities to evaluate the work of the courts. Any
form of influence of the executive on the work of the courts or the careers of the judges
working in them would be incompatible with the constitutional principle of judicial
independence (Article 97(1) of the Basic Law).

The legal protection of parents, which is also a constitutional principle enshrined in
Article 19(4) of the Basic Law, against an opinion of the Jugendamt is guaranteed
through the legal remedy they are entitled to in accordance with the FamFG Act. The
appeal court’s review of the first ruling includes the investigation into the
circumstances of the case, therefore the Jugendamt’s opinion is part of the family
court’s investigations. However, we do not have any data on the number of cases in

which court rulings were not in line with the assessment of the Jugendamt.

9. In Germany, children are heard from the age of three in family court proceedings. In some
other EU countries, children of this age are considered too young and not mature enough to be

consulted in disputes involving their parents.

Therefore, we would like to know if the German authorities systematically refuse to execute
judicial decisions taken abroad in cases where children have not been consulted (even cases

involving very young children).

In accordance with Article 23(b) of Council Regulation (EC) No 2201/2003
concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility, repealing Regulation
(EC) No 1347/2000 (the Brussels Ila Regulation), judgments on parental
responsibility are not recognised if they are made, except in urgent cases, without the
child having been given the opportunity to be heard, in violation of the fundamental

principles of procedure of the Member State in which recognition is sought.

National courts are obliged to hear the child in person if he/she is aged 14 or over. If
the proceedings concern solely the child’s property, a personal hearing is not
necessary if such a hearing would not be appropriate due to the nature of the matter
in question. If the child has not yet reached the age of 14, he/she should be heard if it
is important to hear about the preferences, relationships or wishes of the child in order
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to make the decision or if a personal hearing is appropriate for other reasons (Section

159(1) and 159(2) of the FamFG Act). The Federal Constitutional Court has ruled that
a court can ask to hear a child who is almost 3 years’ old at the time of the decision or
at least appoint a Verfahrensbeistand (‘guardian ad litem”) for the child. The wishes

expressed by a very young child are therefore not, first and foremost, an expression

of the child’s right to self-determination. However, the hearing can give an indication

of the child’s relationship with a parent, which in turn should be taken into account

when the decision is made (see Federal Constitutional Court’s ruling of 26 September

2006, 1 BvR 1827/06, para 24). A hearing is compulsory apart from in exceptional

cases. If a hearing is required, based on these principles, decisions taken abroad

without a hearing will generally not be recognised in Germany (see, for example,

Rauscher, in ‘Europdisches Zivilprozess- und Kollisionsrecht’, 4th edition, Article 23

Brussels Ila Regulation, para 8 - 9).

Accordingly, the Oberlandesgericht (Higher Regional Court) in Munich, for instance,
considered that it was necessary to hear children aged 5 and 8 and therefore refused to
recognise a judgment because a hearing was not carried out in the State of origin
because of the child’s age (Oberlandesgericht of Munich, judgment of 20 October
2014, 12 UF 1383/14, 11.3.a).

However, if the judgment was made as part of a fast-tracked process, the fact that the
child was not heard shall not prevent the judgment from being recognised in Germany
(Federal Court of Justice (BGH), ruling of 8 April 2015--X11 ZB 148/14-, BGHZ 205,
10-22, para 46).

The hearing of a child is not recorded and the parents receive only a brief summary.

In accordance with Section 28(4) of the FamFG Act, a written transcript of the outcome
of the child’s hearing should be produced. The important elements of the personal
hearing should be recorded in the notes. It is possible to create a note in the form of an

electronic legal document.

Could you also please indicate

who attends the hearing of a child?

If the court has appointed a Verfahrenbeistand (‘guardian ad litem’) for the child in
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accordance with Section 158 of the FamFG Act, the personal hearing should take place
in the presence of this person. Apart from that, it is at the court’s discretion who attends
the personal hearing (Section 159(4), line 4 of the FamFG Act). The court should
create a positive and safe environment which allows the child to express his/her wishes
and needs openly. It may, therefore, be necessary in some cases to hold the hearing
without the parents and their legal representatives, as the child may come into conflict
with his/her parents when making truthful statements and because the presence of the
parents may affect the child’s impartiality. The parents must, however, be notified of
the outcome of the hearing in accordance with the principle of the right to a fair

hearing.
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Annex 5

A. List of related petitions;

B. Intervention of Maria Garzon, Director of FIBGAR;

Annex 5A

Number

Title

Language

Con.
Countries

1013-12

on the theft of a newborn at a hospital in Spain
and the failure of authorities to properly
investigate the case

Spanish

Spain,

1201-12

on the theft of a newborn at a hospital in Spain
and the failure of authorities to properly
investigate the case

Spanish

Spain,

1209-12

on the theft of newborns at a hospital in Spain,
and the failure of authorities to properly
investigate the cases

Spanish

Spain,

1323-12

on the theft of a newborn at a hospital in Spain
and the failure of authorities to properly
investigate the case

Spanish

Spain,

1368-12

by E. M. G. (Spanish), on the theft of a newborn
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1369-12

by M. M. G. A. (Spanish), on the theft of a
newborn at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1631-12

by M. C. G. H. (Spanish), on the theft of a
newborn at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1772-12

by A. P.H. (Spanish), on the theft of a newborn
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1790-12

by A. B. S. (Spanish), on the theft of a newborn
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

0927-13

by E.C.U. (Spanish), on the theft of a new-born
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

0758-13

by R. A. A. (British) on the actions of the
Spanish police in a case involving the suspected
kidnapping of the petitioner's child

English

Spain

CR\1141947BG.docx 73/84

PE601.177v05-00

BG




BG

Annex 5B

Speech by Maria Garzén at the Working Group on Child Welfare Issues of
the European Parliament

The Baltasar Garzon International Foundation (FIBGAR), of which | am a director, promotes
historical memory and human rights programmes, championing the search for the truth so that
victims may obtain justice, reparation and guarantees of non-recurrence.

The Foundation achieves its aims through research, through support for victims and institutions,
and through education, telling young people throughout the country about our past history. We
believe firmly in the importance of bringing the past to the present, because transitional justice
mechanisms are important.

When speaking about the issue of stolen children we have to go back to when this first began,
during the time of Francisco Franco’s dictatorship.

The Parliamentary Assembly of the Council of Europe referred to this in its Declaration of
Condemnation of the Franco Dictatorship 17 March 2006, as follows:

“Among the victims were the ‘lost children’ of Francoism. They were the babies and young
children who after being removed from their imprisoned mothers, had their names changed so
they could be adopted by regime families”. It continues: “Many thousands of working class
children were also sent to state institutions because the regime considered their own Republican
families ‘unfit’ to raise them ... There were also cases of child refugees who were kidnapped
from France by the regime’s external ‘repatriation’ service and then placed in Francoist state
institutions.”

The Council of Europe Declaration finishes by saying:

“The Franco regime spoke of the ‘protection of minors’. But this idea of protection integrated
a link to punishment. The children had to actively expiate the ‘sins of the fathers’. Yet, at the
same time, they were repeatedly told that they too were irrecoverable. As such, they were
frequently segregated from other classes of inmates in state institutions and mistreated both
physically, mentally and in other ways.”

Figures from Judge Baltasar Garzon’s Court Order of 18 November 2008 put at 30 960 the
number of children seized from their parents and handed over to ‘loyal’ families, with the aim,
or at least the declared aim, of bringing them up in line with the principles of national
Catholicism.

In this way their biological mothers could not create the conditions necessary for the ‘Marxist
gene’ already present in their DNA to develop. A genetic anomaly passed on by their mother
which, according to the explanation given by military psychiatric commander Antonio Vallejo-
Négera in his study ‘Eugenesia de la hispanidad y regeneracion de la raza’ [The eugenics of
Spanish characteristics and regeneration of the race], if not dealt with in time, threatened to turn
into an ‘alien’ and would make a carrier into a democrat, a republican and possibly, even a
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Marxist.

It is clear that these facts breach a number of articles in the Convention on the Rights of the
Child, and particularly Articles 7 to 11 which deal specifically with the right to preserve one’s
identity, to prevent separation against the will of the parents, and the obligation on states to
fight such practices.

This is why as many as three UN agencies, including the Working Group on Enforced or
Involuntary Disappearances and the Special Rapporteur on the Promotion of Truth, Justice,
Reparation and Guarantees of Non-recurrence, have urged Spain to set up a DNA bank so that
these children, now adults, may be sought and found and may recover their true identity.

Spain, as you know, has not yet implemented these recommendations.

Initiatives along these lines do exist, for instance that of April 2016 by the Justice Committee
of the Spanish Congress, but none by our Government. Spain’s victims continue to wait and
hope because they will never stop searching for an answer. As regards justice, for example,
Franco’s victims, despite being the biggest victims group in our country (150 000 people who
disappeared, over 30 000 stolen children), are not even recognised as such in the ‘Estatuto de
la Victima’ [Legal Status of Victim], which is why they have had to turn to the courts in
Argentina.

In FIBGAR, we always remember that this problem was created by the state and that it should
be the state that guarantees the rights of its own citizens.

I do not want to leave this parliament without making one important point.

Those of us in human rights organisations are surprised at how the EU institutions constantly
reject petitions filed by Spaniards seeking justice on these issues. The EU institutions claim that
these are domestic matters but both the nature of the deeds and the impossibility of obtaining
justice in our country mean that they cannot be a domestic issue.

As | said at the start, our Foundation has worked since its inception to bring the past to the
present, basing this on the importance of transitional justice mechanisms. The problem of stolen
children is a clear example of how a practice that starts out as a systematic state plan conceived
for ideological reasons can turn into a commercial one, a mafia maintained over time by
institutions — in our case religious and medical ones — for more than 50 years.

Children continued to be taken away in our country until well after democracy arrived. We are
in fact supporting a woman, Ruth Appleby, whose daughter was taken away at birth in A Corufia
in 1992,

SIMILAR MODELS

Various victims associations, and in particular Francisco Gonzélez Tena, with whom our
Foundation works, put at 300 000 the number of people — that is, children and the children’s
families — affected in total over the whole period.

When speaking with these associations and with other victims, it becomes clear that there are
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similarities between all these cases that show us how systematic this criminal practice was in
our country. Mothers with limited means who, told their babies were dead, were not allowed to
see the body, or if they were shown the body, this was only for a few seconds (a report by the
magazine ‘Intervia’ revealed that in one hospital mothers were shown a frozen foetus kept for
this purpose), non-existent death certificates, cemeteries that would not help with searches for
remains, etc.

When many of us criticise our ‘model transition’ we only do so from a desire to stress that
crimes as serious as those committed under a dictatorship should be made subject to a
transitional justice process, and that the only way of ensuring that events such as these are not
repeated is for justice, truth and reparation to be applied to the victims. Because of one thing
you can be sure: it is not just the families who are the victims, but society as a whole.

The same questions constantly hound us:

How can it be that these mafias are allowed to continue operating in a democracy? Why do our
authorities not see how important it is to resolve the problems of the past? To take pertinent
steps? How can Europe permit it, that the rights of the victims are not guaranteed? If there are
no guarantees of Truth and Justice, and scarcely any of Reparation, how then, tell me, can we
guarantee there will be no Re-occurrence?

On behalf of our Foundation I ask you to consider this issue, to think about the power you hold
and to issue a strong statement in support of these families who are searching for their children
and these children who are searching for their identify. To make recommendations to Spain,
because only international pressure will bring about a change in my country.

I am the mother of two small children; I intend that they will know our history, in order to
understand the present and work for a future in a Europe that is fairer and more just for all. |
and many Spaniards need to feel we can count on you for protection.

Thank you for your time and your interest.
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Annex 6
A. List of related petitions;
B. Intervention of Ms Lena Hellblom Sjdgren, Swedish psychologist.

Annex 6A
Number | Title Language | Con. Countries
1140-14 | by H. J. (Danish), on the rights of Danish Denmark, Sweden,
children in Denmark and Sweden.
2434-14 | by R. H. (Swedish), on behalf of the English Denmark, Finland,
Nordic Committee for Human Rights Sweden, Norway,

(NKMR) on a report on child custody
in Denmark, Finland, Norway and
Sweden

Annex 6B

Intervention of Ms Lena Hellblom Sjdgren, Swedish
Some points for February 9 2017 in Brussels, by Lena Hellblom Sjdgren

Introduction

I thank the Working Group at the European Parliament Petitions Committee for this opportunity
to address you. As one of the signers of petition No 2434/2014 on behalf of the Nordic
Committee for Human Rights (NKMR) | want to stress that the focus is to make you, and
hopefully the rest of the world, aware that in Sweden there is an ongoing violation of the human
right to family life on all levels, and that this is causing a lot of harm to children and families.
It seems to me as if my society and my home state has forgot about Article 16 in the Universal
Declaration of Human Rights 1948, (anecdotal information, also my birth year), stating:

“The family is the natural and fundamental group unit of society and is entitled to

protection by society and by the State.”

A democratic state of law is based on human rights, rule of law and democracy. For candidate
countries to be accepted in EU there must be institutions put in place guaranteeing this as well
as institutions to protect minorities (Nowak, 2003 p 238).

Sweden has all this formally as you know. What about practice? It is from my experience as an
investigative psychologist and researcher since the beginning of the 1990s that | want to make
some remarks about human rights, rule of law and democracy.

Human rights

The EU-convention on Human Rights was incorporated in the Swedish law in 1995. In
investigations regarding children and families made by the social services there is very, very
rarely any mentioning of human rights. Referrals to the child’s and other family members” right
to family life is as rare. As this is not an issue in the investigations that the courts base their
decisions on, it is not an issue for the courts. The human right to family life, or the human right
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for the child to keep his/her identity is very rarely even mentioned.

The child’s best interests is very often mentioned, both in the investigations made by the social
serviced and in the court decisions. But there is no substantiated content given to the concept.
The decisions based on what is stated to be the best interest of the child are often gratuitous. It
is possible to define the child’s best interests with reference to the basic need of the child to
have love and acceptance to be able grow to a healthy whole person with empathy, and to the
child’s legal and human rights, but so far this general definition has not been put into practise:

The child’s best interests is to be well enough cared for with love/acceptance from both parents (or
those who are there for the child as parents and love the child),

to have the right to close contact with both parents and their family networks and thus have the
right to his or her identity respected,

and to be able to speak out his or her opinion on matters concerning him or her freely, when mature
enough and after having been informed with relevant impartial facts, without ever being pressured
to choose between the parents (or those who are as parents).

Rule of law

The investigations, made by social workers (87 % of them female) with 3.5 years of a general
education, with their recommendations, constitute the basis for verdicts regarding children’s
and families” future lives in the general courts (no specialized family or juvenile courts exist in
Sweden). No experts are involved, except in rare cases where the social services has picked a
doctor or a psychologist to make a statement, and in cases where a parent has afforded to have
an expert involved to make an investigation. Often social workers from hear say information or
a rumour make psychiatric diagnoses, such as Munchhausen Syndrome by Proxy. They do not
have the expertise to make such diagnoses for mothers, or to or to state that a father is guilty of
sexual or physical abuse, but they do. With such or some other unlawful base without any
competent investigation they decide to protect the mother /father and child. Mothers and
children are often placed in women shelters where the doctrine is to always believe mother’s
accusations.

The social workers, called social secretaries, are, according to the law regulating the social
services , (Socialtjanstlagen, shortened SoL) free to interpret that law. They are also free to
document what they consider relevant without any demands on authentic documentation,
without any national guidelines and without any standardized methods for measuring how the
child has experienced the mother’s and the father’s behavior (or the behavior of those who are
as parents for the child), the well-being of a child and without any reliable methods for adequate
risk assessments. BUT the social secretaries judge the children’s well-being, the parents’
behavior and also what they call risks for the child in the future. Thus they often recommend
the parent whom they have sided with to be the sole custodian, and the other parent to stay out
of the child’s life (or have visitation rights with supervision), or they recommend the child
(children) to be put in foster care (in Sweden ironically enough called family homes). Often the
recommendations made by the social secretaries have been put in place, before the court hearing
to decide about such measures as to forbid the child to have contact with one parent, or to be
placed with foreigners in the foreigners” home .

This power given to (a growing number of female) authority professionals (the social
secretaries) , who now more and more delegate the task of finding foster homes to private
companies, some of them real big with global economical interests, put the fundamental
Swedish law out of order. According to art 3 in Sweden’s constitutional law all authority
application must be made impartial and with respect for matters of fact.
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Democracy

The subjective recommendations, based on what the social secretaries or their colleagues think
Is important, hearsay, and arbitrary facts picked out depending on how they have sided (with
the father or the mother, or with the foster home they have chosen) are given to a local political
board , the social council, consisted of mostly free time politicians. This board in 98 % decide
according to the social secretaries” recommendations. This formally democratic decision, based
on what is by all actors considered to be a good enough investigation, is sent to the court. And
the courts mostly decide in accordance what is said to be the investigation and recommendation
made by the local social political board, thus formally fulfilling formal demands on democracy
as the local politicians can be made responsible. The former individual responsibility for
employees within authorities is abolished. The social secretaries, with an immunity that can be
compared with diplomats” immunity, thus have no reason not to treat parents they do not like,
if they like, with implacable arrogance and patronize them (and all others they do not like, or
feel threaten their own prestige or power).

Summary

Human rights, rule of law and democracy — sadly enough these three pillars for a democratic
state of law do not function properly in the Swedish every day practice in the authorities
responsible for upholding these principals, the social services and the legal system.

Although the European Convention on Human Rights was incorporated in Swedish law in 1995
the human right to family life, and the right to a fair trial regarding family matters, is not applied
in practice from what | have been able to see over my 25 years as an independent investigative
psychologist and researcher.

There are lacking legal rights of the individual child, mother/father to defend their legal and
human right to family life and to a fair trial. There is also a lack of laws for a parent, or two
parents, who without a justified cause that has been confirmed by competent and impartial
investigators, are declared as unqualified to take care of their child, and thus loose custody, and
their right to defend the child’s right to life, good enough care in all areas, education, the child’s
right to family life and to keep his/her identity. Thus the rule of law is largely set out of order.
What about the democracy? The social council with local (often free time) politicians are said
to decide both about social investigations, and about legal custody, habitation, and visitation
rights and about taking children into so-called compulsory care. This is only a formality, thus a
sham democracy. All these matters are decided by the social worker in charge. Her (mostly a
she) judgements, called recommendations, also constitute the foundation for the verdicts in
court on these life - decisive matters (in 98 % of the cases). It is a system with a lot if
arbitrariness: capricious decisions, defense of prestige/power and friendship corruption.

A suggestion

Manfred Nowak, expert on Human Rights and torture, has been appointed to lead “The Global
Study on Children Deprived of Liberty. Moving towards effective implementation”. In the press
release dated 2017-02-01 I read : “The Study is a major enterprise and a key instrument of
change which will finally check the status of the human rights of children being detained around
the world.”

Probably a State as Sweden and other Nordic States, considered to be well-functioning social
welfare States governed by law fall out of the scope with reference to children in too many
states who are used as slaves and are being detained and thus deprived of all their fundamental
rights and have no liberty. But the children held as you can say hostage ( “Children held
hostage” was the name of a book published in the US in 1991 by Clawar and Rivlin) in their
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father’s/mother’s home or in a foster home are deprived of their liberty in many ways, most of
all by being mentally kidnapped; they often have their life stories rewritten and one parent, or
both of them, pictured as really bad persons by the parent that has taken control, often with the
support of the social services, or by the foster home picked out and paid by the social services.
The children thus deprived of liberty cannot think for themselves, and my suggestion is that
they would be included in the Study led by Manfred Nowak.

Lena Hellblom Sjoégren, PhD, chartered psychologist
Testimonia

Mon Mogattu 76

79397 Siljansnés

Sweden

Committee on Petitions
April 4, 2016
peti-secretariat@europarl.europa.eu
Stockholm 16 February. 2017
Dear Members of the Petitions Committee,

Again, | want to express my gratitude for inviting me to your Petition Committee.
As | understand it, I might have expressed myself too vague or without sufficient facts. First
some self evident facts that | forgot to point out:

e There are children in need of protection from clearly observable damages and/or objectively
confirmed harmful conditions.

e To place these children in need of love/acceptance and good care in homes with total strangers
who get paid and take orders from the social services —and more and more from the consultants
employed by the growing number Stock Market companies making profit in this field - may not
be the best way to help these children.

e There are many good and very well-meaning social workers in Sweden.

e This should however not lead to the conclusion that children should be taken from their parents
and extended family when a social worker thinks the child might be at risk.

Now, 1 would like to try to explain the background for the violation of the human right to family
life that is taking place in Sweden on an everyday basis.

1. The social services reform, Law 1980:620, took on great significance for the larger part of the
Swedish population. From then on the municipal social services fall under the regulation of a
general targeted-oriented law, called the Social Services Act (SoL) which came into force on
January 1, 1982.

2. This law is not detailed or precise. The employees within the social services, called social
secretaries, are given the freedom to interpret this law which makes them responsible for the
inhabitants” well-being. This change has been characterized as making the citizens in the
modern social welfare state into clients.

3. Another law introduced in 1990:52 called LVU, regulates when the state/society can take
children into forced custody, called compulsory care.
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This law is neither detailed nor precise, but rather generally targeted. The social workers are
given the freedom to decide to take children by force from their mother/father or both. At the
same time they are supposed to help and give advice to the families involved (two functions that
ought not to be united).

The interpretations made by the social worker handling a case and her investigation and
recommendations to the municipal social welfare board will be the decision of the local
politicians sitting on this board, in almost 100 % of the cases. This is called the democratic
decision of the municipal social welfare board.

This social council's decision then in almost 100 % of the cases constitutes the foundation for
the Administrative Court's decision to take a child into forced custody.

The investigation made by the social worker is not well-founded as she (87 % females) has no
reliable measures and no standardized methods to use, no national guidelines to follow, and no
demands regarding how to make authentic documentation.

The social worker has a 3.5 year academic education, but no license to practice social work. She
has no legal or professional responsibility and cannot be sued for malpractice as she has no
established body of knowledge to fall back on and has been given the power to interpret the
laws she refers to in her work.

You can summarize the results as malpractice within the social services being the rule, not the
exception, as Article 9 in the Swedish Constitution law is not followed. The wording of this
article is: “All work performed by authority professionals must be impartial and observe
objectivity and impartiality.”

Malpractice within the social services when children are removed from their families is the rule,
not the exception. Article 8 in the European Convention of Human Rights was not included in
the social workers' education, and it is not something the social worker refers to when doing her
investigations.

Malpractice within the social services is the rule, not the exception, because the detailed and
precise article in SoL, Article 5, is not followed. Article 5 stipulates that, for children who are
considered to be at risk the social workers shall have as their primary consideration if the child
can be received by a family member or other close relatives. The intention is that the child
should not lose his/her family roots.

The social worker mostly lacks knowledge in areas of vital importance for making the
investigations and the recommendations she is making; during her 3.5 years training she learns
a little of everything, but not enough of anything that is required for a good enough practice.
The social worker has the power to ask a medical doctor, a psychiatrist, or a psychologist to
investigate something the social worker wants to have investigated. She gives her interpretation
of the problem to these experts, who - like the judges in the courts — think that the social workers
have made thorough investigations and know the facts and have "weighed the pros and the
cons”. She then has the power to decide if she wants to include what the
doctor/psychiatrist/psychologist has found — or not — in her investigation and as a basis for her
recommendations.

The investigations made by the social workers are of two kinds: A. after reports of concern for
a child, so called child investigations, B. when a court has asked for an investigation regarding
custody, habitation and/or visitation, so called custody investigations. The social workers
making the custody investigations often belong to a special division called “the Family Law
Division", but they all belong to the municipal social services. Between colleagues they change
information and also copy from each others' writings, thus making it very easy to spread for
example a false diagnosis, and biased hearsay information, that when repeated over and over
again becomes the “truth” about a child or a parent.

As mentioned above, the social worker takes no consideration to the child’s or the parents
human right to family life. As the human right to family life is a not existing materia in the
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investigations and recommendations by the social worker it is a matter of no concern for the
courts that make their decisions based on the investigations and recommendations made by the
social workers.

16. When a child is believed (is not obviously harmed/scared) to be in need of protection measures
are often taken by the social services for such protection before any investigation is made.
Before any physical, psychological or sexual abuse or some very harming life conditions, have
been observed or found, the measure to place the child out of the child’s family, or, as is often
the case, place a mother who claims the father has abused her and/or the children, together with
the children in a women’s shelter, can in itself be very harmful and traumatic. Often the child
has in these cases to break up from school and their usual life, and get treatment as being abused
which is harming to the child if the child has not been abused. (There are no men’s shelters.)

17. When the social worker makes her investigation after having placed the child or the mother with
the children in protection from the parent/-s believed to be dangerous they cannot, of course,
find out how it is for the child to be with that parent/these parents in their daily life, due to the
fact that the preconditions have been drastically changed. What is observed is thus the reactions
to the changes made. The words spoken of the child in protection after mostly a lot of
questioning by foster parents or helpers with preconceived ideas about what has happened in
the past are often a repetition of what the child has heard in these questions, or if the child has
been placed in a women’s shelter, by the other adults and children being protected in the same
place. With this background the child”s will is not necessarily the real will of the child.

18. The research based knowledge that children placed in strangers' homes away from their own
family are worse off than adopted children, but even worse off than children kept in their risky
homes, seems not to be known. In a longitudinal study (1) of about 700 children diagnosed to
be in need of being placed out of their risky home environment, about one third of them were
placed in foster homes. Nearly one third of them were adopted and a little more than one third
of them stayed in their risky homes. When, after several years, these children were followed up
by looking at their school results, if they had been registered within psychiatric care, with drug
addiction problems, or had been registered as criminals, and also if they had committed suicide
the result was that the children left at home were best off. Second best on all these measurable
variables were the adopted children. Worse off were the children who had been placed in foster
homes.

19. Statistics tell us that children once placed in foster care are re-homed over and over again until
they are 18 (sometimes 20) and that placed teenagers very often (in about 50 %) run away. To
my knowledge there is no research showing that children are better off in life after having been
placed in foster care. So why is this fact not considered when making risk assessments, and
before taking decisions to remove a child from the child’s family? If there was a medicine that
could cure cancer, but at the same time cause worse pain to the patient, would that medicine be
prescribed with state support on a large scale?

20. In 2006 an “Abuse and Neglect inquiry” was appointed (officially: “The Swedish Inquiry on
Child Abuse and Neglect in Institutions and in Foster Homes, 1930 - 1980”). In the final report
(SOU 2011:63 /state Official Investigation 2011:63/) for the 866 persons interviewed about
abuse and neglect that had occurred before 1980, 763 of the 798 who were placed in foster
homes (96 %) told about abuse and neglect.

21. It is stated that “the contents of the files often lack an overall structure, uniform concepts and
definitions”. From what I have seen, these problems still exist. It is a fact that children in foster
care are still being abused, not in the least psychologically, physically and heavily neglected
regarding love/acceptance, school and medical care. 2.

22. Those who had suffered were officially given an apology by the State and were promised to be
given some compensation. But it turned out that they had to make applications and document
their suffering. Only half of the 5300 who made such applications passed the inquiries made by
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29.

a special assigned authority, which has recently been criticized internationally. It was for
example pointed out by Patricia Lundy, professor in Sociology, from Northern Ireland that the
compensation procedures making only half of the applicants “qualified” for compensation have
traumatized them a second time.

UNICEF, in their Innocenti Report Card 13 (2016): “Fairness for Children. A league table of
inequality in child well-being in rich countries’ has made comparisons of 35 countries regarding
income, education, health and well-being. Sweden is low down in this league: Number 23.
Nearly 20 % of the children have reported to have daily psycho-somatic health problems.
There has been a huge increase in the number of children being taken into the care of society.
The total number 2014 was 31.952, according to the figures from the National Board of Health
and Welfare, http://www.socialstyrelsen.se/publikationer2014/2014-9-1. About 10 people
around every child is affected by anxieties, actions intended to result in a reunification which
often leads to prestige battles where these individuals are powerless in comparison with the
social workers using their authority position. But it also means that about 320 000 voters are
affected. ..

Looking at the children taken from of a mother or a father who has done no harm to the child,
but due to the other parent’s alienation of the child driven by an implacable hostility, mostly
with support from the social services, these are about approximately 2000 every year. With the
same estimation of 10 affected family members and friends around every child this results in
20000 voters...

A new law, intended to make it even easier for the social services to take children into
compulsory care, also the growing number of children diagnosed with neuro psychiatric
problems, will soon be debated and passed in the Swedish Parliament. It is based on an official
governmental investigation (SOU 2015:17) called “The rights of children and young in
compulsory care. Suggestions for a new LVU.” Some of us, who have insight to the fact that no
one can be cured or helped in a good way by being violated to give up his/her family and be
happy with some material goods given by tax money from the state to the foster families, or
other pseudo care institutions, have argued for better solutions.

One such suggestion for a better solution is to unite the help/advice function within the social
services with already existing, well spread and well-functioning Child Care Centers and Mother
Care Centers with competent and well-trained medical professionals to Family Care Centers.
At the same time the decisions about taking children into compulsory care would be taken by a
separate and independent authority, or, as in many other countries, by a civil Court.

The present law (LVU, 1990:52) reads:
"The care
8 10 Care shall be deemed to begin when the young person, because of a decision on immediate
custody or care has been placed outside their own home."
However, the best help to any child who is deemed to be in need of help should be to receive
help within his or her family. Separating a child from its parents and loved ones is traumatizing
for the child, and should be used only when there is a serious threat to the child's health or life.
All assistance ought to begin in the family, to avoid breaking down the family, the corner stone
for building a human society according to the UN declaration on human rights.

The European Court, Strasbourg, has repeated in its child care verdicts:
"The State must unceasingly make efforts to re-unite the children with their families.”

Verdicts for the reunification of children with their families are not implemented. Children are
suffering. Parents are suffering. Grandparents are suffering. High suicide rates and deaths
related to stress in families affected by the removal of their children and limitation of visiting
rights have been noted, but it is difficult to have statistics because such statistics are not made.
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30. The parents, grandparents and children whose human right to family life is being violated have
formed different groups, for example Stolen childhood (not any more in existence after the
compensation and apology from the State), Missed grandchildren, Free children, Father- child,
National organization for family rights.

In Norway the Child Welfare Service (Barnevernet) has been accused of "state kidnapping."
According to official statistics 1664 children were taken into forced custody in 2014,
424 of these children had mothers born abroad. We are a group of professionals who
last year reported our concerns about Barnevernet, something that we now are following
up. Mrs. Gro Hillestad Thune, formerly Norway's delegate in the European Commission
on Human Rights and from whom | forwarded the message that the human right to
family life is violated on an everyday basis in Norway, is also a member in this group.

I would be most grateful if you could send me a confirmation that you have received this letter
and the Recommendation letter from Mrs. Siv Westerberg.

Very truly Yours.
Lena Hellblom Sjogren
Lena Hellblom Sjogren

1 Bohman, M. & Sigvardsson, S. (1980). A prospective longitudinal studies of children registered for adoption. Acta
Psychiatrica Scandinavica, 61, 339-355.

2 Mattsson, Titti, Vinnerljung, Bo (2016). Barn i familjehem. Forslag pé atgéarder som skulle géra skillnad for
samhallets mest utsatta. Children in family homes. Suggestions on measures that would make a difference for the
children most in need in society. “Family home” is the opposite of a foster home and confusing, as Stefan
Carlsson has pointed out (1995, p. 74), but it is the word used for the homes with foreigners where children
taken from their families are placed.In Mattsson&Vinnerljung you can find a lot of relevant and good references
regarding the negative outcome of child welfare clients.
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