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Úvod
Mandát tejto neformálnej pracovnej skupiny bol pôvodne založený na štyroch hlavných
témach spojených s prijatými petíciami:
1. medzinárodné únosy detí rodičmi;
2. služby úradu Jugendamt v Nemecku;
3. osvojenia bez súhlasu rodičov v Spojenom kráľovstve;
4. nezvestní novorodenci v Španielsku.
Počas celého obdobia mandátu pracovnej skupiny jej boli zasielané niektoré petície. Ak sa
zdalo, že ide o izolované jednotlivé prípady, na danú tému sa nezvolala osobitná schôdza.
Rozhodlo sa, že na schôdzi vo februári 2017 sa bude dôkladnejšie diskutovať o piatej téme:
petíciách týkajúcich sa sociálnych služieb v severských krajinách.
Mandátom pracovnej skupiny bolo určiť možné systémové nedostatky, ktoré je potrebné
riešiť vzhľadom na dôležité informácie, ktoré poskytli predkladatelia petícií a/alebo iné
zainteresované strany a experti, a pokúsiť sa nájsť nejaké praktické a politické riešenia
otázok, v ktorých sú právne kompetencie EÚ obmedzené. Zámerom bolo diskutovať o zlých
postupoch, neprimeranom vykonávaní, nesprávnom výklade zákonov, rozporoch medzi
súdnymi rozhodnutiami a vykonanými rozsudkami. Pracovná skupina v predložených
prípadoch často zistila cezhraničné prvky alebo cezhraničné dôsledky.
Na každú schôdzu boli pozvaní hostia, aby si s poslancami vymenili odborné znalosti
a skúsenosti, pokiaľ ide o otázky, na ktoré sa poukázalo v petíciách.
Členovia pracovnej skupiny sa od októbra 2015 do marca 2017 stretli celkom osemkrát.

I. Stručná správa o stretnutiach
V tejto časti správy sú zhrnuté vystúpenia odborníkov pozvaných na schôdze pracovnej
skupiny. Za vyjadrené názory zodpovedajú výlučne ich autori a tieto názory nevyhnutne
nepredstavujú oficiálne stanovisko členov pracovnej skupiny ani členov Výboru
pre petície.
1. Úvodná schôdza (z 19. októbra 2015)
Hostia: Joanna Serdinska a Ellen Gorris, GR JUST
Dve úradníčky Generálneho riaditeľstva pre spravodlivosť predstavili právny rámec, ktorý
majú inštitúcie EÚ k dispozícii, pokiaľ ide o právne predpisy EÚ vo veciach týkajúcich sa
rodiny a ochrany dieťaťa. Poskytli podrobnejšie informácie o nariadení Brusel IIa a jeho
plánovanom prepracovanom znení, ktoré sa má uverejniť v nadchádzajúcich mesiacoch.
Pozn.: Odvtedy bolo uverejnené prepracované znenie nariadenia Rady o právomoci a
uznávaní a výkone rozhodnutí v manželských veciach a vo veciach rodičovských práv a
povinností a o medzinárodných únosoch detí (Brusel IIa), a to v júni 2016 (pozri:
https://ec.europa.eu/transparency/regdoc/rep/1/2016/SK/1-2016-411-SK-F1-1.PDF).
Výbor pre petície prijal 25. apríla 2017 stanovisko k správe Výboru pre právne veci
(spravodajkyňa: Soledad Cabezon Ruiz, S&D).
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Koordinátori Výboru pre petície na svojej schôdzi z 15. októbra 2015 poverili členov
pracovnej skupiny vypracovaním návrhu dvoch otázok na ústne zodpovedanie
v spolupráci s Výborom pre právne veci o ochrane najlepších záujmov dieťaťa (naprieč
hranicami) v Európe.
Znenie otázok na ústne zodpovedanie predložených na plenárnej schôdzi 27. apríla 2016
je k dispozícii na týchto adresách:
http://www.europarl.europa.eu/sides/getDoc.do?type=OQ&reference=O-2016000027&language=SK
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+OQ+O-2016000028+0+DOC+XML+V0//SK
V prílohe I pozri niektoré abstrakty z rozpravy v pléne:
http://www.europarl.europa.eu/sides/getDoc.do?type=CRE&reference=20160427&second
Ref=ITEM-020&language=SK;
http://audiovisual.europarl.europa.eu/Assetdetail.aspx?ref=I120175
2. Činnosti Európskej komisie vo veciach práv detí a jej pozícia
k petíciám týkajúcim sa úlohy služieb úradu Jugendamt (schôdza
zo štvrtka 25. februára 2016)
Hostia:
Margaret Tuite, koordinátorka Európskej komisie pre práva dieťaťa;
Sina Van den Bogaert, Európska komisia, oddelenie C.1
Margaret Tuite prezentovala hlavné výsledky činnosti, ktoré boli nedávno dosiahnuté
v rámci jej útvaru a všeobecnejšie v rámci Európskeho fóra pre práva dieťaťa. Osobitne
zdôraznila diskusný dokument vypracovaný pre potreby 9. fóra (uverejnený v apríli
2015), v ktorom sa poskytujú usmernenia pre koordináciu a spoluprácu v integrovaných
systémoch ochrany dieťaťa (k dispozícii na adrese: https://ec.europa.eu/antitrafficking/eu-policy/coordination-and-cooperation-integrated-child-protection-systemsreflection-paper_en).
V súvislosti s petíciami týkajúcimi sa služieb úradu Jugendamt Sina Van den Bogaert
vysvetlila pozíciu Európskej komisie k otázkam, ktoré nastolili predkladatelia petícií
v súvislosti s konaniami vo veci starostlivosti o deti a osobnej starostlivosti v Nemecku.
Zopakovala pozíciu Komisie, že nemá žiadne všeobecné právomoci zasahovať
v jednotlivých prípadoch možného porušovania práv, ktoré nastali výlučne
vo vnútroštátnom kontexte a nemajú prepojenie s právom Únie (ako sú mnohé prvky
rodinného práva). Pripomenula účastníkom, že v nariadení Brusel IIa sa nestanovujú
pravidlá pre hmotné právo uplatniteľné na rodičovské práva a povinnosti.
Komisia preto predkladateľom petícií odporúča, aby využili všetky možné odvolacie
a nápravné postupy v Nemecku, a ako poslednú možnosť predložili svoje veci
Európskemu súdu pre ľudské práva.
Zopakovaná pozícia Komisie niektorých členov pracovnej skupiny neuspokojila a bolo
rozhodnuté, že tejto otázke sa bude venovať ďalšia schôdza. Táto druhá schôdza sa
uskutočnila v septembri 2016 (pozri štvrtú schôdzu ďalej).
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V nadväznosti na dve otázky na ústne zodpovedanie o ochrane najlepších záujmov dieťaťa
(naprieč hranicami) v Európe sa Výbor pre petície rozhodol predložiť návrh uznesenia
na zhrnutie diskusie o ochrane záujmov dieťaťa.
Uznesenie Európskeho parlamentu z 28. apríla 2016 o ochrane záujmov dieťaťa v celej
EÚ na základe petícií adresovaných Európskemu parlamentu je k dispozícii tu:
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=SK&reference=P8TA-2016-0142.

3.

Konania vo veciach starostlivosti o deti v Dánsku

(schôdza zo štvrtka

26. apríla 2016)

Hosť: Pia Deleuran, právnička a mediátorka v Dánsku.
Petície predložené bývalými partnermi/manželmi dánskych občanov, ktorí nie sú
dánskymi štátnymi príslušníkmi, sa zaoberali prístupom dánskych orgánov k veciam
týkajúcim sa starostlivosti o deti, záujmu dieťaťa, osobnej starostlivosti a únosov detí
v Dánsku. Po vypočutí týchto petícií na schôdzi výboru sa rozhodlo, že sa uskutoční
návšteva na účely zistenia potrebných skutočností, ktorá prebehla 20. a 21. júna 2013.
Výbor 22. októbra 2013 prijal pracovný dokument s niekoľkými odporúčaniami
pre dánsku vládu.
Pia Deleuran je právnička s 25 rokmi skúseností v rodinných záležitostiach. Okrem titulu
z práva má aj titul z pedagogiky z Fakulty humanitných vied Kodanskej univerzity.
Od roku 2003 do roku 2007 pôsobila ako mediátorka a spolumediátorka v podnikových,
obchodných a rodinných veciach a pre súdy v Dánsku. Pracuje ako školiteľka v rámci
Dánskeho združenia právnických firiem a v čase schôdze pracovala na projekte
s niekoľkými ďalšími expertmi s cieľom upozorniť na nedostatky systému a navrhnúť
niektoré zlepšenia.
Pani Deleuranová sa sústredila na to, čo považuje za hlavné nedostatky dánskeho zákona
o rodičovských právach a povinnostiach (Forældreansvarsloven 2007) revidovaného
v roku 2012, ku ktorému sú pripojené takzvané rozvodové balíky 1, ktorý nadobudol
účinnosť v októbri 2015 a obsahuje úpravu povinností biologických rodičov v prípade
sporu týkajúceho sa ich detí.
Cieľom dánskeho prístupu je podnietiť rodičov, aby v prípade rozpadu ich vzťahu či
manželstva dosiahli dohodu o starostlivosti o deti a práve na návštevy. Zámerom úpravy
je podporiť oboch rodičov v procese mediácie a zabezpečiť väčšiu rovnosť medzi
matkami a otcami. Mediácia v systéme nazývanom „jednovstupový“ sa organizuje
v rámci správneho orgánu, ktorý sa nazýva Štátna administratíva (Statsforvaltningen),
na riešenie osobnej starostlivosti, určenia obvyklého pobytu dieťaťa a práv na návštevy
a je povinná. Táto inštitúcia predstavuje prvý krok pri riešení všetkých vecí týkajúcich sa
rodinných záležitostí.
Pokiaľ ide o osobnú starostlivosť, podľa pani Deleuranovej sa zákonom ako základné
pravidlo stanovila spoločná osobná starostlivosť (dokonca aj pre dojčené bábätká).
Domnieva sa, že koncepcia záujmu dieťaťa sa nanovo vymedzila ako jediná otázka: byť
v kontakte s oboma rodičmi.
Pred touto dohodou sa v prvom kole mediácie majú stanoviť dočasné práva na návštevy.
Cieľom tohto práva na návštevy je umožniť dieťaťu kontakt s oboma rodičmi a rozhoduje
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sa o ňom bez úplného prešetrenia problémov a príčiny sporu medzi rodičmi. Pani
Deleuran preto vyvodila záver, že dokonca aj v prípadoch domáceho násilia má obeť
vstúpiť do procesu mediácie s útočníkom.
Pia Deleuran tiež citovala oznámenie č. 46/2012, uverejnené v marci 2016, v ktorom
Výbor pre odstránenie všetkých foriem diskriminácie žien odporúča Dánsku preskúmať
a zmeniť zákon o rodičovských právach a povinnostiach.
Na záver pripomenula, že tento systém sa pôvodne plánoval ako experiment
a že vzhľadom na výsledky by sa mal revidovať s cieľom zabezpečiť lepšiu ochranu práv
dieťaťa a rovnaké právne záruky pre oboch rodičov pred súdom, pokiaľ je to potrebné.
Ďalšie informácie pozri v prílohe 2.

4.

Úloha služieb úradu Jugendamt a nemecké rodinné súdnictvo (schôdza
zo štvrtka 29. septembra 2016)

Hostia:
pani Marinella Colombo, talianska novinárka a spisovateľka;
pán Francesco Trapella, taliansky právnik;
Maître Muriel Bodin, francúzska právnička.
Výboru bolo doručené veľké množstvo petícií, ktoré sa týkali úlohy úradu Jugendamt
a niektorých aspektov nemeckého systému rodinného súdnictva. Tieto petície boli
predmetom dvoch návštev na účely zistenia potrebných skutočností v Berlíne v marci
2007 a v novembri 2011 (pozri správy v prílohe) a riešili sa na viacerých schôdzach
(posledná sa konala v máji 2015). V petíciách, ktoré zvyčajne predkladá poškodený rodič,
sa v podstate zdôrazňuje reakcia predkladateľov petície na to, čo predkladateľ/-ka petície
považuje za zvýhodnené zaobchádzanie priznané nemeckému rodičovi, ako aj následné
prekážky a ťažkosti manžela/manželky, ktorí nie sú nemeckými štátnymi príslušníkmi,
v kontaktoch s ich dieťaťom alebo nemožnosť takýchto kontaktov, a to dokonca ani
v rámci návštev pod dohľadom (najmä vzhľadom na prísne uplatňované jazykové
pravidlá, keď sa môže používať len nemecký jazyk).
Traja hostia riešili otázky, ktorých sa týkali jednotlivé petície, z rôznych uhlov.
Najprv pani Colombová, bývalá predkladateľka petície, uviedla podrobnosti o tom, čo
považuje za osobitosti nemeckého systému rodinného súdnictva na administratívnej
a súdnej úrovni a to, čo považuje za príčinu diskriminácie rodičov, ktorí nie sú
nemeckými štátnymi príslušníkmi. Domnieva sa, že systém porušuje ich základné práva
a niektoré práva dotknutých detí.
Upozornila, že podľa jej názoru sa jeden z kľúčových problémov týka prekladu
nemeckých súdnych termínov, pričom inštitúcie a opatrenia nemeckého systému navyše
nemajú žiadny ekvivalent v iných európskych jurisdikciách.
Najprv zdôraznila konkrétne právomoci priznané v nemeckom systéme úradu Jugendamt,
ktorý je na súde automaticky určený za stranu vo všetkých veciach týkajúcich sa
maloletých detí podľa ustanovení článku 50 zväzku VIII nemeckého sociálneho zákonníka
(SGB = Sozialgesetzbuch).
Povedala, že úrad Jugendamt nie je pomocníkom súdu, ale, naopak, dáva súdu svoje
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odporúčania o tom, aké rozhodnutie prijať, a to ešte pred prvým pojednávaním. Ak súd
rozhodne inak, úrad Jugendamt sa môže proti rozhodnutiu odvolať. Úrad Jugendamt môže
okrem toho rozhodnúť o dočasných opatreniach vo vzťahu k dieťaťu pred vykonaním
súdneho rozhodnutia, najmä keď sa použije tzv. Beistandschaft, čo vedie k zavedeniu
súboru záväzných opatrení administratívnymi prostriedkami, ktoré sa počas súdneho
konania automaticky schvaľujú.
Podľa pani Colombovej ďalšia strana konaní týkajúcich sa rodín v Nemecku, ktorá nemá
žiadny náprotivok v iných krajinách EÚ, je Verfahrensbeistand (predtým
Verfahrenspfleger).
Domnieva sa, že nesprávne by sa to prekladalo ako „právny zástupca dieťaťa“, pričom
v skutočnosti je podľa jej názoru právnou úlohou tejto osoby zastupovať záujmy
nemeckého štátu, a preto vždy nie je spojený s účelom ochraňovať v prvom rade záujmy
dieťaťa.
Pani Colombová dodala, že ďalším bodom, v ktorom sa nemecký systém líši od systémov
niektorých ďalších krajín EÚ, je spôsob vypočúvania detí v konaniach v rodinných
veciach.
V Nemecku sa deti vypočúvajú vo veku od troch rokov. V niektorých iných krajinách EÚ
sa považujú za príliš mladé a nezrelé na to, aby sa s nimi konzultovalo v sporoch
týkajúcich sa ich rodičov. Výkon súdnych rozhodnutí prijatých v zahraničí by tak
nemecké orgány systematicky zamietali v prípadoch, v ktorých neboli vypočuté deti, a to
dokonca aj vo veľmi mladom veku.
Pani Colombová okrem toho zdôraznila, že v Nemecku sa výsluch dieťaťa
nezaznamenáva a ani rodičia, ani ich právni zástupcovia sa na ňom nemôžu zúčastniť.
Preto nie je známe, aké otázky sa kládli, a najmä ako sa kládli. Na výsluchu sa zúčastňuje
len nemecký štát, čiže sudca, Verfahrensbeistand a často úrad Jugendamt. Rodičia dieťaťa
dostanú len stručné zhrnutie daného výsluchu. Zámerom tejto praxe je zabezpečiť,
aby rodičia nevyvíjali na dieťa nátlak alebo ho nebrali na zodpovednosť za jeho odpovede.
Pani Colombová uviedla, že sa domnieva, že zásada Kindeswohl je mimoriadne sporná,
keďže túto zásadu, ktorá je záväzná pre všetky strany, ktorých sa týkajú rozhodnutia
v oblasti rodinného práva v Nemecku, je podľa nej potrebné chápať vzhľadom na jej
súvisiace ekonomické dôsledky. Tieto dôsledky vznikajú preto, že úrad Jugendamt
prijíma rozhodnutia práve v mene zásady Kindeswohl.
Pani Colombová pripomenula účastníkom, že Výbor pre petície v roku 2008 vypracoval
prvý pracovný dokument o úrade Jugendamt, v ktorom potvrdil závažnosť a rozsah
súvisiacich otázok, ale bez návrhu akýchkoľvek odporúčaní, ktoré by sa mali dodržať
pri hľadaní riešenia.
Potom bol v roku 2011 po návšteve Výboru pre petície v Berlíne vypracovaný druhý
pracovný dokument, ale domnieva sa, že všetky problémy, na ktoré sa poukázalo,
pretrvávajú a zhoršujú sa.
Pani Colombová uviedla, že prvá petícia proti úradu Jugendamt (petícia, ktorú predložilo
10 rodičov) bola Európskemu parlamentu predložená pred 10 rokmi. V petícii sa
požadovalo pozastavenie vzájomného uznávania rozsudkov nemeckých súdov, až kým sa
jasne nestanoví úloha úradu Jugendamt pri prijímaní rozhodnutí o rodinných sporoch.
Domnieva sa, že vzhľadom na neexistenciu odpovede primeranej závažnosti skutočností
sa odvtedy všetky súvisiace sporné aspekty stali značne rozšírili a vzrástla ich závažnosť.
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Pán Francesco Trapella sa vyjadril k vymedzeniu európskeho verejného poriadku ako
kritéria použiteľnosti dôkazov v trestných konaniach o trestných činoch spáchaných proti
rodine. V podstate vysvetlil, že vzhľadom na skutočnosť, že rodina a vzťahy medzi
rodičmi a deťmi sú súčasťou európskeho verejného poriadku, v prípade porušenia práv
rodičov vo vzťahu k ich deťom počas súdneho konania výsledok takéhoto porušenia
nemožno predložiť súdu v inom členskom štáte. Svoje vystúpenie zakončil tvrdením,
že členské štáty môžu dohliadať na vzťahy medzi rodičmi a deťmi: sloveso „dohliadať“
z ústavy (Grundgesetz) je zlučiteľné so Štrasburským dohovorom, len ak sa vykladá ako
„chrániť“. Podľa pána Trapellu akákoľvek činnosť, ktorá zasahuje viac, je v rozpore
s európskym právom alebo konkrétnejšie s európskym verejným poriadkom. Výsledky
takýchto zasahujúcich činností sa nemôžu šíriť v rámci Únie a nemôžu preukazovať
neprimeranú úroveň vzdelávania poskytovanú mladej osobe; z tohto dôvodu sú v konaní,
dokonca aj v trestnom konaní, neprípustné, keďže porušujú európske právo.
Pani Bodinová na záver zdôraznila, čo považuje za príčinu potenciálneho porušovania
základných práv v nemeckom systéme súdnictva, a najmä úlohu a právomoci úradu
Jugendamt. Domnieva sa, že jedným z hlavných problémov je, že úrad Jugendamt má
vlastné kritériá na určenie záujmov dieťaťa, ktoré sú skôr spoločenské ako rodinné:
kritériá týkajúce sa miestnej verejnej správy, a nie dieťaťa ako osoby. Úrad zodpovedá aj
za vykonávanie súdnych rozhodnutí v oblasti rodinného práva, ktoré môže vykladať úzko
alebo voľne podľa vlastného uváženia. Pani Bodinová zároveň zopakovala jednu
z poznámok pani Colombovej, podľa ktorej stanoviská, ktoré predkladá úrad Jugendamt,
sú v praxi takmer povinné a proti rozhodnutiam sudcu sa môže odvolať len úrad
Jugendamt.
V nadväznosti na výmenu informácií s týmito troma hosťami sa na schôdzi Výboru
pre petície, ktorá sa uskutočnila vo štvrtok 10. novembra 2016, diskutovalo o petíciách
proti úradu Jugendamt a nemeckému systému rodinného práva, pričom na schôdzi
vystúpil jeden zástupca úradu Jugendamt v Berlíne, ktorý si vymenil informácie s členmi
výboru (pozri zhrnutie jeho vystúpenia v prílohe 4 bode D). Predsedníčka pracovnej
skupiny Eleonora Evi pri tejto príležitosti predniesla viacero otázok založených
na diskusiách, ktoré sa uskutočnili počas pracovnej schôdze, a na príspevkoch troch hostí.
Keďže na všetky tieto otázky neboli poskytnuté primerané odpovede, výbor sa rozhodol
zaslať list s týmito otázkami nemeckým orgánom (ministerstvu spravodlivosti
a ministerstvu pre rodinné záležitosti). List bol odoslaný začiatkom februára 2017 v mene
celého výboru a podpísaný bol pani Ceciliou Wikströmovou. Odpoveď od ministerstva
pre rodinné záležitosti prijatá v marci 2017 je v prílohe (príloha 4).
Ďalšie podrobnosti o príslušných vystúpeniach expertov a liste zaslanom nemeckým
orgánom pozri v prílohe 4.

5.

Osvojenia bez súhlasu rodičov v Spojenom kráľovstve (schôdza zo štvrtka
17. novembra 2016)
Hostia:
Pierre Chassagnieux, spolurežisér televíznej reportáže o situácii v Anglicku, pokiaľ ide o deti
bez súhlasu odobraté ich biologickým rodičom, a Eric Colomer, producent tejto reportáže.
2. Andrea Císarová, riaditeľka Centra pre medzinárodnoprávnu ochranu detí a mládeže
na Slovensku (CIPC).
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Výboru pre petície bolo doručených približne 20 petícií týkajúcich sa prípadov detí, ktoré
v Anglicku a vo Walese odobrali do starostlivosti štátu a následne dali na osvojenie
bez súhlasu ich biologických rodičov, čo sú prípady tzv. osvojenia bez súhlasu rodičov
alebo núteného osvojenia. Niektorí predkladatelia petícií boli najprv pozvaní,
aby vo februári 2014 prezentovali svoju petíciu členom Výboru pre petície. Odpovede
poskytli útvary Európskej komisie aj britské orgány. Na lepšie oboznámenie sa
so situáciou dala tematická sekcia vypracovať správu s názvom Osvojenie bez súhlasu
rodičov, ktorú v júli 2015 prezentovala výboru jej autorka, Dr. Claire Fenton-Glynn
z Univerzity v Cambridgei. V treťom kroku sa výbor rozhodol usporiadať návštevu
na účely zistenia potrebných skutočností v Londýne, ktorá sa uskutočnila v novembri
2015. Súvisiacu správu vrátane odporúčaní prijal výbor v apríli 2016.
1. Členovia pracovnej skupiny sa stretli s pánom M. Pierrom Chassagnieuxom,
francúzskym novinárom, spolurežisérom televíznej reportáže (vysielanej vo francúzskej
televízii) s názvom Enfants volés en Angleterre, ktorého sprevádzal jeho producent
pán Eric Colomer.
Obaja podali svedectvo o viacerých prípadoch rodičov a slobodných matiek, ktorí utiekli
zo Spojeného kráľovstva, aby zabránili odobraniu svojich detí a ich umiestneniu alebo
osvojeniu. Situácie, o ktorých hovorili, boli spojené so situáciami opísanými v niektorých
doručených petíciách.
Na tomto mieste je vhodné uviesť viacero charakteristických prvkov dotknutých prípadov:
– boli zavedené preventívne opatrenia na prispôsobenie právnych predpisov s cieľom
umožniť reakciu sociálnych služieb aj v prípade veľmi nízkeho rizika: pracovnej skupine
bolo vysvetlené, že táto legislatívna zmena nastala po hroznom a veľmi medializovanom
príbehu zahŕňajúcom barbarské zaobchádzanie s malým dieťaťom („Baby P“). Sociálne
služby majú preto dnes pokyn nepripustiť žiadne riziko, čo znamená, že preventívne
opatrenia sa niekedy neprijímajú nevyhnutne na základe dôkazov, ale len na základe
štatistiky (čo znamená, že napokon sa za „rizikovejšie“ považuje viac chudobných
domácností, na ktoré sa zameriavajú opatrenia sociálnych služieb). Pri porovnateľnom
počte obyvateľov je v Spojenom kráľovstve v náhradnej starostlivosti celkovo dvakrát
viac detí ako vo Francúzsku;
– tempo, akým sa vykonáva celý postup umiestnenia, takisto odlišuje Spojené
kráľovstvo od iných krajín EÚ.
2. Poslanci mali tiež možnosť vymeniť si názory s pani Andreou Císarovou, riaditeľkou
slovenského Centra pre medzinárodnoprávnu ochranu detí a mládeže (CIPC), ktoré je
ústredným orgánom pre nariadenie Brusel IIa a haagske dohovory na Slovensku. Pani
Císarová informovala o spolupráci, ktorá vznikla medzi Slovenskom a Spojeným
kráľovstvom vo veciach rodičovských práv a povinností, pokiaľ ide o získavanie
a výmenu informácií o maloletých a odobratie detí z rodičovskej starostlivosti.
Jednou z najdôležitejších činností centra je rokovať o dvojstranných dohodách a uzatvárať
takéto dohody medzi miestnymi orgánmi Spojeného kráľovstva a centrom ako ústredným
orgánom Slovenskej republiky. Tieto dohody sa nazývajú ‘memorandá o porozumení
a ich cieľom je zabezpečiť rýchlu a plynulú komunikáciu medzi slovenským ústredným
orgánom a miestnymi orgánmi Spojeného kráľovstva v prípadoch zahŕňajúcich
maloletých slovenských občanov. Tieto dohody sú založené na článkoch 55 a 56
nariadenia Rady (ES) č. 2201/2003 (Brusel IIa). Centrum v súčasnosti dokázalo vytvoriť
spoluprácu s dvoma miestnymi orgánmi v Spojenom kráľovstve a dosiahlo veľmi
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pozitívne výsledky.
Ďalšie podrobnosti o vystúpení paní Císarovej pozri v prílohe 3.
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6.

Nezvestní novorodenci v Španielsku (schôdza zo štvrtka 8. decembra 2016).
Hosť: Maria Garzon, riaditeľka nadácie pre ľudské práva a medzinárodnú spravodlivosť
FIBGAR.
Doručené petície sa týkajú prípadov novorodencov, ktorí údajne po pôrode zmizli, pričom
sa z toho obviňujú zamestnanci pracujúci v rôznych nemocniciach v Španielsku. Rodičia
nemohli svoje deti vidieť a po niekoľkých hodinách či dňoch boli informovaní o úmrtí
novorodenca. Predkladatelia petície uvádzajú vážne nezrovnalosti v lekárskych správach
a v záznamoch mestských úradov a cintorínov. Požadujú lepšiu spoluprácu španielskych
orgánov pri zisťovaní pravdy, a pokiaľ je to možné, žiadajú o väčšiu pomoc s cieľom
opätovne zlúčiť rodičov a ich deti, ktoré sú nezvestné.
Európska komisia v auguste 2015 odpovedala, že „také konanie a rozhodnutia
španielskych orgánov by súviseli s oblasťami občianskeho práva, ktoré nie sú upravené
ustanoveniami právnych predpisov EÚ. […] Vo veci, ktorú uvádzajú predkladatelia
petícií, je preto na samotných členských štátoch, aby zabezpečili dodržiavanie svojich
záväzkov v oblasti základných práv, ktoré vyplývajú z medzinárodných dohôd a z ich
vnútorných právnych predpisov.“
Tieto petície boli na programe schôdze Výboru pre petície, ktorá sa konala v septembri
2015. Pri tejto príležitosti boli vypočutí niektorí predkladatelia petícií.
Maria Garzonová prezentovala opatrenia, ktoré nadácia doteraz prijala vo vzťahu
k zmiznutiu novorodencov, a uviedla, čo ešte treba urobiť, aby sa obetiam (rodičom
a deťom) ponúkli najlepšie možnosti, aby sa dozvedeli pravdu.
Pani Garzonová sa domnievala, že prípady uvedené v petíciách sa môžu týkať krádeží
tisícok novorodencov v Španielsku a obchodovania s nimi. Pripomenula prítomným,
že v 30. rokoch 20. storočia za vlády diktátora generála Francisca Franca sa objavila prax
odoberania detí rodičom pri pôrode a ich umiestňovania v rodinách a režim to schvaľoval.
Podľa jej názoru bola motivácia najskôr ideologická, ale po rokoch sa niektoré deti
odoberali svojim biologickým rodičom, ktorí sa považovali za morálne – alebo
ekonomicky – nespôsobilých, a obchodovanie s týmito deťmi bolo zdrojom stáleho zisku.
Niektoré zhody okolností v rôznych prípadoch poukazujú na systémovú povahu tejto
praxe. Podľa zhromaždených údajov mala táto prax celkom 300 000 obetí zahŕňajúcich
deti a ich rodičov.
Nadácia sa sústreďuje na vyšetrovanie, pomoc obetiam a inštitúciám a na vzdelávanie
novej generácie. Nadácia sa zasadzuje za využitie spravodlivosti v prechodnom období
(spravodlivosť, pravda a odškodnenie obetí). Pani Garzonová osobitne trvala na tom,
že s cieľom vykonávať mechanizmy spravodlivosti v prechodnom období a vyriešiť
problémy minulosti je dôležité povedať pravdu a vysvetliť situáciu mládeži, aby sa
zabezpečila lepšia budúcnosť pre celú španielsku spoločnosť. Ak sa nezistí pravda
a nezabezpečí sa spravodlivosť a odškodnenie obetí, ako možno zaručiť, že sa táto situácia
nebude opakovať?
Pracovná skupina OSN pre násilné alebo nedobrovoľné zmiznutia a osobitný spravodajca
pre presadzovanie pravdy, spravodlivosti, odškodnenia a záruk neopakovania požiadali
Španielsko, aby zriadilo banku údajov o DNA s cieľom umožniť lokalizáciu dotknutých
detí a uľahčiť obnovenie ich totožnosti. Výbor OSN pre nedobrovoľné zmiznutia v roku
2013 zistil, že trestné činy, ktoré zodpovedajú vymedzeniu nedobrovoľného zmiznutia
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použitému v dohovore, sa v španielskom trestnom zákone klasifikujú ako „nezákonné
zadržanie/únos so zmiznutím“; to nezodpovedá vymedzeniu v článku 2 Medzinárodného
dohovoru o ochrane všetkých osôb pred nedobrovoľným zmiznutím. Výbor Španielsku
odporučil, aby prijalo potrebné legislatívne opatrenia, aby sa nedobrovoľné zmiznutie
stalo samostatným trestným činom v súlade s vymedzením podľa článku 2 dohovoru a aby
sa tento trestný čin trestal primeranými trestami, v ktorých sa zohľadní jeho mimoriadna
závažnosť.
Španielska vláda toto odporúčanie zatiaľ nevykonala. Na vnútroštátnej úrovni však boli
prijaté rôzne opatrenia.
V roku 2011 bola zriadená databáza, ktorá obsahuje žiadosti o administratívne informácie
predkladané osobami, ktorých sa týkajú prípady ukradnutých novorodencov, a profily
DNA.
V januári 2013 ministerstvo spravodlivosti vypracovalo usmernenia pre harmonizáciu
technických kritérií pre odborníkov zasahujúcich v takýchto prípadoch, najmä pokiaľ ide
o exhumáciu možných pozostatkov novorodencov odobratých ich matkám.
V roku 2013 bola zriadená informačná služba (zahŕňajúca ministerstvá spravodlivosti,
vnútorných vecí, zdravotníctva a všeobecných daní).
V júni 2015 minister spravodlivosti Rafael Catalá pripustil že „ide o skutočnú osobnú
a spoločenskú drámu“ a zopakoval záväzok vlády spolupracovať s mimovládnymi
organizáciami na uľahčení prístupu k informáciám. Zároveň oznámil, že je stále
otvorených takmer 600 spisov „ukradnutých novorodencov“. V júli toho istého roka však
plenárne zhromaždenie zamietlo návrh uznesenia, ktorým sa žiada, aby vláda prijala súbor
opatrení vrátane vyšetrovacieho výboru, dokončenia databázy DNA a uznania práva
na právnu pomoc.
Napriek tomu, že v marci 2014 parlament Cortes de Castilla-La Mancha zamietol návrh
strany PSOE na zriadenie vyšetrovacieho výboru pre prípady „ukradnutých
novorodencov“, v apríli 2016 Comision de Justicia del Congreso (kongresový výbor
pre spravodlivosť) schválil iniciatívu (proposicion no de ley) vyzývajúcu vládu,
aby podporila všetky potrebné opatrenia na vyšetrenie prípadov nezvestných
novorodencov od 40. do 90. rokov 20. storočia, uľahčila vytvorenie databázy DNA, ktorá
umožní obetiam porovnať údaje a nájsť svojich biologických rodičov/svoje biologické
deti, poskytla finančnú pomoc obetiam, ktoré si nemôžu dovoliť test DNA, presadzovala
všetky opatrenia psychologickej podpory obetiam v každej autonómnej oblasti
(„Comunidades Autonomas“) a vytvorila potrebné mechanizmy, ktoré postihnutým
rodinám umožnia prístup k bezplatnej spravodlivosti. Vláda však, žiaľ, zatiaľ nič
konkrétne nevykonala.
Miestne parlamenty, napríklad v Andalúzii, zaviedli niektoré zaujímavé iniciatívy
na pomoc obetiam pri zisťovaní pravdy.
Nadácia žiada právnu a psychologickú podporu od vlády a bezplatný prístup
k zhromaždeným údajom o DNA. V tejto súvislosti iniciovali petíciu určenú vláde,
ale podľa pani Garzonovej je mimoriadne zložité začať diskusie o frankistickom období.
Pani Garzonová uviedla, že trestné konania sú vzhľadom na zákon o amnestii prijatý
v 70. rokoch 20. storočia nemožné.
Maria Garzon sa domnieva, že EÚ by mala zaručiť prístup obetí k ich právam. Vyzýva
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Parlament, aby vydal politické vyhlásenie a odporúčania pre španielsky štát s cieľom
dosiahnuť lepšiu podporu pre rodiny, ktoré hľadajú svoje zmiznuté deti, a pre deti, teraz
už dospelých, ktoré sa usilujú zistiť svoju totožnosť. Chceli by, aby vláda zaviedla
potrebné súdne prostriedky, zabezpečila spoluprácu dotknutých nemocníc a katolíckej
cirkvi a zlepšila vzdelávanie o tomto období v histórii krajiny.
Pozn.: Výbor pre petície naplánoval návštevu na účely zistenia potrebných skutočností
v Španielsku k otázke nezvestných novorodencov na máj 2017 (23. – 24. mája).
Ďalšie podrobnosti o vystúpení pani Marie Garzonovej pozri v prílohe 5.

7. Sociálne služby v severských krajinách (schôdza zo štvrtka 9. februára
2017)
Hosť: Lena Hellblom Sjögren, švédska psychologička. V minulosti pracovala na preskúmaní
vyšetrovaní, ktoré vykonávali sociálni pracovníci a polícia vo Švédsku a susedných
severských krajinách. Vydala viacero štúdií a kníh.
Cieľom petície, v prípade ktorej vypočutie prebehlo na schôdzi výboru v apríli 2016, je
upozorniť Parlament na existujúce právne predpisy vo Švédsku, Fínsku, v Dánsku a Nórsku1,
osobitne v prípadoch núteného odoberania detí a mladých ľudí do náhradnej starostlivosti.
Podľa predkladateľov petície súdy nezabezpečujú, aby sa prípady, ktoré sú im predkladané,
starostlivo a dostatočne vyšetrili. Tieto problémy často vedú k výberu nevhodných
náhradných rodičov.
V petícii sa požaduje ukončenie povinnej starostlivosti. Naliehavo vyzýva Výbor pre petície,
aby túto záležitosť ďalej preskúmal a vydal vyhlásenie o tom, ako škandinávske krajiny plnia
medzinárodné záväzky.
Komisia vo svojej odpovedi uvádza, že nemá všeobecné právomoci zasahovať v jednotlivých
prípadoch ochrany detí, ktoré nastali výlučne vo vnútroštátnom kontexte a nemajú žiadne
prepojenie na právo EÚ. Komisia rovnako nemá všeobecné právomoci zasahovať v členských
štátoch v oblasti základných práv, pokiaľ sa to netýka práva Európskej únie.
Lena Hellblom Sjögren sa sústredila na to, čo považovala za hlavné nedostatky systému
ochrany dieťaťa vo Švédsku, ktoré vedú k porušovaniu práva na rodinný život, práva dieťaťa
na zachovanie vlastnej totožnosti a práva na spravodlivé súdne konanie.
Hlavnou otázkou, o ktorej je podľa nej potrebné diskutovať, je váha, ktorá sa v celom konaní
prikladá stanovisku sociálnych služieb.
Vyšetrovania, ktoré vykonávajú sociálni pracovníci (pani Hellblom Sjögren uviedla,
že sociálni pracovníci sú najmä ženy – 87 % s triapolročným vysokoškolským štúdiom), a ich
súvisiace odporúčania predstavujú základ pre verdikt súdu o budúcom živote detí a rodín.
Treba upozorniť, že vo Švédsku neexistujú žiadne špecializované súdy pre rodiny alebo
mladistvých.

Treba pripomenúť, že nariadenie (ES) č. 2201/2003 sa vzťahuje len na dve škandinávske krajiny, Švédsko
a Fínsko. V Nórsku ako štáte mimo EÚ sa, samozrejme, neuplatňuje a Dánska sa v súlade s článkami 1 a 2
Protokolu o postavení Dánska pripojeného k Zmluve o Európskej únii a Zmluve o fungovaní Európskej únie toto
nariadenie netýka, a preto ním nie je viazané ani nepodlieha jeho uplatňovaniu.
1
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Sociálni pracovníci vykonávajú dvojaké vyšetrovanie: A. na základe správ o obavách o dieťa,
takzvané vyšetrovania týkajúce sa dieťaťa; B. na základe žiadosti súdu o vyšetrovanie
týkajúce sa osobnej starostlivosti, bydliska a/alebo navštevovania, takzvané vyšetrovania
vo veci osobnej starostlivosti ’.
Rečníčka sa domnieva, že sociálni pracovníci, ktorí sa nazývajú sociálnymi sekretármi, majú
podľa zákona upravujúceho sociálne služby (Socialtjänstlagen, skrátene SoL, zákon
o sociálnych službách, ktorý nadobudol účinnosť 1. januára 1982) pri výklade tohto zákona
voľnosť. Rečníčka sa zároveň domnieva, že majú tiež voľnosť zdokumentovať to,
čo považujú za dôležité, bez akýchkoľvek požiadaviek týkajúcich sa pravosti dokumentácie,
bez akýchkoľvek vnútroštátnych usmernení a, podľa Leny Hellblomovej Sjögrenovej,
bez akýchkoľvek štandardizovaných metód na meranie toho, ako dieťa vníma správanie
rodičov (alebo správanie osôb, ktoré sú pre dieťa ako rodičia), alebo týkajúcich sa merania
dobrých podmienok dieťaťa a bez akýchkoľvek spoľahlivých metód na primerané
posudzovanie rizika. Vo svojej správe však sociálni sekretári zjavne posudzujú dobré
podmienky dieťaťa, správanie rodičov, ako aj to, čo nazývajú rizikami pre dieťa v budúcnosti.
Ďalšou otázkou, ktorú nastolila Lena Hellblom Sjögren, je skutočnosť, že sociálni sekretári
čoraz častejšie delegujú úlohu nájdenia náhradných domovov na súkromné spoločnosti.
V článku 9 švédskeho ústavného zákona sa však stanovuje: „Každá činnosť, ktorú
vykonávajú odborníci orgánu, musí byť nestranná a musí byť v súlade s objektívnosťou
a nestrannosťou.“
Odporúčania sociálnych sekretárov sa postúpia miestnej politickej rade sociálneho
zabezpečenia; sociálnej rade. Táto rada v 98 % prípadov rozhoduje v súlade s odporúčaniami
sociálnych sekretárov. Rozhodnutie rady o zákonnej starostlivosti, bydlisku a právach
na návštevy a o prijatí dieťaťa do takzvanej povinnej starostlivosti sa zasiela súdu, ktorý sa
ním najčastejšie riadi.
Podľa zákona s názvom LUV z roku 1990 majú sociálni pracovníci navyše voľnosť
rozhodnúť o nútenom odobratí detí ich matke/otcovi alebo obom. Zároveň majú pomáhať
a radiť dotknutým rodinám.
Rečníčka tvrdí, že na postupe vyšetrovaní a vydávania odporúčaní sa nezúčastňujú žiadni
odborníci okrem zriedkavých prípadov, keď sociálne služby požiadali o stanovisko lekára
alebo psychológa.
V súvislosti so zákonom SoL rečníčka uviedla, že v jeho článku 5 sa stanovuje, že v prípade
detí, ktoré sa považujú za ohrozené, sociálni pracovníci v prvom rade zvážia, či dieťa môže
prijať rodinný príslušník alebo iní blízki príbuzní. Zámerom je, aby dieťa nestratilo svoje
rodinné korene. Podľa Leny Hellblomovej Sjögrenovej sa však tento článok nedodržiava.
Bola znepokojená výsledkami niektorých štúdií zdôrazňujúcich problémy, ktorým čelia deti
umiestnené do náhradných domovov (pokiaľ ide o výsledky v škole, psychické problémy,
problémy s drogovou závislosťou, kriminalitu, úteky, samovraždy) v porovnaní s deťmi, ktoré
zostali vo svojej rizikovej domácnosti alebo boli osvojené. Lena Hellblom Sjögren zároveň
citovala štúdie, v ktorých sa uvádza vysoká miera sťažností na zneužívanie od detí
umiestnených v rodinách v rámci náhradnej starostlivosti.
Rečníčka na záver navrhla zlúčenie pomocnej/poradenskej funkcie v rámci sociálnych služieb
s už existujúcimi, dostatočne rozšírenými a dobre fungujúcimi centrami starostlivosti o dieťa
a centrami starostlivosti o matky s kompetentnými a riadne vyškolenými zdravotníckymi
odborníkmi do centier starostlivosti o rodinu. Trvala tiež na význame poskytovania pomoci
deťom v núdzi v rámci ich rodín: navrhla, že predovšetkým by sa mala podporiť celá rodina.
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Oddelenie dieťaťa od jeho rodičov a blízkych je pre dieťa traumatizujúce a malo by sa
vykonať len v prípade vážneho ohrozenia zdravia alebo života dieťaťa.
Ďalšie podrobnosti o vystúpení pani Leny Hellblomovej Sjögrenovej pozri v prílohe 6.
Prílohy:
1. Abstrakt rozpravy v pléne po otázkach na ústne zodpovedanie (vystúpenia Európskej
komisie a Rady)
2. Petície týkajúce sa Dánska. A. zoznam petícií; B. vystúpenie pani Pie Deleuranovej;
C. pracovný dokument o návšteve na účely zistenia potrebných skutočností
(http://www.europarl.europa.eu/committees/sk/peti/working-documents.html)
3. Petície týkajúce sa Spojeného kráľovstva: A. zoznam petícií; B. štúdia o osvojeniach
bez súhlasu v Spojenom kráľovstve
(http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL_STU%28
2015%29519236_EN.pdf) C. pracovný dokument o návšteve na účely zistenia
potrebných skutočností
(http://www.europarl.europa.eu/cmsdata/110842/1092729EN.pdf);
D. Vystúpenie pani Andrey Císarovej, riaditeľky centra CIPC na Slovensku
4. Petície týkajúce sa Nemecka (Jugendamt): A. zoznam petícií; B. pracovný dokument
o návšteve na účely zistenia potrebných skutočností v Berlíne
(http://www.europarl.europa.eu/meetdocs/2009_2014/documents/peti/dt/906/906407/9
06407en.pdf);
C. vystúpenia: pani Marinelly Colombovej, talianskej novinárky a spisovateľky, pána
Francesca Trapellu, talianskeho právnika, pani Maître Muriel Bodinovej, francúzskej
právničky; D. zhrnutie vystúpenia zástupcu úradu Jugendamt na schôdzi Výboru pre
petície; E. list nemeckým orgánom;
5. A. zoznam súvisiacich petícií; B. vystúpenie pani Marie Garzonovej, riaditeľky
nadácie FIBGAR;
6. A. zoznam súvisiacich petícií; B. vystúpenie pani Leny Hellblomovej Sjögrenovej,
švédskej psychologičky.

PE601.177v05-00

SK

14/81

CR\1141947SK.docx

II. Odporúčania.
Výbor pre petície:
1. žiada úplné vysvetlenie právneho základu týkajúceho sa koncepcií „dobrých podmienok
detí“ a „záujmu dieťaťa“ vo všetkých vnútroštátnych systémoch, najmä v prípadoch, keď stále
pretrvávajú nejasné alebo sporné výklady, s cieľom zabezpečiť primeranú ochranu všetkých
súvisiacich základných práv, chránených okrem iného na úrovni EÚ Chartou základných práv
Európskej únie; konštatuje tiež rozdiely vo výklade pojmu „obvyklý pobyt“;
2. pripomína uznesenie Európskeho parlamentu z 28. apríla 2016 o ochrane záujmov
dieťaťa v celej EÚ na základe petícií adresovaných Európskemu parlamentu a opätovne
pripomína jednotlivé výzvy adresované Komisii a členským štátom;
3. vyzýva členské štáty, aby posilnili všetky ochranné opatrenia zamerané na primerané
predchádzanie potenciálnemu porušovaniu práv občanov EÚ, ktorí sú alebo nie sú štátnymi
príslušníkmi daného štátu, vo všetkých rodinných sporoch s cezhraničnými dôsledkami,
so zameraním najmä na dočasné opatrenia a nezvratné rozhodnutia týkajúce sa detí, výkon
súdnych rozhodnutí a mechanizmy na hodnotenie činnosti sudcov;
4. trvá na požiadavke primeranej odbornej prípravy týkajúcej sa osobitostí nadnárodných
vecí vo všetkých vnútroštátnych a miestnych službách, ktoré sú súčasťou konaní vo veciach
starostlivosti súdu o maloletých a starostlivosti o dieťa; domnieva sa, že takáto odborná
príprava zlepší komunikáciu a v konečnom dôsledku uľahčí nevyhnutnú spoluprácu
jednotlivých strán;
5. vyzýva členské štáty, aby zabránili diskriminačným alebo znevýhodňujúcim súdnym
a administratívnym postupom proti rodičom zo zahraničia a poskytli im potrebnú jazykovú
a prekladateľskú pomoc; pripomína, že takúto pomoc by mohli poskytovať alebo dopĺňať aj
diplomatické a/alebo konzulárne zastúpenia; zdôrazňuje potrebu ďalšej spoľahlivej
konzulárnej spolupráce v cezhraničných veciach v súlade s Viedenským dohovorom
a zriadenia potrebných štruktúr schopných poskytovať dotknutým občanom a obyvateľom EÚ
a konzulátu ich členského štátu pôvodu všetky potrebné včasné informácie, poradenstvo
a právnu podporu vo všetkých častiach týkajúcich sa konaní, najmä s aktívnym prístupom
k štátnym príslušníkom EÚ z iného členského štátu, ktorí majú pobyt na ich území, a tiež
k svojim vlastným štátnym príslušníkom, ktorí majú pobyt v inom členskom štáte EÚ;
6. odporúča členským štátom, aby od začiatku a v každej fáze konania týkajúceho sa detí
poskytovali rodičom úplné a jednoznačné informácie o konaní a jeho možných dôsledkoch;
vyzýva členské štáty, aby informovali rodičov o pravidlách právnej podpory a pomoci,
napríklad tým, že im poskytnú zoznam dvojjazyčných špecializovaných právnikov a
tlmočnícke služby, aby sa zabránilo prípadom, keď rodičia udelia svoj súhlas bez toho, aby
plne pochopili dôsledky svojich záväzkov; odporúča tiež, aby bola poskytovaná primeraná
podpora rodičom, ktorí majú problémy s čítaním a písaním;
7. zdôrazňuje význam primeraných politík zameraných na predchádzanie konaniam
vo veciach starostlivosti súdu o maloletých prostredníctvom postupov monitorovania
a včasného varovania a zabezpečenia vhodnej podpory pre rodiny;
8. naliehavo žiada Komisiu, aby účinne monitorovala vykonávanie ustanovení nariadenia
(EÚ) č. 1393/2007 o doručovaní súdnych a mimosúdnych písomností v občianskych
a obchodných veciach v členských štátoch (doručovanie písomností) s cieľom riadne riešiť
každé porušovanie vrátane porušovania týkajúceho sa nákladov na doručovanie a preklad
písomností;
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9. zdôrazňuje potrebu úzkej spolupráce a efektívnej komunikácie medzi jednotlivými
vnútroštátnymi a miestnymi orgánmi, ktoré sú súčasťou konania vo veciach starostlivosti
súdu o maloletých, od sociálnej služby po súdnictvo a ústredné orgány štátnej správy, v tomto
zmysle vyzdvihuje úspešnú prax slovenského ústredného orgánu štátnej správy, ktorý priamo
dohodol a podpísal dvojstranné dohody, tzv. memorandum o porozumení, s miestnymi
orgánmi v Spojenom kráľovstve;
10. je presvedčený, že na vnútroštátnej, regionálnej a miestnej úrovni vo všetkých členských
štátoch by sa mali zhromažďovať a verejnosti sprístupňovať štatistické údaje, a to najmä
so zameraním na celkový počet zamestnancov pôsobiacich v úradoch sociálnych služieb,
počet detí, na ktoré sa každoročne vzťahujú rozhodnutia príslušných orgánov, a na výsledky
rodinných sporov zahŕňajúcich deti párov pochádzajúcich z dvoch štátov a ďalších vecí
týkajúcich sa starostlivosti o dieťa, ako sú osvojenie alebo umiestnenie do náhradnej
starostlivosti bez súhlasu rodičov, zahŕňajúcich rodičov zo zahraničia; navrhuje, aby tieto
štatistiky boli k dispozícii aj rozčlenené na základe rôznych sociálno-ekonomických
a demografických premenných, počínajúc výškou príjmu rodín;
11. vyzýva členské štáty, aby zaviedli systémy monitorovania a hodnotenia (s príslušnými
sociálno-hospodárskymi štatistikami a štatistikami podľa jednotlivých krajín) v rámci
národného koordinačného rámca v cezhraničných veciach, ktoré sa týkajú detí; odporúča,
aby Komisia koordinovala výmenu informácií medzi príslušnými orgánmi členských štátov;
12. pripomína nemeckým orgánom odporúčania, ktoré boli uvedené v pracovnom dokumente
o služobnej ceste do Berlína na účely zistenia potrebných skutočností prijatom výborom
16. júla 2012;
13. zdôrazňuje význam práva dieťaťa byť vypočuté, ktoré je zakotvené v článku 24 Charty
základných práv Európskej únie; pripomína, že podľa článku 23 nariadenia Brusel IIa môžu
súdy odmietnuť uznať alebo vykonať rozsudok vydaný súdom iného členského štátu
vo vzťahu k rodičovským právam a povinnostiam, ak dieťa nedostalo príležitosť byť
vypočuté; zdôrazňuje, že vypočutie dieťaťa v konaní o rodine sa má zaznamenať; odporúča,
aby sa vypočutie uskutočnilo oddelene od rodičov s cieľom zabrániť ovplyvňovaniu
a konfliktu vo vzťahu k lojálnosti dieťaťa;
14. pripomína odporúčania adresované dánskym orgánom, ktoré sú súčasťou pracovného
dokumentu o služobnej ceste do Dánska na účely zistenia potrebných skutočností prijatého
výborom 22. októbra 2013;
15. vyzýva členské štáty, aby zriaďovali špecializované komory v rámci rodinných súdov
alebo orgánov cezhraničnej mediácie na riešenie cezhraničných vecí súvisiacich s deťmi;
zdôrazňuje, že riadne monitorovanie situácie po vydaní rozsudku je kľúčové, a to aj pokiaľ
ide o kontakt s rodičmi;
16. vyzýva dánske orgány, aby riadne vzali do úvahy odporúčania vypracované Výborom pre
odstránenie diskriminácie žien dohovoru CEDAW v jeho oznámení č. 46/2012 uverejnenom
v marci 2016 a odkaz na príslušné články Istanbulského dohovoru;
17. pripomína obrovské množstvo petícií prijatých v súvislosti s nemeckým systémom úradu
Jugendamt, ktoré predložili zahraniční rodičia so sťažnosťou, že sú systematicky
diskriminovaní v rozhodnutiach prijímaných v rámci rodinných sporov zahŕňajúcich deti
párov pochádzajúcich z dvoch rôznych štátov; vyzýva všetky príslušné nemecké orgány,
aby ponúkli úplnú spoluprácu na úrovni EÚ s cieľom vysvetliť celú situáciu, a to
od poskytnutia všetkých užitočných údajov a informácií o tejto záležitosti; a prijatia
PE601.177v05-00

SK

16/81

CR\1141947SK.docx

dôrazných krokov vo svojej verejnej správe na nápravu nedostatkov zistených v tejto oblasti;
18. pripomína odporúčania vypracované v pracovnom dokumente, ktorý bol prijatý výborom
na základe služobnej cesty do Londýna na účely zistenia potrebných skutočností;
19. hlboko ľutuje negatívny vplyv na vnútroštátne sociálne služby v dôsledku rozpočtových
škrtov spôsobených úspornými opatreniami prijatými na úrovni EÚ a členských štátov,
z ktorého okrem iného vyplýva zvýšené pracovné zaťaženie, ktoré v priemere pripadá
na každého sociálneho pracovníka, pokiaľ ide o počet spisov týkajúcich sa detí; pripomína,
že celý proces v prípadoch týkajúcich sa detí, ktoré sú samy osebe mimoriadne spoločensky
citlivé, musí byť bez akýchkoľvek súkromných finančných záujmov, a preto by agentúry na
umiestňovanie mali byť verejné; vzhľadom na závažné sociálno-ekonomické dôsledky
takýchto rozhodnutí (aj pre spoločnosť ako celok, keď sa údaje sčítajú) zohráva kľúčovú
úlohu preventívny prístup vrátane včasného monitorovania so systémami varovania
a dostatočnými predbežnými opatreniami na odobratie z osobnej starostlivosti a príslušné
orgány by ho mali bez meškania zaviesť; žiada dotknuté vnútroštátne orgány, aby zabezpečili
mechanizmy primeranej sociálnej podpory, najmä pre znevýhodnené rodiny alebo rodiny
ohrozené vylúčením, s cieľom zabrániť aj poslednej forme sociálno-ekonomickej
diskriminácie;
20. víta prepracovanie nariadenia Rady (ES) č. 2201/2003 z 27. novembra 2003 o súdnej
právomoci a uznávaní a výkone rozsudkov v manželských veciach a vo veciach rodičovských
práv a povinností, ktoré navrhuje Komisia, a dúfa, že Rada vezme návrhy Parlamentu riadne
do úvahy;
21. vyzýva členské štáty, aby zlepšili kvalitu sociálnych služieb, a EÚ, aby prijala cielené
a podporné opatrenia s cieľom zaručiť kapacitu na riadne posudzovanie jednotlivých prípadov
týkajúcich sa záujmu detí, aby sa zabezpečilo jeho absolútne oddelenie od politickofinančného tlaku; zdôrazňuje, že je potrebné zabrániť tomu, aby boli takéto rozhodnutia
ovplyvňované rozpočtovými obmedzeniami alebo potenciálnou právnou zodpovednosťou
spojenou s určitými rozhodnutiami (a nie inými), čo môže viesť k (vedome alebo nevedome)
zaujatému rozhodnutiu; podporuje zavedenie verejných kampaní založených na konkrétnych
faktoch a údajoch, ktoré vyvážia vnímanie vytvorené niektorými senzáciechtivými médiami
na základe konkrétnych prípadov;
22. vyzýva členské štáty, aby zvážili poskytovanie bezplatnej a prístupnej právnej pomoci
vo veciach osvojenia, starostlivosti alebo poručníctva vo vnútroštátnych a/alebo
cezhraničných sporoch rodinám s nízkym príjmom alebo bez príjmu a tým, ktorí čelia riziku
chudoby alebo sa nachádzajú pod hranicou chudoby;
23. domnieva sa, že v cezhraničných rodinných sporoch s účasťou dieťaťa majú rozhodujúci
význam štandardizované postupy vrátane konkrétnych protokolov s usmerneniami
a hodnotiacimi tabuľkami na minimalizáciu rizika subjektívnosti, ako aj účinná odborná
príprava a prístup založený na celoživotnom vzdelávaní pre všetkých vnútroštátnych
sociálnych pracovníkov;
24. vyzýva na zostavenie minimálnych noriem týkajúcich sa pravidiel pre výsluch dieťaťa
v jednotlivých členských štátoch;
25. odporúča, aby sa stanovili limity pre trvanie každej fázy v cezhraničných konaniach
vo veciach starostlivosti súdu o maloletých, aby členovia rozšírenej rodiny dieťaťa mali
dostatočný čas na to, aby sa prihlásili a požiadali o osvojenie dieťaťa alebo aby rodičia mohli
riešiť svoje problémy a navrhnúť udržateľné alternatívy pred prijatím konečného rozhodnutia
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o osvojení; domnieva sa, že pred určením akéhokoľvek trvalého riešenia, akým je osvojenie,
sa musí vykonať riadne prehodnotenie situácie biologickej rodiny;
26. opätovne upozorňuje na „desať zásad o integrovaných systémoch ochrany detí“, ktoré
Komisia uverejnila pri príležitosti konania 8. európskeho fóra o právach dieťaťa, a domnieva
sa, že tieto zásady by mali zostať spoločným základom akéhokoľvek konania týkajúceho sa
ochrany detí;
27. zdôrazňuje, že na rešpektovanie kultúrnej rozmanitosti a ochranu individuálneho
dedičstva sa musia zaviesť mechanizmy, aby sa zaručil primeraný kontakt rodiča a dieťaťa
v ich spoločnom jazyku; zdôrazňuje, že vždy, keď sa to považuje za nevyhnutné, by sa
po akomkoľvek opatrení náhradnej starostlivosti alebo osvojenia mali po umiestnení
dotknutým deťom ponúknuť najlepšie možnosti na zachovanie kultúrneho zázemia dieťaťa
a učenie sa a používanie jeho materinského jazyka; považuje za základné počiatočné
opatrenie, aby sa orgány členského štátu podieľajúce sa na konaniach vo veci starostlivosti
o dieťa požiadali o vynaloženie všetkého úsilia na zabránenie rozdeleniu súrodencov;
28. upriamuje pozornosť na Všeobecné komentáre č. 13 a 14 k Dohovoru o právach dieťaťa
k právu dieťaťa na slobodu od všetkých foriem násilia, resp. k právu dieťaťa brať do úvahy
v prvom rade jeho/jej najlepší záujem, a podporuje ustanovenia rezolúcie prijatej Valným
zhromaždením OSN 24. februára 2010 A/RES/64/142 s názvom „Usmernenia
pre alternatívnu starostlivosť o deti“;
29. žiada účinnejšiu dvojstrannú spoluprácu medzi členskými štátmi a ich súdnymi orgánmi
s cieľom prehĺbiť chápanie rôznych vnútroštátnych právnych predpisov občanmi a orgánmi;
v tejto súvislosti sa domnieva, že okrem toho by sa mali zlepšiť informačné, komunikačné,
usmerňovacie a poradenské činnosti s cieľom zvýšiť informovanosť a poskytovať najlepšiu
podporu občanom a orgánom;
30. víta usporiadanie služobnej cesty do Španielska na účely zistenia potrebných skutočností
22. a 23. mája s cieľom prispieť k vyriešeniu prípadov únosov novorodencov a detí žiada
o vytvorenie prístupných verejných bánk DNA – vrátane bezplatného odoberania vzoriek
a potrebných testov pre dotknuté rodiny – a vytvorenie celoeurópskej prístupnej databázy
s dostupnými potrebnými zdrojmi v rámci rôznych opatrení v rozsahu pôsobnosti policajnej
a justičnej spolupráce v tejto veci na úrovni EÚ;
31. žiada všetky zúčastnené inštitúcie, aby vážne zvážili tieto odporúčania a spôsoby ich
účinného vykonávania, najmä pokiaľ ide o členské štáty pri posilňovaní ich súdneho
a administratívneho systému v tomto ohľade; vyzýva Komisiu, aby podľa možnosti zaradila
tieto úvahy do rozsahu pôsobnosti revízie nariadenia Brusel IIa;
32. odporúča, aby sa petície týkajúce sa úradu Jugendamt, ktoré boli vyhlásené za prípustné,
postúpili pre informáciu spolkovému ministerstvu rodiny, seniorov, žien a mládeže v súlade
s dohodou medzi ministrom Schröderom a komisárkou Redingovou;
33. je hlboko presvedčený, že EÚ by mala pozornejšie monitorovať a kontrolovať postupy
a konkrétnu prax v záležitostiach týkajúcich sa rodinného práva s cezhraničnými dôsledkami,
ktoré uplatňujú príslušné orgány členských štátov, ktoré majú vplyv na rozhodnutia
o rodičovských právach a povinnostiach, právach na návštevy a vyživovacej povinnosti,
s cieľom zabezpečiť, aby takéto postupy a prax neboli diskriminačné, a chrániť tak všetky
súvisiace základné práva;
34. vyzýva členské štáty, aby poskytli zoznam podporných štruktúr pre rodičov
zo zahraničia, ktorí sa nachádzajú v situácii, v ktorej im môžu byť odňaté rodičovské práva;
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35. domnieva sa, že španielske orgány by mali plne vykonávať odporúčania pracovnej
skupiny OSN pre násilné alebo nedobrovoľné zmiznutia, ktoré sa týkajú prípadov
„ukradnutých novorodencov“, a zabezpečiť najlepšiu spoluprácu a účinnú pomoc občanom,
ktorí ohlásili prípady zmiznutia detí, s cieľom dosiahnuť úplnú transparentnosť;
36. vyzýva Komisiu, aby úzko spolupracovala s členskými štátmi v rámci ich úsilia
podporovať maloleté osoby bez sprievodu všetkými prostriedkami; ďalej vyzýva vnútroštátne
a medzinárodné zainteresované strany a najmä mimovládne organizácie, ktoré sú financované
z prostriedkov EÚ, aby poskytovali týmto deťom špecializované služby a podnikli kroky tam,
kde je to potrebné, pod vedením vnútroštátnych orgánov štátu, v ktorom vyvíjajú činnosť,
a v spolupráci s nimi, a s cieľom poskytnúť maloletým osobám bez sprievodu,
podľa potrebných noriem, najlepšie možné podmienky prijatia; Komisia by rovnako mala
vyzvať členské štáty na to, aby maloleté osoby bez sprievodu prioritne zahrnuli do svojich
mechanizmov núdzového premiestňovania;
37. odporúča v členských štátoch zriadiť strediská pre podporu rodiny, ktoré by
prostredníctvom medzinárodných a medziodborových tímov právnikov, sociálnych
pracovníkov, mediátorov a psychológov poskytovali komplexné poradenstvo mobilným
rodinám v EÚ, ktoré potrebujú pomoc pri spolupráci so sociálnymi službami; vyzýva
Komisiu, aby financovala mimovládne organizácie, ktoré ponúkajú praktickú podporu
mobilným rodinám využívajúcim ich práva vyplývajúce z občianstva Únie;
38. odporúča ponechať otvorené všetky petície, ktorých súvisiace otázky si vyžadujú ďalšie
objasnenie a v tejto súvislosti vyzýva Komisiu a členské štáty, aby zintenzívnili svoje úsilie
s cieľom umožniť, aby sa všetky jestvujúce problémy mohli riešiť účinnejšie, a tým
definitívne vyriešiť.
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Činnosti pracovnej skupiny pre otázky týkajúce sa starostlivosti o deti
Menšinové stanovisko PPE a ALDE
Rodina je základná inštitúcia a zásadné prostredie pre rast a blaho detí. Zabezpečenie
najlepších záujmov detí, ako aj ich práva na rodinný život, predovšetkým v súvislosti
so slobodou pohybu európskych občanov, je prioritou politických skupín PPE a ALDE.
Zatiaľ čo rodinné právo je výlučnou právomocou členských štátov, inštitúcie sociálneho
zabezpečenia, súdy a akékoľvek iné príslušné verejné orgány musia stavať najlepší záujem
dieťaťa do popredia všetkých rozhodnutí alebo opatrení, ktoré prijmú.
Preto by európske inštitúcie a členské štáty mali v súlade s uznesením EP o ochrane záujmov
dieťaťa v celej EÚ na základe petícií podporovať cezhraničnú spoluprácu v rodinných
veciach, poskytovať odbornú prípravu pre sudcov a odborníkov, informácie o právnej pomoci
a dvojjazyčných právnikov. Veľvyslanectvá alebo konzulárni zástupcovia majú byť
od začiatku informovaní o všetkých konaniach týkajúcich sa starostlivosti o deti, ktoré sa
týkajú ich štátnych príslušníkov.
Napokon, skupiny PPE a ALDE dôrazne podporujú, aby Výbor pre petície rešpektoval právo
na spravovanie vecí nestranne, spravodlivo a v primeranom čase1. Je nám však ľúto,
že pracovná skupina odložila riešenie týchto petícií a nepriniesla závery na základe vypočutí
všetkých zúčastnených príslušných zainteresovaných strán, pričom sa sústredila najmä
na rodičovské práva a nie na blaho detí.

1

Článok 24 Charty základných práv.
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Annex 1
Abstracts of the Debate following the oral questions on “protecting the best interest of
the child in Europe.
Jeanine Hennis-Plasschaert, President-in-Office of the Council. – Mr President, Madam
Commissioner, honourable Members, many thanks to Cecilia Wikström for the very kind
words. I would like to recall the importance the Presidency attaches to the work on civil law,
in particular on family matters and e-Justice solutions, and I take this opportunity to thank the
Chairs of the Committee on Legal Affairs and the Committee on Petitions, Svoboda Pavel,
and of course my former colleague Cecilia Wikström. I thank them for coming with these
questions and ideas to complement the EU message already in place to protect the best
interests of the child in cross-border situations.
On adoption: as you know the issue of adoption of children is a matter which is not regulated
at EU level but by national laws and by some international conventions, particularly the
Hague Convention of 1993, to which all EU Member States are parties. This Convention aims
at protecting adopted children in their countries, if possible by offering them a home in those
countries. It provides for cooperation between the authorities of the different States. The
Council may adopt measures concerning family law with cross-border implications
following Article 81.3 of the Treaty, including in the field of adoption – but only on the
basis of a proposal from the Commission.
On welfare and child poverty: concerning the issue of the welfare of children, I would like to
say a few words on the fight against poverty, which is a complex reality affecting many
children unfortunately. The fight against poverty is one of the objectives of the Europe 2020
strategy and it is also one of the Presidency’s priorities. Working closely with the Social
Protection Committee, the Presidency has therefore tabled Council Conclusions on an
integrated approach for combating poverty and social inclusion. In this document, which is to
be adopted in June, the Council encourages Member States to address child poverty and
promote children’s wellbeing through integrated strategies in accordance with the
Commission recommendation ‘Investing in children’. The Council also invites Member
States to intensify the exchange of knowledge, experiences and best practices in this
field. Let me mention in particular the Roma children because, yes, we must also continue to
address other longstanding challenges in addition to the situation faced by Roma children, and
I thank the European Parliament for keeping this issue on the EU agenda, including on
International Roma Day earlier this month, on 8 April to be precise.
As regards mediation, the EU has put in place the 2008 Mediation Directive, which aims at
facilitating access to alternative dispute resolution. It promotes the amicable settlement of
disputes by encouraging the use of mediation and by ensuring a balanced relationship
between mediation and judicial proceedings. Moreover, the Brussels IIa Regulation foresees
mediation as one of the functions of cooperation between central authorities in matters of
parental responsibility. There is common understanding in Council that the revision of
Brussels IIa is a topic of great importance and, to be honest, it is about time.
On e-Justice, on improving access to information in the justice field: you know that the eJustice Portal was launched in 2010 in collaboration with the Commission and the Member
States. The Council’s Second Action Plan on e-Justice stresses that information relating to
minors should be included in the e-Justice Portal. A specific expert group is now examining
the ways to expand information on minors already available on the Portal, and your
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specific question relating to adoption procedures could indeed be considered in this context.
In closing, I wish to say that the Council awaits with great interest the Commission proposal
amending the Brussels IIa Regulation, as this is the cornerstone of EU judicial cooperation in
matrimonial matters and matters of parental responsibility.
Věra Jourová, Member of the Commission. – Mr President, I would like to thank the
Committee on Legal Affairs (JURI) and the Committee on Petitions (PETI) for organising
this debate which I very much welcome. As has been said several times already, the Brussels
IIa Regulation is an extremely important piece of legislation for many families in Europe. It
has been applied for ten years and has proved to be very useful, but the time has come to
review it. The Commission intends to come forward with a proposal late June this year.
Our assessment is that the Brussels IIa Regulation works overall well with regard to
matrimonial matters. We do not envisage, at this stage, the need to revise it in this respect. On
the other hand, there is clear evidence for the urgent need to revise the regulation as regards
parental responsibility aspects. Parliament, better than anyone, is aware of numerous crossborder cases in which the judicial cooperation based on this regulation is not fast enough, to
say the least. Children end up being hostage of lengthy legal disputes. The mechanisms put in
place by the Brussels IIa Regulation have helped in determining parental responsibility or
settling child abduction cases, but we have to take additional steps.
I intend to further clarify the rules on parental responsibility, to improve the
enforcement of judicial decisions, to speed up the procedures and make sure that the
best interests of the child are of primary consideration and effectively protected. More
concretely we are considering measures on the following aspects. Firstly, to speed up the
return procedure. There are still far too many child abduction cases in which parents with an
enforceable return order are stuck in lengthy proceedings. Abducted children must be returned
swiftly as passing of time can have irreversible consequences for the relationship with their
parents. Evidence shows that in those Member States with specialised courts the return
procedure can be much smoother and quicker.
Secondly, to see whether the existing exequatur procedure is still needed and to define the
grounds for refusal of the enforcement of judgements. It is unacceptable that currently a
parent can be left without any possibility to see his or her child for years due to delays in the
enforcement of judgments.
Thirdly, to increase judicial cooperation and mutual trust between Member States, for
example when it comes to the specificity of family proceedings.
Fourthly, to smoothen the differences in national rules governing the hearing of the child.
Too often these rules are invoked to refuse a judgement from another Member State. I am
convinced that while acknowledging different legal traditions we can – and must – do better
to respect the child’s right to be heard. Finally, to improve the cooperation between national
authorities with responsibility for child protection or parental responsibility matters. We need
a strong network of these authorities to help parents in enforcing their parental rights abroad.
Besides these key changes to the Brussels IIa Regulation, we will also continue our
awareness raising activities, targeting also child welfare and consular authorities. This is
duly reflected in our funding priorities and calls for proposals.
To conclude, let me refer to the aspects related to adoptions. The Brussels IIa Regulation does
not cover these aspects. The functioning of child protection and welfare services is governed
by national law. The Commission has thoroughly examined the numerous petitions
concerning adoptions without parental consent that you have recently received. None of them
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fall into the remit of EU law. However, the Commission is contributing to the elaboration
of a common understanding of how the rights of the child can best be protected and
promoted. For instance, let me point to the Ten Principles on integrated child protection
systems, which were debated in the last European Forum on the Rights of the Child and
which are also mentioned in your draft resolution.
We will continue to support Member States in implementing a child rights—based approach
and I know that you also, through dialogue and awareness raising, can have a real impact on
improving the situation on this very important matter. I am looking forward to our close
cooperation on these files, in the best interest of children and for the benefit of families in
Europe.
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Annex 2
Petitions related to Denmark:
A. list of petitions,
B: intervention of Ms Pia Deleuran,
C. working document on the FFV, see link:
http://www.europarl.europa.eu/committees/en/peti/working-documents.html
Annex 2A
Number

TitleA

Language

Con.
Countries

0954-12

by V. A. (Italian), on alleged treatment in
violation of human rights by the Danish
authorities

English

Denmark,

0963-12

by M. K. D. A.-A. (Filipino), on her
unsustainable situation in Denmark

English

Denmark,

0964-12

by F. I. (Italian), on lack of contact with his
daughter living in Denmark

Italian

Denmark,

0965-12

by A. K. (Polish), on alleged medical
negligence in connection with the treatment
of her daughter and her problems with the
child’s Danish father

Polish

Denmark,

1078-12

by M. W.r (Austrian), on the dispute over
her child's abduction and on the
enforcement of the Hague Agreement by
Denmark

German

Denmark,
Austria,

1891-12

by O. J. (Russian) concerning human rights
infringements by the Danish authorities

English

Denmark,

1945-12

by A. N. (Danish), on a violation of her
human rights and those of her children

English

Denmark,

0107-13

by H. A. (Icelandic), on violations of the
human rights of non-Danish parents in
custody and abduction cases in Denmark

English

Denmark,

0108-13

by S. C. W. (Danish), on violations of the
human rights of non-Danish parents in
custody and abduction cases in Denmark

English

Denmark,

0939-13

by K. M. (US), on a custody dispute in
Denmark

English

Denmark,

0944-13

by B. T. (Danish), on shared custody in
Austria and Denmark

Danish

Denmark,

1036-13

by H. B. M. (Danish) concerning her
struggle to protect her child against her
violent ex-partner

Danish

Denmark,
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1234-13

by M. M. (Danish) on an alleged breach of
human rights, including children’s rights, in
Denmark

Danish

Denmark,

1235-13

by M. E. L. (Danish) on action by the
Danish authorities with regard to her family
and her child

Danish

Denmark,

1398-13

by A.R. (Danish) on human rights
violations against her children and herself

English

Denmark,

1547-13

by L. E. (Danish) on human rights violations
on her and her children in Denmark

English

Denmark,

1564-13

by B. S. W. (Danish) on violations of
children’s rights, parents’ rights, mothers’
rights and human rights in Denmark

English

Denmark,

1630-13

by B. H. (Danish) on violence against her
child

Danish

Denmark,

1656-13

by K. H. (Danish) on the right of her child
being heard and protected under the UN
Convention on the rights of the child

English

Denmark,

1797-13

by C. V. (Danish) on violations of the UN
Convention on the rights of the child and
other human rights conventions in Denmark

Danish

Denmark,

1802-13

by S. L. (Danish), on protecting her
daughter
by T. D. (Danish) on the way in which the
Danish authorities deal with custody cases

English

Denmark,

Danish

Denmark,

1955-13

by L.L.T. (Danish) on removal of her three
children

Danish

Denmark,

2127-13

by B. S. W. (Danish) on violations of
children's rights, parents' rights, mothers'
rights and human rights in Denmark

Danish

Denmark,

2166-13

by M. O. (Honduras) on alleged
discrimination and persecution in Denmark

Spanish

Denmark,

2296-13

by B.S.W. (Danish), on discrimination
practised by the welfare officers, child
psychologists, city council and courts of law
in Denmark

English

Denmark,

2636-13

by T. R. A. (Danish) on the actions of the
youth care authorities in Denmark

English

Denmark,

2790-13

by B. H. (Danish), on the Danish
authorities’ infringement of a child’s rights.

Danish

Denmark,

1140-14

by H. J. (Danish), on the rights of children in
Denmark and Sweden.

Danish

Denmark,
Sweden,

2434-14

by R. H.-C. (Swedish), on behalf of the
Nordic Committee for Human Rights
(NKMR) on a report on child custody in
Denmark, Finland, Norway and Sweden

English

Denmark,
Sweden,
Norway,
Finland,

1940-13
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Annex 2 B
PETI Working group on Child Welfare Issues
Meeting on petitions against the Danish child custody proceedings
Contribution of Pia Deleuran, Danish lawyer and mediator.
Mrs Deleuran concentrated on the main shortcomings of the Danish Act on Parental
Responsibility ( Forældreansvarsloven 2007), revised in 2012 and accompanied by the so
called “Divorce-packages 1”, entered into force in October 2015, which contains a regulation
on the birth parents obligations in case of conflict related to their children.
The Danish line focuses on getting the parents to negotiate an agreement about their children
custody and the visitation right when their relationship or marriage breaks up (even if the
parents have never lived together if the child is a product of a donor or a criminal act). It is
aimed to support both parents in a mediation process and to offer more equality between
mothers and fathers.
Before this agreement a first round of mediation is supposed to establish the interim visitation
rights. This right of visitation is aimed at enabling the child to have contact with both parents
and is decided without a full investigation about the problems and the cause of the conflict
between the parents.
Regarding custody the law has set up share custody as a ground rule (even for breast-feed
babies).
The original aim of this legislation was to help people getting into a dialogue and to set a
future oriented system. The use of mediation within the administrative body called State
Administration (Statsforvaltningen) to deal with custody, the set-up of the habitual residence
of the child and the visitation rights is mandatory. This system is called “one-entrance”. All
cases in family matters are dealt with in this institution as a first step.
The concept of the best interests of child has been redefined as a single issue: being in contact
with both parents. The law focuses on the future with no holistic approach of the history of
the family and the global well-being of the child. Pia Deleuran considers that the system does
not offer a sufficient protection to a child confronted to an abusive parent and insists too much
on the right of the child to be in contact with both parents (this focus is mentioned in the
instructions to the social workers involved as child experts in a mediation/negotiation
procedure). She mentioned a case she has to deal with where the State Administration, in its
own initiative, tried to establish contact between a child and one of the parents who has not
shown any interest in visitation and has been accused of being violent towards the child.
Pia Deleuran particularly insists on the following issues:
- the mediation and the following decisions are undertaken without any screening of the
whole situation and the history of the family. Therefore there might be cases of domestic
violence where the victim is forced to face and deal with the aggressor. She adds that the
system sometimes leads to cases of child abduction by the parent who has been victim of
violence or tries to protect the child from abuse or violence and does not want to be
confronted to the author of these mistreatments outside of a court. It seems that no
consideration is given to the possible consequences of the violence against the mother on the
well-being of the child. This is in breach with the Istanbul Convention, ratified by Denmark,
which states in its article 31.1 that “Parties shall take the necessary legislative or other
measures to ensure that, in the determination of custody and visitation rights of children,
incidents of violence covered by the scope of this Convention are taken into account” and in
its Article 48.1 that “Parties shall take the necessary legislative or other measures to prohibit
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mandatory alternative dispute resolution processes, including mediation and conciliation, in
relation to all forms of violence covered by the scope of this Convention.”
- the new regulation is long and detailed but there no legal aid available as long as the case is
in front of the administrative body.
- In case of disagreement after the mediation phase, only custody cases and residence
questions can be sent to court. Sending the case to court is done by the State Administration
and not by the lawyers. This has as a consequence that some cases do not get access to the
court system. Visitation arrangements can never be dealt in front of a court. It must also be
noted that when the cases are dealt with in the State Administration parents do not speak
under oath, as in court settings.
- Visitation can only be refused if it is proved that the contact with a parent is the cause of the
child's troubles/suffering. However, since there is no possibility to have witnesses involved in
the proceedings, it is very difficult for the other parent to prove an abusive or violent
situation. According to Pia Deleuran it could be considered as a breach to the right for a fair
trial.
If a parent refuses to negotiate it can be seen as lack of parental skills and ability and
sanctioned so that the custody and the residence of the baby, toddler or child is given to the
other parent – even though that parent is unknown to the child and has no emotional bond
with him/her.
Pia Deleuran considers that the offer of free mediation is a very good instrument in family
matters but it has to be voluntary. She adds that the counselling and advice from a child expert
is helpful to many families who are in a break up situation. In some cases judicial
proceedings in front a court are necessary and parents should have access to judicial
proceedings when needed.
No member of the Danish Parliament had voted against these legal instruments and there was
no opposition manifested among lawyers or child-experts. The Danish Ombudsman when
seized about this sever problems in the State Administration replied that this legislation
needed time to be efficiently implemented. However, data show that there is an increasing
number of cases where parents are in highly conflictual situations about the child custody and
visitation rights.
Pia Deleuran considers that situations of domestic violence and abuses have been
underestimated by the legislator and the public services. The official webpages do not provide
information on these issues and translation in other languages than Danish can hardly be
found.
Pia Deleuran also quoted the communication n° 46/2012 published in March 2016 where the
CEDAW recommends to Denmark to:
"ii) Review and amend the Act on Parental Responsibility so as to ensure that (a) the
requirement to consider the child’s best interests as a primary consideration in all actions or
decisions that concern him or her, both in the public and private sphere, is reflected both as a
substantive right and as a rule of procedure, and (b) that the “best interests of the child”
principle apply to all administrative and judicial proceedings, whether staffed by professional
judges or lay persons or other officials in all procedures concerning children, including
conciliation, mediation and arbitration processes;
iii) Develop legal principles which fully respect the rule of law, and ensure that the justice
system provides for a robust and effective appellate system in order to correct both legal and
factual errors, especially in custody cases and the determination and assessment of the
principle of the best interests of the child;
iv) Conduct a comprehensive review based on research of Danish custody law and the Act on
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Parental Responsibility, in particular assessing its impact on foreign parents, especially
foreign mothers;
v) Combat all negative attitudes and stereotypes which foster intersecting forms of
discrimination against women, especially mothers of foreign nationality and ensure the full
realization of the rights of their children to have their best interests assessed and taken as a
primary consideration in all decisions;
vi) Design specialized and mandatory training programmes for judges , prosecutors and
lawyers as well as other professionals involved in administrative and judicial proceedings on
the dynamics of violence against women, custody and visitation rights and the “best interests
of the child” principle, non-discrimination against foreign nationals as well as gender
stereotypes in order to equip them with the necessary knowledge and skills to discharge their
duties in conformity with the State party’s international obligations. In accordance with article
7 (4), the State party shall give due consideration to the views of the Committee, together with
its recommendations, and shall submit to the Committee, within six months, a written
response, including any information on any action taken in the light of the views and
recommendations of the Committee. The State party is also requested to publish the
Committee’s views and recommendations and to have them translated into Danish and widely
disseminated in order to reach all relevant sectors of society.”
Pia Deleuran concluded by reminding that this system was originally envisaged as an
experiment and that in view of the results it should be reviewed in order to ensure a better
protection of children's rights and equal legal guarantees for both parents in front of a court
when necessary.
She finally informed the members that GREVIO, the monitoring instrument mentioned in The
Istanbul Convention, will be contacted and informed about the situation so that an
investigation can be launched on the situation in Denmark regarding the necessary protection
of children.
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Annex 3
Petitions related to UK:
A. List of petitions;
B. Study on non-consensual adoptions in UK, see link:
(http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL_STU%282015%2
9519236_EN.pdf)
C. Working document on the FFV, see link:
http://www.europarl.europa.eu/cmsdata/110842/1092729EN.pdf;
D. Intervention of Ms. Andrea Cisarova, Director of the CIPS in Slovakia
Annex 3 A
Number
1847-13

Title
by E. L.-S. (Dutch), on religious and ethnic
discrimination against a child by the British
authorities

Language
English

Con. Countries
United Kingdom,

2468-13

by R. F. (British), on the practice of forced
adoptions in the United Kingdom.

English

United Kingdom,

2546-13

by A. B. (Lithuanian), on her son, who has
been taken into care

English

United Kingdom,
Lithuania,

0063-14

by J. I. (Lithuanian), on behalf of her
daughter, on child welfare in the UK

Lithuanian

United Kingdom,
Lithuania,

0344-14

by M. P. (Bulgarian), on the supposed
violation by the British authorities of the
fundamental rights of a Bulgarian family
relating to the custody rights over a minor

English

Bulgaria, United
Kingdom,

0448-14

by V. S. (Bulgarian) on the return of her
daughter to the biological mother

English

Bulgaria, United
Kingdom,

1638-14

by S. G. (Latvian) on the role of social
services in children-related cases, in the UK

English

Latvia, United
Kingdom,

0195-15

by M. E. (French) on the taking of her
children by British social services

French

United Kingdom,

0764-15

by I. F. (Estonian) on the forced adoption of
a new-born Estonian national in the UK

English

Estonia, United
Kingdom,

1392-14

by C. K.-B. (German), on the return of her
childen to Germany

German

Germany, United
Kingdom,

2813-13

by M. B.-H. (British) on the decisions made
by the UK social services regarding her son

English

United Kingdom,

2542-13

by D.S. (British), on Forced adoptions

English

United Kingdom,

2473-13

by A. A. (Lithuanian) on alleged
discrimination by UK authorities on the
grounds of ethnicity, religion and language
and violation of the European Convention on
Human Rights
by B. G. (United Kingdom), on the removal of
her children by social services

English

United Kingdom,

Polish

United Kingdom,

2498-13
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2287-13

by A. A. (Lithuanian), on alleged
discrimination by UK authorities on the
grounds of ethnicity, religion and language
and violation of the European Convention on
Human Rights

English

United Kingdom,

1707-13

by S. K. M. (German), on behalf of
Association of McKenzie Friends, on
Abolition of Adoptions without Parental
Confirm (forced adoption) over 2500
supporters.
by K.C. (British) on litigation with the social
authorities in Nottingham, UK

English

United Kingdom,

English

United Kingdom,

0030-16
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Annex 3D
Intervention of Mrs Andrea Cisarova, Director of the CIPS, Slovakian Centre for
International Legal Protection of Children, Central Authority for Slovakia.
The Centre is entitled to request information from competent local social authorities on a
minor who is a citizen of the Slovak Republic or one of whose parents is a citizen of the
Slovak Republic and who is subject to measures related to the removal of a child and its
placement in a substitute care. The social authorities are entitled to contact the Centre directly
regarding a child who is subject to measures connected with the removal of a child and its
placement in a substitute care. The social authorities shall provide the Centre with information
on the minor and its parents (name, surname, date of birth, last known address in the Slovak
Republic) and detailed particulars of the case (in particular, the reason why is the child subject
to social or legal protection and details of planned procedure in the case). Centre proceeds
under Council Regulation (EC) No 2201/2003 in order to obtain assessment on social
conditions of relatives of child, who could possibly take care of the child. To obtain this
information it is necessary to request the particular and certain authorities responsible for
preparing the assessments.
Successfully solved cases- the case of the minor children Boor
One of the milestones in the life of the Centre was the case of the minor children Boor, in
which the UK court allowed the Centre to join the ongoing court proceeding as a third party.
Some facts about this case: In the case of the children Boor, where care and placement order
as well a residence order were issued in respect of the minor children: Martin and Samuel,
because Martin was examined at a hospital and had various bruises and scratches identified on
his body. Mother has been unable to provide an explanation for the injuries. The Local
Authority, Surrey County Council issued proceedings on 7th July 2010 and seeks Care
Orders. On May 30, 2012 the final hearing took place before the competent court. The court
entrusted the minors to the care of Surrey County Council. In the proceedings, the judge
failed to consider the opinion of the Slovak psychologist concerning the ability of Mrs
Študencová (grandmother) to take care of the children and relied exclusively on the opinion of
the English psychologist and authorities. The court on 29th of May 2012 denied the
grandmothers application and decided to place the children at foster family in the UK. On
13th of September 2012 the Centre submitted an intervention to the Civil Appeals Office,
which on the 14th of September was accepted and allowed the Centre to be a third party in the
proceedings. The children were at the end repatriated to Slovakia. It was a very important
achievement, because from then the Centre is able to affect the court proceedings regarding
the Slovak children removed from the care of their parents and it’s able to help the applicants
to get them back to their care or place them in the care of their relatives. After the Centre
successfully solved the case of Boor children they started to prepare a) submissions, b)
written statements and c) interventions in order to be able to influence the court proceedings
in the UK. These documents are prepared by the director of the Centre and their aim is to
represent the opinion of the Slovak social services and offer different solutions to the UK
authorities. These different solutions could be: a) transfer of proceedings to the Slovak court,
which is better placed to decide the case according to the art. 15 of the Council Regulation
(EC) No 2201/2003 or b) entrust the child to the care of relatives living in Slovakia, who are
able to take care of the child. The Centre always believes that the UK court will choose the
best option and will decide in the best interest of the child.
Memorandum of understanding- activities of the Centre
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One of the most important activities of the Centre is a process of negotiating and signing
bilateral agreements between the local authorities of UK and the Centre as Central Authority
of Slovak Republic. These agreements are called Memorandum of Understanding and their
aim is to ensure the fast and smooth communication between the Slovak Central Authority
and the local authorities of the UK in the cases involving minor Slovak citizens. These
agreements are based on the Articles 55 and 56 of the Council Regulation (EC) No 2201/2003
(Brussels II a). Currently the Centre was able to establish cooperation with two local
authorities from the UK. The first Memorandum of understanding was signed with
Peterborough City Council on the 19th of November in 2015 in Peterborough. The main goal
of this Memorandum of Understanding is to assist the Centre and Peterborough City Council
in England to a) ensure cross border co-operation in children cases and to strengthen cooperation; b) gain an understanding of procedures in each jurisdiction and communicate
information on national laws and procedures; c) establish practical arrangements for
assessments and return of children. It is very important to inform immediately the Slovak
Central Authority about the removal of the children, who are Slovak citizens from their
parents care at the territory of the UK. In these cases it’s not possible for the children to
remain with their birth parents and or extended family and in most of the cases they are
entrusted to the care of the local authorities and foster families.
The second Memorandum of Understanding was signed on the 23th of March 2016 with
Derby City Council and its content is very similar to the first memorandum. The most
important is the question of placement of the children (Slovak citizens) at the territory of the
UK after their removal from their parents care and their repatriation to Slovak Republic. At
the moment the Centre is negotiating with other local authorities from the territories where the
most of the Slovak citizens are working and living in the UK. These local authorities are the
following: Sheffield City Council, Manchester City Council, Newcastle City Council,
Bradford City Council, Birmingham City Council, etc.
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Annex 4
Petitions related to Germany (Jugendamt):
A. List of petitions;
B. Working document on the FFV to Berlin, see link:
(http://www.europarl.europa.eu/meetdocs/2009_2014/documents/peti/dt/906/906407/906407e
n.pdf);
C. Interventions of: Ms Marinella Colombo, Italian journalist and author, Mr. Francesco
Trapella, Italian lawyer, Maître Muriel Bodin, French lawyer;
D. Summary of the intervention of a Jugendamt representative in PETI Committee meeting;
E. Letter to the German authorities and reply.
Annex 4A

Number

Title

Language

0128-07

by T. P. (German) on arbitrary measures
taken by the German child and youth
welfare office (Jugendamt)

German

0760-11

by R. G. T. (Columbian), on abusive
measures taken by the German Office for
Children and Young People (Jugendamt)

Spanish

Germany,

1372-11

by M. G. (Polish), on behalf of the
International Association against
Discrimination against Children in
Germany’, on the ban on the use of Polish
in connection with supervised contact
(Jugendamt)
by M. K.S. (Polish) on her protest against
the German youth welfare office
(Jugendamt) and the German family
courts’ decisions

Polish

Germany,

German

Germany,

by I. M. (German), concerning the German
youth welfare office (Jugendamt)
by H. S. (German), on the removal of her
son from home (Jugendamt)

German

Germany,

German

Germany,

0531-12

by M. A. S. (Italian), on the placement of
her son with his grandmother (Jugendamt)

Spanish

Germany,

0560-12

by G. J. (German), on the neglect of
children in care homes and children’s
homes and the responsibility of the
German youth welfare office (Jugendamt)

German

Germany,

0477-12

0520-12
0526-12
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0979-12

by L. G. (French), on the Jugendamt in
Germany, on its operating methods and
the discriminatory nature of its
administrative measures

French

France,
Germany,

0984-12

by A. J. (French), on the respect of the
rights of parents in Germany in relation to
the operating methods of the Jugendamt
institution

French

France,
Germany,

1060-12

by L. G. (French), on alleged discrimination
against foreign parents in Germany’s law
and by German courts with regard to
parental authority over children born to
spouses of different nationalities
(Jugendamt)

French

Germany,

1278-12

by M. N. (German) concerning the
Jugendamt (Youth Authority) and
compliance with legal judgments under
German family law
by A. H. (German) concerning the German
Youth Office (Jugendamt) and recognition
of judgments in the field of German family
law

German

Germany,

German

Germany,

1901-12

by P. F. (French) concerning the German
Youth Office (Jugendamt)

French

Germany,

0049-13

by P. R. (French) on custody of his children
(Jugendamt)

French

Germany,

0059-13

by M. M. (German), on the German
Jugendamt (Youth Welfare Service)

German

Germany,

0460-13

by L. M. (Italian), on discrimination against
foreign parents in Germany (Jugendamt)

Italian

Germany,

0515-13

by D. T. (Czech), on Jugendamt in
Germany

Czech

Germany,

0624-13

by A. O. (Romanian) concerning the
recognition of custody rulings in the
European Union and compliance therewith
(Jugendamt)

English

Germany,

0643-13

by E. O. (German) on the conduct of the
Jugendamt in Darmstadt

German

Germany,

1784-13

by L. S. G. (French) on abuse of the EAW
in the family matters and abandonment of
family because of alleged non-payment of
alimony or maintenance advances

French

France/Germany

2317-13

by L. R. (Croatian), on the taking into care
of her son by the Jugendamt [Youth
Office]

German

Germany,

2426-13

by L. P. (Italian) on the Jugendamt in
Germany (Beistandschaft)

Italian

Germany

1871-12
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0007-14

by M. A. (Polish), on the actions of the
Jugendamt Kleve (youth welfare office in
Kleve, Germany)

German

Germany,

1158-14

by A. R. (German), and one co-signatory,
on the German Youth Authority
(Jugendamt)

German

Germany,

1720-14

by T. H. (German) on the right to visit her
daughter

French

Germany,
France,

0204-15

by B. M. P.-M. (Polish) on the German
"Jugendamt" (Youth Office)

German

Germany,

0509-15

by P. T. (Italian) on the Jugendamt and
breaches of the right to parenthood in
Germany

Italian

Germany,

1220-15

by R. P-I. (Italian) on the performance of
the German Jugendamt

Italian

Germany,

1378-15

by R. P-I. (Italian) on the performance of
the German Youth Welfare Office
(“Jugendamt”)
by C.J. (French) on the non-recognition by
the German administrative (Jugendamt)
and judiciary authorities of a judgment
made in France

Italian

Germany,

French

Germany,

0459-16

by A. J. Petition contre le detournement et
la distorsion du reglement europeen
4/2009 et des conventions internationales,
systematiquement mis en œuvre au sein
des tribunaux de la famille en allemagne

French

Germany,

1021-16

by K.B. (French) on the change of family
name of binational children

French

Germany

1425-15
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Annex 4C
Interventions of: Mr. Francesco Trapella, Italian lawyer, Maître Muriel Bodin, French lawyer
and Ms Marinella Colombo, Italian journalist and author.
THE

DEFINITION OF

EUROPEAN

PUBLIC ORDER AS A USABILITY PARAMETER FOR EVIDENCE IN

CRIMINAL PROCEDURES ON CRIMES IN THE FAMILIAL DOMAIN*

Francesco Trapella – Head of Research in Public Law (Tor Vergata University, Rome) and
Research Associate in criminal procedure, University of Ferrara.
1. EUROPEAN PUBLIC ORDER
To delineate the subject of this document, we must first define European public order. In 1995, in
the LOZIDOU judgment, the European Court of Human Rights stated that the European
Convention on Human Rights is an instrument of European public order1. This notion therefore
demonstrates the recovery of the universality of moral values, which was shattered when the
principle of national sovereignty was confirmed by the construction of barriers of national
autarky. The convention brought about public order in the area of
o

fundamental rights: it would be meaningless if its implementation was influenced by national
particularisms2 and it therefore cannot be interpreted in a different way in each Member State.
Thus, as Caroline Picheral said, taking up Frédéric Sudre’s definition, European public order is a
‘functional legal category responsible for the democratic values and liberal economic values
necessary for European integration’3.
When one talks about fundamental rights, one refers to ‘“the rights which are actually
declared and protected before a court’, which are guaranteed by internal constitutional rights, the
European Convention on Human Rights or the Charter of Fundamental Rights”’ 4. European
public order is also defined by EU law: the treaties and secondary law. Before the Treaty of
Lisbon, the Court of Justice often relied on the European Convention on Human Rights, as it
expresses a common tradition in European countries. Since the Nice Charter in 2000, the
fundamental rights which it provides for can be invoked before a European judge: a Court of
Justice judgment from 2006 appeared to add the Nice Charter to the sources of law in the Union.
In 2009, the Treaty of Lisbon confirmed this. Lastly, the Court of Justice opinion 2/13 of 18
December 2014 stated that ‘The agreement on the accession of the European Union to the
European Convention for the Protection of Human Rights and Fundamental Freedoms is not
compatible with Article 6(2) TEU or with Protocol (No 8) relating to Article 6(2) of the Treaty
on European Union on the accession of the Union to the European Convention on the Protection
of Human Rights and Fundamental Freedoms’. There are two systems for the protection of
fundamental rights: on the one hand, the European Convention on Fundamental Rights and, on
the other hand, the Nice Charter5.
1

ECHR, 23 March 1995, Lozidou c/ Turquie, req. 15318/89, point 93.
S. Lonati,Metodi d'interpretazione della Corte edu e equoprocesso, Giur. cost., 2015, p. 253.
3
C. Picheral, L’ordre public européen: Droit communautaire et droit européen des droits de l’homme, La
Documentation Française, 2001, p. 4.
4
S. Nadaud, Codifier le droit civil européen, Larcier, 2008, p. 111, which quotes J. Andriantsimbazovina,
Constitution européenne et droit fondamentaux, www.upmf-grenoble.fr.
5
Before the Treaty of Lisbon, however, ‘decisions by community courts which relied on the Charter of
Fundamental Rights were rare and only related to the CFI’: see S. Nadaud, Codifier, mentioned above, p. 112, note
550. Following the Treaty of Lisbon, in a judgment from 2013 (CJEU, 26 February 2013, Ãklagaren, C-617/10), the
Court of Justice highlighted the autonomy of the Nice Charter, therefore national judges should assess whether, in a
2
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Our brief overview has shown that there are two sources of European public order: the
European Convention on Fundamental Rights and EU law1, and of course the national
constitutions.
2. THE RIGHT TO EDUCATION: NATIONAL LAWS, ECHR, ETC.
According to Frédéric Sudre, European public order comprises eight rights, one of which is that
of ‘parents in respect of their convictions with regard to education’2: it follows that a parent’s
right to educate their children according to their own will and that of their child to receive a full
education comes from the concept of public order.
It is important to understand what the word ‘education’ means. In THE
REPUBLIC, Plato said that ‘thanks to a good education, [citizens] will grow up (12) balanced men’.
The word actually comes from the Latin: EX-DUCO,, which means: to guide or draw out.
Education is therefore the act of ‘taking the child out of his natural ( 13) state’ and ‘bringing out of
him that which he possesses in potential’; in German the term is ERZIEHEN, formed from the verb
’ZIEHEN’, which means ‘to pull’: Claude Bernard said that ’ERZIEHEN’ indicates the conduct of
those who ‘pull the child that resists... To educate is therefore to struggle: an unequal struggle
between child and adult’3. On the basis of this reflection and of European law on the subject4, in
Italy, the legislative decree of 28 December 2013, No 154 and the law of 18 June 2015, No 1015
replaced the word ‘POTESTÀ’ with ‘RESPONSABILITÀ’, thus the ‘responsibility of parents’ for their
children: one no longer has only rights and powers over the other, but also obligations and (17)
duties; under Italian law – and European regulations – education includes all the situations which
link adults and children by having an effect on reciprocal rights and duties.
Article 2 of the first ECHR protocol talks about ‘the right to instruction’, but
this should be understood as the ‘right to education’ and is therefore about the parents’
prerogative (18)
for their children and the limitation of state action. On the basis of this consideration, in the 1993
HOFFMAN judgment6, the European Court of Human Rights stated that national judges cannot
refuse to give custody of a child to its mother on the basis of her ( 20) religious or philosophical
beliefs. In the 2003 PALAU-MARTINEZ judgment, the court stressed that national judges cannot take
a child away from its mother on the basis of abstract considerations on her religious affiliations: in
this case, the French judge argued that ‘the educational rules imposed by Jehovah’s Witnesses on
the children of their followers are fundamentally questionable owing to their severity, intolerance
and the obligations imposed on the children to practise proselytism’ without specifically
explaining the reasons why the mother, who (21) was a Jehovah’s Witness, was a danger to her
child.
In the legal culture of European countries – and in the case-law of the European Court of
specific case, EU law or ECHR can be applied: the court does not offer fixed criteria.
See, for example, F. Sudre, L’apport du droit international et européen à la protection des droit fondamentaux,
in SFDI, Droit international et droit communautaire - Perspectives actuelles, Pedone, 2000, in particular p. 181-187
and G. Cohen Jonathan, Aspects européens de droits fondamentaux, LGDJ, 1996, 61.
2
F. Sudre, ’Existe-t-il un ordre public européen?’, in P. Tavernier, Quelle Europe pour les droits de l'homme?,
Bruylant, 1996, p. 54.
3
C. Bernard, Comment nos ministres font l’histoire. Le discours de l’instruction publique et ses procédés de
persuasion, Presses Universitaires du Mirail, 1990, p. 221.
4
V. Decision 2003/93/EC of the Council of 19 December 2002, authorising Member States to sign, in the interest
of the community, the 1996 Hague Convention on jurisdiction, applicable
law, recognition, enforcement and co-operation in respect of parental responsibility and measures for the protection of
children.
5
With which Italy finally ratified the 1996 Hague Convention. V. M.G. Ruo, La
ratifica della Convenzione dell’Aja del 19 ottobre 1996, inMinorigiustizia, 2015, 4, p. 43.
6
ECHR, 23 June 1993, Hoffman v. Austria, req. 12875/87, points 30-36.
1
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Human Rights – educational freedom, i.e.: A) the right of parents to direct their children towards a
certain ethical realisation or certain moral, philosophical or religious beliefs, and B) the right of
the child to be instructed and maintained and to grow up in a safe and formative context – are
fundamental rights. This freedom is a limitation to the actions of states, which cannot contradict
the educational direction chosen by (22) the parents, unless the child is in danger.
3 __ AND EU LAW
The European Union includes education in its fundamental human rights. The Nice Charter, for
example, mentions the RIGHT TO EDUCATION in Article 14: ‘everyone has the right to education’.
This principle derives from the others expressed in Article 24: ‘Children shall have the right to
such protection and care as is necessary for their well-being’ and ‘every child shall have the right
to maintain on a regular basis a personal relationship and direct contact with both his or her
parents, unless that is contrary to his or her interests’. Therefore, while parents define the
pedagogical direction of their children and, inversely, children have the right to receive a full
education, they also have the right to maintain contact with both of their parents, even if they are
separated from them: this right was laid down in both Article 9(3) of the International Convention
on the Rights of the Child and Article 4 of the European Convention on the Personal Relations of
the Child of 15 May2003 (23).
Lastly, Article 33 of the Nice Charter protects FAMILY LIFE, which means ‘the family shall enjoy
legal, economic and social protection’.
The Charter safeguards human dignity and respect for physical and moral integrity (24): it
‘does not affect in any way the right of Member States to ( 25) legislate in the sphere of public
morality [and] family law’, but rather contributes to establishing a European public order. In
addition, the European Parliament Resolution of 14 March 1984, the 1996 Hague Convention and
Council Decision 2003/93/EC (19 December 2002) form the notion of European public order in
the context of relationships between adults and children.
The European Union protects the family, which becomes the main context in which an
individual’s personality is formed: the preservation of the family under EU law is so strong that,
in the AKRICH judgment, the Court of Justice stated that, when assessing a spouse’s request to
enter and remain in a Member State, the authorities should take into account the law on the right
to family life, under Article 8 ECHR, provided that the marriage is genuine1.
The only limit to preserving the family is, of course, public order: for example, the Court
of Justice prohibited the family of a Turkish citizen who had been accused of several crimes
against cultural heritage from being reunited. The family is therefore an ( 28) inviolable context
unless it represents a threat to public order: once again, the state cannot intervene in family life
but it can prevent it, if: A) family members are in danger; B) family members are a danger to the
community.
The Court of Justice’s specific decision-making technique should be clarified: it refers to
Article 8 ECHR, thus demonstrating that the concept of European public order in family law
comes from the interaction of EU sources and the European Convention on Human Rights. The
Court of Justice and the European Court of Human Rights protect families, children and their
right to education. It is possible, however, for them to interpret the law differently, given the
diversity of contexts and decision-making procedures in the two legal systems (29)
.These differences do not detract from the theory under which the right to education for children
and, more generally, their relationships with their parents are considered to be inviolable values,
protected at all levels by national and European law2.
4. Provisional conclusions

2

1
ECJ, 23 September 2003, Akrich, C-109/01, Rec. I-9665.
‘European law’ here means EU law and the law under the European Convention on Human Rights.
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We have spoken about European public order in a similar manner to the rushed traveller Roberto
Bin, who touches on Venice, Florence and Rome, struggling to address all of Italy (31)
in just a few days: we have dealt briefly with the main opinions of European judges – from the
Court of Justice and the European Court of Human Rights – with regard to European public order
applied to the family and, in particular, to the relationships between children and their parents.
Our analysis has led to the following conclusions:
- the right to education is part of European public order: it is a subjective legal
situation which belongs to children with a need to be addressed in accordance with the
principles of life together;
- countries cannot intervene in the beliefs of parents with regard to education;
- the state can only intervene in the education of children in the event of a danger to
the child or the community;
- a complete education indicates that the child has a continued relationship with
both parents, therefore the state cannot arbitrarily halt the relations between a child
and one of his or her parents.
It will be necessary to consider the validity of our conclusions on procedural law, that is
to say, to consider whether the evidence gathered in spite of the inviolability of the family – and
therefore the child’s right to education and the parent’s right to choose that education – can be
used in a civil or criminal procedure.
5. PROCEDURAL PUBLIC ORDER
There is a PROCEDURAL public order, this means all the guarantees which connote (32)
a fair trial and which influence how the legality of court actions is monitored (33)
. Firstly, one must consider Article 6 ECHR, under which judges must monitor the regularity of
the procedure and uphold the rights of defence1. According to the Court of Justice of the
European Union, the ‘exercise of the rights of the defence... occupies a prominent position in the
organisation and conduct of a fair trial and is one of the fundamental rights deriving from the
constitutional traditions common to the Member States and from the international treaties for the
protection of human rights on which the Member States have collaborated or of which they are
signatories, among which the European Convention for the Protection of Human Rights and
Fundamental Freedoms, signed in Rome on 4 November 1950, is of particular importance’2.
The judges cited the European Court of Human Rights’ KROMBACH judgment: once again,
the decisions of the two European courts influence one another and form the basis of European
public order.
In KROMBACH, the European Court of Human Rights ruled against France for breaching
Article 6 ECHR, as the judges in Paris had handed down a fifteen-year prison sentence to Dieter
Krombach despite his absence during the trial and in conflict with the NON BIS IN IDEM principle:
he had been sentenced in Germany for the same acts3. (37)
Article 6 ECHR guarantees procedural public order: the GAMBAZZI judgment offers an
important clarification: ‘fundamental rights, such as respect for the rights of the defence, do not
constitute unfettered prerogatives and may be subject to restrictions. However, such restrictions
must in fact correspond to the objectives of public interest pursued by the measure in question
1

In the ECHR on 20 July 2001 in Pellegrini v. Italy, req. 30882/96, for example, a breach of Article 6 ECHR was
determined owing to an infringement of the right to adversarial proceedings.
2
ECJ, 2 April 2009, Gambazzi, C-394/07, curia.europa.eu, point 28.
3
ECHR, 13 February 2001, Krombach v. France, req. 29731/96. The claimant’s grievances are very interesting:
he ‘also submitted that the penalty for his failure to appear (namely the bar on his being represented or defended and
the refusal to order new investigative measures) was disproportionate. He contended, firstly, that there had been no
need for him to attend court in person because the Assize Court should have ruled on the non bis in idem principle on
its own initiative before examining the charges against him. Above all, the applicant submitted that considerations
relating to the proper administration of justice did not justify an accused being denied representation’ (point 72).
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and must not constitute, with regard to the aim pursued, a disproportionate breach of those
rights’.
Each state regulates civil and criminal procedures according to its own preference; as a
result, structural differences are possible, although the rights and guarantees listed under Article
6 ECHR must be respected by national judges in their essence. If the defendant is ordered, under
Italian law, for example, to (38) bring a case at least 20 days before the first hearing, Article 6
ECHR is not breached if, in another state, the defendant is ordered to bring a case within a
different time limit: the important thing is that the party has the possibility to express his or her
point of view and to request evidence.
6. THE CIRCULATION OF DECISIONS AND EVIDENCE CONTRARY TO EUROPEAN PUBLIC
order in criminal procedures
There is a double level of protection in family rights-related proceedings which concern the
interests of parents and children: one the one hand, the relationships between the two are
protected under European law and, on the other hand, the participation of both parents and, as far
as possible, of the children, is guaranteed under the rules of procedural public order.
If, for example, in a custody case, the father was not heard by the court even though he
was available, and the judges take their decision on the basis of the statements and requests of the
mother, there is a clear breach of procedural public order which also affects the right of the child
to maintain contact with his or her father. In this case, there is a double infringement of public
order, to a substantial degree, and of the rules of a fair trial. For that reason, under the 1980
Luxembourg Convention, ‘a request for recognition or enforcement in another Contracting State
of a decision relating to custody shall be accompanied by: ... C) in the case of a decision given in
the absence of the defendant or his legal representative, a document which establishes that the
defendant was duly served with the document (39) which instituted the proceedings or an
equivalent document’.
Procedural protection is secondary to the protection offered by substantive law, thus a
decision which detracts from public order breaches the rights of the unsuccessful party twice: it is
in fact an incorrect application of the law – or, if it is the law which contradicts public order, the
judge does not refuse to apply it – and, for the purpose, it rules against a party without that party
being heard or, in a more general sense, without it having the opportunity to make a statement in
a trial compatible with Article 6 ECHR.
There are two possible conclusions:
1. the decision contrary to public order cannot be recognised in the other EU
Member States;
2. the evidence obtained in the trial which led to the decision contrary to public order
cannot be considered by a judge in another Member State: otherwise evidence
contrary to public order would circulate within the Union.
We must now examine each of the two conclusions.
Allow me to state immediately that I am a specialist in criminal law and will therefore
concentrate on the cooperation tools against transnational crimes: above all the European arrest
warrant, the European protection order, the European survey decision and the means of
recognising the decisions related to supervision measures as an alternative to provisional
detention provided for in Council Framework Decision 2009/829/JHA.
In 1998 in Cardiff, the European Council was invited by the British delegation to
‘determine to what extent there is reason to extend the mutual recognition of court decisions’ 1:
This idea received the support of several Member States and led, in 2002, to the framework

1

The international federation for European law, Police and Judicial Co-operation in the European Union.
National Report 2004, Cambridge, 2004, p. 339.
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decision on the European arrest warrant1. Thanks to the warrant, the act of delivering those
accused or found guilty of transnational crimes (42) went from ‘weighty tomes’ of bilateral or
multilateral extradition conventions to a single instrument which is shared by the whole European
Union. Of course, each Member State implemented the framework decision in accordance with
its own laws: furthermore, among the reasons for not implementing the warrant are, for example,
the cases in which a state demands the competence to pursue the offence according to its own
criminal law, or even cases in which the action forming the basis for the warrant does not
constitute an offence under the law of the state in which it was committed. Articles 24 and 25 of
Council Decision 2007/533/JHA made it possible for a Member State to request and obtain an
indicator of validity with the aim of forestalling an arrest for surrender purposes if carrying out
the warrant is not compatible with its national law.
Analogue mechanisms to protect national interests are targeted by Article 15 of
framework decision 2009/829/JHA – which safeguards, under Article 5, ‘the fundamental rights
and legal principles set out in Article 6 of the Treaty on European Union’ and which commits to
protecting public order (Article 3) –, by Article 10 of Directive 2011/99/EU2 and by Article 11 of
Directive 2014/41/EU.
Cooperation in Europe with regard to criminal law is governed by national enactment
legislation on framework decisions and directives: it is possible if Member States share the same
values. That is where the link lies with the notion of European public order, which is specifically
understood as a system of fundamental principles accepted and applied in all EU Member States.
Which brings us to the second conclusion: the evidence obtained in the trial which
contradicted European public order cannot circulate within the Union. In fact, Article 11(F) of
Directive 41/2014/EU makes it possible to refuse to recognise or implement a European
investigation order in the Member State addressed if ‘there are serious reasons to believe that
implementation of the investigation measure indicated in the European investigation order would
be incompatible with the obligations of the executing state under Article 6 of the Treaty on
European Union and the charter’. The rule is similar to that in Article 5 of Framework Decision
829/2009/JHA, which cites Article 6 of the Treaty on European Union and the Nice Charter, i.e.
the sources of European public order.
When evidence enters a criminal trial in another Member State, the judge in that Member
State must carry out a USABILITY TEST to determine whether the acquisition of this element could
detract from the fairness of the trial or the rights of the parties involved. It is Article 6 ECHR
which imposes the test with the aim of guaranteeing that the evidence is legitimate and the judge
exercises his or her power in a way that is compatible with the right to a fair trial.
European countries lay down the exclusion rules for evidence which contradicts the law:
in 1962, for example, the Supreme Court in the Netherlands stated that blood samples collected
without consent cannot be used in criminal proceedings3; almost forty years later, in Italy,
according to a judge, CORPUS DELICTI determined following an illegal search cannot be used to
demonstrate the criminal responsibility of the defendant4.
This leads to an initial conclusion: national judges are free to evaluate evidence on the
basis of their convictions and the evaluation rules which can be imposed by internal laws; an
exclusion rule is provided for across the Union: evidence which contradicts the fundamental
principles – i.e. which contradicts European public order – cannot circulate from one country to
V. G. de Kerchove, A. Weyembergh, La reconnaissance mutuelle des décisions judiciaires pénales dans l’Union
européenne, Brussels, 2002, p. 255.
2
F. Ruggieri, Ordine di protezione europeo e legislazione italiana di attuazione: un ’analisi e qualcheperplessità, in
Proc. pen. giust., 2015, 5, p. 99.
3
It was the Bloedproef II judgment of 26 June 1962 (N.J. 1962, 470).
4
G.i.p. Bolzano, ord. 18 June 2000: which ruled that the judge cannot apply the male captus, bene detentus
principle (v. Cass., sez. un., 27 March 1996, No 3) to any cases involving an illegal search because it would mean
legitimising bad police conduct.
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another.
Lastly, the double nature of European public order, substantive and procedural, which has
been covered, ensures that usability checks by national judges with regard to evidence collected
abroad take into account, on the one hand, upholding fundamental rights in the collection and
acquisition procedure and, on the other hand, the compatibility of the probatory situation with the
fair trial principle outlined in Article 6 ECHR.
7. SUMMARY
To summarise what has been covered: family and the relationships between parents and children
are part of European public order; evidence which fails the double USABILITY TESTor a decision
which concludes an unfair trial cannot circulate within the Union. If, by chance, the rights of
parents with regard to their children are breached during a trial, the result of this breach cannot be
brought before a court in another Member State.
This premise makes it possible to explain the relationship between civil and criminal
procedures when there are, on the one hand, issues related to the family and the education of
children and, on the other hand, crimes against minors. The chosen example is that of parents
discussing the custody of their children in one state and the mother then taking her children to
another country without the father’s permission: can the evidence acquired in the judgment on
custody be used by the criminal-court judge in the other state? Yes, if the evidence passes the
USABILITY TEST. Can the decision which gives the mother custody of her children be acquired for
the child abduction trial abroad in order to demonstrate that the woman has taken her children
across the border in an effort to protect them? Yes, if the civil procedure complied with Article 6
ECHR and, in a more general sense, the values of procedural public order.
8. The JUGENDAMT case
The JUGENDAMT, the German body responsible for young people, offers a very good example of
our theory. In the debate of 15 January 2008 at the European Parliament in Strasbourg, Boguslaw
Rogalski, of the UEN Group, said: ‘every child must have a guaranteed right to have continuous
and direct contact with both parents, as well as the right to be brought up in the parents’ culture
and the right to learn the language of both parents. These rights are repeatedly violated by the
German Office for Children and Young People, the JUGENDAMT, as regards children one of whose
parents is foreign. In cases of divorce, the JUGENDAMT uses any method to deprive the parent who
is not German of their parental rights’1. Hanna Foltyn-Kubicka, also from the UEN Group, said:
The provisions creating the Jugendamt date back to 1939 , I repeat, 1939 , and they continue to
function under the law in an almost unchanged form. This institution acts on behalf of what is
called the good of the child, but this concept has not been defined anywhere, which means that it
can be interpreted in any way whatsoever. In proceedings, the Jugendamt favours parents of
German background. Another concern is that it is not subject to any outside controls.(47).
If they are right, the JUGENDAMT is in breach of European public order: in that case, the
office’s records cannot be acquired in a civil or criminal procedure abroad, nor can the decision
of a judge, which is based on the accounts of the JUGENDAMT, circulate within the Union.
In Germany, the SGB gives special powers to the JUGENDAMT in judgments before the
family tribunal (§50), on the adoption of a child (§51), or in relations with the tribunal for minors
(§52). Under §1712 BGB, at the request of a parent, the JUGENDAMT becomes the guardian of the
minor and takes the place of the child’s father or mother: the office for children is therefore the
third parent.
The JUGENDAMT can intervene heavily in the lives of families which fall under its
attention: the office’s reports can be used by German judges and, more precisely, by the family
1

The debate can be found at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=//EP//TEXT+CRE+20080115+ITEM-015+DOC+XML+V0//EN&language=HR.
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tribunal or the tribunal for minors.
The description provided below – containing three parents (the father, the mother and the
JUGENDAMT) or one of the two natural parents and the office for children – is compatible with
Article 6 of the ‘GRUNDGESETZ’ (GERMAN BASIC LAW): under the second paragraph ‘raising and
educating children are natural rights of parents and an obligation which falls to them first and
foremost. The state community shall watch over the manner in which these tasks are carried out’.
The meaning of ‘watch over’ must be understood: abstractly, it can be said that the state
intervenes when parents breach the rights of their children, by not sending them to school or by
preventing them from having a normal life, for example. If Article 6(2) of the GRUNDGESETZ is
read in the sense indicated by the European Court of Human Rights, the right of minors to
education – and inversely that of parents to educate their child – is part of European public order.
The state’s activity with regard to families cannot detract from the rights of the family members.
If ‘watch over’ is read in the sense of allowing the JUGENDAMT to intervene in the
relationships between parents and children by means of it replacing the father or the mother, the
application of the GRUNGESETZ given under the law and the State praxis contradicts European
rules on the family and, consequently, European public order.
If a German judge applies §§50 or 52 of the SGB in a manner which does not allow one
of the parents to participate in the judgment before the family tribunal or the tribunal for minors,
as the parent has been replaced by a member of the JUGENDAMT, this constitutes a breach of
Article 6 ECHR and procedural public order.
In all the cases that have been examined, an account by the office for children which
contradicts the freedom of education cannot circulate in the European Union. Let us consider the
real case in which an Austrian citizen took her two children to Innsbruck against the will of their
Italian father: the trial for the abduction and retention of the children abroad began in Italy
(Article 574(a) of the Italian Criminal Code). In the judgment, the defendant’s lawyer called on
the Italian judge to acquire the Austrian JUGENDAMT’s account in an effort to demonstrate that the
minors preferred to stay in Austria rather than return to Italy. The Italian judge rejected the
documents presented by the defence because they were not certified copies ( 48) in accordance
with the act produced by the office for children. In addition to the problem with their form, the
Italian judge was not able to accept the documents because the father had demonstrated that he
was never heard by the JUGENDAMT or the Austrian judge in the custody and repatriation
procedures. In other words, the Austrian judge and the office for children made a decision on the
relationships between the children and their
parents and on their stay in Austria without hearing the father: there was a breach of procedural
public order from the point of view of the possibility for the claimant – in this case the father – to
address the judge responsible.
It is possible to draw conclusions for a project to safeguard the family under European
law. The Member States can watch over the relationships between parents and children: the verb
‘watch over’ from the GRUNDGESETZ is only compatible with the Strasbourg Convention if one
reads it as ‘to protect’. The Italian Constitution, for example, in Articles 30 and 31, refers to the
‘protection’ of childhood and motherhood, thus the state cannot choose the place of education for
families, but can outline policies to support parents, minors, schools and young people in general.
Any activity which is more invasive contradicts European law or, more specifically, European
public order: the results of these invasive activities cannot circulate within the Union and cannot
demonstrate an inadequate level of education afforded to a young person; for those reasons, they
are not permissible in a procedure, even a criminal procedure, as they are unusable.
* Account from the meeting of the Working Group on Child Welfare (Committee on Petitions of the European
Parliament) - 29 September 2016.
2
See M. Cappelletti, Il controllo giudiziario delle leggi nel diritto comparato, Giuffré, 1968, p.9.
3
F. Matscher, Methods of Interpretation of the Convention, in R. Mcdonald, F. Matscher, H. Petzold (under the
direction of), The European System for the Protection of Human Rights, Nijhoff Publishers, 1993, p. 63.
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Comments by Maître Muriel Bodin (meeting of the Working Group on Child Welfare of
29 September 2016)
The Jugendamt, as an administrative service under the auspices of local councillors in urban
centres, assists Family Courts with regard to all measures concerning children and
adolescents. This gives it a decisive say in all family proceedings and in their outcome. The
Jugendamt is a stakeholder in the same way as the parents of children affected by these
measures and may choose to act as guardian with or without the consent of the parents who
are considered only as genitors and not educators.
The problem is that the Jugendamt is biased, as it has its own criteria for determining the
child's interests which are societal rather than family criteria - criteria relating to local
administration, rather than to the child as a person. It is also responsible for implementing
Family Court decisions and the Jugendamt may interpret these decisions narrowly or broadly
as it sees fit.
Moreover, the Jugendamt is also a player in the judiciary, as it evaluates the performance of
judges in family cases and can thereby influence their careers.
Thus the Jugendamt is not only partisan, it also assesses the judges who take the decisions on
which the Jugendamt issues opinions; this makes judges very sensitive to these opinions that
they endorse without taking into account the context or obtaining the evidence on which these
opinions are based.
In virtually every case, preference is given to German nationals. Preference is also given to
the mother. German is the only language used.
The following rights are thus violated:
1)
The right to a fair trial for the non-applicant parent; this requires at the very least that
both sides of the argument should be heard, that the points in the debate should be translated
and interpreted, that a genuine investigation should be held and that the proceedings should be
impartial; instead German fellow- citizens are given preference by the Jugendamt.
2)
The right of the child to be heard (right to fair trial as one of the parties) and to know
both parents (International Convention on the Rights of the Child) and be raised by them.
3)
The right to freedom of movement and freedom of establishment within the EU, since
a child is forbidden from approaching a parent who is not a resident of Germany, outside the
borders of Germany.
4)
The right to enforcement of judgments within a reasonable period of time.
Oral intervention:
Mrs Bodin started her intervention by reminding that Germany and France are two founding
countries of the EU, with remarkable child protection systems with both their own
shortcomings. She estimates that it is important to take into account the unfairness of family
law where the decision of the judges are based on human relationships. She recalled that in
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family justice, the judges cannot rely only upon the testimonies of the parents and need the
support of an external body to take their decision. This situation raises problems in every
countries. In Germany, this support comes from the Jugendamt. She highlights several
characteristics of this administrative body:
- Jugendamt offices are under the responsibility of local authorities, which means that there is
no harmonisation of the recruitment and training of their staff at a national level and might
explain sometimes the difference in the quality of the services provided;
- there seems to be a presumption of innocence in favour of the German partner in case of
separation of a couple and the decision taken in consequence to this separation are unilateral,
without adversarial phase;
- the opinions provided by the Jugendamt are in practice almost mandatory and only the
Jugendamt can appeal the judge decision;
- the Jugendamt is also responsible for the execution of the judicial decisions which can be
very long sometimes and can decide of the temporary measures related to the child in between
without any consideration of the parents feelings;
- the Jugendamt services mark the judges and somehow can influence their carreer;
She concluded with two remarks: a State is responsible for its organisation and must respect
its own legislation/Constitution and the policy of regionalisation might offer some
possibilities of improvements in the quality standards of the social services and in the
relations between regional services of different Member States.
Intervention of Marinella Colombo
Ladies and gentlemen,
I should like to take this opportunity to thank the Committee on Petitions for agreeing to
consider a complex subject - the German family system and its Jugendamt, which, since the
mid-1990s, has been a source of concern to thousands of families in Europe, but which has
not so far received any clear explanation, due to the shortage of non-German specialists on the
matter.
I would remind you that in 2008 the Committee on Petitions drafted a first working document
on the subject. It already confirmed the seriousness and extent of the problem, without,
however, suggesting any avenue to be pursued in search of a solution.
Then, in 2011, following a visit to Berlin by the outgoing Committee on Petitions’ working
group, a second working document was drafted. The then Chair – Ms Erminia Mazzoni – had
stated publicly that its drafting had taken more than a year because German Members of the
European Parliament, even if they had not participated in the visit, had tried to obstruct the
work of the drafters, in order to conceal the true situation.
The document published in 2012 made it possible for those in authority in Germany to
convince their counterparts that their administrative and judicial system was similar to those
of other EU countries (http://jugendamt0.blogspot.it/2012/12/strasburgo-i-diritti-deiminori.html). Neither the fact-finding trip nor that document shed any light on the matter, let
alone pointing to an embryonic solution. The problem persists and is getting worse by the
year. The very numerous citizens who are affected – both Germans and people of other
nationalities – are now placing all their hope in the efforts of your working group, which is
expected to ascertain the facts and put forward a practical solution. I wish to contribute to that
effort.
Various questions need to be considered, the first being why the German establishment is
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trying to claim, and doing everything in its power to persuade people, that its family justice
system (legislation, courts, etc.) is identical to those of other European countries, if it is giving
rise to so many petitions.
It is true that, at first sight, the system may seem to be identical. However, it is backed by a
powerful political system (Jugendamt) which operates in the background, without there being
any means to oppose it effectively, to prohibit it from implementing its political decisions in
other European jurisdictions, which are compelled by European regulations to recognise them
without an enforcement order (exequatur). The decisions of the Jugendamt therefore have a
direct impact in other jurisdictions. It is on this basis that Germany can no longer take refuge
behind the pretext of national sovereignty in legal matters to refuse to allow European bodies
to exercise powers of scrutiny , scrutiny which cannot be confined to issues of ‘correct
application’ but which must extend to the correctness of the procedure on which judicial
decisions are based. If the ‘exequatur’ principle were reintroduced, I can assure you that most
of the decisions on family justice issues taken in Germany would be inadmissible in our
jurisdictions.
First of all there is the key problem of how to translate the German judicial terms. The
German system provides for institutions and measures which have no equivalents in our
jurisdictions (Jugendamt, Verfahrenspfleger, Beistandschaft, etc.). These terms can only
approximately be rendered into other languages, and the way in which that is done by no
means reflects either the prerogatives of the parties concerned or their interactions in the
judicial procedure. That gives rise to misconceptions.
The JUGENDAMT (pronounced ‘You-Gen-Tamt’).
This term is generally translated as ‘child protection service’. In reality it is anything but: it
has more powers than a court and its purpose is not what we are encouraged to believe.
In court, it is a party to all cases where a minor is involved. That is true even if the parents
have full parental authority over their children and not therefore – like the social service or the
guardian in other countries – in the case of problem families or when it has been necessary to
withdraw parental authority from the parents. It may be said that, in Germany, a child has
three parents: the Jugendamt is automatically designated, as provided for by Article 50 of
Book VIII of the German Social Code (SGB = Sozialgesetzbuch).
It is not an auxiliary to the court, but on the contrary it gives the court its ‘recommendation’
on the decision to be taken well before the first hearing. If the court has the temerity to rule
differently, the Jugendamt may appeal against the decision, as also indicated in Article 162 of
the Law on procedures for family cases and non-contentious proceedings (FamFG = Gesetz
über das Verfahren in Familiensachen und in den Angelegenheiten der freiwilligen
Gerichtsbarkeit)
The Jugendamt is officially designated ‘öffentlicher Träger der Jugendhilfe’, as against ‘freie
Träger der Jugendhilfe’ (the latter being political and church bodies). At federal level, the
Jugendamt is exempt from parliamentary control. It operates under the aegis of a publicinterest association, the AGJ e.V. in Berlin, which in particular acts as an umbrella body for
the 16 ‘Landes-Jugendämter’ or ‘national’ directorates of the Jugendamt (those in each of the
16 German states, the ‘Länder’). Its annual budget, which varies from year to year, totals
several billion euros.
At local level, the Jugendamt is the public part of the very secretive Jugendhilfeausschuss,
‘youth assistance council’ (the term ‘assistance’ needs to be taken with a pinch of salt here).
The Jugendamt relies on the autonomy of the communes, which is guaranteed to it by Article
28-2 of the Grundgesetz. That is the argument used by German parliamentarians (Members
both of the Bundestag and of the European Parliament) when they claim that they have no
power to resolve the problem, or rather to conceal their reluctance to alter an ultraPE601.177v05-00
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nationalistic, discriminatory system.
The Jugendamt acts as a register of births, deaths and marriages, it receives recognitions of
paternity (Vaterschaftsanerkennung) from unmarried fathers and declarations of intent to
share parental care (gemeinsame Sorgeerklärung) – if that is what a German mother wishes –
and keeps the register of such declarations.
The numerous other functions of the Jugendamt are stipulated in Book VIII of the German
Social Code (SGB - not to be confused with the BGB, the Civil Code), in the Law on
procedures for family cases and non-contentious proceedings (FamFG), and in the law on
advances of maintenance payments (Unterhaltsvorschussgesetz - UVG).
Another party to procedures relating to families in Germany which has no counterpart in other
countries is the VERFAHRENSBEISTAND (previously Verfahrenspfleger).
As there is no counterpart for this, it is wrongly translated as ‘child’s lawyer’; in reality, this
person’s legal role is a different one, requiring him to represent the interests of the German
State, and a literal translation of the term is ‘assistant to the procedure’. This therefore has
nothing to do with the interests of the child. That is very clear when one of the two parents is
a foreigner: the Verfahrensbeistand submits his report to the court without even knowing the
foreign parent. Or, to cite another example: if a child who is old enough decides to choose a
lawyer for himself, the law does not permit that.
The Verfahrensbeistand is, for example, the person who is required to ensure that a child who
is in Germany, even as a result of abduction, remains there. He therefore attends training
courses to learn how to write reports claiming that a child who has been abducted to Germany
has integrated well into his new surroundings and that, as the Conventions require, he should
accordingly stay there.
Reading hundreds of case files shows that the Verfahrensbeistand claims that the child has
assimilated well in Germany and is already speaking German just a few weeks after having
been illegally brought into the country!
The VERFAHRENSPFLEGSCHAFT (pronounced ‘Fer-farern's-pflayg-shaft’), or more
recently Verfahrensbeistandschaft, is therefore, together with Beistandschaft (pronounced
‘By-stant-shaft’), which will be discussed later, the measure which renders legal remedies
ineffective for parents, relegating them to the role of mere spectators of a procedure
concerning their children.
Another point on which the German system differs from those of other countries is the way in
which children are interviewed.
In Germany, children are interviewed from the age of three, as provided for by international
conventions and consolidated German case-law.
The first consequence of this practice is this: as in other EU Member States, a three-year-old
child is not interviewed (children are interviewed only once they reach a certain maturity),
which allows Germany to refuse to recognise judicial custody decisions taken in other
countries, precisely because the child has not been heard.
Another consequence: three-year-old children are asked whether they like their kindergarten,
whether they have any friends, whether the nursery nurse is nice, and so on, and that is
enough to show that the child is well assimilated and that, as regards the principle of
continuity, the most important thing is that he should remain in his social milieu, even if that
means that he will lose his mother, who for example has been relocated abroad by her
employer.
In a word, the hearing is used to claim that the social milieu is more important than the
foreign parent (given that the German parent provides a permanent home in Germany).
But that is not all: the hearing of the child is not recorded, and neither the parties nor their
lawyers attend it. it is therefore not known what questions have been asked and, above all,
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how they were asked: according to statements by slightly older children, leading questions are
always put (making it clear what answer is expected).
Only the German State participates in the hearing: the judge, the Verfahrensbeistand and often
the Jugendamt. The parents receive only a brief summary confirming, in every case and as if
by chance, what the Jugendamt had written in its prior recommendation to the court.
BEISTANDSCHAFT of the Jugendamt (pronounced ‘By-stant-shaft’) is the central measure
of the German family-law system. In practice, it renders judicial procedures ineffective, and
anticipates them. It introduces by administrative means, unilaterally and before any legal
ruling is given, a series of binding measures, tacitly endorsed during the legal proceedings,
which exploit the minor child and the German parent without their knowledge.
The measure known as Beistandschaft of the Jugendamt is falsely presented as being merely
an application for advance maintenance payments which is right and fair. It imposes on the
German parent who seeks it a contract under which they undertake to live permanently apart
from the other parent (they are no longer permitted even to spend a few days’ holiday
together). It requires the relationship between the child and its foreign parent to be broken off
and the child’s non-German origins to be eradicated (the child is not permitted to visit its
parent who is living abroad). And above all it seizes the assets of parents that it has duly
excluded, whether this means a foreign parent in Germany or assets abroad. Beistandschaft
therefore makes the Jugendamt a central and major component of the German economy.
It should be recalled here that, when a child is abducted by his German mother from a foreign
country to Germany, before the non-German father forwards his repatriation application to the
authorities, he receives the Beistandschaft letter, informing him that the child is living in
Germany with its mother and that the child is claiming money from his non-German parent!
The Jugendamt threatens the non-German parent with court proceedings (while thus
confirming that it is in the process of substituting itself for him) and it requires him to send all
his income and his savings.
It has many effects, which in practice cannot be contested by legal means. I shall confine
myself here to listing the main ones:
Fundamentally, Beistandschaft enables the Jugendamt to place the German parent, or the
parent whom it expects to keep the minors in Germany, under its guardianship, with the aim
of securing a minor’s share of the rights to financial aspects and assets ('Vermögenssorge').
The child is automatically placed under its economic guardianship, with the aim of asserting
these rights as a State against the parent who is to be excluded (the non-German parent),
before the case is brought before the family court and without conceding the slightest right to
the latter.
In this way it duplicates – in advance – the court procedure relating to the civil aspects of the
relationship between the minor and the parents, of a binding administrative procedure
pertaining purely to financial and property aspects of the child as an economic actor.
It renders legal remedies ineffective which might have been used to contest its discriminatory
nature. It entrusts in advance the ‘protection’ of the child to the German parent, awarded
custody of the child with the aid of persuasion, accordingly making the non-German parent
the parent without custody.
This measure applies for a maximum of 72 months (6 years) – the requisite period in order for
judicial remedies relating to the new parental relationship arrangements to be exhausted – in
order, at the end of the period, to cumulate the amount of arrears calculated before any court
ruling (between EUR 10 000 and 30 000 per child), and secure from the court a payment
order restoring to the German parent the economic share of their parental rights
(Vermögenssorge) seized when the measure was implemented. It then uses that German
parent as cover to seek the enforced execution of the order by imposing a salary attachment
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order (in Germany or abroad by means of European regulations) against a debtor – the nonGerman parent – who now has no legal remedy.
I ought to make it clear that European Regulations 2201/2003, 4/2009 and 650/2012 currently
put Germany in the position of exporting the effects of its Beistandschaft to every jurisdiction
in Europe and exploiting foreign authorities to execute its political decisions, without their
having any opportunity to contest this.
The KINDESWOHL (pronounced ‘Kin-des-voal’).
The Kindeswohl is the principle which binds all parties involved in family law decisions in
Germany. It does not mean the best interests of the child (which would be called ‘das beste
Interesse des Kindes’), or the child’s welfare as we understand it in our cultures. This term
needs to be understood in the light of the economic implications that a child has for the
reunified economic territory of Germany (Article 133 of the Grundgesetz).
As the child is effectively the property of a ‘super-parent’, namely the ‘Jugendamt’, which
represents the economic interests of the German community with regard to children, the term
Kindeswohl ought to be interpreted in the Hegelian sense, namely that of a society whose role
is to preserve not the welfare of the child (its relationship with its two parents), but that of a
society in which the child is used to ensure the welfare of that society. Kindeswohl should
therefore be translated and interpreted as the ‘economic’ wellbeing of the German community
pursued by means of the child’, or else as the ‘wellbeing of the German people pursued by
means of the child’. The child is the instrument of national enrichment.
In fact it is the Germans themselves who confirm to us that in their country the best interests
of the child are primarily seen as being to grow up in Germany, as was stated in Berlin in
November 2011, at a meeting of representatives of the Länder. I quote: ‘Deutschland braucht
jedes
Kind, aber auch jedes Kind braucht Deutschland’ = Germany needs every child, but every
child also needs Germany.
Anyone who understands this interpretation of children’s welfare will no longer be surprised
by what petitioners complain of, and above all will appreciate why a non-German parent
separated from his or her German spouse (or a couple of non-German parents residing in
Germany) always constitutes a danger to the child, as we read in all the case files sent by
parents to the associations with which I work.
Once this ‘economic’ concept of the welfare of the child in Germany is understood, the role
of the Jugendamt as the guardian of this Kindeswohl, but also the precedence taken by
economic rights (governed by the supreme law of the market and regulated by the Basic Law)
over the civil rights of individuals (which are governed by the constitutions of the 16 German
states and the 27 non-German states), then the nationalism and the arbitrary nature of the
administrative and judicial decisions taken in Germany can readily be explained and seen to
possess a natural logic.
But the concept also makes German family law fundamentally incompatible with the family
law of other European jurisdictions. That is because that system makes the administration of
family justice the service provider for an economic entity superior to it – the Jugendamt –
which has to manipulate the law (its own, that of its partners and European regulations) in
order to pursue the economic purpose of any capitalist society: maximisation of its capital by
means of the child.
It is in the name of this economic Kindeswohl that the Jugendamt decides, with the
concurrence of the judicial system, to grant the ‘usufruct’ of a minor to whichever of its
parents will contribute to future economic prosperity, because he or she is guaranteed to keep
the child within its jurisdiction and ‘cooperates’ with it, meaning that the parent accepts all its
instructions unopposed.
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It is in the name of a 'possible threat’ or of a potential economic ‘threat to the Kindeswohl’ of
the Germans (‘Kindeswohlgefährdung’), that the Jugendamt and the police justify the brutal
administrative abduction of a minor in Germany and the deliberate criminalisation of its nonGerman parent, not even hesitating to deliberately seek the intervention of foreign police
forces (Europol, the Schengen Agreement, the European Arrest Warrant, when the parent is
simply on holiday with his or her child), when the minor has been LAWFULLY taken outside
Germany. Later, during the judicial procedure, the gratuitous criminalisation of the foreigner
and the intervention of the foreign police serve as grounds justifying brutal and illegal action
and the concomitant confiscation of the parental rights of the non-German partner.
A mere suspicion (rather than tangible proof!) that a non-German parent might raise his child
speaking another language or that he might move with the child outside the territory where
the Jugendamt exercises control over the family courts – and what does it matter if that parent
has legally been awarded custody of the child? – constitutes a potential threat to the
Kindeswohl of the German people.
It is in the name of this sacrosanct principle of the economic Kindeswohl of the German
people that such measures are taken as for example deleting the name of a foreign parent from
a child’s birth certificate, germanising his surname (while also obliterating the non-German
mother), depriving a parent of any human right, while asserting ‘economic’ rights against
them, namely requiring them to pay maintenance for a minor on whom they have no legal
claim.
Or radically eliminating foreign parents from the lives of their children because they have the
temerity to separate from their German spouse – thereby evading the control of the German
parent who plays the role of sentinel within the couple in the eyes of the Jugendamt – or, even
worse, who wish to leave Germany together with the children.
The Jugendamt is the ‘guardian’ of the (economic) ‘Kindeswohl’ of the German community.
In that role, it defines itself as a Wächteramt (guardian agency). Its real remit is to protect the
human capital represented by children and parents for the benefit of the Federation and to
maximise its utility.
I shall publish a complete list of its opaque, disguised activities in a university paper. As you
can see from this brief account, the characteristics that differentiate the administration of
family justice in Germany from that elsewhere in Europe are many and varied. Above all,
they are very complex and difficult to identify for anyone who does not know the system in
depth and has not himself experienced all its baseness.
In the light of what has been said here, it is clear that the system under discussion is one that
has been planned down to the smallest detail, in which family justice is of a purely formal
nature. It gives the impression of justice and of adversarial proceedings producing what are in
fact political decisions of the Jugendamt which merely serve Germany’s economic interests.
Here, I have not discussed the conduct of legal proceedings as such, or the lack of effective
means of appeal to the European Court of Human Rights.
I would remind you that the first petition against the Jugendamt (the petition lodged by 10
parents) was submitted to the European Parliament 10 years ago. It already called for
suspension of mutual recognition of German court rulings (Regulation 2201/2003), until the
role of the Jugendamt in taking decisions on families had been clearly established. Since then,
in the absence of a response appropriate to the seriousness of the facts (legal despoilment of
children and seizure of foreign assets elsewhere in Europe by means of the German courts),
the problem has become considerably more widespread and more serious.
I beg you no longer to underestimate either the nature or the extent of this serious problem,
which is the source of a deep-rooted nationalism. It is also a source of very deep resentment,
not only towards the German people – whose elite are guilty of unspeakable and systematic
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actions in this context which they constantly seek to relativise – but above all towards a
European Union which, after having imposed the application of German rules in all European
courts – without having ascertained in advance what the effects would be – is now incapable
of protecting these citizens against the violence of acts by the German administration, which
is using their children as instruments of economic policy, to obtain their labour and secure
access to their assets.
I remain at your disposal to answer any further questions and to supply whatever documents
you may request.
Marinella Colombo
Holder of a Master’s in modern languages and literature from the University of Milan and a
Master’s in the law and protection of minors from the University of Ferrara
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Annex 4 D
Summary of the intervention of Mr Hoffman, representative of a Jugendamt of Berlin,
meeting of PETI Committee 10 November 2017
Mr Hoffmann informed about the responsibility for the Jugendamt in the federal structure of
Germany, which belongs to the competences of the 16 federal states. He outlined the tasks
and structure of the Jugendamt, its relationship with family courts and the appeal mechanism.
He highlighted that due to a large number of cases concerning child neglect, the protection
mandate of the Jugendamt has been comprehensively reformed in 2008. While decisions on
interventions in parental care can only be taken by a family court, there is one exception when
the Jugendamt is obliged by law to act. If a dangerous situation cannot be immediately
averted, for example together with the partens, the child can be taken “Inobhut” (into care).
The family court must then be immediately involved and confirm or reject this decision.
Mr Hoffmann informed that while children are being heard, such hearings are not recorded. In
case of divorces of parents, he underlined that the Jugendamt objective is to find a common
solution between the parents. Only if the parents cannot agree, the child’s wellbeing is
paramount - and not the interest of the parent. While the family court is obliged to hear the
Jugendamt, it does not have to follow its instructions. Mr Hoffmann also highlighted that
there is no mutual influence or dependency in the relationship between the family court and
the Jugendamt and that both are independent in their decisions. Furthermore, he said that in
case of separations, there are eight main aspects regarding parental care to decide about while
each of them can be contentious (e.g. who determines the right of residence, questions
concerning frequency of contact, passport issues, religion issues, healthcare issues). He
underlined that the solution is dependent on the will and the ability to communicate and
cooperate on both sides, and the tolerance to accept a relationship of the children with the
other parent.
Mr Hoffmann also informed that in 80% of cases, parents succeed to find a common solution.
In 15-18% of cases, parents also manage to do so following professional counseling and
support. Only a handful of cases are extremely problematic, where all mediation attempts fail
and parents refuse to make compromises. Form his experience, such disputes are projected
onto the institutions involved which are blamed for the failure. If the parents can’t agree on
shared custody, the conflict becomes very sharp and children’s best interest often disappears
from their focus. In his opinion, this is the core of the problem. He also added that this applies
to German cases just as much as to intercultural cases.
Mr Hoffmann highlighted that there is no systematic discrimination of any group of people on
the basis of nationality. However, he can understand that the complexity of the German
procedure, the language obstacles, the distances, the different legal norms of the countries and
the different educational concepts can lead to misunderstandings and being seen as
discrimination.
Finally, he thinks that such assumptions are not correct. He added that disputes can last for
years, go through many stages of appeal and end up in the Petitions Committee. While they
are tragic individual cases, from his point of view, the difference of nationalities is not the key
here, but rather the inability to compromise and refusal to cooperate, matters that cannot be
influenced by any external authority. He put forward two specific solutions, precisely training
on problems solutions and putting in place more intense international exchanges of officials
and judges to raise awareness of the different structures, concepts and ways of working in the
various Member States. This will improve the mutual understanding and communication
between concerned citizens and officials.
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Annex 4E
Letter to the German authorities

To the attention of
Ms Manuela Schwesig, Federal Minister for Family Affairs, Senior Citizens, Women and
Youth
Dear Minister,
The Committee on Petitions of the European Parliament (PETI Committee) has been
dealing with petitions related to Jugendamt in cross-border custody disputes for the past years.
It has conducted, among other things, a Fact Finding Visit to Germany specifically on this
matter. Most recently, it has entrusted this question to its Working Group on Child Welfare
issues. In its meeting of November 2016, the PETI Committee discussed the role of the
Jugendamt in family law proceedings and some aspects of the German family justice system,
as raised in the petitions received by the European Parliament (EP).
On the latter occasion, the Chair of the Working Group on Child Welfare Issues presented the
outcome of the Working Group meeting held in September 2016, which had addressed the
questions on the same issues.
The Members of the Committee also had the opportunity to hear some of the petitioners that
denounced, on transnational cases, alleged violations of EU fundamental rights and
international obligations. In the same meeting, a representative from one of the Berlin
Jugendamt offices presented the work of the Jugendamt.
Taking into account the number of petitions received with similar complaints and the
importance of this issue for the good functioning of the European Union, the PETI Committee
would like to offer the best possible follow-up to these petitions. For this purpose, it would
appreciate if it could receive some further clarifications on the different matters raised by the
petitioners.
First of all, the principle of Kindeswohl is regularly mentioned in the petitions received by the
Committee. It seems that its meaning is still unclear or even controversial to some parties
involved.
Therefore, we kindly invite you to reply to the following questions:
 Could you clarify on the basis of which principles Jugendamt conducts its activities?
 According to paragraph 1697a of the German Civil Code (BGB) decisions are to be issued on
the basis of the so-called Kindeswohlprinzip. Could you clarify what the definition of
Kindeswohl is and its legal basis under German law? Is it applicable to the “care of
property/ownership” (Vermögenssorge) or to the “care of the person” (Personensorge)?

The definition of Sorgerecht and the decision of Vermögenssorge are also often contested by
petitioners. By consequence, we would like to know:
 In which paragraph of the German Civil Code (BGB) (other than paragraph 1626, which
provides the legal definition of elterliche Sorge) one can find the definition of Sorgerecht (i.e.
right of custody)?
 Which body does take decisions concerning the Vermögenssorge of the child? Is it the
Jugendamt or is it the Familiengericht (Family Tribunal)?

Furthermore, with regard to the idea of Bindungstoleranz:
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 Could you clarify how it is interpreted by the Jugendamt and by the other actors involved in
family disputes?

The PETI Committee would also like to know if it would be possible to access data at federal
and/or regional level concerning the outcomes of family disputes involving bi-national
couples. As a matter of fact, many petitioners allege that the German parent is systematically
privileged in custody matters. We would therefore like to know if there are any statistics
available that would give a clear picture on the concerns raised by petitioners that foreign
nationals are systematically discriminated against? If not, are you envisaging to collect similar
data in the future?
Moreover, we would also be interested in having an idea of:
 How many children are annually subject to Jugendamt measures/decisions?
 Which and how many associations, institutes and foundations (freie Träger) do have a
working partnership with Jugendamt?
 How many employees (in total) do operate for the almost 700 Jugendamt offices and for the
many NGOs which cooperate with the Jugendamt in relation to the protection of the German
Kindeswohl?
 What is the total annual budget of each Jugendamt and is it publicly available?

On the basis of the assessment of the petitions received and debated within the PETI
Committee, it appears that the Jugendamt is automatically a party to all cases where a minor
is involved. It also appears that the Jugendamt is involved and is a stakeholder in the same
way as the parents of children affected by these measures and may choose to act as guardian
with or without the consent of the parents, even in the case they still both have their parental
authority.
For this reason, the PETI Committee kindly invites you to reply to the following questions:
 Which local, regional or federal authority supervises the activities of Jugendamt offices?
 At which stage of the dispute is Jugendamt’s recommendation presented to the judge (i.e.
Empfehlung des Jugendamtes an das Familiengericht)?
 Does the Jugendamt notify the parent affected by the aforementioned recommendation before
the court hearing takes place and does a parent have the right to oppose the recommendation
by the Jugendamt during court proceedings?
 Are the parents heard by Jugendamt before the hearing? Moreover, does Jugendamt compile a
form of recordkeeping of these meetings and does the Jugendamt provide this form to the
parents?

Moreover, the Jugendamt can decide on temporary measures related to the child before the
execution of the judicial decision. This is notably the case when using the Beistandschaft,
which is of concern to some of the petitioners. For this reason, the PETI Committee would
like to have more precisions in relation to these measures and more particularly the
Beistandschaft,:





Is there any possibility for the parents to oppose the aforementioned measures?
Who takes the decision to initiate a Beistandschaftand and on the basis of which criteria?
Is the action of the Judge a prerequisite for initiating a Beistandschaft?
Can both parents request a Beistandschaft measure/decision prior to the decision of the judge
on the custody of the child?
 On which criteria does the Jugendamt base its decisions when a Beistandschaft is launched?
 Is there a possibility to object a Beistandschaft? And if so, could this possibility suspend or
cancel the Beistandschaft?
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 Does the Verfahrensbeistand has any kind of contact with both parents before submitting the
report to the Court?

The Jugendamt is responsible for implementing Family Court decisions and can interpret
these decisions. The execution of the judicial decisions can at times be very long. What kind
of safeguard measures are taken to prevent a potential breach of the right to enforcement of
judgements within a reasonable period of time?
Finally, we would like to know whether the Jugendamt services are able to evaluate the
performance of the judges in family cases.
- If this is the case, what are the measures put in place to ensure that this evaluation does not
influence the career of the judges?
- Moreover, are there any available data specifying in how many instances the judge has taken
a decision other than the one suggested by the Jugendamt?
Regarding the issue of the hearing of the child in family proceedings, children are interviewed
from the age of three in Germany. In some other EU countries, they are considered to be too
young and not mature enough to be consulted in disputes involving their parents. Therefore,
we would like to know if the execution of the judicial decisions taken abroad is
systematically refused by the German authorities in cases where children have not been heard
(even at a very young age)?
Additionally, the hearing of the child is not recorded and the parents receive only a brief
summary.
In this respect, could you please indicate:





Who attends the hearing of a child?
At what age can children be subject to a hearing?
Why are the hearings of children not recorded?
Would you consider to start recording these hearings, and if so, would you also consider
releasing the recordings to all the parties involved?

Finally, the European Parliament has the duty to ensure that every EU citizens is treated in a
non-discriminatory manner and can fully benefit from the fundamental rights and freedoms
offered by the Treaties. By consequence, we would like to know if there is any kind of
possibilities for foreign parents to obtain a specific help (such as translation assistance) during
the proceedings so that to ensure that they are not disadvantaged in comparison to the German
parents.
According to the petitions received, there are cases of non-German parents residing outside
of Germany who have been asked to pay the translation expenses of the judicial documents
sent from Germany. In light of the provisions of Regulation (EU) n. 1393/2007 of the
European Parliament and the Council, of 13 November 2007 on the service in the Member
States of judicial and extrajudicial documents in civil or commercial matters (service of
documents) we are wondering why such a payment has been imposed?
Our committee would be very grateful if you could kindly reply to these questions and help us
to better understand procedures relating to family disputes and their possible consequences for
non-German EU citizens.
We are convinced that all the answers and clarifications you could provide will be of great
help for the petitioners and by consequence will contribute to a better functioning of the
European Union.
Yours sincerely,
CW
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Reply from the German authorities
Federal Ministry
for Family Affairs, Senior Citizens, Women
and Youth
Caren Marks, MdB
Parliamentary State Secretary
Chair of the Petitions Committee
of the European Parliament
Cecilia Wilkström
European Parliament
B-1047 BRUSSELS
OFFICE ADDRESS Glinkastraße 24, 10117 Berlin
CORRESPONDENCE ADDRESS 11018 Berlin
TEL +49 (0)30 20655-1000
FAX +49(0)30 20655-4100
E-MAIL Caren.Marks@bmfsfl.bund.de
WEBSITE: www.bmfsafj.de
PLACE, DATE: Berlin, 31 March 2017

Dear Ms Wilkström,
I would like to thank you for your letter to the Federal Minister for Family Affairs, Senior
Citizens, Women and Youth Manuela Schwesig and Federal Minister of Justice and
Consumer Protection Heiko Maas dated 16 February 2017, which included a list of questions
from the Petitions Committee of the European Parliament on the role of the Jugendamt in
family court proceedings in Germany as well as an explanation of the background to these
questions.
Ms Schwesig has asked me to reply to you after consulting and seeking the approval of Mr
Maas. The enclosed replies give a comprehensive overview of the fundamental principles of
the Jugendamt’s activities and how the Jugendamt works with the courts, together with the
statistical data you requested. For the sake of greater clarity, we have numbered the questions
in order.
Yours sincerely,
Caren Marks
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Questions from the Petitions Committee of the European Parliament on the role of the
Jugendamt in child custody cases

1. Could you please clarify the principles on which the work of the Jugendamt is based?

In accordance with Section 1 of Volume VIII of the Social Code, the overriding
principle is that all young people have the right to have their development supported
and to be raised to become independent and socially responsible adults. The care and
upbringing of children is the natural right of parents and a duty primarily incumbent
upon them. The state shall (only) watch over them in the performance of this duty
(Article 6(2) of the Basic Law). Youth welfare services should help young people in
particular in their individual and social development, help them to avoid or eliminate
discrimination, advise and support parents and legal guardians, protect children and
young people from threats to their well-being and help create or maintain a familyfriendly environment and decent living conditions for young people and their
families. The tasks carried out by the Jugendamt within the framework of public
youth welfare services are therefore manifold and range from giving pure advice and
assistance and cooperating with authorities to providing reports to the authorities and
taking measures which involve intervention. In principle, the Jugendamt cannot act
against the will of the primary carer when conducting its activities. An exception to
this is when a last-minute crisis intervention takes place because of an imminent
threat to the welfare of a child or young person. However, longer-term
encroachments on the parents’ right to bring up their child always require a decision
by a family court (see, for example, Section 42(3), line 2(2) of Volume VIII of the
Social Code).
As municipal authorities, Jugendamt offices carry out ‘statutory work’. They are
therefore authorised to take action against citizens and provide services. The
Jugendamt offices are thereby bound by law and statute in accordance with Article
20(3) of the Basic Law. Thus, when taking decisions they have to take all the legal
positions, including those protected by the Constitution, of relevant parties (for
example children and their parents) into consideration in a proportionate manner and
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reconcile them as much as possible. Other key principles of the Jugendamt’s work
include its duty to take legal guardians’ wishes and decisions into account (Section 5
of Volume VIII of the Social Code) when providing services and its commitment to
fully involve primary carers, children and young people in the decision-making
process and the provision of assistance.

2. In accordance with Section 1697a of the Civil Code, decisions must be made based on what

is termed the Kindeswohlprinzip (‘child welfare principle’). Could you please clarify what the
definition of Kindeswohl is and its legal basis under German law? Does the term apply to the
Vermögenssorge (‘care for the property of the child’) or to the Personensorge (‘care for the
person of the child’)?
Kindeswohl (‘child welfare’) is the fundamental and guiding principle of the law
relating to parents and children. It is the constitutional guiding principle for state
oversight of parental rights (Ruling of the Federal Constitutional Court of 29 July
1959 - BVerfGE 10, 59, 82; most recently the Chamber decision of 3 February
2017). The term Kindeswohl refers to what is a vague legal concept. There is no
law which defines this term. In reality, the term Kindeswohl must be interpreted on
a case-by-case basis by means of criteria that have been developed through court
rulings.
This requires the circumstances of the specific case to be taken into account,
alongside the legitimate interests of those involved. As every child and every parentchild relationship is different, a law cannot be used to weigh up specific, individual
considerations. In reality, the circumstances of the individual case need to be
considered. For example, court rulings have incorporated various ‘custody criteria’
into the Kindeswohlprüfung (‘child welfare evaluation’) in custody proceedings,
such as the Förderungsprinzip (‘support principle’), the Kontinuitätsprinzip
(‘continuity principle’) and the child’s wishes and relationships. The latest research
findings in the non-legal sciences (e.g. pedagogy and psychology) should also be
taken into account when applying the law. Legislators cannot take into account and
regulate all possible circumstances. In family law it is therefore not possible to
dispense with vague legal concepts or provide a clear definition of these concepts.
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Vague legal concepts which correspond to the concept of Kindeswohl can also
therefore be found in other European legal systems as well as in international
agreements. Kindeswohl is, however, specified as a fundamental principle in many
specific legislative provisions, e.g. in Sections 1631b, 1631d (1), line 2 and 1634(4)
of the Civil Code, which contain provisions relating to Personensorge (‘care for the
person of the child’). Section 1697 of the Civil Code acts as a catch-all provision and
emphasises the importance of child welfare as a basis for decisions in all matters
relating to custody and contact with children. It must therefore also be taken into
account when taking decisions relating to the Vermögenssorge (‘care for the property
of a child’) and the Personensorge (‘care for the person of the child’), which both
form part of the concept of parental custody.

3. Which article of the Civil Code (apart from Section 1626, in which the concept of parental

custody is defined) contains a definition of custody? Which body takes decisions concerning
the care for the property of the child? Is it the Jugendamt or the family court?
Section 1626 of the Civil Code explains the concept of parental custody and makes it
clear that this includes both care for the property of the child and care for the person
of the child. Section 1629 of the Civil Code indicates that parental custody also
includes representing the child. The scope of care for the person of the child is
outlined in Section 1631 of the Civil Code. Provisions relating to the care for the
property of the child are in Section 1638 of the Civil Code. Decisions relating to the
care for the property of the child within the framework of parental custody are taken
by the family court.
4. Could you clarify how Bindungstoleranz (‘tolerance of a spouse’s relationship with a

common child’) is interpreted by the Jugendamt and by the other parties involved in family
disputes?
The term Bindungstoleranz refers to the ability of parents, especially in disputes over
the custody of a child, to project a positive image of the other parent and allow the
child contact time with the other parent without there being tension. The parents’
Bindungstoleranz can be an important factor in the custody decision.
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5. How many children are subject to Jugendamt measures/decisions each year?1

As the Jugendamt has overall responsibility for child and youth welfare services and
in light of the objectives of child and youth welfare services listed under 1 above, in
principle all children are directly or indirectly subject to Jugendamt measures and
decisions. It is not possible to determine the number of children subject to specific
measures. This is because statistics are only compiled for each sector. However, it is
also because most relevant sectoral statistics only include the number of measures
taken and not the number of children subject to them. Given the fact that there is a
high degree of overlap between the different areas it is not expedient to make these
calculations.
Which and how many associations, institutes and foundations (voluntary organisations) have
a working partnership with the Jugendamt?
There is no statistical data relating to the number of voluntary organisations that the
Jugendamt has a working partnership with.

How many employees (in total) work for the almost 700 Jugendamt offices and for the many
NGOs which work with the Jugendamt to protect child welfare in Germany?
560 regional authorities have their own Jugendamt.2 In order to determine the total
number of employees, the concept of ‘protecting child welfare’ must be clearly
defined and applied to all child and youth welfare services. Altogether there are
761 758 people working in child and youth welfare institutions, authorities and
offices.3 If we exclude other forms of employment, altogether 709 738 of these are
in the category of ‘employees, workers and officials’.
What is the total annual budget for each Jugendamt and are these figures
public?
The official statistics relating to child and youth welfare services indicate the amount
1

The statistical data for all sub-questions under question 5 comes from surveys carried out to collect the child and youth welfare
service statistics which must be compiled in accordance with Section 98 of Volume VIII of the Social Code.
2
These figures are for 2016. Source: Child and youth welfare services
3
Excluding technical/janitorial staff. Data from December 2014 (all areas apart from children’s day care) and March 2015 (children’s day
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of money received by different levels of government, including the municipal level.
More detailed data than that published by the Federal Statistical Office1 can be
obtained via the State Statistical Offices (for a fee). Data relating to individual
municipalities is not confidential. In 2014 municipalities received a total of
EUR 35 449 813 757. If this is divided among the 563 Jugendamt offices operating
in 2014, the total per Jugendamt office was approximately EUR 63 million on
average. The actual budgets differ considerably between Jugendamt offices
depending on the number of people under the office’s jurisdiction. In some cases,
these budget differences are the result of state development programmes, through
which, for example, the providers of child day care centres are partially financed
directly by the federal states. Other differences are linked to the social structure of
the population. The specific features of the local authorities in question must be
taken into consideration when comparing municipal budgets across regions and
blanket comparisons cannot be made.
6. Which local, regional or federal authority supervises the activities of Jugendamt

offices?
The Jugendamt offices, as local providers of public youth welfare services, are part
of the system of municipal (self-)government. Legal oversight of municipal
government takes place at federal state level in order to examine the lawfulness of
decisions made by the Jugendamt. Germany’s federal system means that individual
federal states decide which authority has legal oversight of the individual Jugendamt
offices, and the authority chosen differs between states. There is no federal oversight
of Jugendamt decisions. Federal law creates the provisions of Volume VIII of the
Social Code pertaining to child and youth welfare services, which are then
implemented by the states (Article 83 of the Basic Law). Obviously the federal
government has regular discussions with the states about the scope and application
of these provisions, whether in regard to the creation of new regulations or the
application of existing ones. It is not possible for the federal government to
influence specific decisions by Jugendamt offices because of the way powers are

care).
1
Available at: https://www.destatis.de/DE/Publikationen/Thematisch/Soziales/KinderJugendhilfe/AusgabenEinnahmenJugendhilfe.html.
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allocated by Germany’s constitution. Decisions by the Jugendamt are justiciable.
The parties can have these decisions reviewed by the relevant courts.

At which stage of the dispute is the Jugendamt’s recommendation presented to
the family court?
There are no procedural rules for the presentation of the Jugendamt’s
recommendation to the family court. It is, however, recommended that they follow
the rules pertaining to the involvement of the Jugendamt in family court proceedings
in accordance with Section 162 of the Act on Court Procedures in Family Matters
and Non-Litigious Matters (FamFG Act). If the Jugendamt is involved or consulted,
its recommendations are also presented to the family court.
Does the Jugendamt notify the parent affected by the aforementioned recommendation before
the court hearing takes place and does a parent have the right to raise an objection to the
Jugendamt’s recommendation during court proceedings?
In accordance with Section 160 of the FamFG Act, the parents must be heard as part
of the proceedings. At this hearing, parents naturally have the opportunity to
comment on the opinion of the Jugendamt. If the court wishes to base its decision on
the Jugendamt’s opinion, the parties must be given the opportunity beforehand to
comment on this (Section 37(2) of the FamFG Act).
Are the parents heard by the Jugendamt before the court proceedings take place? Does the
Jugendamt document these meetings and make this data available to parents?
In accordance with Section 50(2) of Volume VIII of the Social Code, the Jugendamt
shall inform the family court of, in particular, services that have already been offered
and provided, support the development of the child or young person by incorporating
educational and social considerations, and recommend other forms of (youth
welfare) assistance. In child custody cases the Jugendamt shall inform the family
court of the status of the consultation process by the date specified in Section 155(2)
of the FamFG Act. As a rule, this requires the Jugendamt to offer advice and support
to the parents or to try to offer them assistance before the court proceedings take
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place. In order to arrange the necessary assistance, an assistance plan should be set
up together with the primary carer and the child or young person which contains
details of the type of assistance that is required and the services that need to be
provided (see Section 36(2), line 2 of Volume VIII of the Social Code). The court is
also informed on the basis of this assistance plan. There is no formal hearing on the
opinion that the Jugendamt plans to present to the court. As the assistance plan is set
up in conjunction with parents and they help decide on its scope, it is not necessary
to make the plan available to parents. Requests for the publication of additional
documentation are governed by the general rules pertaining to parties’ right of access
to social data, Section 83 of Volume X of the Social Code under the conditions of
Section 61 of Volume VIII of the Social Code.

7. The Jugendamt can also take temporary measures related to the child before the execution

of the judicial decision. This is notably the case when Beistandschaft (‘legal advisership’), an
important issue for many petitioners, is used. For this reason, the PETI Committee would like
to obtain more detailed information about these measures and, in particular, the
Beistandschaft.
Do parents have the opportunity to appeal against the aforementioned measures? Who
takes the decision to initiate a Beistandschaft and what criteria is this based on? Does a
judge need to act to initiate a Beistandschaft? Can both parents request a measure or
decision on Beistandschaft prior to the judge’s decision on custody of the child? What
criteria does the Jugendamt base its decisions on when setting up a Beistandschaft? Is there
the possibility to object to a Beistandschaft? If so, can this objection suspend or cancel the
Beistandschaft? Does the Verfahrensbeistand have any kind of contact with the parents
before submitting the report to the court?
Beistandschaft (‘legal advisership’) by the Jugendamt is regulated by Section 1712 of
the Civil Code. It is a special way of legally representing an underage child. It is a
voluntary form of support offered by the Jugendamt in accordance with Section 52a
of Volume VIII of the Social Code to mothers in cases where the parents are not
married. Only the Jugendamt can become Beistand (‘legal adviser’). In accordance
with Section 1712 of the Civil Code, the parent must send a written request to the
responsible Jugendamt office in order to apply for legal advisership. The application
CR\1141947SK.docx
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can be made by a parent who, for the area of responsibilities of the Beistandschaft
applied for, has sole parental custody, or, if parental custody is held jointly by the
parents, by the parent in whose care the child now is (Section 1713(1) of the Civil
Code). The application is not subject to judicial scrutiny. The Jugendamt only checks
whether the application is admissible or not. Beistandschaft is a form of assistance
provided by the Jugendamt which is requested on a purely voluntary basis by the
eligible applicant and begins once the application is received by the relevant
Jugendamt. It does not require a separate judgment to be made. For this reason, it is
not possible to challenge it. In accordance with Section 1715 of the Civil Code, the
Beistandschaft ends when the applicant demands this in writing.
The Beistandschaft is limited to the tasks listed in Section 1712 of the Civil Code,
namely the determination of paternity, the assertion of maintenance claims and the
disposition of these claims. In relation to these tasks, the Jugendamt becomes a
representative of the child alongside the parent who is authorised to represent the
child. The Beistandschaft does not restrict parental custody. Furthermore, the
Beistandschaft does not give the Jugendamt the right to carry out any activities other
than representation in the aforementioned tasks.
The term Beistand (‘legal adviser’) within the meaning of Section 1712 of the Civil
Code should not be confused with the term Verfahrensbeistand (‘guardian ad litem’).
A Verfahrensbeistand is appointed by the family court in cases where it is provided for
by the law (see, for example, Sections 158,167, 174 and 191 of the FamFG Act). The
role of the Verfahrensbeistand is to identify the best interests of the child and assert
these interests during court proceedings. This does not, however, make the
Verfahrensbeistand the child’s legal representative. The Verfahrensbeistand should
inform the child about the subject, order and potential outcome of proceedings in an
appropriate manner (Section 158(4), line 2(2) of the FamFG Act). The court can also
ask the Verfahrensbeistand to talk to the parents and other carers of a child and help
parties come to an amicable solution (Section 158(4), line 3 of the FamFG Act).

8. Finally, we would like to know whether the Jugendamt is able to evaluate the performance

of the judges in family law cases.
If so, what are the measures put in place to ensure that this evaluation does not have
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an impact on the career of the judges?
Moreover, is there any data about the number of cases in which the judge has
taken a decision other than the one suggested by the Jugendamt?
The Jugendamt’s involvement in family court proceedings is, as outlined in the reply
to question 6, governed by Section 162 of the FamFG Act. According to this, the
Jugendamt has the right to be consulted and involved. The Jugendamt thereby helps
shed light on the circumstances of the case as part of the official investigation carried
out by the court.
However, it is not the task of the authorities to evaluate the work of the courts. Any
form of influence of the executive on the work of the courts or the careers of the
judges working in them would be incompatible with the constitutional principle of
judicial independence (Article 97(1) of the Basic Law).

The legal protection of parents, which is also a constitutional principle enshrined in
Article 19(4) of the Basic Law, against an opinion of the Jugendamt is guaranteed
through the legal remedy they are entitled to in accordance with the FamFG Act.
The appeal court’s review of the first ruling includes the investigation into the
circumstances of the case, therefore the Jugendamt’s opinion is part of the family
court’s investigations. However, we do not have any data on the number of cases in
which court rulings were not in line with the assessment of the Jugendamt.
9. In Germany, children are heard from the age of three in family court proceedings. In some

other EU countries, children of this age are considered too young and not mature enough to
be consulted in disputes involving their parents.
Therefore, we would like to know if the German authorities systematically refuse to execute
judicial decisions taken abroad in cases where children have not been consulted (even cases
involving very young children).
In accordance with Article 23(b) of Council Regulation (EC) No 2201/2003
concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility, repealing Regulation
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(EC) No 1347/2000 (the Brussels IIa Regulation), judgments on parental
responsibility are not recognised if they are made, except in urgent cases, without
the child having been given the opportunity to be heard, in violation of the
fundamental principles of procedure of the Member State in which recognition is
sought.
National courts are obliged to hear the child in person if he/she is aged 14 or over. If
the proceedings concern solely the child’s property, a personal hearing is not
necessary if such a hearing would not be appropriate due to the nature of the matter
in question. If the child has not yet reached the age of 14, he/she should be heard if it
is important to hear about the preferences, relationships or wishes of the child in
order to make the decision or if a personal hearing is appropriate for other reasons
(Section 159(1) and 159(2) of the FamFG Act). The Federal Constitutional Court
has ruled that a court can ask to hear a child who is almost 3 years’ old at the time of
the decision or at least appoint a Verfahrensbeistand (‘guardian ad litem’) for the
child. The wishes expressed by a very young child are therefore not, first and
foremost, an expression of the child’s right to self-determination. However, the
hearing can give an indication of the child’s relationship with a parent, which in turn
should be taken into account when the decision is made (see Federal Constitutional
Court’s ruling of 26 September 2006, 1 BvR 1827/06, para 24). A hearing is
compulsory apart from in exceptional cases. If a hearing is required, based on these
principles, decisions taken abroad without a hearing will generally not be recognised
in Germany (see, for example, Rauscher, in ‘Europäisches Zivilprozess- und
Kollisionsrecht’, 4th edition, Article 23 Brussels IIa Regulation, para 8 - 9).
Accordingly, the Oberlandesgericht (Higher Regional Court) in Munich, for instance,
considered that it was necessary to hear children aged 5 and 8 and therefore refused
to recognise a judgment because a hearing was not carried out in the State of origin
because of the child’s age (Oberlandesgericht of Munich, judgment of 20 October
2014, 12 UF 1383/14, II.3.a).
However, if the judgment was made as part of a fast-tracked process, the fact that the
child was not heard shall not prevent the judgment from being recognised in
Germany (Federal Court of Justice (BGH), ruling of 8 April 2015--XII ZB 148/14-,
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BGHZ 205, 1 0 - 2 2 , para 46).
The hearing of a child is not recorded and the parents receive only a brief summary.
In accordance with Section 28(4) of the FamFG Act, a written transcript of the
outcome of the child’s hearing should be produced. The important elements of the
personal hearing should be recorded in the notes. It is possible to create a note in the
form of an electronic legal document.
Could you also please indicate
who attends the hearing of a child?
If the court has appointed a Verfahrenbeistand (‘guardian ad litem’) for the child in
accordance with Section 158 of the FamFG Act, the personal hearing should take
place in the presence of this person. Apart from that, it is at the court’s discretion
who attends the personal hearing (Section 159(4), line 4 of the FamFG Act). The
court should create a positive and safe environment which allows the child to express
his/her wishes and needs openly. It may, therefore, be necessary in some cases to
hold the hearing without the parents and their legal representatives, as the child may
come into conflict with his/her parents when making truthful statements and because
the presence of the parents may affect the child’s impartiality. The parents must,
however, be notified of the outcome of the hearing in accordance with the principle
of the right to a fair hearing.
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Annex 5
A. List of related petitions;
B. Intervention of Maria Garzon, Director of FIBGAR;
Annex 5A
Number

Title

Language

1013-12

on the theft of a newborn at a hospital in Spain
and the failure of authorities to properly
investigate the case

Spanish

Con.
Countries
Spain,

1201-12

on the theft of a newborn at a hospital in Spain
and the failure of authorities to properly
investigate the case

Spanish

Spain,

1209-12

on the theft of newborns at a hospital in Spain,
and the failure of authorities to properly
investigate the cases

Spanish

Spain,

1323-12

on the theft of a newborn at a hospital in Spain
and the failure of authorities to properly
investigate the case

Spanish

Spain,

1368-12

by E. M. G. (Spanish), on the theft of a newborn
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1369-12

by M. M. G. A. (Spanish), on the theft of a
newborn at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1631-12

by M. C. G. H. (Spanish), on the theft of a
newborn at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1772-12

by A. P.H. (Spanish), on the theft of a newborn
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1790-12

by A. B. S. (Spanish), on the theft of a newborn
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

0927-13

by E.C.U. (Spanish), on the theft of a new-born
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

0758-13

by R. A. A. (British) on the actions of the
Spanish police in a case involving the suspected
kidnapping of the petitioner's child

English

Spain
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Annex 5B

Speech by María Garzón at the Working Group on Child Welfare Issues of
the European Parliament
The Baltasar Garzón International Foundation (FIBGAR), of which I am a director, promotes
historical memory and human rights programmes, championing the search for the truth so that
victims may obtain justice, reparation and guarantees of non-recurrence.
The Foundation achieves its aims through research, through support for victims and
institutions, and through education, telling young people throughout the country about our
past history. We believe firmly in the importance of bringing the past to the present, because
transitional justice mechanisms are important.
When speaking about the issue of stolen children we have to go back to when this first began,
during the time of Francisco Franco’s dictatorship.
The Parliamentary Assembly of the Council of Europe referred to this in its Declaration of
Condemnation of the Franco Dictatorship 17 March 2006, as follows:
“Among the victims were the ‘lost children’ of Francoism. They were the babies and young
children who after being removed from their imprisoned mothers, had their names changed so
they could be adopted by regime families”. It continues: “Many thousands of working class
children were also sent to state institutions because the regime considered their own
Republican families ‘unfit’ to raise them ... There were also cases of child refugees who were
kidnapped from France by the regime’s external ‘repatriation’ service and then placed in
Francoist state institutions.”
The Council of Europe Declaration finishes by saying:
“The Franco regime spoke of the ‘protection of minors’. But this idea of protection integrated
a link to punishment. The children had to actively expiate the ‘sins of the fathers’. Yet, at the
same time, they were repeatedly told that they too were irrecoverable. As such, they were
frequently segregated from other classes of inmates in state institutions and mistreated both
physically, mentally and in other ways.”
Figures from Judge Baltasar Garzón’s Court Order of 18 November 2008 put at 30 960 the
number of children seized from their parents and handed over to ‘loyal’ families, with the
aim, or at least the declared aim, of bringing them up in line with the principles of national
Catholicism.
In this way their biological mothers could not create the conditions necessary for the ‘Marxist
gene’ already present in their DNA to develop. A genetic anomaly passed on by their mother
which, according to the explanation given by military psychiatric commander Antonio
Vallejo-Nágera in his study ‘Eugenesia de la hispanidad y regeneración de la raza’ [The
eugenics of Spanish characteristics and regeneration of the race], if not dealt with in time,
CR\1141947SK.docx

71/81

PE601.177v05-00

SK

threatened to turn into an ‘alien’ and would make a carrier into a democrat, a republican and
possibly, even a Marxist.
It is clear that these facts breach a number of articles in the Convention on the Rights of the
Child, and particularly Articles 7 to 11 which deal specifically with the right to preserve one’s
identity, to prevent separation against the will of the parents, and the obligation on states to
fight such practices.
This is why as many as three UN agencies, including the Working Group on Enforced or
Involuntary Disappearances and the Special Rapporteur on the Promotion of Truth, Justice,
Reparation and Guarantees of Non-recurrence, have urged Spain to set up a DNA bank so that
these children, now adults, may be sought and found and may recover their true identity.
Spain, as you know, has not yet implemented these recommendations.
Initiatives along these lines do exist, for instance that of April 2016 by the Justice Committee
of the Spanish Congress, but none by our Government. Spain’s victims continue to wait and
hope because they will never stop searching for an answer. As regards justice, for example,
Franco’s victims, despite being the biggest victims group in our country (150 000 people who
disappeared, over 30 000 stolen children), are not even recognised as such in the ‘Estatuto de
la Víctima’ [Legal Status of Victim], which is why they have had to turn to the courts in
Argentina.
In FIBGAR, we always remember that this problem was created by the state and that it should
be the state that guarantees the rights of its own citizens.
I do not want to leave this parliament without making one important point.
Those of us in human rights organisations are surprised at how the EU institutions constantly
reject petitions filed by Spaniards seeking justice on these issues. The EU institutions claim
that these are domestic matters but both the nature of the deeds and the impossibility of
obtaining justice in our country mean that they cannot be a domestic issue.
As I said at the start, our Foundation has worked since its inception to bring the past to the
present, basing this on the importance of transitional justice mechanisms. The problem of
stolen children is a clear example of how a practice that starts out as a systematic state plan
conceived for ideological reasons can turn into a commercial one, a mafia maintained over
time by institutions – in our case religious and medical ones – for more than 50 years.
Children continued to be taken away in our country until well after democracy arrived. We
are in fact supporting a woman, Ruth Appleby, whose daughter was taken away at birth in A
Coruña in 1992.
SIMILAR MODELS
Various victims associations, and in particular Francisco González Tena, with whom our
Foundation works, put at 300 000 the number of people – that is, children and the children’s
families – affected in total over the whole period.
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When speaking with these associations and with other victims, it becomes clear that there are
similarities between all these cases that show us how systematic this criminal practice was in
our country. Mothers with limited means who, told their babies were dead, were not allowed
to see the body, or if they were shown the body, this was only for a few seconds (a report by
the magazine ‘Interviú’ revealed that in one hospital mothers were shown a frozen foetus kept
for this purpose), non-existent death certificates, cemeteries that would not help with searches
for remains, etc.
When many of us criticise our ‘model transition’ we only do so from a desire to stress that
crimes as serious as those committed under a dictatorship should be made subject to a
transitional justice process, and that the only way of ensuring that events such as these are not
repeated is for justice, truth and reparation to be applied to the victims. Because of one thing
you can be sure: it is not just the families who are the victims, but society as a whole.
The same questions constantly hound us:
How can it be that these mafias are allowed to continue operating in a democracy? Why do
our authorities not see how important it is to resolve the problems of the past? To take
pertinent steps? How can Europe permit it, that the rights of the victims are not guaranteed? If
there are no guarantees of Truth and Justice, and scarcely any of Reparation, how then, tell
me, can we guarantee there will be no Re-occurrence?
On behalf of our Foundation I ask you to consider this issue, to think about the power you
hold and to issue a strong statement in support of these families who are searching for their
children and these children who are searching for their identify. To make recommendations to
Spain, because only international pressure will bring about a change in my country.
I am the mother of two small children; I intend that they will know our history, in order to
understand the present and work for a future in a Europe that is fairer and more just for all. I
and many Spaniards need to feel we can count on you for protection.
Thank you for your time and your interest.
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Annex 6
A. List of related petitions;
B. Intervention of Ms Lena Hellblom Sjögren, Swedish psychologist.

Annex 6A

Number
1140-14

Title
by H. J. (Danish), on the rights of
children in Denmark and Sweden.

Language
Danish

Con. Countries
Denmark, Sweden,

2434-14

by R. H. (Swedish), on behalf of the
Nordic Committee for Human Rights
(NKMR) on a report on child custody
in Denmark, Finland, Norway and
Sweden

English

Denmark, Finland,
Sweden, Norway,

Annex 6B
Intervention of Ms Lena Hellblom Sjögren, Swedish
Some points for February 9 2017 in Brussels, by Lena Hellblom Sjögren
Introduction
I thank the Working Group at the European Parliament Petitions Committee for this
opportunity to address you. As one of the signers of petition No 2434/2014 on behalf of the
Nordic Committee for Human Rights (NKMR) I want to stress that the focus is to make you,
and hopefully the rest of the world, aware that in Sweden there is an ongoing violation of the
human right to family life on all levels, and that this is causing a lot of harm to children and
families. It seems to me as if my society and my home state has forgot about Article 16 in the
Universal Declaration of Human Rights 1948, (anecdotal information, also my birth year),
stating:
“The family is the natural and fundamental group unit of society and is entitled
to protection by society and by the State.”
A democratic state of law is based on human rights, rule of law and democracy. For candidate
countries to be accepted in EU there must be institutions put in place guaranteeing this as well
as institutions to protect minorities (Nowak, 2003 p 238).
Sweden has all this formally as you know. What about practice? It is from my experience as
an investigative psychologist and researcher since the beginning of the 1990s that I want to
make some remarks about human rights, rule of law and democracy.
Human rights
The EU-convention on Human Rights was incorporated in the Swedish law in 1995. In
investigations regarding children and families made by the social services there is very, very
rarely any mentioning of human rights. Referrals to the child´s and other family members´
right to family life is as rare. As this is not an issue in the investigations that the courts base
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their decisions on, it is not an issue for the courts. The human right to family life, or the
human right for the child to keep his/her identity is very rarely even mentioned.
The child´s best interests is very often mentioned, both in the investigations made by the
social serviced and in the court decisions. But there is no substantiated content given to the
concept. The decisions based on what is stated to be the best interest of the child are often
gratuitous. It is possible to define the child´s best interests with reference to the basic need of
the child to have love and acceptance to be able grow to a healthy whole person with
empathy, and to the child´s legal and human rights, but so far this general definition has not
been put into practise:
The child´s best interests is to be well enough cared for with love/acceptance from both parents
(or those who are there for the child as parents and love the child),
to have the right to close contact with both parents and their family networks and thus have the
right to his or her identity respected,
and to be able to speak out his or her opinion on matters concerning him or her freely, when
mature enough and after having been informed with relevant impartial facts, without ever being
pressured to choose between the parents (or those who are as parents).

Rule of law
The investigations, made by social workers (87 % of them female) with 3.5 years of a general
education, with their recommendations, constitute the basis for verdicts regarding children´s
and families´ future lives in the general courts (no specialized family or juvenile courts exist
in Sweden). No experts are involved, except in rare cases where the social services has picked
a doctor or a psychologist to make a statement, and in cases where a parent has afforded to
have an expert involved to make an investigation. Often social workers from hear say
information or a rumour make psychiatric diagnoses, such as Munchhausen Syndrome by
Proxy. They do not have the expertise to make such diagnoses for mothers, or to or to state
that a father is guilty of sexual or physical abuse, but they do. With such or some other
unlawful base without any competent investigation they decide to protect the mother /father
and child. Mothers and children are often placed in women shelters where the doctrine is to
always believe mother´s accusations.
The social workers, called social secretaries, are, according to the law regulating the social
services , (Socialtjänstlagen, shortened SoL) free to interpret that law. They are also free to
document what they consider relevant without any demands on authentic documentation,
without any national guidelines and without any standardized methods for measuring how the
child has experienced the mother´s and the father´s behavior (or the behavior of those who
are as parents for the child), the well-being of a child and without any reliable methods for
adequate risk assessments. BUT the social secretaries judge the children´s well-being, the
parents´ behavior and also what they call risks for the child in the future. Thus they often
recommend the parent whom they have sided with to be the sole custodian, and the other
parent to stay out of the child´s life (or have visitation rights with supervision), or they
recommend the child (children) to be put in foster care (in Sweden ironically enough called
family homes). Often the recommendations made by the social secretaries have been put in
place, before the court hearing to decide about such measures as to forbid the child to have
contact with one parent, or to be placed with foreigners in the foreigners´ home .
This power given to (a growing number of female) authority professionals (the social
secretaries) , who now more and more delegate the task of finding foster homes to private
companies, some of them real big with global economical interests, put the fundamental
Swedish law out of order. According to art 3 in Sweden´s constitutional law all authority
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application must be made impartial and with respect for matters of fact.
Democracy
The subjective recommendations, based on what the social secretaries or their colleagues
think is important, hearsay, and arbitrary facts picked out depending on how they have sided
(with the father or the mother, or with the foster home they have chosen) are given to a local
political board , the social council, consisted of mostly free time politicians. This board in 98
% decide according to the social secretaries´ recommendations. This formally democratic
decision, based on what is by all actors considered to be a good enough investigation, is sent
to the court. And the courts mostly decide in accordance what is said to be the investigation
and recommendation made by the local social political board, thus formally fulfilling formal
demands on democracy as the local politicians can be made responsible. The former
individual responsibility for employees within authorities is abolished. The social secretaries,
with an immunity that can be compared with diplomats´ immunity, thus have no reason not to
treat parents they do not like, if they like, with implacable arrogance and patronize them (and
all others they do not like, or feel threaten their own prestige or power).
Summary
Human rights, rule of law and democracy – sadly enough these three pillars for a democratic
state of law do not function properly in the Swedish every day practice in the authorities
responsible for upholding these principals, the social services and the legal system.
Although the European Convention on Human Rights was incorporated in Swedish law in
1995 the human right to family life, and the right to a fair trial regarding family matters, is not
applied in practice from what I have been able to see over my 25 years as an independent
investigative psychologist and researcher.
There are lacking legal rights of the individual child, mother/father to defend their legal and
human right to family life and to a fair trial. There is also a lack of laws for a parent, or two
parents, who without a justified cause that has been confirmed by competent and impartial
investigators, are declared as unqualified to take care of their child, and thus loose custody,
and their right to defend the child´s right to life, good enough care in all areas, education, the
child´s right to family life and to keep his/her identity. Thus the rule of law is largely set out
of order.
What about the democracy? The social council with local (often free time) politicians are said
to decide both about social investigations, and about legal custody, habitation, and visitation
rights and about taking children into so-called compulsory care. This is only a formality, thus
a sham democracy. All these matters are decided by the social worker in charge. Her (mostly
a she) judgements, called recommendations, also constitute the foundation for the verdicts in
court on these life - decisive matters (in 98 % of the cases). It is a system with a lot if
arbitrariness: capricious decisions, defense of prestige/power and friendship corruption.
A suggestion
Manfred Nowak, expert on Human Rights and torture, has been appointed to lead “The
Global Study on Children Deprived of Liberty. Moving towards effective implementation”. In
the press release dated 2017-02-01 I read : “The Study is a major enterprise and a key
instrument of change which will finally check the status of the human rights of children being
detained around the world.”
Probably a State as Sweden and other Nordic States, considered to be well-functioning social
welfare States governed by law fall out of the scope with reference to children in too many
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states who are used as slaves and are being detained and thus deprived of all their
fundamental rights and have no liberty. But the children held as you can say hostage (
“Children held hostage” was the name of a book published in the US in 1991 by Clawar and
Rivlin) in their father´s/mother´s home or in a foster home are deprived of their liberty in
many ways, most of all by being mentally kidnapped; they often have their life stories
rewritten and one parent, or both of them, pictured as really bad persons by the parent that has
taken control, often with the support of the social services, or by the foster home picked out
and paid by the social services. The children thus deprived of liberty cannot think for
themselves, and my suggestion is that they would be included in the Study led by Manfred
Nowak.
Lena Hellblom Sjögren, PhD, chartered psychologist
Testimonia
Mon Mogattu 76
79397 Siljansnäs
Sweden

Committee on Petitions
April 4, 2016
peti-secretariat@europarl.europa.eu
Stockholm 16 February. 2017
Dear Members of the Petitions Committee,
Again, I want to express my gratitude for inviting me to your Petition Committee.
As I understand it, I might have expressed myself too vague or without sufficient facts. First
some self evident facts that I forgot to point out:
 There are children in need of protection from clearly observable damages and/or objectively
confirmed harmful conditions.
 To place these children in need of love/acceptance and good care in homes with total strangers
who get paid and take orders from the social services – and more and more from the
consultants employed by the growing number Stock Market companies making profit in this
field - may not be the best way to help these children.
 There are many good and very well-meaning social workers in Sweden.
 This should however not lead to the conclusion that children should be taken from their
parents and extended family when a social worker thinks the child might be at risk.
Now, I would like to try to explain the background for the violation of the human right to
family life that is taking place in Sweden on an everyday basis.
1. The social services reform, Law 1980:620, took on great significance for the larger part of the
Swedish population. From then on the municipal social services fall under the regulation of a
general targeted-oriented law, called the Social Services Act (SoL) which came into force on
January 1, 1982.
2. This law is not detailed or precise. The employees within the social services, called social
secretaries, are given the freedom to interpret this law which makes them responsible for the
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inhabitants´ well-being. This change has been characterized as making the citizens in the
modern social welfare state into clients.
Another law introduced in 1990:52 called LVU, regulates when the state/society can take
children into forced custody, called compulsory care.
This law is neither detailed nor precise, but rather generally targeted. The social workers are
given the freedom to decide to take children by force from their mother/father or both. At the
same time they are supposed to help and give advice to the families involved (two functions
that ought not to be united).
The interpretations made by the social worker handling a case and her investigation and
recommendations to the municipal social welfare board will be the decision of the local
politicians sitting on this board, in almost 100 % of the cases. This is called the democratic
decision of the municipal social welfare board.
This social council's decision then in almost 100 % of the cases constitutes the foundation for
the Administrative Court's decision to take a child into forced custody.
The investigation made by the social worker is not well-founded as she (87 % females) has no
reliable measures and no standardized methods to use, no national guidelines to follow, and no
demands regarding how to make authentic documentation.
The social worker has a 3.5 year academic education, but no license to practice social work.
She has no legal or professional responsibility and cannot be sued for malpractice as she has
no established body of knowledge to fall back on and has been given the power to interpret the
laws she refers to in her work.
You can summarize the results as malpractice within the social services being the rule, not the
exception, as Article 9 in the Swedish Constitution law is not followed. The wording of this
article is: “All work performed by authority professionals must be impartial and observe
objectivity and impartiality.”
Malpractice within the social services when children are removed from their families is the
rule, not the exception. Article 8 in the European Convention of Human Rights was not
included in the social workers' education, and it is not something the social worker refers to
when doing her investigations.
Malpractice within the social services is the rule, not the exception, because the detailed and
precise article in SoL, Article 5, is not followed. Article 5 stipulates that, for children who are
considered to be at risk the social workers shall have as their primary consideration if the child
can be received by a family member or other close relatives. The intention is that the child
should not lose his/her family roots.
The social worker mostly lacks knowledge in areas of vital importance for making the
investigations and the recommendations she is making; during her 3.5 years training she learns
a little of everything, but not enough of anything that is required for a good enough practice.
The social worker has the power to ask a medical doctor, a psychiatrist, or a psychologist to
investigate something the social worker wants to have investigated. She gives her
interpretation of the problem to these experts, who - like the judges in the courts – think that
the social workers have made thorough investigations and know the facts and have "weighed
the pros and the cons". She then has the power to decide if she wants to include what the
doctor/psychiatrist/psychologist has found – or not – in her investigation and as a basis for her
recommendations.
The investigations made by the social workers are of two kinds: A. after reports of concern for
a child, so called child investigations, B. when a court has asked for an investigation regarding
custody, habitation and/or visitation, so called custody investigations. The social workers
making the custody investigations often belong to a special division called “the Family Law
Division", but they all belong to the municipal social services. Between colleagues they
change information and also copy from each others' writings, thus making it very easy to
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spread for example a false diagnosis, and biased hearsay information, that when repeated over
and over again becomes the “truth” about a child or a parent.
As mentioned above, the social worker takes no consideration to the child´s or the parents´
human right to family life. As the human right to family life is a not existing materia in the
investigations and recommendations by the social worker it is a matter of no concern for the
courts that make their decisions based on the investigations and recommendations made by the
social workers.
When a child is believed (is not obviously harmed/scared) to be in need of protection
measures are often taken by the social services for such protection before any investigation is
made. Before any physical, psychological or sexual abuse or some very harming life
conditions, have been observed or found, the measure to place the child out of the child´s
family, or, as is often the case, place a mother who claims the father has abused her and/or the
children, together with the children in a women´s shelter, can in itself be very harmful and
traumatic. Often the child has in these cases to break up from school and their usual life, and
get treatment as being abused which is harming to the child if the child has not been abused.
(There are no men´s shelters.)
When the social worker makes her investigation after having placed the child or the mother
with the children in protection from the parent/-s believed to be dangerous they cannot, of
course, find out how it is for the child to be with that parent/these parents in their daily life,
due to the fact that the preconditions have been drastically changed. What is observed is thus
the reactions to the changes made. The words spoken of the child in protection after mostly a
lot of questioning by foster parents or helpers with preconceived ideas about what has
happened in the past are often a repetition of what the child has heard in these questions, or if
the child has been placed in a women´s shelter, by the other adults and children being
protected in the same place. With this background the child´s will is not necessarily the real
will of the child.
The research based knowledge that children placed in strangers' homes away from their own
family are worse off than adopted children, but even worse off than children kept in their risky
homes, seems not to be known. In a longitudinal study (1) of about 700 children diagnosed to
be in need of being placed out of their risky home environment, about one third of them were
placed in foster homes. Nearly one third of them were adopted and a little more than one third
of them stayed in their risky homes. When, after several years, these children were followed
up by looking at their school results, if they had been registered within psychiatric care, with
drug addiction problems, or had been registered as criminals, and also if they had committed
suicide the result was that the children left at home were best off. Second best on all these
measurable variables were the adopted children. Worse off were the children who had been
placed in foster homes.
Statistics tell us that children once placed in foster care are re-homed over and over again until
they are 18 (sometimes 20) and that placed teenagers very often (in about 50 %) run away. To
my knowledge there is no research showing that children are better off in life after having
been placed in foster care. So why is this fact not considered when making risk assessments,
and before taking decisions to remove a child from the child´s family? If there was a medicine
that could cure cancer, but at the same time cause worse pain to the patient, would that
medicine be prescribed with state support on a large scale?
In 2006 an “Abuse and Neglect inquiry” was appointed (officially: “The Swedish Inquiry on
Child Abuse and Neglect in Institutions and in Foster Homes, 1930 - 1980”). In the final
report (SOU 2011:63 /State Official Investigation 2011:63/) for the 866 persons interviewed
about abuse and neglect that had occurred before 1980, 763 of the 798 who were placed in
foster homes (96 %) told about abuse and neglect.
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21. It is stated that “the contents of the files often lack an overall structure, uniform concepts and
definitions”. From what I have seen, these problems still exist. It is a fact that children in
foster care are still being abused, not in the least psychologically, physically and heavily
neglected regarding love/acceptance, school and medical care. 2.
22. Those who had suffered were officially given an apology by the State and were promised to be
given some compensation. But it turned out that they had to make applications and document
their suffering. Only half of the 5300 who made such applications passed the inquiries made
by a special assigned authority, which has recently been criticized internationally. It was for
example pointed out by Patricia Lundy, professor in Sociology, from Northern Ireland that the
compensation procedures making only half of the applicants “qualified” for compensation
have traumatized them a second time.
23. UNICEF, in their Innocenti Report Card 13 (2016): “Fairness for Children. A league table of
inequality in child well-being in rich countries” has made comparisons of 35 countries
regarding income, education, health and well-being. Sweden is low down in this league:
Number 23. Nearly 20 % of the children have reported to have daily psycho-somatic health
problems.
24. There has been a huge increase in the number of children being taken into the care of society.
The total number 2014 was 31.952, according to the figures from the National Board of
Health and Welfare, http://www.socialstyrelsen.se/publikationer2014/2014-9-1. About 10
people around every child is affected by anxieties, actions intended to result in a reunification
which often leads to prestige battles where these individuals are powerless in comparison with
the social workers using their authority position. But it also means that about 320 000 voters
are affected…
25. Looking at the children taken from of a mother or a father who has done no harm to the child,
but due to the other parent´s alienation of the child driven by an implacable hostility, mostly
with support from the social services, these are about approximately 2000 every year. With the
same estimation of 10 affected family members and friends around every child this results in
20000 voters...
26. A new law, intended to make it even easier for the social services to take children into
compulsory care, also the growing number of children diagnosed with neuro psychiatric
problems, will soon be debated and passed in the Swedish Parliament. It is based on an official
governmental investigation (SOU 2015:17) called “The rights of children and young in
compulsory care. Suggestions for a new LVU.” Some of us, who have insight to the fact that
no one can be cured or helped in a good way by being violated to give up his/her family and
be happy with some material goods given by tax money from the state to the foster families, or
other pseudo care institutions, have argued for better solutions.
27. One such suggestion for a better solution is to unite the help/advice function within the social
services with already existing, well spread and well-functioning Child Care Centers and
Mother Care Centers with competent and well-trained medical professionals to Family Care
Centers. At the same time the decisions about taking children into compulsory care would be
taken by a separate and independent authority, or, as in many other countries, by a civil Court.
28. The
present
law
(LVU,
1990:52)
reads:
"The
care
§ 10 Care shall be deemed to begin when the young person, because of a decision on
immediate custody or care has been placed outside their own home."
However, the best help to any child who is deemed to be in need of help should be to receive
help within his or her family. Separating a child from its parents and loved ones is
traumatizing for the child, and should be used only when there is a serious threat to the child's
health or life.
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29. All assistance ought to begin in the family, to avoid breaking down the family, the corner
stone for building a human society according to the UN declaration on human rights.
The European Court, Strasbourg, has repeated in its child care verdicts:
"The State must unceasingly make efforts to re-unite the children with their families."
Verdicts for the reunification of children with their families are not implemented. Children are
suffering. Parents are suffering. Grandparents are suffering. High suicide rates and deaths
related to stress in families affected by the removal of their children and limitation of visiting
rights have been noted, but it is difficult to have statistics because such statistics are not made.
30. The parents, grandparents and children whose human right to family life is being violated
have formed different groups, for example Stolen childhood (not any more in existence after
the compensation and apology from the State), Missed grandchildren, Free children, Fatherchild, National organization for family rights.

In Norway the Child Welfare Service (Barnevernet) has been accused of "state
kidnapping." According to official statistics 1664 children were taken into forced
custody in 2014; 424 of these children had mothers born abroad. We are a group of
professionals who last year reported our concerns about Barnevernet, something that
we now are following up. Mrs. Gro Hillestad Thune, formerly Norway's delegate in
the European Commission on Human Rights and from whom I forwarded the message
that the human right to family life is violated on an everyday basis in Norway, is also a
member in this group.
I would be most grateful if you could send me a confirmation that you have received this
letter and the Recommendation letter from Mrs. Siv Westerberg.
Very truly Yours.

Lena Hellblom Sjögren
Lena Hellblom Sjögren

1 Bohman, M. & Sigvardsson, S. (1980). A prospective longitudinal studies of children registered for adoption. Acta
Psychiatrica Scandinavica, 61, 339-355.

2 Mattsson, Titti, Vinnerljung, Bo (2016). Barn i familjehem. Förslag på åtgärder som skulle göra skillnad för
samhällets mest utsatta. Children in family homes. Suggestions on measures that would make a difference for the
children most in need in society. “Family home” is the opposite of a foster home and confusing, as Stefan
Carlsson has pointed out (1995, p. 74), but it is the word used for the homes with foreigners where children
taken from their families are placed.In Mattsson&Vinnerljung you can find a lot of relevant and good references
regarding the negative outcome of child welfare clients.
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