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Inleiding

Het mandaat van deze informele werkgroep was oorspronkelijk gebaseerd op vier
hoofdonderwerpen die verband hielden met ontvangen verzoekschriften:

1. grensoverschrijdende ontvoering van kinderen door ouders;

2. de diensten van het Jugendamt in Duitsland;

3. adopties zonder ouderlijke toestemming in het Verenigd Koninkrijk;
4. vermiste baby's in Spanje.

Gedurende het mandaat van de werkgroep ontving zij enkele verzoekschriften. Wanneer deze
afzonderlijke individuele zaken betroffen, werd hierover geen specifieke vergadering
gehouden.

Tijdens de vergadering van februari 2017 werd besloten een diepgaande discussie te voeren
over een vijfde onderwerp: de verzoekschriften over de sociale diensten in de noordse landen.

Het mandaat van de werkgroep bestond erin mogelijke systemische fouten te identificeren die
moesten worden aangepakt, aan de hand van relevante informatie die werd verstrekt door
indieners en/of andere belanghebbenden en deskundigen en te proberen praktische en politieke
oplossingen te vinden voor problemen ten aanzien waarvan de bevoegdheden van de EU
beperkt waren. Het plan was om slechte praktijken, onjuiste uitvoering, verkeerde interpretaties
van wetgeving en verschillen tussen rechterlijke uitspraken en uitgevoerde straffen te
bespreken. De werkgroep constateerde dat er in de zaken die aan de orde werden gesteld vaak
sprake was van grensoverschrijdende elementen of grensoverschrijdende gevolgen.

Bij elke vergadering werden externe gasten uitgenodigd om van gedachten te wisselen met de
leden over hun respectieve kennis en ervaringen in verband met de in de verzoekschriften aan
de orde gestelde problemen.

De leden van de werkgroep kwamen tussen oktober 2015 en maart 2017 in totaal acht keer
bijeen.

I. Beknopt verslag van de vergaderingen

In dit deel van het verslag worden de opmerkingen samengevat van de deskundigen die
werden uitgenodigd voor de vergaderingen van de werkgroep. De meningen die worden
geuit, vallen uitsluitend onder de verantwoordelijkheid van de auteurs en geven niet
noodzakelijkerwijs het officiéle standpunt van de leden van de werkgroep of de leden van
de Commissie verzoekschriften weer

1. Kennismakingsbijeenkomst (op 19 oktober 2015)

Genodigden: Joanna Serdynska en Ellen Gorris, DG JUST

De twee ambtenaren van DG JUST presenteerden het wettelijke kader dat de EU-
instellingen ter beschikking staat en de EU-wetgeving op het gebied van de bescherming
van gezinnen en kinderen. Ze gaven gedetailleerde informatie over verordening
Brussel Ilbis en de geplande herschikking van de tekst die in de komende maanden zal
worden bekendgemaakt.

NB: Inmiddels is het voorstel voor een herschikking van de verordening van de Raad
betreffende de bevoegdheid, de erkenning en tenuitvoerlegging van beslissingen in
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huwelijkszaken en inzake de ouderlijke verantwoordelijkheid, en betreffende internationale
ontvoering van kinderen (Brussel llbis) in juni 2016 bekendgemaakt (zie: http://eur-
lex.europa.eu/legal-content/NL/TXT/PDF/?uri=CELEX:52016PC0411&rid=1). De
Commissie verzoekschriften (PETI) heeft op 25 april 2017 gestemd over een advies inzake
het verslag van de Commissie juridische zaken (rapporteur: Soledad Cabezon Ruiz, S&D).

Tijdens hun vergadering van 15 oktober 2015 gaven de PETI-codrdinatoren de leden van
de werkgroep de opdracht twee mondelinge vragen op te stellen in samenwerking met de
JURI-commissie over "Bescherming (over de grenzen heen) van de belangen van kinderen
in Europa”.

De tekst van de mondelinge vragen, zoals gesteld tijdens de plenaire vergadering van
27 april 2016, zijn hier beschikbaar:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+0Q+0-2016-
000027+0+DOC+XML+VO0//NL

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+0OQ+0-2016-
000028+0+DOC+XML+V0//NL

In bijlage 1 zijn enkele samenvattingen opgenomen van het debat in plenaire zitting:

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
[[EP/ITEXT+CRE+20160427+ITEM-020+DOC+XML+VO0//NL;
http://audiovisual.europarl.europa.eu/Assetdetail.aspx?ref=1120175

2. Werkzaamheden van de Europese Commissie op het gebied van
kinderrechten en haar standpunt ten aanzien van verzoekschriften

over de rol van de diensten van het Jugendamt (vergadering op donderdag
25 februari 2016)

Genodigden:
Margaret Tuite, codrdinator voor Kinderrechten voor de Europese Commissie;

Sina Van den Bogaert, eenheid C.1 van de Europese Commissie.

Margaret Tuite presenteerde de belangrijkste resultaten van de werkzaamheden die onlangs
binnen haar dienst en, meer in het algemeen, binnen het Europees Forum voor de rechten
van het kind werden behaald. Ze vestigde met name de aandacht op een reflectieverslag dat
werd uitgewerkt met het oog op de behoeften van het negende forum (gepubliceerd in
april 2015), waarin is voorzien in richtsnoeren inzake codrdinatie en samenwerking op het
gebied van geintegreerde systemen voor kinderbescherming (beschikbaar op:
https://ec.europa.eu/anti-trafficking/eu-policy/coordination-and-cooperation-integrated-
child-protection-systems-reflection-paper_en)

Wat de verzoekschriften over het Jugendamt betreft, ging Sina Van den Bogaert in op het
standpunt van de Europese Commissie ten aanzien van de door indieners aan de orde
gestelde problemen met betrekking tot procedures inzake kinderopvang en gezag in
Duitsland. Ze herhaalde dat de Commissie van mening is geen algemene bevoegdheden te
hebben om tussenbeide te komen in individuele gevallen van mogelijke schendingen van
rechten die plaatsvinden binnen een uitsluitend nationale context en geen verband houden
met het recht van de Unie (zoals veel elementen van het familierecht). Ze wees de
aanwezigen erop dat verordening Brussel Ilbis niet voorziet in regels inzake het materieel
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recht die van toepassing zijn op de ouderlijke verantwoordelijkheid.

De Commissie raadt indieners derhalve aan gebruik te maken van alle mogelijke
beroepsprocedures in Duitsland en, in laatste instantie, hun zaken in te dienen bij het
EHRM.

Het herhaalde standpunt van de Commissie stemde enkele leden van de werkgroep niet
tevreden en er werd besloten nog een vergadering aan dit onderwerp te wijden. Deze tweede
vergadering vond plaats in september 2016 (zie vergadering 4 hieronder).

Als follow-up van de twee mondelinge vragen over "Bescherming (over de grenzen heen)
van de belangen van kinderen in Europa”, besloot de PETI-commissie een ontwerpresolutie
te presenteren om het debat over de bescherming van de belangen van kinderen te besluiten.

De resolutie van het Europees Parlement van 28 april 2016 over het veiligstellen van de
belangen van het kind in de gehele EU op basis van verzoekschriften die gericht zijn aan
het Europees Parlement IS beschikbaar op:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-
0142+0+DOC+XML+VO0//NL

3. Voogdijprocedures in Denemarken (vergadering op donderdag 26 april 2016)

Genodigde: Pia Deleuran, advocaat en bemiddelaar in Denemarken.

De verzoekschriften die werden ingediend door niet-Deense (ex-)partners/echtgenoten van
Deense onderdanen hadden betrekking op de behandeling door de Deense autoriteiten van
gevallen inzake kinderopvang/kinderwelzijn, gezag en ontvoering van Kkinderen in
Denemarken. Naar aanleiding van de hoorzitting over deze verzoekschriften tijdens een
vergadering van de commissie werd besloten tot een informatiebezoek, dat plaatsvond op
20 en 21 juni 2013. De commissie nam op 22 oktober 2013 een werkdocument aan met
enkele aanbevelingen aan de Deense regering.

Pia Deleuran is een advocaat met 25 jaar ervaring op het gebied van familiezaken. Naast
een rechtendiploma heeft ze een diploma pedagogie van de Faculteit der
Geesteswetenschappen van de Universiteit van Kopenhagen. Ze trad tussen 2003 en 2007
op als bemiddelaar en medebemiddelaar in zakelijke, commerciéle en familiezaken in
Denemarken en voor de rechter. Ze is als opleider betrokken bij de Deense vereniging van
advocatenkantoren en werkte op het moment van de vergadering aan een project met
enkele andere deskundigen om de aandacht te vestigen op de tekortkomingen van het
systeem en een aantal verbeteringen voor te stellen.

Mevrouw Deleuran richtte zich op wat zij de belangrijkste tekortkomingen acht van de
Deense wet inzake de ouderlijke verantwoordelijkheid (Foraldreansvarsloven 2007), die in
2012 werd herzien en vergezeld gaat van de zogenoemde "scheidingspakketten 1", die in
oktober 2015 in werking traden en een regeling omvatten inzake de plichten van de
biologische ouders in het geval van een conflict dat betrekking heeft op hun kinderen.

Bij de Deense aanpak wordt de nadruk gelegd op het bereiken van een overeenkomst tussen
de ouders over het gezag over hun kinderen en het bezoekrecht wanneer hun relatie of
huwelijk stukloopt. De regelgeving is gericht op het ondersteunen van beide ouders in een
bemiddelingsprocedure en op het zorgen voor meer gelijkheid tussen moeders en vaders.
De bemiddeling voor het regelen van het gezag, het opzetten van de gewoonlijke
verblijfplaats van het kind en het vaststellen van de bezoekrechten vindt plaats binnen een
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systeem dat "één-toegang" heet, wordt georganiseerd binnen een bestuurslichaam, de
zogeheten staatsadministratie (Statsforvaltningen), en is verplicht. Alle zaken die
betrekking hebben op familiekwesties worden als eerste stap door deze instelling
behandeld.

Wat het gezag betreft, is volgens mevrouw Deleuran in de wetgeving voorzien in gedeeld
gezag als basisregel (zelfs voor baby's die nog borstvoeding krijgen). Zij is van oordeel dat
het concept van het belang van het kind is geherdefinieerd als één enkele kwestie: contact
hebben met beide ouders.

Voordat overeenstemming wordt bereikt, moeten tijdens een eerste bemiddelingsronde de
tussentijdse bezoekrechten worden vastgesteld. Dit bezoekrecht zorgt ervoor dat het kind
contact kan hebben met beide ouders en wordt vastgesteld zonder een volledig onderzoek
uit te voeren naar de problemen en de oorzaak van het conflict tussen de ouders. Mevrouw
Deleuran trok daarom de conclusie dat zelfs slachtoffers van huiselijk geweld een
bemiddelingsprocedure moeten doorlopen met de dader.

Pia Deleuran citeerde ook mededeling nr. 46/2012 die in maart 2016 werd gepubliceerd en
waarin het CEDAW Denemarken aanbeveelt de wet inzake de ouderlijke
verantwoordelijkheid te herzien en te wijzigen.

Ze sloot af door eraan te herinneren dat dit systeem oorspronkelijk als experiment werd
gezien en het met het oog op de resultaten zou moeten worden herzien, teneinde te zorgen
voor een betere bescherming van de rechten van het kind en, indien nodig, gelijke juridische
waarborgen voor beide ouders voor de rechter.

Zie bijlage 2 voor nadere details.

4. De rol van de diensten van het Jugendamt en het Duitse familierecht
(vergadering op donderdag 29 september 2016)

Genodigden:
mw. Marinella Colombo, Italiaanse journalist en auteur;

dhr. Francesco Trapella, Italiaanse advocaat;

mr. Muriel Bodin, Franse advocaat.

De commissie heeft een groot aantal verzoekschriften ontvangen met betrekking tot de rol
van het Jugendamt en enkele aspecten van het Duitse rechtsstelsel voor familiezaken. Deze
verzoekschriften waren onderwerp van twee informatiebezoeken aan Berlijn in maart 2007
en november 2011 (zie verslagen in bijlage) en werden behandeld tijdens verschillende
vergaderingen (waarvan de laatste in mei 2015). In de meeste gevallen zijn de indieners
gekrenkte ouders die zich in de verzoekschriften beklagen over wat zij zien als de
voorkeursbehandeling van Duitse ouders en over het feit dat (met name vanwege strikte
toepassing van taalregels, die inhouden dat uitsluitend de Duitse taal mag worden gebruikt)
het voor niet-Duitse ouders problematisch of onmogelijk is om met hun kind(eren) contact
te onderhouden, zelfs bij bezoeken onder toezicht.

De drie gasten bespraken de in de verschillende verzoekschriften aan de orde gestelde
problemen vanuit verschillende invalshoeken.

Allereerst lichtte mevrouw Colombo, voormalig indienster, de volgens haar specifieke
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kenmerken van het Duitse rechtsstelsel voor familiezaken op bestuurlijk en justitieel niveau
toe en gaf zij aan wat naar haar mening de oorzaak is van de discriminatie van niet-Duitse
ouders. Ze is van oordeel dat het stelsel een inbreuk vormt op hun grondrechten en bepaalde
rechten van de betrokken kinderen.

Ze merkte op dat, volgens haar, een van de belangrijkste problemen de vertaling van Duitse
juridische termen betreft, naast het feit dat instellingen en maatregelen van het Duitse stelsel
geen tegenhanger hebben in andere Europese rechtsgebieden.

Ze wees ten eerste op de concrete bevoegdheden van het Jugendamt binnen het Duitse
stelsel, dat automatisch wordt aangewezen voor de rechter als partij bij alle zaken waarbij
een minderjarige betrokken is overeenkomstig de bepalingen van artikel 50 van boek VIII
van het Duits sociaal wetboek (SGB, Sozialgesetzbuch).

Ze stelde dat het Jugendamt daarbij geen hulpinstantie van de rechter is, maar in plaats
daarvan ruim voor de eerste zitting zijn aanbeveling doet met betrekking tot het te nemen
besluit. Als de rechter anders besluit, kan het Jugendamt beroep aantekenen tegen dit
besluit. Daarnaast kan het Jugendamt beslissen over tijdelijke maatregelen met betrekking
tot het kind voordat het rechterlijke besluit wordt uitgevoerd, met name wanneer gebruik
wordt gemaakt van de Beistandschaft (juridische bijstand), hetgeen leidt tot de invoering
van een reeks bindende maatregelen met administratieve middelen, die stilzwijgend worden
ondersteund tijdens de gerechtelijke procedure.

Volgens mevrouw Colombo is een andere partij bij de procedures met betrekking tot
families in Duitsland die geen tegenhanger heeft in andere EU-landen de
Verfahrensbeistand (voorheen: Verfahrenspfleger).

Ze is van mening dat deze partij onjuist wordt vertaald als "advocaat van het kind", terwijl
de juridische rol van deze persoon er volgens haar in bestaat de belangen van de Duitse staat
te vertegenwoordigen, wat niet in lijn is met het doel om in de eerste plaats de belangen van
het kind te beschermen.

Ze voegde hieraan toe dat het Duitse stelsel nog op een ander punt verschilt van de stelsels
van sommige andere EU-landen, namelijk ten aanzien van de manier waarop Kinderen
worden ondervraagd in familieprocedures.

Kinderen vanaf drie jaar worden in Duitsland ondervraagd. In andere EU-landen worden
zij te jong en niet volwassen genoeg geacht om te worden geraadpleegd bij geschillen tussen
hun ouders. De Duitse autoriteiten weigeren dus stelselmatig gerechtelijke besluiten die in
het buitenland zijn genomen uit te voeren wanneer kinderen, zelfs als deze erg jong zijn,
niet zijn gehoord.

Mevrouw Colombo onderstreepte dat het horen van het kind in Duitsland bovendien niet
wordt opgenomen en noch de ouders, noch hun advocaten dit kunnen bijwonen. Het is
daarom niet bekend welke vragen zijn gesteld en, met name, hoe deze zijn gesteld. Er
zouden alleen vertegenwoordigers van de Duitse staat deelnemen aan het horen, namelijk
de rechter, de Verfahrensbeistand en vaak het Jugendamt. De ouders van het kind
ontvangen slechts een korte samenvatting van de desbetreffende hoorzitting. De gedachte
achter deze praktijk is ervoor te zorgen dat het kind niet onder druk wordt gezet door de
ouders of verantwoordelijk wordt gehouden voor zijn of haar antwoorden.

Mevrouw Colombo stelde dat zij vindt dat het Kindeswohl (het beginsel van het belang van
het kind) zeer omstreden is, gezien het feit dat dit beginsel, dat bindend is voor alle partijen
bij besluiten over het familierecht in Duitsland, volgens haar moet worden begrepen in het
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licht van de hiermee verband houdende economische gevolgen. Er is sprake van dergelijke
gevolgen omdat het Jugendamt zijn besluiten neemt op basis van dit beginsel.

Mevrouw Colombo herinnerde de aanwezigen eraan dat de Commissie verzoekschriften in
2008 een eerste werkdocument opstelde over het Jugendamt, waarin de ernst en de omvang
van de hieraan gerelateerde problemen werden bevestigd, zonder echter een manier voor te
stellen om hiervoor een oplossing te vinden.

Vervolgens werd in 2011 na een bezoek aan Berlijn door de Commissie verzoekschriften
een tweede werkdocument opgesteld, maar ze is van oordeel dat alle benadrukte problemen
nog steeds bestaan en zelfs erger worden.

Ze gaf aan dat het eerste verzoekschrift tegen het Jugendamt (een verzoekschrift dat werd
ingediend door tien ouders) tien jaar geleden bij het Europees Parlement werd ingediend.
In het verzoekschrift werd verzocht om de opschorting van de wederzijdse erkenning van
uitspraken van de Duitse rechter totdat de rol van het Jugendamt bij het nemen van besluiten
over familiegeschillen duidelijk zou zijn. Ze is van mening dat alle gerelateerde
controversiéle aspecten sindsdien aanzienlijk zijn toegenomen en ernstiger zijn geworden
als gevolg van het ontbreken van een passend antwoord op de ernst van de feiten.

De heer Francesco Trapella ging in op de definitie van een Europese openbare orde als
bruikbaarheidscriterium voor bewijs in strafrechtelijke procedures voor binnen het gezin
gepleegde misdrijven. Meer bepaald legde hij uit dat, aangezien gezinnen en de relaties
tussen ouders en kinderen deel uitmaken van de Europese openbare orde, de resultaten van
een schending van de rechten van ouders met betrekking tot hun kinderen tijdens een
procedure niet kunnen worden voorgelegd aan een rechter in een andere lidstaat. Hij sloot
zijn presentatie af door erop te wijzen dat de lidstaten kunnen toezien op de relaties tussen
ouders en kinderen: het werkwoord "toezien op™ zoals gebruikt in het Grundgesetz is alleen
verenigbaar met het Verdrag van Straatsburg als het wordt geinterpreteerd als
"beschermen™. Activiteiten die ingrijpender zijn, zijn volgens de heer Trapella in strijd met
de Europese wetgeving of, meer specifiek, met de Europese openbare orde. De resultaten
van deze ingrijpende activiteiten kunnen niet binnen de Unie circuleren en kunnen niet
duiden op een ontoereikend niveau van onderwijs dat een jongere wordt aangeboden.
Daarom zijn deze resultaten niet toelaatbaar in een procedure, zelfs niet in een
strafrechtelijke procedure, aangezien ze indruisen tegen het Europees recht.

Tot slot benadrukte mw. Muriel Bodin wat zij de oorzaak acht van de mogelijke
schendingen van de grondrechten in het Duitse rechtsstelsel en met name de rol en de
bevoegdheden van het Jugendamt. Ze is van mening dat een van de belangrijkste problemen
erin bestaat dat het Jugendamt zijn eigen criteria hanteert voor het vaststellen van de
belangen van het kind, die eerder gebaseerd zijn op maatschappelijke dan op familiecriteria:
criteria die verband houden met de plaatselijke overheid in plaats van met het kind als
persoon. Het is bovendien verantwoordelijk voor het uitvoeren van de besluiten van de
familierechter en kan deze besluiten naar eigen goeddunken nauw of ruim uitleggen. Ze
herhaalde bovendien een van de opmerkingen van mevrouw Colombo dat de adviezen die
door het Jugendamt worden verstrekt in de praktijk bijna verplicht zijn en dat alleen het
Jugendamt beroep kan aantekenen tegen de besluiten.

Als follow-up van de uitwisselingen met de drie genodigden werden de verzoekschriften
tegen het Jugendamt en het Duitse familiestelsel besproken tijdens de vergadering van de
Commissie verzoekschriften van donderdag 10 november 2016, waarbij een
vertegenwoordiger van het Jugendamt in Berlijn van gedachten wisselde met de leden van
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de commissie (een samenvatting hiervan is opgenomen in bijlage 4 D). Bij die gelegenheid
stelde de voorzitter van de werkgroep, Eleonora Evi, een aantal vragen op basis van de
tijdens de werkvergadering gevoerde discussies en de bijdragen van de drie genodigden.
Aangezien op geen van deze vragen een toereikend antwoord werd ontvangen, besloot de
commissie een brief met deze vragen te sturen aan de Duitse autoriteiten (het Ministerie van
Justitie en het Ministerie van Familiezaken). De brief werd begin februari 2017 verstuurd
namens de gehele commissie en ondertekend door Cecilia Wikstréom. Het in maart 2017
ontvangen antwoord van het Ministerie van Familiezaken is bijgevoegd (bijlage 4).

Zie bijlage 4 voor meer details met betrekking tot de opmerkingen van de deskundigen en
de brief aan de Duitse autoriteiten.

5. Adopties zonder toestemming in het Verenigd Koninkrijk (vergadering op
donderdag 17 november 2016)

Genodigden:
Pierre Chassagnieux en Eric Colomer, respectievelijk coregisseur en producent van een tv-

documentaire over de situatie in Engeland met betrekking tot kinderen die zonder toestemming
bij hun biologische ouders werden weggehaald;
2. Andrea Cisarova, directeur van het CIPS in Slowakije.

De Commissie verzoekschriften heeft ongeveer 20 verzoekschriften ontvangen in verband
met zaken waarin kinderen onder overheidstoezicht worden gesteld in Engeland en Wales
en vervolgens ter adoptie worden geplaatst zonder de toestemming van hun biologische
ouders — zogeheten adopties zonder toestemming of gedwongen adopties. Allereerst werden
in februari 2014 enkele indieners uitgenodigd om hun verzoekschrift te presenteren aan de
leden van de Commissie verzoekschriften. Zowel de diensten van de Europese Commissie
als de Britse autoriteiten hebben hierop gereageerd. Om meer te weten te komen over de
situatie is door de beleidsondersteunende afdeling opdracht gegeven tot het opstellen van
het verslag "Adoption without consent”, dat in juli 2015 aan de commissie is gepresenteerd
door de auteur, dr. Claire Fenton-Glynn van de Universiteit van Cambridge. In een derde
stadium besloot de commissie in november 2015 een informatiebezoek aan Londen te
brengen. Het bijbehorende verslag met aanbevelingen werd in april 2016 goedgekeurd door
de commissie.

1. De leden van de werkgroep hebben een ontmoeting gehad met de heer Pierre
Chassagnieux, Frans journalist en coregisseur van een tv-documentaire (die op de Franse
televisie werd uitgezonden) getiteld "Enfants volés en Angleterre”, die werd begeleid door
zijn producent, de heer Eric Colomer.

Zij spraken beide over diverse gevallen waarin ouders en alleenstaande moeders het
Verenigd Koninkrijk ontvluchtten om te voorkomen dat hun kinderen werden weggenomen
en ter adoptie werden geplaatst. De situaties waarover zij spraken hielden verband met de
gevallen die in enkele van de ontvangen verzoekschriften werden gepresenteerd.

Enkele van de kenmerkende elementen van deze zaken moeten hier worden genoemd.

- Er werden voorzorgsmaatregelen getroffen om de wetgeving aan te passen, zodat de
sociale diensten zelfs in het geval van een zeer laag risico kunnen reageren. Er werd aan de
werkgroep uitgelegd dat deze wetswijziging werd ingevoerd na een vreselijk verhaal, dat
veel in de media kwam, over de barbaarse behandeling van een jong kind ("baby P"). De
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sociale diensten hebben nu dus de opdracht geen enkel risico te nemen, wat betekent dat er
soms preventieve maatregelen worden genomen die niet noodzakelijkerwijs op bewijs zijn
gebaseerd, maar enkel op statistieken (hetgeen uiteindelijk betekent dat armere huishoudens
worden gezien als "hoger risico” en maatregelen van de sociale diensten op deze
huishoudens worden gericht). In totaal leven in het Verenigd Koninkrijk twee keer zoveel
kinderen in de kinderopvang als in Frankrijk, hoewel deze landen een vergelijkbaar aantal
inwoners hebben.

- De termijn voor de uitvoering van de gehele plaatsingsprocedure onderscheidt het
Verenigd Koninkrijk ook van andere EU-landen.

2. De leden waren tevens in de gelegenheid van gedachten te wisselen met mevrouw Andrea
Cisarova, directeur van het CIPS, het Slowaakse centrum voor de internationale juridische
bescherming van kinderen, de centrale autoriteit voor verordening Brussel Ilbis en de
verdragen van Den Haag in Slowakije. Zij wees op de samenwerking tussen Slowakije en
het Verenigd Koninkrijk op het gebied van de ouderlijke verantwoordelijkheid ten aanzien
van het verzamelen en delen van informatie over minderjarigen en het weghalen van
kinderen bij hun ouders.

Een van de belangrijkste activiteiten van het centrum is het onderhandelen over en
ondertekenen van bilaterale overeenkomsten tussen de plaatselijke autoriteiten van het
Verenigd Koninkrijk en het centrum als centrale autoriteit van de Slowaakse Republiek.
Deze overeenkomsten worden "memoranda van overeenstemming™ genoemd en het doel
hiervan is het waarborgen van snelle en soepele communicatie tussen de Slowaakse centrale
autoriteit en de plaatselijke autoriteiten van het Verenigd Koninkrijk in zaken waarbij
minderjarige Slowaken betrokken zijn. Deze overeenkomsten zijn gebaseerd op de
artikelen 55 en 56 van Verordening (EG) nr.2201/2003 van de Raad (verordening
Brussel I1bis). Het centrum werkt op dit moment samen met twee plaatselijke autoriteiten
uit het Verenigd Koninkrijk en heeft zeer positieve resultaten behaald.

Zie bijlage 3 voor meer details met betrekking tot de opmerkingen van mevrouw Cisarova.
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6. Vermiste baby's in Spanje (vergadering op donderdag 8 december 2016)

Genodigde: Maria Garzén, directeur van FIBGAR, een stichting voor mensenrechten en
internationale gerechtigheid.

De ontvangen verzoekschriften hebben betrekking op gevallen waarin baby's vermist
zouden zijn geraakt bij de geboorte door toedoen van personeel dat werkzaam was in
verschillende ziekenhuizen in Spanje. De ouders mochten de baby's niet zien en werden een
paar uur of dagen later geinformeerd over de dood van de pasgeborene. Indieners beweren
dat er sprake is van ernstige tegenstrijdigheden in de medische verslagen en in de archieven
van de stadsraden en de begraafplaatsen. Ze vragen om meer medewerking van de Spaanse
autoriteiten bij het achterhalen van de waarheid en, indien mogelijk, meer hulp om de ouders
en hun vermist geraakte kinderen te herenigen.

In augustus 2015 antwoordde de Europese Commissie: "Dergelijke handelingen en
besluiten van de Spaanse autoriteiten hebben betrekking op gebieden van het burgerlijk
recht die niet onder de bepalingen van het Unierecht vallen. [...] Het is dus aan de lidstaten
zelf om erop toe te zien dat zij voldoen aan hun verplichtingen inzake grondrechten of uit
hoofde van internationale overeenkomsten en hun interne wetgeving."

Deze verzoekschriften stonden op de agenda van de PETI-vergadering van september 2015.
Enkele indieners werden bij deze gelegenheid gehoord.

Maria Garzon presenteerde de tot dusverre door de stichting genomen maatregelen in
verband met het verdwijnen van pasgeboren baby's en wat er nog moet worden gedaan om
de slachtoffers (ouders en kinderen) de beste mogelijkheden te bieden om de waarheid te
achterhalen.

Ze was van mening dat de in de verzoekschriften aan de orde gestelde zaken verband
kunnen houden met de ontvoering van en handel in duizenden baby's in Spanje. Ze
herinnerde de aanwezigen aan de praktijk van het weghalen van kinderen bij hun ouders bij
de geboorte en het plaatsen van deze kinderen bij families ten tijde van het regime van
dictator generaal Francisco Franco in de jaren dertig, wat door het regime werd
goedgekeurd. VVolgens haar werd dit in eerste instantie om ideologische redenen gedaan,
maar jaren later werden er baby's bij hun biologische ouders weggehaald die in moreel — of
economisch — opzicht niet goed genoeg werden geacht en was deze handel een vaste bron
van inkomsten. Uit enkele toevalligheden in de verschillende zaken blijkt dat deze praktijk
stelselmatig was. Volgens de verzamelde gegevens waren er 300 000 slachtoffers,
waaronder kinderen en ouders.

De stichting richt zich op onderzoek, ondersteuning van de slachtoffers en de instellingen
en voorlichting aan de nieuwe generatie. De stichting pleit voor het gebruik van
overgangsrechtspraak (gerechtigheid, waarheid en schadevergoeding voor slachtoffers).
Mevrouw Garzén benadrukte met name het belang van het vertellen van de waarheid en
uitleggen van de situatie aan jongeren bij het toepassen van de mechanismen van de
overgangsrechtspraak om de problemen van het verleden op te lossen, teneinde te zorgen
voor een betere toekomst voor de gehele Spaanse samenleving. Wanneer de waarheid niet
wordt achterhaald en er geen sprake is van gerechtigheid en schadevergoeding voor de
slachtoffers, kan niet worden gegarandeerd dat geen herhaling plaatsvindt.

De VN-werkgroep voor gedwongen of onvrijwillige verdwijningen en de speciale
rapporteur over de bevordering van de waarheid, gerechtigheid, schadeloosstelling en de
waarborgen ter voorkoming van herhaling hebben Spanje verzocht een database op te zetten
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voor DNA, om de betrokken kinderen te lokaliseren en het gemakkelijker te maken om hun
identiteit te achterhalen. In 2013 constateerde het VN-Comité inzake gedwongen
verdwijningen dat strafbare feiten die vallen onder de definitie van gedwongen verdwijning,
zoals gebruikt in het Verdrag, in het Spaanse wetboek van strafrecht zijn geclassificeerd als
"onrechtmatige opsluiting/ontvoering met verdwijning”. Dit komt niet overeen met de
definitie van artikel 2 van het Internationale Verdrag ter bescherming van alle personen
tegen gedwongen verdwijning. De commissie beval aan dat Spanje de noodzakelijke
wettelijke maatregelen moest nemen om gedwongen verdwijning als afzonderlijk misdrijf
aan te merken overeenkomstig de definitie van artikel 2 van het Verdrag en dat voor het
misdrijf passende straffen moesten worden vastgesteld waarbij rekening wordt gehouden
met de extreme ernst ervan.

De Spaanse regering heeft deze aanbeveling tot nu toe niet uitgevoerd. Er zijn echter diverse
maatregelen genomen op nationaal niveau.

Zo werd in 2011 een database opgezet met zowel verzoeken om administratieve informatie
van personen die betrokken waren bij de zaken van ontvoerde baby's als DNA-profielen.

In januari 2013 stelde het Ministerie van Justitie richtsnoeren op waarin de technische
criteria voor deskundigen die in dergelijke zaken optreden werden geharmoniseerd, met
name met betrekking tot de opgraving van mogelijke overblijfselen van baby's die bij hun
moeders waren weggehaald.

In 2013 werd een informatiedienst opgericht (waarbij de ministeries van Justitie,
Binnenlandse Zaken, Gezondheid en Algemene Belastingen betrokken waren).

In juni 2015 gaf de minister van Justitie, Rafael Catala, toe dat dit een echt persoonlijk en
maatschappelijk drama is en herhaalde hij de toezegging van de regering om samen te
werken met ngo's om de toegang tot informatie te vergemakkelijken. Hij kondigde aan dat
bijna 600 dossiers met betrekking tot "gestolen baby's" nog steeds in behandeling waren. In
juli van hetzelfde jaar verwierp de plenaire vergadering echter een ontwerpresolutie waarin
de regering werd gevraagd een reeks maatregelen vast te stellen, waaronder de oprichting
van een onderzoekscommissie, de voltooiing van de DNA-database en de erkenning van
het recht op juridische bijstand.

Hoewel het parlement van Castilla-La Mancha het voorstel van de PSOE voor de oprichting
van een onderzoekscommissie voor onderzoek naar de zaken van "gestolen baby's” in
maart 2014 afwees, keurde de Comisién de Justicia del Congreso (de commissie Justitie
van het congres) in april 2016 een initiatief goed (“"proposicion no de ley") waarin de
regering werd opgeroepen om alle maatregelen te bevorderen die nodig waren voor het
onderzoek naar de gevallen van vermiste baby's van de jaren 1940 tot en met de jaren 1990;
om de opzet van de DNA-database te vergemakkelijken, zodat de slachtoffers gegevens
kunnen vergelijken en hun biologische ouders/kinderen kunnen vinden; om financiéle hulp
te bieden aan slachtoffers die de DNA-test niet kunnen betalen; om alle maatregelen voor
psychologische hulp voor slachtoffers te bevorderen in alle autonome gemeenschappen en
de noodzakelijke mechanismen op te zetten om de getroffen families gratis toegang tot de
rechter te kunnen bieden. De regering heeft echter helaas nog niets concreets uitgevoerd.

Plaatselijke parlementen, bijvoorbeeld in Andalusié, hebben enkele interessante initiatieven
gelanceerd om de slachtoffers te helpen de waarheid te achterhalen.

De stichting eist juridische en psychologische steun van de regering en gratis toegang tot
de verzamelde DNA-gegevens. Ze heeft een verzoekschrift van die strekking ingediend bij
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de regering, maar volgens mevrouw Garzon is het zeer moeilijk om discussies over de
Franco-tijd aan te gaan.

Ze gaf aan dat strafrechtelijke procedures onmogelijk zijn als gevolg van de amnestiewet
die begin jaren 1970 werd aangenomen.

Maria Garzon is van mening dat de EU ervoor moet zorgen dat de slachtoffers hun rechten
kunnen uitoefenen. Ze verzoekt het Parlement een politieke verklaring af te leggen en
aanbevelingen te doen aan de Spaanse staat om te zorgen voor betere ondersteuning van de
families die op zoek zijn naar verdwenen baby's en van de baby's, die nu volwassen zijn en
willen weten waar ze vandaan komen. De stichting wil dat de regering voorziet in de
noodzakelijke rechtsmiddelen om de medewerking van de betrokken ziekenhuizen en de
katholieke kerk te verkrijgen en om het onderwijs over dit deel van de geschiedenis van het
land te verbeteren.

NB: De PETI-commissie heeft een informatiebezoek aan Spanje gepland met betrekking
tot de kwestie van vermiste baby's, in mei 2017 (23-24 mei).

Zie bijlage 5 voor meer details met betrekking tot de opmerkingen van mevrouw Maria
Garzon.

7. Sociale diensten in de noordse landen (vergadering op donderdag 9 februari 2017)

Genodigde: Lena Hellblom Sjogren, Zweedse psycholoog. In het verleden heeft zij research
gedaan naar onderzoeken van maatschappelijk werkers en van de politie in Zweden en de
aangrenzende Scandinavische landen. Ze heeft verschillende papers en boeken gepubliceerd.

Het doel van het verzoekschrift dat tijdens de vergadering van de commissie van april 2016
werd gehoord, is het vestigen van de aandacht van het Parlement op de bestaande wetgeving in
Zweden, Finland, Denemarken en Noorwegen!, met name met betrekking tot situaties waarin
kinderen en jongeren onder dwang uit huis worden geplaatst. VVolgens indieners zorgen de
rechters er niet voor dat de zaken die zij behandelen zorgvuldig en afdoende zijn onderzocht.
Deze problemen leiden er vaak toe dat ongeschikte pleegouders worden gekozen.

In het verzoekschrift wordt verzocht om stopzetting van gedwongen ontheffing. Er wordt bij de
Commissie verzoekschriften op aangedrongen de kwestie verder te onderzoeken en een
standpunt in te nemen met over de naleving van de internationale verplichtingen door de
Scandinavische landen.

In haar antwoord stelt de Commissie dat zij niet beschikt over algemene bevoegdheden om in
te grijpen in afzonderlijke kinderbeschermingszaken, aangezien dergelijke zaken binnen een
zuiver nationale context vallen en geen verband houden met het EU-recht. De Commissie heeft
ook geen algemene bevoegdheden om in te grijpen in de lidstaten op het gebied van de
grondrechten wanneer deze kwesties geen betrekking hebben op de EU-wetgeving.

L Er dient te worden opgemerkt dat VVerordening (EG) nr. 2201/2003 slechts van toepassing is op twee
Scandinavische landen, namelijk Zweden en Finland. Aangezien Noorwegen geen lidstaat van de EU is, geldt de
verordening natuurlijk niet voor dit land. Denemarken neemt, overeenkomstig de artikelen 1 en 2 van het
Protocol betreffende de positie van Denemarken, gehecht aan het Verdrag betreffende de Europese Unie en het
Verdrag betreffende de werking van de Europese Unie, niet deel aan de verordening, die derhalve niet bindend is
voor, noch van toepassing is in Denemarken.
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Lena Hellblom Sjogren richtte zich op wat zij de belangrijkste tekortkomingen acht van het
kinderbeschermingsstelsel in Zweden, die leiden tot schendingen van het recht op een
gezinsleven, het recht van een kind om zijn identiteit te behouden en het recht op een eerlijk
proces.

Volgens haar is het belangrijkste probleem dat moet worden besproken het gewicht dat in de
gehele procedure wordt toegekend aan het advies van de sociale diensten.

De onderzoeken van maatschappelijk werkers (mevrouw Sjogren wijst erop dat het merendeel
— 87 % — van deze maatschappelijk werkers vrouw is en 3,5 jaar heeft gestudeerd) en hun
aanbevelingen vormen de basis voor de uitspraken van de rechters over de toekomstige levens
van kinderen en gezinnen. Er zij op gewezen dat Zweden geen gespecialiseerde familie- of
jeugdrechtbanken heeft.

Er zijn twee soorten onderzoeken die door de maatschappelijk werkers worden uitgevoerd: a)
na meldingen over bezorgdheden met betrekking tot een kind, zogeheten "kindonderzoeken";
b) wanneer een rechter heeft verzocht om een onderzoek ten aanzien van gezag, woonwijze
en/of bezoekrechten, zogeheten "gezagsonderzoeken".

De spreker merkte op dat de maatschappelijk werkers, die sociaal secretarissen worden
genoemd, volgens de wet waarin de sociale diensten geregeld zijn (Socialtjanstlagen (SoL), de
wet inzake sociale diensten die op 1 januari 1982 in werking trad) vrij zijn om die wet te
interpreteren. De spreker wees er voorts op dat zij ook vrij zijn om te documenteren wat zij
relevant achten, zonder enige vereisten inzake officiéle documentatie, zonder nationale
richtsnoeren en, volgens haar, zonder gestandaardiseerde methoden voor het meten van de
ervaringen van het kind met het gedrag van hun ouders (of van diegenen die door het kind als
ouders worden gezien) of het welzijn van het kind, en zonder betrouwbare methoden voor
adequate risicobeoordelingen. In hun verslagen lijken de sociaal secretarissen echter een
beoordeling te geven van het welzijn van het kind, het gedrag van de ouders en ook wat zij de
toekomstige risico's voor het kind noemen.

Een andere kwestie die door Lena Hellblom Sjogren aan de orde werd gesteld, is het feit dat de
sociaal secretarissen de taak van het vinden van pleeggezinnen steeds vaker delegeren aan
particuliere ondernemingen. In artikel 9 van de Zweedse grondwet is echter bepaald dat alle
door gezaghebbende deskundigen uitgevoerde werkzaamheden onpartijdig moeten zijn en
objectiviteit en onpartijdigheid moeten naleven.

De aanbevelingen van de sociaal secretarissen worden doorgegeven aan een plaatselijke
politieke raad voor maatschappelijk welzijn, de sociale raad. Deze raad volgt in 98 % van de
gevallen de aanbevelingen van de sociaal secretarissen. Het besluit van de raad over de
wettelijke voogdij, woonplaats en bezoekrechten en over het plaatsen van kinderen in de
zogenaamde verplichte opvang, wordt doorgestuurd naar de rechter, die dit besluit meestal
overneemt.

Maatschappelijk werkers hebben bovendien, uit hoofde van de wet LUV uit 1990, de
bevoegdheid om kinderen onder dwang weg te halen bij hun moeder en/of vader. Ze moeten
tegelijkertijd de betrokken gezinnen helpen en adviseren.

De spreker stelde dat er geen deskundigen betrokken zijn bij de procedure voor onderzoeken
en aanbevelingen, behalve in uitzonderlijke gevallen waarin de sociale diensten een arts of een
psycholoog vragen om een verklaring af te leggen.

Wat de SoL betreft, stelde de spreker dat in artikel 5 hiervan is bepaald dat de maatschappelijk
werkers bij kinderen die geacht worden gevaar te lopen allereerst bekijken of zij al dan niet bij
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een familielid of andere naaste verwanten terechtkunnen. De gedachte hierachter is dat het kind
zijn familieband niet zou mogen verliezen. VVolgens Lena Hellblom Sjégren wordt dit artikel
echter niet nageleefd. Ze uitte haar bezorgdheid over de resultaten van studies waarin wordt
gewezen op de problemen van kinderen die in pleeggezinnen zijn geplaatst (wat betreft
schoolresultaten, psychiatrische problemen, drugsverslaving, criminaliteit, weglopen,
zelfmoord) in vergelijking met de kinderen die in hun riskante situatie in hun huishouden zijn
gebleven of zijn geadopteerd. Lena Hellblom Sjégren haalde bovendien studies aan waarin
melding wordt gemaakt van het hoge percentage klachten over misbruik van kinderen die in
pleeggezinnen zijn geplaatst.

De spreker stelde tot slot voor de hulp-/adviesfunctie binnen de sociale diensten en de reeds
bestaande, goed verspreide en goed werkende centra voor Kinderzorg en centra voor
moederzorg met bekwame en goed opgeleide medisch deskundigen samen te voegen tot centra
voor gezinszorg. Ze benadrukte bovendien het belang van hulpverlening aan kinderen in nood
binnen hun gezin, aangezien in eerste instantie het gehele gezin zou moeten worden
ondersteund. Het scheiden van een kind van zijn ouders en naasten is traumatiserend voor het
kind en mag alleen plaatsvinden als er sprake is van een ernstig gevaar voor de gezondheid of
het leven van het kind.

Zie bijlage 6 voor meer details met betrekking tot de opmerkingen van mevrouw Lena
Hellblom Sjogren.

Bijlagen:

1. Samenvatting van het debat in de plenaire vergadering naar aanleiding van de
mondelinge vragen (toespraken van de Europese Commissie en de Raad).

2. Verzoekschriften met betrekking tot Denemarken: a) lijst van verzoekschriften; b)
opmerkingen van mevrouw Pia Deleuran; c) werkdocument over het informatiebezoek
(http://www.europarl.europa.eu/committees/nl/peti/working-documents.html)

3. Verzoekschriften met betrekking tot het Verenigd Koninkrijk: a) lijst van
verzoekschriften; b) onderzoek naar adopties zonder toestemming in het Verenigd
Koninkrijk
(http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL_STU%?28
2015%29519236_EN.pdf); c) werkdocument over het informatiebezoek
(http://www.europarl.europa.eu/cmsdata/110842/1092729EN.pdf);

d) opmerkingen van mevrouw Andrea Cisarova, directeur van het CIPS in Slowakije.

4. Verzoekschriften met betrekking tot Duitsland (Jugendamt): a) lijst van

verzoekschriften; b) werkdocument over het informatiebezoek aan Berlijn
(http://www.europarl.europa.eu/meetdocs/2009 _2014/documents/peti/dt/906/906407/9
06407nl.pdf);
c) opmerkingen van: mevrouw Marinella Colombo, Italiaanse journalist en auteur, de
heer Francesco Trapella, Italiaanse advocaat, mr. Muriel Bodin, Franse advocaat; d)
samenvatting van de opmerkingen van een vertegenwoordiger van het Jugendamt
tijdens de vergadering van de PETI-commissie; €) brief aan de Duitse autoriteiten.

5. a) lijst van aanverwante verzoekschriften; b) opmerkingen van Maria Garzén, directeur
van FIBGAR.

6. a) lijst van aanverwante verzoekschriften; b) opmerkingen van mevrouw Lena Hellblom
Sjogren, Zweedse psycholoog.
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1. Aanbevelingen.
De Commissie verzoekschriften,

1. vraagt om volledige opheldering van de rechtsgrond met betrekking tot de concepten
"kinderwelzijn™ en "het belang van het kind" in alle nationale stelsels, met name wanneer nog
steeds sprake is van onduidelijke of controversiéle interpretaties, teneinde te zorgen voor een
toereikende waarborg voor alle gerelateerde grondrechten, die op EU-niveau onder meer
worden beschermd door het Handvest van de grondrechten van de Europese Unie; neemt
bovendien kennis van de verschillen in uitleg van het begrip "gewoonlijke verblijfplaats™;

2. herinnert aan de resolutie van het Europees Parlement van 28 april 2016 inzake het zo goed
mogelijk waarborgen van de belangen van het kind op EU-niveau op basis van de aan het
Europees Parlement gerichte verzoekschriften, en herhaalt de verschillende verzoeken die
gericht zijn aan de Commissie en de lidstaten;

3. verzoekt de lidstaten alle beschermingsmaatregelen te versterken die gericht zijn op het
afdoende voorkomen van mogelijke schendingen van rechten van EU- en niet-EU-burgers in
alle familiegeschillen met grensoverschrijdende gevolgen, waarbij met name aandacht wordt
besteed aan tijdelijke maatregelen en onomkeerbare besluiten waarbij kinderen betrokken zijn,
de uitvoering van rechterlijke uitspraken en mechanismen voor het evalueren van het optreden
van de rechters;

4. onderstreept de noodzaak voor een passende opleiding voor alle nationale en plaatselijke
diensten die betrokken zijn bij kinderzorg- en voogdijprocedures over de specifieke kenmerken
van transnationale zaken; is van mening dat een dergelijke opleiding de communicatie zal
verbeteren en uiteindelijk de noodzakelijke samenwerking tussen de verschillende partijen zal
vergemakkelijken;

5. verzoekt de lidstaten gerechtelijke en administratieve procedures te voorkomen die
buitenlandse ouders discrimineren of achterstellen en hen te voorzien van de noodzakelijke
taalkundige ondersteuning en vertalingen; merkt op dat diplomatieke en/of consulaire
vertegenwoordigingen ook dergelijke hulp kunnen aanbieden of aanvullen; benadrukt de
noodzaak van verdere betrouwbare consulaire samenwerking in grensoverschrijdende zaken
overeenkomstig het Verdrag van Wenen, en van het opzetten van de noodzakelijke structuren
die de betrokken EU-burgers en -inwoners en het consulaat van hun lidstaat van herkomst
kunnen voorzien van alle noodzakelijke tijdige informatie, begeleiding en juridische
ondersteuning in alle fasen van de procedure, met name door middel van een proactieve
benadering ten opzichte van zowel EU-onderdanen uit een andere lidstaat die op hun
grondgebied verblijven als hun eigen onderdanen die in een andere EU-lidstaat verblijven;

6. raadt de lidstaten aan om ouders van meet af aan en in elke fase van een kinderrechtelijke
procedure volledig en duidelijk te informeren omtrent de procedure en de mogelijke
consequenties daarvan; vraagt hen de ouders te informeren over de regels inzake rechtsbijstand,
bijvoorbeeld door hun een lijst te geven van tweetalige gespecialiseerde advocaten en
tolkdiensten aan te bieden, zodat ouders niet ergens mee instemmen zonder de implicaties van
hun toezeggingen volledig te begrijpen; beveelt eveneens aan dat adequate steun wordt geboden
aan ouders die leesproblemen hebben;

7. benadrukt het belang van passende beleidsmaatregelen die zijn gewijd aan de preventie van
procedures voor uithuisplaatsing door middel van monitoring- en waarschuwingsprocedures en
het verlenen van passende ondersteuning aan gezinnen;

8 dringt er bij de Commissie op aan doeltreffend toezicht te houden op de uitvoering van de
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bepalingen van Verordening (EU) nr. 1393/2007 inzake de betekening en de kennisgeving in
de lidstaten van gerechtelijke en buitengerechtelijke stukken in burgerlijke of in handelszaken
(de betekening en de kennisgeving van stukken), teneinde alle schendingen, met inbegrip van
schendingen die verband houden met kosten voor diensten en voor de vertaling van
documenten, naar behoren aan te pakken;

9. onderstreept het belang van nauwe samenwerking en doelmatige communicatie tussen de
verschillende nationale en plaatselijke autoriteiten die betrokken zijn bij procedures inzake
kinderzorg, van de sociale dienst tot het rechtsgebied en de centrale autoriteiten, en benadrukt
in dit verband op de succesvolle praktijk van de Slowaakse centrale autoriteit die rechtstreeks
onderhandelt over bilaterale overeenkomsten, genaamd memoranda van overeenstemming, en
deze sluit met de plaatselijke autoriteiten in het Verenigd Koninkrijk;

10 iservan overtuigd dat statistische gegevens moeten worden verzameld en openbaar moeten
worden gemaakt op nationaal, regionaal en plaatselijk niveau in alle lidstaten, waarbij met name
aandacht wordt besteed aan het totale aantal werknemers van de kantoren van de sociale
diensten, het aantal kinderen over wie jaarlijks besluiten worden genomen door de relevante
autoriteiten, de uitkomsten van familiegeschillen waarbij kinderen van paren met een gemengde
nationaliteit betrokken zijn en andere zaken in verband met het gezag over kinderen, zoals
adoptie of plaatsingen in pleeggezinnen zonder ouderlijke toestemming, waarbij buitenlandse
ouders betrokken zijn; pleit ervoor deze statistieken ook uit te splitsen naar de verschillende
sociaal-economische en demografische variabelen, beginnend bij het inkomensniveau van de
gezinnen;

11. vraagt de lidstaten een toezicht- en evaluatiesysteem in te voeren (met de nodige sociaal-
economische en naar nationaliteit opgesplitste statistieken) binnen een nationaal codrdinerend
kader voor grensoverschrijdende zaken waarbij kinderen betrokken zijn; beveelt de Commissie
aan de overdracht van informatie tussen de betrokken nationale instanties te codrdineren;

12. herinnert de Duitse autoriteiten aan de aanbevelingen in het werkdocument over het
informatiebezoek aan Berlijn die op 16 juli 2012 door de commissie werden goedgekeurd;

13. benadrukt het belang van het recht van het kind om te worden gehoord, zoals verankerd in
artikel 24 van het Handvest van de grondrechten van de Europese Unie; herinnert eraan dat
rechters overeenkomstig artikel 23 van verordening Brussel Il1bis kunnen weigeren een
uitspraak van een rechter uit een andere lidstaat met betrekking tot de ouderlijke
verantwoordelijkheid te erkennen of uit te voeren wanneer het kind niet de mogelijkheid heeft
gekregen om te worden gehoord; benadrukt dat het horen van het kind in familieprocedures
moet worden opgenomen; beveelt aan het horen gescheiden van de ouders te laten plaatsvinden,
om te voorkomen dat deze het kind beinvlioeden of dat loyaliteitsconflicten voor het kind
ontstaan;

14. herinnert aan de aanbevelingen die in het werkdocument over het informatiebezoek aan
Denemarken zijn gedaan aan de Deense autoriteiten, die op 22 oktober 2013 door de commissie
werden goedgekeurd:;

15. vraagt de lidstaten gespecialiseerde kamers in te stellen bij familierechtbanken of
grensoverschrijdende  bemiddelingsorganen, die zich met grensoverschrijdende
kinderrechtelijke zaken bezighouden; benadrukt dat gepast toezicht op de ontwikkelingen na
de rechterlijke uitspraak zeer belangrijk is, ook in de gevallen waarin het contact met de ouders
bewaard blijft;

16. dringt er bij de Deense autoriteiten op aan rekening te houden met de aanbevelingen van
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het CEDAW in zijn mededeling nr. 46/2012 van maart 2016 en de verwijzing naar de
toepasselijke artikelen van het Verdrag van Istanbul,;

17. herinnert aan het grote aantal ontvangen verzoekschriften over het Duitse Jugendamt-
stelsel die werden ingediend door buitenlandse ouders, die klagen dat zij stelselmatig worden
gediscrimineerd bij besluiten in het kader van familiegeschillen waarbij kinderen van paren met
een gemengde nationaliteit betrokken zijn; verzoekt alle relevante Duitse autoriteiten volledig
mee te werken op EU-niveau om de gehele situatie op te helderen, beginnend bij het verstrekken
van alle nuttige gegevens en informatie over deze kwestie; verzoekt hen daarnaast resolute
maatregelen te nemen binnen de overheid om de aan het licht gebrachte tekortkomingen op dit
vlak te verhelpen;

18. herinnert aan de aanbevelingen in het door de commissie goedgekeurde werkdocument
over het informatiebezoek aan Londen;

19. betreurt ten zeerste de negatieve impact op de nationale sociale diensten van de inkrimping
van de begrotingsmiddelen als gevolg van bezuinigingsmaatregelen op het niveau van de EU
en de lidstaten, die onder meer hebben geleid tot een hogere gemiddelde werklast per
maatschappelijk werker wat het aantal aan kinderen gerelateerde dossiers betreft; merkt op dat
de gehele procedure in zaken die kinderen betreffen vrij moet zijn van alle vormen van
particuliere financiéle belangen en dat agentschappen voor plaatsing derhalve openbaar moeten
zijn, aangezien deze zaken zeer gevoelig liggen in de maatschappij; is van mening dat, gezien
de ernstige sociaal-economische gevolgen van dergelijke besluiten (ook voor de samenleving
in haar geheel wanneer de cijfers worden samengevoegd), een preventieve benadering, met
inbegrip van toezicht in een vroeg stadium met waarschuwingsmechanismen, en voldoende
eerste maatregelen voorafgaande aan het verlies van het gezag een cruciale rol spelen en de
bevoegde autoriteiten hierin onverwijld moeten voorzien; vraagt de betrokken nationale
autoriteiten te voorzien in mechanismen voor adequate sociale ondersteuning, met name voor
minder welvarende gezinnen en gezinnen die risico lopen op uitsluiting, teneinde ook een
ultieme vorm van sociaal-economische discriminatie te voorkomen;

20. is ingenomen met de door de Commissie voorgestelde herschikking van Verordening (EG)
nr. 2201/2003 van de Raad van 27 november 2003 betreffende de bevoegdheid en de erkenning
en tenuitvoerlegging van beslissingen in huwelijkszaken en inzake de ouderlijke
verantwoordelijkheid, en hoopt dat de Raad naar behoren rekening zal houden met de input van
het Parlement;

21. verzoekt de lidstaten de kwaliteit van de sociale diensten te verbeteren en verzoekt de EU
gerichte en ondersteunende maatregelen vast te stellen die gericht zijn op het waarborgen van
de capaciteit om een goede beoordeling uit te voeren van de afzonderlijke gevallen met
betrekking tot het welzijn van kinderen, waarbij ervoor wordt gezorgd dat hierbij geen politiek-
financiéle druk wordt uitgeoefend; wijst op de noodzaak afstand te nemen van een aanpak
waarbij dergelijke besluiten worden beinvloed door budgettaire beperkingen of mogelijke
wettelijke aansprakelijkheid in verband met bepaalde keuzes (die in plaats van andere keuzes
zijn gemaakt), hetgeen (al dan niet met opzet) kan leiden tot een partijdig besluit; bevordert de
organisatie van openbare campagnes op basis van concrete feiten en cijfers die een tegenwicht
kunnen bieden aan de opvatting die door enkele sensatiebeluste media is gecreéerd op basis van
specifieke gevallen;

22. verzoekt de lidstaten te overwegen om kosteloze en toegankelijke rechtsbijstand aan te
bieden in nationale en/of grensoverschrijdende adoptie- en voogdijzaken aan gezinnen met een
laag of geen inkomen en personen die het risico lopen om in armoede te vervallen of onder de
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armoedegrens te belanden;

23. is van mening dat gestandaardiseerde procedures, met inbegrip van concrete protocollen
met richtsnoeren en scoreborden om het risico op partijdigheid te beperken, evenals
doeltreffende opleiding en een benadering op basis van een leven lang leren voor alle nationale
maatschappelijk werkers essentieel zijn voor grensoverschrijdende familiegeschillen waarbij
een kind betrokken is;

24. vraagt om de vaststelling van minimumvoorschriften met betrekking tot de regels inzake
het horen van kinderen in de verschillende lidstaten;

25. beveelt aan drempels vast te stellen voor de duur van elk stadium van grensoverschrijdende
procedures inzake kinderzorg, zodat familieleden van het kind tijd hebben om zich te melden
en een verzoek in te dienen om het kind te adopteren, of de ouders hun problemen kunnen
oplossen en duurzame alternatieven kunnen voorstellen voordat er een definitieve beslissing
over adoptie wordt genomen; is van mening dat er een gepaste herevaluatie van de situatie van
de biologische familie moet worden uitgevoerd voordat er een besluit wordt genomen over een
permanente oplossing, zoals adoptie;

26. vestigt nogmaals de aandacht op de tien beginselen voor geintegreerde
kinderbeschermingsstelsels die de Commissie heeft gepubliceerd ter gelegenheid van het
achtste Europees Forum over de rechten van het kind, en is van mening dat deze beginselen
voor geintegreerde kinderbeschermingsstelsels de gemeenschappelijke kern van elke procedure
in verband met kinderbescherming dienen te zijn;

27. benadrukt dat er, teneinde de culturele diversiteit te eerbiedigen en het individuele erfgoed
te beschermen, mechanismen moeten worden ingevoerd om te zorgen voor passend contact
tussen ouder en kind in hun gezamenlijke taal; benadrukt dat wanneer dit onvermijdelijk wordt
geacht, de plaatsing na elk soort regeling met betrekking tot pleegzorg of adoptie de betrokken
kinderen de beste mogelijkheden moet bieden om hun culturele achtergrond te behouden en om
hun moedertaal te leren en te gebruiken; is van mening dat de autoriteiten van de lidstaten die
betrokken zijn bij de procedures inzake kinderzorg als een essentiéle eerste maatregel moet
worden gevraagd alle mogelijke inspanningen te leveren om te voorkomen dat broers en/of
zussen van elkaar worden gescheiden;

28. vraagt aandacht voor de algemene opmerkingen 13 en 14 betreffende het VN-Verdrag
inzake de rechten van het kind over respectievelijk het recht van het kind om te worden
gevrijwaard van alle vormen van geweld en het recht van het kind om zijn of haar belangen de
eerste overweging te laten vormen, en steunt de bepalingen van Resolutie A/RES/64/142 van
de Algemene Vergadering van de Verenigde Naties van 24 februari 2010 over de richtsnoeren
inzake alternatieve vormen van kinderzorg;

29. vraagt om een doeltreffendere bilaterale samenwerking tussen de lidstaten en hun
rechtsstelsels om bij burgers en autoriteiten de kennis over de verschillende nationale
rechtsstelsels te vergroten; is in dit opzicht van mening dat bovendien de activiteiten op het
gebied van voorlichting, communicatie, begeleiding en advies moeten worden verbeterd,
teneinde het bewustzijn te vergroten en burgers en autoriteiten de beste ondersteuning te bieden;

30. is verheugd over de organisatie van een informatiebezoek aan Spanje op 22 en 23 mei om
bij te dragen tot het oplossen van de gevallen van ontvoeringen van baby's en kinderen; verzoekt
om de oprichting van toegankelijke openbare DNA-databases — met inbegrip van het gratis
nemen van monsters en uitvoeren van tests voor de betrokken gezinnen — en de oprichting van
een in heel Europa toegankelijke database met de beschikbare vereiste middelen, als een van
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meerdere maatregelen in het kader van de politiéle en justitiéle samenwerking op dit gebied op
EU-niveau;

31. vraagt alle betrokken instellingen serieus te kijken naar deze aanbevelingen en de manier
waarop deze op doeltreffende wijze kunnen worden uitgevoerd, met name de lidstaten voor wat
betreft het verbeteren van hun rechts- en administratief stelsel in dit verband; verzoekt de
Commissie deze overwegingen zo mogelijk op te nemen in het kader van de herziening van
verordening Brussel llbis;

32. beveelt aan verzoekschriften over het Jugendamt die ontvankelijk zijn verklaard ter
informatie door te sturen aan het federale Ministerie voor Familie, Ouderen, Vrouwen en
Jongeren, overeenkomstig de overeenkomst tussen minister Schroeder en commissaris Reding;

33. is er stellig van overtuigd dat de EU moet zorgen voor toezicht en een strengere controle
van de procedures en concrete praktijken op het gebied van het familierecht met
grensoverschrijdende gevolgen die door de bevoegde autoriteiten van de lidstaten zijn
aangenomen en gevolgen hebben voor besluiten met betrekking tot de ouderlijke
verantwoordelijkheid, bezoekrechten en onderhoudsverplichtingen, teneinde ervoor te zorgen
dat dergelijke procedures en praktijken niet discriminerend zijn en zo alle gerelateerde
grondrechten te waarborgen;

34. verzoekt de lidstaten buitenlandse ouders die te maken krijgen met de mogelijke
ontzegging van de ouderlijke macht te voorzien van een lijst van ondersteunende structuren;

35. is van mening dat de Spaanse autoriteiten de aanbevelingen van de VN-werkgroep voor
gedwongen of onvrijwillige verdwijningen in verband met de gevallen van "gestolen baby's"
volledig ten uitvoer moeten leggen, waarbij zij hun volledige medewerking verlenen en
doeltreffende ondersteuning bieden aan burgers die gevallen van de verdwijning van kinderen
aan de kaak hebben gesteld, teneinde te zorgen voor volledige transparantie;

36. verzoekt de Commissie nauw samen te werken met de lidstaten bij hun inspanningen om
niet-begeleide minderjarigen zo goed mogelijk te ondersteunen; dringt er voorts bij alle
nationale en internationale belanghebbenden, in het bijzonder ngo's die EU-financiering
ontvangen voor het aanbieden van gespecialiseerde diensten aan deze kinderen, op aan waar
nodig actie te ondernemen onder leiding van en in samenwerking met de nationale autoriteiten
van het land waar ze actief zijn, en de niet-begeleide minderjarigen overeenkomstig de vereiste
normen de best mogelijke opvangvoorzieningen aan te bieden; wenst dat de Commissie de
lidstaten tevens verzoekt om niet-begeleide minderjarigen met prioriteit in hun
herplaatsingsprogramma'’s op te nemen;

37. beveelt aan centra voor gezinsondersteuning op te richten in de lidstaten, die voorzien in
uitgebreid advies van internationale en interdisciplinaire teams van advocaten, maatschappelijk
werkers, bemiddelaars en psychologen voor mobiele EU-gezinnen die hulp nodig hebben bij
hun medewerking met de sociale diensten; verzoekt de Commissie ngo's te financieren die
praktische steun verlenen aan mobiele gezinnen die gebruikmaken van hun rechten uit hoofde
van het burgerschap van de Unie;

38. beveelt aan alle verzoekschriften over kwesties die verdere verduidelijking behoeven niet
af te sluiten, en verzoekt de Commissie en de lidstaten in dit verband hun inspanningen op te
voeren om alle ondervonden problemen op doeltreffendere wijze te kunnen aanpakken en zo
definitief te kunnen oplossen;
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Werkzaamheden van de werkgroep over kwesties in verband met
kinderwelzijn
Minderheidsstandpunt PPE en ALDE

Het gezin is een fundamentele instelling en de voornaamste omgeving voor de ontwikkeling en
het welzijn van kinderen. Het waarborgen van de belangen van kinderen en hun recht op een
gezinsleven, met name in het kader van het vrije verkeer van Europese burgers, is een prioriteit
voor zowel de PPE- als de ALDE-Fractie.

Hoewel het familierecht onder de exclusieve bevoegdheid van de lidstaten valt, moeten
instellingen voor maatschappelijk welzijn, rechtbanken en andere bevoegde overheidsorganen
de belangen van het kind vooropstellen bij elke beslissing of maatregel die zij nemen.

De Europese instellingen en de lidstaten moeten daarom, in overeenstemming met de EP-
resolutie inzake het zo goed mogelijk waarborgen van de belangen van het kind op EU-niveau
op basis van verzoekschriften, de grensoverschrijdende samenwerking in gezinszaken
bevorderen door te voorzien in opleidingen voor rechters en deskundigen, informatie over
rechtsbijstand en tweetalige advocaten. Ambassades en consulaten worden vanaf het begin van
de procedure in kennis gesteld van alle kinderrechtelijke procedures rond personen van hun
nationaliteit.

Tot slot spreken de PPE- en de ALDE-Fractie zich er nadrukkelijk voor uit dat het recht van
eenieder op een onpartijdige en billijke behandeling van zijn zaak binnen een redelijke
termijn® wordt geéerbiedigd door de Commissie verzoekschriften. Wij betreuren echter dat de
werkgroep de behandeling van deze verzoekschriften heeft vertraagd, geen conclusies op
basis van ondervragingen van alle betrokken belanghebbenden heeft uitgewerkt en zich in
eerste instantie heeft gericht op de rechten van de ouders in plaats van op het welzijn van het
kind.

! Artikel 24 van het Handvest van de grondrechten

CR\1141947NL.docx 21/82 PE601.177v05-00

NL



NL

HOOFDELIJKE EINDSTEMMING IN DE COMMISSIE

17 +
ECR Krupa Urszula
EFDD Eleonora Evi, D'Amato Rosa
ENF Laurentiu Rebega,
GUE/NGL Albiol Guzmén, Kuneva Kostadinka, Angela Vallina,
S&D Cabezén Ruiz Soledad, Cozzolino Andrea, Geringer de Oedenberg Lidia Joanna, Martin Edouard, Mizzi
Marlene, Moisa Sorin, Roziére Virginie,
VERTS/ALE Margrete Auken, Soltes Igor, Tatjana Zdanoka
13 o
ALDE Cecilia Wikstrom, Toom Yana
ECR Hannan Daniel
PPE Becker Heinz K., Csaky Pal, Estaras Ferragut Rosa, Jahr Peter,Roberta Metsola, Pitera Julia ,Preda Cristian
Dan, Walesa Jarostaw,Wieland Rainer
S&D Preul Gabriele
Verklaring van de gebruikte tekens:
+ . voor
- tegen
0 : onthouding
PE601.177v05-00 22/82 CR\1141947NL.docx




Annex 1

Abstracts of the Debate following the oral questions on “protecting the best interest of
the child in Europe.

Jeanine Hennis-Plasschaert, President-in-Office of the Council. — Mr President, Madam
Commissioner, honourable Members, many thanks to Cecilia Wikstrom for the very kind
words. | would like to recall the importance the Presidency attaches to the work on civil law, in
particular on family matters and e-Justice solutions, and | take this opportunity to thank the
Chairs of the Committee on Legal Affairs and the Committee on Petitions, Svoboda Pavel, and
of course my former colleague Cecilia Wikstrom. | thank them for coming with these questions
and ideas to complement the EU message already in place to protect the best interests of the
child in cross-border situations.

On adoption: as you know the issue of adoption of children is a matter which is not regulated
at EU level but by national laws and by some international conventions, particularly the Hague
Convention of 1993, to which all EU Member States are parties. This Convention aims at
protecting adopted children in their countries, if possible by offering them a home in those
countries. It provides for cooperation between the authorities of the different States. The
Council _may adopt measures concerning family law with cross-border implications
following Article 81.3 of the Treaty, including in the field of adoption — but only on the
basis of a proposal from the Commission.

On welfare and child poverty: concerning the issue of the welfare of children, I would like to
say a few words on the fight against poverty, which is a complex reality affecting many children
unfortunately. The fight against poverty is one of the objectives of the Europe 2020 strategy
and it is also one of the Presidency’s priorities. Working closely with the Social Protection
Committee, the Presidency has therefore tabled Council Conclusions on an integrated approach
for combating poverty and social inclusion. In this document, which is to be adopted in June,
the Council encourages Member States to address child poverty and promote children’s
wellbeing through integrated strategies in accordance with the Commission recommendation
‘Investing in children’. The Council also invites Member States to intensify the exchange
of knowledge, experiences and best practices in this field. Let me mention in particular the
Roma children because, yes, we must also continue to address other longstanding challenges in
addition to the situation faced by Roma children, and | thank the European Parliament for
keeping this issue on the EU agenda, including on International Roma Day earlier this month,
on 8 April to be precise.

As regards mediation, the EU has put in place the 2008 Mediation Directive, which aims at
facilitating access to alternative dispute resolution. It promotes the amicable settlement of
disputes by encouraging the use of mediation and by ensuring a balanced relationship between
mediation and judicial proceedings. Moreover, the Brussels Ila Regulation foresees mediation
as one of the functions of cooperation between central authorities in matters of parental
responsibility. There is common understanding in Council that the revision of Brussels lla is a
topic of great importance and, to be honest, it is about time.

On e-Justice, on improving access to information in the justice field: you know that the e-Justice
Portal was launched in 2010 in collaboration with the Commission and the Member States. The
Council’s Second Action Plan on e-Justice stresses that information relating to minors should
be included in the e-Justice Portal. A specific expert group is now examining the ways to
expand information on minors already available on the Portal, and your specific question
relating to adoption procedures could indeed be considered in this context.
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In closing, | wish to say that the Council awaits with great interest the Commission proposal
amending the Brussels lla Regulation, as this is the cornerstone of EU judicial cooperation in
matrimonial matters and matters of parental responsibility.

Véra Jourova, Member of the Commission. — Mr President, | would like to thank the
Committee on Legal Affairs (JURI) and the Committee on Petitions (PETI) for organising this
debate which I very much welcome. As has been said several times already, the Brussels Ila
Regulation is an extremely important piece of legislation for many families in Europe. It has
been applied for ten years and has proved to be very useful, but the time has come to review it.
The Commission intends to come forward with a proposal late June this year.

Our assessment is that the Brussels lla Regulation works overall well with regard to
matrimonial matters. We do not envisage, at this stage, the need to revise it in this respect. On
the other hand, there is clear evidence for the urgent need to revise the regulation as regards
parental responsibility aspects. Parliament, better than anyone, is aware of numerous cross-
border cases in which the judicial cooperation based on this regulation is not fast enough, to
say the least. Children end up being hostage of lengthy legal disputes. The mechanisms put in
place by the Brussels lla Regulation have helped in determining parental responsibility or
settling child abduction cases, but we have to take additional steps.

I intend to further clarify the rules on parental responsibility, to improve the enforcement
of judicial decisions, to speed up the procedures and make sure that the best interests of
the child are of primary consideration and effectively protected. More concretely we are
considering measures on the following aspects. Firstly, to speed up the return procedure.
There are still far too many child abduction cases in which parents with an enforceable return
order are stuck in lengthy proceedings. Abducted children must be returned swiftly as passing
of time can have irreversible consequences for the relationship with their parents. Evidence
shows that in those Member States with specialised courts the return procedure can be much
smoother and quicker.

Secondly, to see whether the existing exequatur procedure is still needed and to define the
grounds for refusal of the enforcement of judgements. It is unacceptable that currently a
parent can be left without any possibility to see his or her child for years due to delays in the
enforcement of judgments.

Thirdly, to_increase judicial cooperation and mutual trust between Member States, for
example when it comes to the specificity of family proceedings.

Fourthly, to smoothen the differences in national rules governing the hearing of the child.
Too often these rules are invoked to refuse a judgement from another Member State. | am
convinced that while acknowledging different legal traditions we can — and must — do better to
respect the child’s right to be heard. Finally, to improve the cooperation between national
authorities with responsibility for child protection or parental responsibility matters. We need
a strong network of these authorities to help parents in enforcing their parental rights abroad.

Besides these key changes to the Brussels lla Regulation, we will also continue our awareness
raising activities, targeting also child welfare and consular_authorities. This is duly
reflected in our funding priorities and calls for proposals.

To conclude, let me refer to the aspects related to adoptions. The Brussels Ila Regulation does
not cover these aspects. The functioning of child protection and welfare services is governed
by national law. The Commission has thoroughly examined the numerous petitions concerning
adoptions without parental consent that you have recently received. None of them fall into the
remit of EU law. However, the Commission is contributing to the elaboration of a common
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understanding of how the rights of the child can best be protected and promoted. For
instance, let me point to the Ten Principles on integrated child protection systems, which
were debated in the last European Forum on the Rights of the Child and which are also
mentioned in your draft resolution.

We will continue to support Member States in implementing a child rights—based approach
and | know that you also, through dialogue and awareness raising, can have a real impact on
improving the situation on this very important matter. I am looking forward to our close
cooperation on these files, in the best interest of children and for the benefit of families in
Europe.
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Annex 2

Petitions related to Denmark:

A. list of petitions,

B: intervention of Ms Pia Deleuran,

C. working document on the FFV, see link:

http://www.europarl.europa.eu/committees/en/peti/working-documents.html

Annex 2A
Number | TitleA Language Con.
Countries

0954-12 | by V. A. (Italian), on alleged treatment in English Denmark,
violation of human rights by the Danish
authorities

0963-12 | by M. K. D. A.-A. (Filipino), on her English Denmark,
unsustainable situation in Denmark

0964-12 | by F. I. (Italian), on lack of contact with his Italian Denmark,
daughter living in Denmark

0965-12 | by A. K. (Polish), on alleged medical Polish Denmark,
negligence in connection with the treatment
of her daughter and her problems with the
child’s Danish father

1078-12 | by M. W.r (Austrian), on the dispute over German Denmark,
her child's abduction and on the Austria,
enforcement of the Hague Agreement by
Denmark

1891-12 | by O. J. (Russian) concerning human rights English Denmark,
infringements by the Danish authorities

1945-12 | by A. N. (Danish), on a violation of her English Denmark,
human rights and those of her children

0107-13 | by H. A. (Icelandic), on violations of the English Denmark,
human rights of non-Danish parents in
custody and abduction cases in Denmark

0108-13 | by S. C. W. (Danish), on violations of the English Denmark,
human rights of non-Danish parents in
custody and abduction cases in Denmark

0939-13 | by K. M. (US), on a custody dispute in English Denmark,
Denmark

0944-13 | by B. T. (Danish), on shared custody in Danish Denmark,
Austria and Denmark

1036-13 | by H. B. M. (Danish) concerning her Danish Denmark,
struggle to protect her child against her
violent ex-partner
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1234-13 | by M. M. (Danish) on an alleged breach of Danish Denmark,
human rights, including children’s rights, in
Denmark

1235-13 | by M. E. L. (Danish) on action by the Danish Denmark,
Danish authorities with regard to her family
and her child

1398-13 | by A.R. (Danish) on human rights English Denmark,
violations against her children and herself

1547-13 | by L. E. (Danish) on human rights violations English Denmark,
on her and her children in Denmark

1564-13 | by B. S. W. (Danish) on violations of English Denmark,
children’s rights, parents’ rights, mothers’
rights and human rights in Denmark

1630-13 | by B. H. (Danish) on violence against her Danish Denmark,
child

1656-13 | by K. H. (Danish) on the right of her child English Denmark,
being heard and protected under the UN
Convention on the rights of the child

1797-13 | by C. V. (Danish) on violations of the UN Danish Denmark,
Convention on the rights of the child and
other human rights conventions in Denmark

1802-13 | by S. L. (Danish), on protecting her English Denmark,
daughter

1940-13 | by T. D. (Danish) on the way in which the Danish Denmark,
Danish authorities deal with custody cases

1955-13 | by L.L.T. (Danish) on removal of her three Danish Denmark,
children

2127-13 | by B. S. W. (Danish) on violations of Danish Denmark,
children's rights, parents' rights, mothers'
rights and human rights in Denmark

2166-13 | by M. O. (Honduras) on alleged Spanish Denmark,
discrimination and persecution in Denmark

2296-13 | by B.S.W. (Danish), on discrimination English Denmark,
practised by the welfare officers, child
psychologists, city council and courts of law
in Denmark

2636-13 by T. R. A. (Danish) on the actions of the English Denmark,
youth care authorities in Denmark

2790-13 by B. H. (Danish), on the Danish Danish Denmark,
authorities’ infringement of a child’s rights.

1140-14 | by H. J. (Danish), on the rights of children in Danish Denmark,
Denmark and Sweden. Sweden,

2434-14 | by R. H.-C. (Swedish), on behalf of the English Denmark,
Nordic Committee for Human Rights Sweden,
(NKMR) on a report on child custody in Norway,
Denmark, Finland, Norway and Sweden Finland,
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Annex 2B

PETI Working group on Child Welfare Issues
Meeting on petitions against the Danish child custody proceedings

Contribution of Pia Deleuran, Danish lawyer and mediator.

Mrs Deleuran concentrated on the main shortcomings of the Danish Act on Parental
Responsibility ( Foreeldreansvarsloven 2007), revised in 2012 and accompanied by the so called
“Divorce-packages 17, entered into force in October 2015, which contains a regulation on the
birth parents obligations in case of conflict related to their children.

The Danish line focuses on getting the parents to negotiate an agreement about their children
custody and the visitation right when their relationship or marriage breaks up (even if the
parents have never lived together if the child is a product of a donor or a criminal act). It is
aimed to support both parents in a mediation process and to offer more equality between
mothers and fathers.

Before this agreement a first round of mediation is supposed to establish the interim visitation
rights. This right of visitation is aimed at enabling the child to have contact with both parents
and is decided without a full investigation about the problems and the cause of the conflict
between the parents.

Regarding custody the law has set up share custody as a ground rule (even for breast-feed
babies).

The original aim of this legislation was to help people getting into a dialogue and to set a future
oriented system. The use of mediation within the administrative body called State
Administration (Statsforvaltningen) to deal with custody, the set-up of the habitual residence
of the child and the visitation rights is mandatory. This system is called “one-entrance”. All
cases in family matters are dealt with in this institution as a first step.

The concept of the best interests of child has been redefined as a single issue: being in contact
with both parents. The law focuses on the future with no holistic approach of the history of the
family and the global well-being of the child. Pia Deleuran considers that the system does not
offer a sufficient protection to a child confronted to an abusive parent and insists too much on
the right of the child to be in contact with both parents (this focus is mentioned in the
instructions to the social workers involved as child experts in a mediation/negotiation
procedure). She mentioned a case she has to deal with where the State Administration, in its
own initiative, tried to establish contact between a child and one of the parents who has not
shown any interest in visitation and has been accused of being violent towards the child.

Pia Deleuran particularly insists on the following issues:

- the mediation and the following decisions are undertaken without any screening of the whole
situation and the history of the family. Therefore there might be cases of domestic violence
where the victim is forced to face and deal with the aggressor. She adds that the system
sometimes leads to cases of child abduction by the parent who has been victim of violence or
tries to protect the child from abuse or violence and does not want to be confronted to the author
of these mistreatments outside of a court. It seems that no consideration is given to the possible
consequences of the violence against the mother on the well-being of the child. This s in breach
with the Istanbul Convention, ratified by Denmark, which states in its article 31.1 that “Parties
shall take the necessary legislative or other measures to ensure that, in the determination of
custody and visitation rights of children, incidents of violence covered by the scope of this
Convention are taken into account” and in its Article 48.1 that “Parties shall take the necessary
legislative or other measures to prohibit mandatory alternative dispute resolution processes,
including mediation and conciliation, in relation to all forms of violence covered by the scope
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of this Convention.”

- the new regulation is long and detailed but there no legal aid available as long as the case is
in front of the administrative body.

- In case of disagreement after the mediation phase, only custody cases and residence questions
can be sent to court. Sending the case to court is done by the State Administration and not by
the lawyers. This has as a consequence that some cases do not get access to the court system.
Visitation arrangements can never be dealt in front of a court. It must also be noted that when
the cases are dealt with in the State Administration parents do not speak under oath, as in court
settings.

- Visitation can only be refused if it is proved that the contact with a parent is the cause of the
child's troubles/suffering. However, since there is no possibility to have witnesses involved in
the proceedings, it is very difficult for the other parent to prove an abusive or violent situation.
According to Pia Deleuran it could be considered as a breach to the right for a fair trial.

If a parent refuses to negotiate it can be seen as lack of parental skills and ability and sanctioned
so that the custody and the residence of the baby, toddler or child is given to the other parent —
even though that parent is unknown to the child and has no emotional bond with him/her.

Pia Deleuran considers that the offer of free mediation is a very good instrument in family
matters but it has to be voluntary. She adds that the counselling and advice from a child expert
is helpful to many families who are in a break up situation. In some cases judicial proceedings
in front a court are necessary and parents should have access to judicial proceedings when
needed.

No member of the Danish Parliament had voted against these legal instruments and there was
no opposition manifested among lawyers or child-experts. The Danish Ombudsman when
seized about this sever problems in the State Administration replied that this legislation needed
time to be efficiently implemented. However, data show that there is an increasing number of
cases where parents are in highly conflictual situations about the child custody and visitation
rights.

Pia Deleuran considers that situations of domestic violence and abuses have been
underestimated by the legislator and the public services. The official webpages do not provide
information on these issues and translation in other languages than Danish can hardly be found.
Pia Deleuran also quoted the communication n°® 46/2012 published in March 2016 where the
CEDAW recommends to Denmark to:

"ii) Review and amend the Act on Parental Responsibility so as to ensure that (a) the
requirement to consider the child’s best interests as a primary consideration in all actions or
decisions that concern him or her, both in the public and private sphere, is reflected both as a
substantive right and as a rule of procedure, and (b) that the “best interests of the child” principle
apply to all administrative and judicial proceedings, whether staffed by professional judges or
lay persons or other officials in all procedures concerning children, including conciliation,
mediation and arbitration processes;

iii) Develop legal principles which fully respect the rule of law, and ensure that the justice
system provides for a robust and effective appellate system in order to correct both legal and
factual errors, especially in custody cases and the determination and assessment of the principle
of the best interests of the child,;

iv) Conduct a comprehensive review based on research of Danish custody law and the Act on
Parental Responsibility, in particular assessing its impact on foreign parents, especially foreign
mothers;

v) Combat all negative attitudes and stereotypes which foster intersecting forms of
discrimination against women, especially mothers of foreign nationality and ensure the full
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realization of the rights of their children to have their best interests assessed and taken as a
primary consideration in all decisions;

vi) Design specialized and mandatory training programmes for judges , prosecutors and lawyers
as well as other professionals involved in administrative and judicial proceedings on the
dynamics of violence against women, custody and visitation rights and the “best interests of the
child” principle, non-discrimination against foreign nationals as well as gender stereotypes in
order to equip them with the necessary knowledge and skills to discharge their duties in
conformity with the State party’s international obligations. In accordance with article 7 (4), the
State party shall give due consideration to the views of the Committee, together with its
recommendations, and shall submit to the Committee, within six months, a written response,
including any information on any action taken in the light of the views and recommendations
of the Committee. The State party is also requested to publish the Committee’s views and
recommendations and to have them translated into Danish and widely disseminated in order to
reach all relevant sectors of society.”

Pia Deleuran concluded by reminding that this system was originally envisaged as an
experiment and that in view of the results it should be reviewed in order to ensure a better
protection of children's rights and equal legal guarantees for both parents in front of a court
when necessary.

She finally informed the members that GREVIO, the monitoring instrument mentioned in The
Istanbul Convention, will be contacted and informed about the situation so that an investigation
can be launched on the situation in Denmark regarding the necessary protection of children.
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Annex 3

Petitions related to UK:

A. List of petitions;

B. Study on non-consensual adoptions in UK, see link:
(http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL STU%282015%2

9519236_EN.pdf)

C. Working document on the FFV, see link:
http://www.europarl.europa.eu/cmsdata/110842/1092729EN.pdf:

D. Intervention of Ms. Andrea Cisarova, Director of the CIPS in Slovakia

Annex 3 A
Number | Title Language Con. Countries
1847-13 | by E. L.-S. (Dutch), on religious and ethnic English United Kingdom,
discrimination against a child by the British
authorities
2468-13 | by R. F. (British), on the practice of forced English United Kingdom,
adoptions in the United Kingdom.
2546-13 | by A. B. (Lithuanian), on her son, who has English United Kingdom,
been taken into care Lithuania,
0063-14 by J. I. (Lithuanian), on behalf of her Lithuanian United Kingdom,
daughter, on child welfare in the UK Lithuania,
0344-14 by M. P. (Bulgarian), on the supposed English Bulgaria, United
violation by the British authorities of the Kingdom,
fundamental rights of a Bulgarian family
relating to the custody rights over a minor
0448-14 by V. S. (Bulgarian) on the return of her English Bulgaria, United
daughter to the biological mother Kingdom,
1638-14 | by S. G. (Latvian) on the role of social English Latvia, United
services in children-related cases, in the UK Kingdom,
0195-15 | by M. E. (French) on the taking of her French United Kingdom,
children by British social services
0764-15 | by I. F. (Estonian) on the forced adoption of English Estonia, United
a new-born Estonian national in the UK Kingdom,
1392-14 | by C. K.-B. (German), on the return of her German Germany, United
childen to Germany Kingdom,
2813-13 | by M. B.-H. (British) on the decisions made | English United Kingdom,
by the UK social services regarding her son
2542-13 | by D.S. (British), on Forced adoptions English United Kingdom,
2473-13 | by A. A. (Lithuanian) on alleged English United Kingdom,
discrimination by UK authorities on the
grounds of ethnicity, religion and language
and violation of the European Convention on
Human Rights
2498-13 | by B. G. (United Kingdom), on the removal of | Polish United Kingdom,
her children by social services
CR\1141947NL.docx 31/82 PE601.177v05-00

NL


http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL_STU%282015%29519236_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL_STU%282015%29519236_EN.pdf
http://www.europarl.europa.eu/cmsdata/110842/1092729EN.pdf

NL

2287-13

by A. A. (Lithuanian), on alleged
discrimination by UK authorities on the
grounds of ethnicity, religion and language
and violation of the European Convention on
Human Rights

English

United Kingdom,

1707-13

by S. K. M. (German), on behalf of
Association of McKenzie Friends, on
Abolition of Adoptions without Parental
Confirm (forced adoption) over 2500
supporters.

English

United Kingdom,

0030-16

by K.C. (British) on litigation with the social
authorities in Nottingham, UK

English

United Kingdom,
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Annex 3D

Intervention of Mrs Andrea Cisarova, Director of the CIPS, Slovakian Centre for
International Legal Protection of Children, Central Authority for Slovakia.

The Centre is entitled to request information from competent local social authorities on a minor
who is a citizen of the Slovak Republic or one of whose parents is a citizen of the Slovak
Republic and who is subject to measures related to the removal of a child and its placement in
a substitute care. The social authorities are entitled to contact the Centre directly regarding a
child who is subject to measures connected with the removal of a child and its placement in a
substitute care. The social authorities shall provide the Centre with information on the minor
and its parents (name, surname, date of birth, last known address in the Slovak Republic) and
detailed particulars of the case (in particular, the reason why is the child subject to social or
legal protection and details of planned procedure in the case). Centre proceeds under Council
Regulation (EC) No 2201/2003 in order to obtain assessment on social conditions of relatives
of child, who could possibly take care of the child. To obtain this information it is necessary to
request the particular and certain authorities responsible for preparing the assessments.
Successfully solved cases- the case of the minor children Boor

One of the milestones in the life of the Centre was the case of the minor children Boor, in which
the UK court allowed the Centre to join the ongoing court proceeding as a third party. Some
facts about this case: In the case of the children Boor, where care and placement order as well
a residence order were issued in respect of the minor children: Martin and Samuel, because
Martin was examined at a hospital and had various bruises and scratches identified on his body.
Mother has been unable to provide an explanation for the injuries. The Local Authority, Surrey
County Council issued proceedings on 7th July 2010 and seeks Care Orders. On May 30, 2012
the final hearing took place before the competent court. The court entrusted the minors to the
care of Surrey County Council. In the proceedings, the judge failed to consider the opinion of
the Slovak psychologist concerning the ability of Mrs Studencova (grandmother) to take care
of the children and relied exclusively on the opinion of the English psychologist and authorities.
The court on 29th of May 2012 denied the grandmothers application and decided to place the
children at foster family in the UK. On 13th of September 2012 the Centre submitted an
intervention to the Civil Appeals Office, which on the 14th of September was accepted and
allowed the Centre to be a third party in the proceedings. The children were at the end
repatriated to Slovakia. It was a very important achievement, because from then the Centre is
able to affect the court proceedings regarding the Slovak children removed from the care of
their parents and it’s able to help the applicants to get them back to their care or place them in
the care of their relatives. After the Centre successfully solved the case of Boor children they
started to prepare a) submissions, b) written statements and c¢) interventions in order to be able
to influence the court proceedings in the UK. These documents are prepared by the director of
the Centre and their aim is to represent the opinion of the Slovak social services and offer
different solutions to the UK authorities. These different solutions could be: a) transfer of
proceedings to the Slovak court, which is better placed to decide the case according to the art.
15 of the Council Regulation (EC) No 2201/2003 or b) entrust the child to the care of relatives
living in Slovakia, who are able to take care of the child. The Centre always believes that the
UK court will choose the best option and will decide in the best interest of the child.
Memorandum of understanding- activities of the Centre

One of the most important activities of the Centre is a process of negotiating and signing
bilateral agreements between the local authorities of UK and the Centre as Central Authority of
Slovak Republic. These agreements are called Memorandum of Understanding and their aim is
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to ensure the fast and smooth communication between the Slovak Central Authority and the
local authorities of the UK in the cases involving minor Slovak citizens. These agreements are
based on the Articles 55 and 56 of the Council Regulation (EC) No 2201/2003 (Brussels Il a).
Currently the Centre was able to establish cooperation with two local authorities from the UK.
The first Memorandum of understanding was signed with Peterborough City Council on the
19th of November in 2015 in Peterborough. The main goal of this Memorandum of
Understanding is to assist the Centre and Peterborough City Council in England to a) ensure
cross border co-operation in children cases and to strengthen co-operation; b) gain an
understanding of procedures in each jurisdiction and communicate information on national laws
and procedures; c) establish practical arrangements for assessments and return of children. It is
very important to inform immediately the Slovak Central Authority about the removal of the
children, who are Slovak citizens from their parents care at the territory of the UK. In these
cases it’s not possible for the children to remain with their birth parents and or extended family
and in most of the cases they are entrusted to the care of the local authorities and foster families.
The second Memorandum of Understanding was signed on the 23th of March 2016 with Derby
City Council and its content is very similar to the first memorandum. The most important is the
question of placement of the children (Slovak citizens) at the territory of the UK after their
removal from their parents care and their repatriation to Slovak Republic. At the moment the
Centre is negotiating with other local authorities from the territories where the most of the
Slovak citizens are working and living in the UK. These local authorities are the following:
Sheffield City Council, Manchester City Council, Newcastle City Council, Bradford City
Council, Birmingham City Council, etc.

PE601.177v05-00 34/82 CR\1141947NL.docx



Annex 4

Petitions related to Germany (Jugendamt):
A. List of petitions;

B. Working document on the FFV to Berlin, see link:

(http://www.europarl.europa.eu/meetdocs/2009 2014/documents/peti/dt/906/906407/906407e

n.pdf);

C. Interventions of: Ms Marinella Colombo, Italian journalist and author, Mr. Francesco

Trapella, Italian lawyer, Maitre Muriel Bodin, French lawyer;

D. Summary of the intervention of a Jugendamt representative in PETI Committee meeting; E.
Letter to the German authorities and reply.

Annex 4A

Number

Title

Language

Con. Countries

0128-07

by T. P. (German) on arbitrary measures
taken by the German child and youth
welfare office (Jugendamt)

German

0760-11

by R. G. T. (Columbian), on abusive
measures taken by the German Office for
Children and Young People (Jugendamt)

Spanish

Germany,

1372-11

by M. G. (Polish), on behalf of the
International Association against
Discrimination against Children in
Germany’, on the ban on the use of Polish
in connection with supervised contact
(Jugendamt)

Polish

Germany,

0477-12

by M. K.S. (Polish) on her protest against
the German youth welfare office
(Jugendamt) and the German family
courts’ decisions

German

Germany,

0520-12

by I. M. (German), concerning the German
youth welfare office (Jugendamt)

German

Germany,

0526-12

by H. S. (German), on the removal of her
son from home (Jugendamt)

German

Germany,

0531-12

by M. A. S. (Italian), on the placement of
her son with his grandmother (Jugendamt)

Spanish

Germany,

0560-12

by G. J. (German), on the neglect of
children in care homes and children’s
homes and the responsibility of the
German youth welfare office (Jugendamt)

German

Germany,
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0979-12

by L. G. (French), on the Jugendamt in
Germany, on its operating methods and
the discriminatory nature of its
administrative measures

French

France,
Germany,

0984-12

by A. J. (French), on the respect of the
rights of parents in Germany in relation to
the operating methods of the Jugendamt
institution

French

France,
Germany,

1060-12

by L. G. (French), on alleged discrimination
against foreign parents in Germany’s law
and by German courts with regard to
parental authority over children born to
spouses of different nationalities
(Jugendamt)

French

Germany,

1278-12

by M. N. (German) concerning the
Jugendamt (Youth Authority) and
compliance with legal judgments under
German family law

German

Germany,

1871-12

by A. H. (German) concerning the German
Youth Office (Jugendamt) and recognition
of judgments in the field of German family
law

German

Germany,

1901-12

by P. F. (French) concerning the German
Youth Office (Jugendamt)

French

Germany,

0049-13

by P. R. (French) on custody of his children
(Jugendamt)

French

Germany,

0059-13

by M. M. (German), on the German
Jugendamt (Youth Welfare Service)

German

Germany,

0460-13

by L. M. (Italian), on discrimination against
foreign parents in Germany (Jugendamt)

Italian

Germany,

0515-13

by D. T. (Czech), on Jugendamt in
Germany

Czech

Germany,

0624-13

by A. O. (Romanian) concerning the
recognition of custody rulings in the
European Union and compliance therewith
(Jugendamt)

English

Germany,

0643-13

by E. O. (German) on the conduct of the
Jugendamt in Darmstadt

German

Germany,

1784-13

by L. S. G. (French) on abuse of the EAW
in the family matters and abandonment of
family because of alleged non-payment of
alimony or maintenance advances

French

France/Germany

2317-13

by L. R. (Croatian), on the taking into care
of her son by the Jugendamt [Youth
Office]

German

Germany,

2426-13

by L. P. (Italian) on the Jugendamt in
Germany (Beistandschaft)

Italian

Germany

PE601.177v05-00 36/82

CR\1141947NL.docx




0007-14

by M. A. (Polish), on the actions of the
Jugendamt Kleve (youth welfare office in
Kleve, Germany)

German

Germany,

1158-14

by A. R. (German), and one co-signatory,
on the German Youth Authority
(Jugendamt)

German

Germany,

1720-14

by T. H. (German) on the right to visit her
daughter

French

Germany,
France,

0204-15

by B. M. P.-M. (Polish) on the German
"Jugendamt” (Youth Office)

German

Germany,

0509-15

by P. T. (Italian) on the Jugendamt and
breaches of the right to parenthood in
Germany

Italian

Germany,

1220-15

by R. P-I. (Italian) on the performance of
the German Jugendamt

Italian

Germany,

1378-15

by R. P-I. (Italian) on the performance of
the German Youth Welfare Office
(“Jugendamt”)

Italian

Germany,

1425-15

by C.J. (French) on the non-recognition by
the German administrative (Jugendamt)
and judiciary authorities of a judgment
made in France

French

Germany,

0459-16

by A. J. Petition contre le detournement et
la distorsion du reglement europeen
4/2009 et des conventions internationales,
systematiquement mis en ceuvre au sein
des tribunaux de la famille en allemagne

French

Germany,

1021-16

by K.B. (French) on the change of family
name of binational children

French

Germany
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Annex 4C

Interventions of: Mr. Francesco Trapella, Italian lawyer, Maitre Muriel Bodin, French lawyer
and Ms Marinella Colombo, Italian journalist and author.

THE DEFINITION OF EUROPEAN PUBLIC ORDER AS A USABILITY PARAMETER FOR EVIDENCE IN
CRIMINAL PROCEDURES ON CRIMES IN THE FAMILIAL DOMAIN*
Francesco Trapella — Head of Research in Public Law (Tor Vergata University, Rome) and
Research Associate in criminal procedure, University of Ferrara.

1. EUROPEAN PUBLIC ORDER

To delineate the subject of this document, we must first define European public order. In 1995, in
the Lozibou judgment, the European Court of Human Rights stated that the European Convention
on Human Rights is an instrument of European public order?. This notion therefore demonstrates
the recovery of the universality of moral values, which was shattered when the principle of national
sovereignty was confirmed by the construction of barriers of national autarky. The convention
brought about public order in the area of fundamental rights: it would be meaningless if its
implementation was influenced by national particularisms? and it therefore cannot be interpreted
in a different way in each Member State. Thus, as Caroline Picheral said, taking up Frédéric Sudre’s
definition, European public order is a ‘functional legal category responsible for the democratic
values and liberal economic values necessary for European integration’®,

When one talks about fundamental rights, one refers to ‘“the rights which are actually
declared and protected before a court’, which are guaranteed by internal constitutional rights, the
European Convention on Human Rights or the Charter of Fundamental Rights”*. European public
order is also defined by EU law: the treaties and secondary law. Before the Treaty of Lisbon, the
Court of Justice often relied on the European Convention on Human Rights, as it expresses a
common tradition in European countries. Since the Nice Charter in 2000, the fundamental rights
which it provides for can be invoked before a European judge: a Court of Justice judgment from
2006 appeared to add the Nice Charter to the sources of law in the Union. In 2009, the Treaty of
Lisbon confirmed this. Lastly, the Court of Justice opinion 2/13 of 18 December 2014 stated that
‘The agreement on the accession of the European Union to the European Convention for the
Protection of Human Rights and Fundamental Freedoms is not compatible with Article 6(2) TEU
or with Protocol (No 8) relating to Article 6(2) of the Treaty on European Union on the accession
of the Union to the European Convention on the Protection of Human Rights and Fundamental
Freedoms’. There are two systems for the protection of fundamental rights: on the one hand, the
European Convention on Fundamental Rights and, on the other hand, the Nice Charter®.

Our brief overview has shown that there are two sources of European public order: the
European Convention on Fundamental Rights and EU law® and of course the national

! ECHR, 23 March 1995, Lozidou c/ Turquie, req. 15318/89, point 93.

2 S, Lonati,Metodi d'interpretazione della Corte edu e equoprocesso, Giur. cost., 2015, p. 253.

8 C.Picheral, L ordre public européen: Droit communautaire et droit européen des droits de I’homme, La
Documentation Frangaise, 2001, p. 4.

4 S, Nadaud, Codifier le droit civil européen, Larcier, 2008, p. 111, which quotes J. Andriantsimbazovina,
Constitution européenne et droit fondamentaux, www.upmf-grenoble.fr.

5 Before the Treaty of Lisbon, however, ‘decisions by community courts which relied on the Charter of Fundamental
Rights were rare and only related to the CFI’: see S. Nadaud, Codifier, mentioned above, p. 112, note 550. Following
the Treaty of Lisbon, in a judgment from 2013 (CJEU, 26 February 2013, Aklagaren, C-617/10), the Court of Justice
highlighted the autonomy of the Nice Charter, therefore national judges should assess whether, in a specific case, EU
law or ECHR can be applied: the court does not offer fixed criteria.

6 See, for example, F. Sudre, L apport du droit international et européen a la protection des droit fondamentaux, in
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constitutions.

2. THE RIGHT TO EDUCATION: NATIONAL LAWS, ECHR, ETC.
According to Frédéric Sudre, European public order comprises eight rights, one of which is that of
‘parents in respect of their convictions with regard to education’®: it follows that a parent’s right to
educate their children according to their own will and that of their child to receive a full education
comes from the concept of public order.

It is important to understand what the word ‘education’ means. In THE
REPUBLIC, Plato said that ‘thanks to a good education, [citizens] will grow up (2) balanced men’.
The word actually comes from the Latin: Ex-Duco,, which means: to guide or draw out. Education
is therefore the act of ‘taking the child out of his natural (13) state’ and ‘bringing out of him that
which he possesses in potential’; in German the term is ERZIEHEN, formed from the verb "ZIEHEN’,
which means ‘to pull’: Claude Bernard said that 'ERzZIEHEN indicates the conduct of those who
‘pull the child that resists... To educate is therefore to struggle: an unequal struggle between child
and adult’®>. On the basis of this reflection and of European law on the subject?, in Italy, the
legislative decree of 28 December 2013, No 154 and the law of 18 June 2015, No 101* replaced
the word ‘POTESTA’ with RESPONSABILITA’, thus the ‘responsibility of parents’ for their children:
one no longer has only rights and powers over the other, but also obligations and (17) duties; under
Italian law — and European regulations — education includes all the situations which link adults and
children by having an effect on reciprocal rights and duties.

Article 2 of the first ECHR protocol talks about ‘the right to instruction’, but
this should be understood as the ‘right to education’ and is therefore about the parents’ prerogative
(18)
for their children and the limitation of state action. On the basis of this consideration, in the 1993
HorFrFMAN judgment®, the European Court of Human Rights stated that national judges cannot
refuse to give custody of a child to its mother on the basis of her (20) religious or philosophical
beliefs. In the 2003 PALAU-MARTINEZ judgment, the court stressed that national judges cannot take
a child away from its mother on the basis of abstract considerations on her religious affiliations: in
this case, the French judge argued that ‘the educational rules imposed by Jehovah’s Witnesses on
the children of their followers are fundamentally questionable owing to their severity, intolerance
and the obligations imposed on the children to practise proselytism” without specifically explaining
the reasons why the mother, who (21) was a Jehovah’s Witness, was a danger to her child.

In the legal culture of European countries — and in the case-law of the European Court of
Human Rights — educational freedom, i.e.: A) the right of parents to direct their children towards a
certain ethical realisation or certain moral, philosophical or religious beliefs, and B) the right of the
child to be instructed and maintained and to grow up in a safe and formative context — are
fundamental rights. This freedom is a limitation to the actions of states, which cannot contradict the

SFDI, Droit international et droit communautaire - Perspectives actuelles, Pedone, 2000, in particular p. 181-187 and
G. Cohen Jonathan, Aspects européens de droits fondamentaux, LGDJ, 1996, 61.
! F. Sudre, ’Existe-t-il un ordre public européen?’, in P. Tavernier, Quelle Europe pour les droits de I'homme?,
Bruylant, 1996, p. 54.
2 C. Bernard, Comment nos ministres font [’histoire. Le discours de l’instruction publique et ses procédés de
persuasion, Presses Universitaires du Mirail, 1990, p. 221.
8 V. Decision 2003/93/EC of the Council of 19 December 2002, authorising Member States to sign, in the interest
of the community, the 1996 Hague Convention on jurisdiction, applicable
law, recognition, enforcement and co-operation in respect of parental responsibility and measures for the protection of
children.
4 With which Italy finally ratified the 1996 Hague Convention. V. M.G. Ruo, La
ratifica della Convenzione dell’Aja del 19 ottobre 1996, inMinorigiustizia, 2015, 4, p. 43.
> ECHR, 23 June 1993, Hoffman v. Austria, req. 12875/87, points 30-36.
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educational direction chosen by (22) the parents, unless the child is in danger.

3 __ ANDEU LAW

The European Union includes education in its fundamental human rights. The Nice Charter, for
example, mentions the RIGHT TO EDUCATION in Article 14: ‘everyone has the right to education’.
This principle derives from the others expressed in Article 24: ‘Children shall have the right to such
protection and care as is necessary for their well-being” and ‘every child shall have the right to
maintain on a regular basis a personal relationship and direct contact with both his or her parents,
unless that is contrary to his or her interests’. Therefore, while parents define the pedagogical
direction of their children and, inversely, children have the right to receive a full education, they
also have the right to maintain contact with both of their parents, even if they are separated from
them: this right was laid down in both Article 9(3) of the International Convention on the Rights of
the Child and Article 4 of the European Convention on the Personal Relations of the Child of 15
May2003 (23).

Lastly, Article 33 of the Nice Charter protects FAMILY LIFE, which means ‘the family shall enjoy
legal, economic and social protection’.

The Charter safeguards human dignity and respect for physical and moral integrity (24): it
‘does not affect in any way the right of Member States to (25) legislate in the sphere of public
morality [and] family law’, but rather contributes to establishing a European public order. In
addition, the European Parliament Resolution of 14 March 1984, the 1996 Hague Convention and
Council Decision 2003/93/EC (19 December 2002) form the notion of European public order in the
context of relationships between adults and children.

The European Union protects the family, which becomes the main context in which an
individual’s personality is formed: the preservation of the family under EU law is so strong that, in
the AKRICH judgment, the Court of Justice stated that, when assessing a spouse’s request to enter
and remain in a Member State, the authorities should take into account the law on the right to family
life, under Article 8 ECHR, provided that the marriage is genuinel.

The only limit to preserving the family is, of course, public order: for example, the Court
of Justice prohibited the family of a Turkish citizen who had been accused of several crimes against
cultural heritage from being reunited. The family is therefore an (2) inviolable context unless it
represents a threat to public order: once again, the state cannot intervene in family life but it can
prevent it, if: A) family members are in danger; B) family members are a danger to the community.

The Court of Justice’s specific decision-making technique should be clarified: it refers to
Article 8 ECHR, thus demonstrating that the concept of European public order in family law comes
from the interaction of EU sources and the European Convention on Human Rights. The Court of
Justice and the European Court of Human Rights protect families, children and their right to
education. It is possible, however, for them to interpret the law differently, given the diversity of
contexts and decision-making procedures in the two legal systems (29)

.These differences do not detract from the theory under which the right to education for children
and, more generally, their relationships with their parents are considered to be inviolable values,
protected at all levels by national and European law?.

4. Provisional conclusions

We have spoken about European public order in a similar manner to the rushed traveller Roberto
Bin, who touches on Venice, Florence and Rome, struggling to address all of Italy 31

in just a few days: we have dealt briefly with the main opinions of European judges — from the
Court of Justice and the European Court of Human Rights — with regard to European public order
applied to the family and, in particular, to the relationships between children and their parents.

1 ECJ, 23 September 2003, Akrich, C-109/01, Rec. 1-9665.

2 ‘European law’ here means EU law and the law under the European Convention on Human Rights.
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Our analysis has led to the following conclusions:
- the right to education is part of European public order: it is a subjective legal
situation which belongs to children with a need to be addressed in accordance with the
principles of life together;
- countries cannot intervene in the beliefs of parents with regard to education;
- the state can only intervene in the education of children in the event of a danger to
the child or the community;
- acomplete education indicates that the child has a continued relationship with both
parents, therefore the state cannot arbitrarily halt the relations between a child and one
of his or her parents.

It will be necessary to consider the validity of our conclusions on procedural law, that is to
say, to consider whether the evidence gathered in spite of the inviolability of the family — and
therefore the child’s right to education and the parent’s right to choose that education — can be used
in a civil or criminal procedure.

5. PROCEDURAL PUBLIC ORDER

There is a PROCEDURAL public order, this means all the guarantees which connote (32

a fair trial and which influence how the legality of court actions is monitored (33)

. Firstly, one must consider Article 6 ECHR, under which judges must monitor the regularity of the
procedure and uphold the rights of defence®. According to the Court of Justice of the European
Union, the ‘exercise of the rights of the defence... occupies a prominent position in the organisation
and conduct of a fair trial and is one of the fundamental rights deriving from the constitutional
traditions common to the Member States and from the international treaties for the protection of
human rights on which the Member States have collaborated or of which they are signatories,
among which the European Convention for the Protection of Human Rights and Fundamental
Freedoms, signed in Rome on 4 November 1950, is of particular importance’?,

The judges cited the European Court of Human Rights’ KROMBACH judgment: once again,
the decisions of the two European courts influence one another and form the basis of European
public order.

In KROMBACH, the European Court of Human Rights ruled against France for breaching
Article 6 ECHR, as the judges in Paris had handed down a fifteen-year prison sentence to Dieter
Krombach despite his absence during the trial and in conflict with the NON BIS IN IDEM principle: he
had been sentenced in Germany for the same acts®. (37)

Article 6 ECHR guarantees procedural public order: the GamBAzzI judgment offers an
important clarification: ‘fundamental rights, such as respect for the rights of the defence, do not
constitute unfettered prerogatives and may be subject to restrictions. However, such restrictions
must in fact correspond to the objectives of public interest pursued by the measure in question and
must not constitute, with regard to the aim pursued, a disproportionate breach of those rights’.

Each state regulates civil and criminal procedures according to its own preference; as a
result, structural differences are possible, although the rights and guarantees listed under Article 6
ECHR must be respected by national judges in their essence. If the defendant is ordered, under
Italian law, for example, to (ss) bring a case at least 20 days before the first hearing, Article 6 ECHR

! In the ECHR on 20 July 2001 in Pellegrini v. Italy, req. 30882/96, for example, a breach of Article 6 ECHR was
determined owing to an infringement of the right to adversarial proceedings.

2 ECJ, 2 April 2009, Gambazzi, C-394/07, curia.europa.eu, point 28.

8 ECHR, 13 February 2001, Krombach v. France, req. 29731/96. The claimant’s grievances are very interesting: he
‘also submitted that the penalty for his failure to appear (namely the bar on his being represented or defended and the
refusal to order new investigative measures) was disproportionate. He contended, firstly, that there had been no need
for him to attend court in person because the Assize Court should have ruled on the non bis in idem principle on its own
initiative before examining the charges against him. Above all, the applicant submitted that considerations relating to
the proper administration of justice did not justify an accused being denied representation’ (point 72).
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is not breached if, in another state, the defendant is ordered to bring a case within a different time
limit: the important thing is that the party has the possibility to express his or her point of view and
to request evidence.

6. THE CIRCULATION OF DECISIONS AND EVIDENCE CONTRARY TO EUROPEAN PUBLIC

order in criminal procedures

There is a double level of protection in family rights-related proceedings which concern the
interests of parents and children: one the one hand, the relationships between the two are protected
under European law and, on the other hand, the participation of both parents and, as far as possible,
of the children, is guaranteed under the rules of procedural public order.

If, for example, in a custody case, the father was not heard by the court even though he was
available, and the judges take their decision on the basis of the statements and requests of the
mother, there is a clear breach of procedural public order which also affects the right of the child
to maintain contact with his or her father. In this case, there is a double infringement of public
order, to a substantial degree, and of the rules of a fair trial. For that reason, under the 1980
Luxembourg Convention, ‘a request for recognition or enforcement in another Contracting State
of a decision relating to custody shall be accompanied by: ... €) in the case of a decision given in
the absence of the defendant or his legal representative, a document which establishes that the
defendant was duly served with the document (39) which instituted the proceedings or an equivalent
document’.

Procedural protection is secondary to the protection offered by substantive law, thus a
decision which detracts from public order breaches the rights of the unsuccessful party twice: it is
in fact an incorrect application of the law — or, if it is the law which contradicts public order, the
judge does not refuse to apply it — and, for the purpose, it rules against a party without that party
being heard or, in a more general sense, without it having the opportunity to make a statement in a
trial compatible with Article 6 ECHR.

There are two possible conclusions:

1. the decision contrary to public order cannot be recognised in the other EU Member
States;

2. the evidence obtained in the trial which led to the decision contrary to public order
cannot be considered by a judge in another Member State: otherwise evidence contrary
to public order would circulate within the Union.

We must now examine each of the two conclusions.

Allow me to state immediately that | am a specialist in criminal law and will therefore
concentrate on the cooperation tools against transnational crimes: above all the European arrest
warrant, the European protection order, the European survey decision and the means of recognising
the decisions related to supervision measures as an alternative to provisional detention provided for
in Council Framework Decision 2009/829/JHA.

In 1998 in Cardiff, the European Council was invited by the British delegation to ‘determine
to what extent there is reason to extend the mutual recognition of court decisions’’: This idea
received the support of several Member States and led, in 2002, to the framework decision on the
European arrest warrant?. Thanks to the warrant, the act of delivering those accused or found guilty
of transnational crimes (42) went from ‘weighty tomes’ of bilateral or multilateral extradition
conventions to a single instrument which is shared by the whole European Union. Of course, each
Member State implemented the framework decision in accordance with its own laws: furthermore,
among the reasons for not implementing the warrant are, for example, the cases in which a state
demands the competence to pursue the offence according to its own criminal law, or even cases in

! The international federation for European law, Police and Judicial Co-operation in the European Union.
National Report 2004, Cambridge, 2004, p. 339.

2 V. G. de Kerchove, A. Weyembergh, La reconnaissance mutuelle des décisions judiciaires pénales dans ['Union
européenne, Brussels, 2002, p. 255.
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which the action forming the basis for the warrant does not constitute an offence under the law of
the state in which it was committed. Articles 24 and 25 of Council Decision 2007/533/JHA made
it possible for a Member State to request and obtain an indicator of validity with the aim of
forestalling an arrest for surrender purposes if carrying out the warrant is not compatible with its
national law.

Analogue mechanisms to protect national interests are targeted by Article 15 of framework
decision 2009/829/JHA — which safeguards, under Article 5, ‘the fundamental rights and legal
principles set out in Article 6 of the Treaty on European Union’ and which commits to protecting
public order (Article 3) —, by Article 10 of Directive 2011/99/EU* and by Article 11 of Directive
2014/41/EU.

Cooperation in Europe with regard to criminal law is governed by national enactment
legislation on framework decisions and directives: it is possible if Member States share the same
values. That is where the link lies with the notion of European public order, which is specifically
understood as a system of fundamental principles accepted and applied in all EU Member States.

Which brings us to the second conclusion: the evidence obtained in the trial which
contradicted European public order cannot circulate within the Union. In fact, Article 11(F) of
Directive 41/2014/EU makes it possible to refuse to recognise or implement a European
investigation order in the Member State addressed if ‘there are serious reasons to believe that
implementation of the investigation measure indicated in the European investigation order would
be incompatible with the obligations of the executing state under Article 6 of the Treaty on
European Union and the charter’. The rule is similar to that in Article 5 of Framework Decision
829/2009/JHA, which cites Article 6 of the Treaty on European Union and the Nice Charter, i.e.
the sources of European public order.

When evidence enters a criminal trial in another Member State, the judge in that Member
State must carry out a USABILITY TEST to determine whether the acquisition of this element could
detract from the fairness of the trial or the rights of the parties involved. It is Article 6 ECHR which
imposes the test with the aim of guaranteeing that the evidence is legitimate and the judge exercises
his or her power in a way that is compatible with the right to a fair trial.

European countries lay down the exclusion rules for evidence which contradicts the law: in
1962, for example, the Supreme Court in the Netherlands stated that blood samples collected
without consent cannot be used in criminal proceedings?, almost forty years later, in Italy,
according to a judge, corpus DELICTI determined following an illegal search cannot be used to
demonstrate the criminal responsibility of the defendant®.

This leads to an initial conclusion: national judges are free to evaluate evidence on the basis
of their convictions and the evaluation rules which can be imposed by internal laws; an exclusion
rule is provided for across the Union: evidence which contradicts the fundamental principles — i.e.
which contradicts European public order — cannot circulate from one country to another.

Lastly, the double nature of European public order, substantive and procedural, which has
been covered, ensures that usability checks by national judges with regard to evidence collected
abroad take into account, on the one hand, upholding fundamental rights in the collection and
acquisition procedure and, on the other hand, the compatibility of the probatory situation with the
fair trial principle outlined in Article 6 ECHR.

7. SUMMARY
To summarise what has been covered: family and the relationships between parents and children

1 F. Ruggieri, Ordine di protezione europeo e legislazione italiana di attuazione: un ’analisi e qualcheperplessita, in

Proc. pen. giust., 2015, 5, p. 99.

Z 1t was the Bloedproef Il judgment of 26 June 1962 (N.J. 1962, 470).

8 G.i.p. Bolzano, ord. 18 June 2000: which ruled that the judge cannot apply the male captus, bene detentus principle
(v. Cass., sez. un., 27 March 1996, No 3) to any cases involving an illegal search because it would mean legitimising
bad police conduct.
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are part of European public order; evidence which fails the double usaBILITY TESTOr a decision
which concludes an unfair trial cannot circulate within the Union. If, by chance, the rights of parents
with regard to their children are breached during a trial, the result of this breach cannot be brought
before a court in another Member State.

This premise makes it possible to explain the relationship between civil and criminal
procedures when there are, on the one hand, issues related to the family and the education of
children and, on the other hand, crimes against minors. The chosen example is that of parents
discussing the custody of their children in one state and the mother then taking her children to
another country without the father’s permission: can the evidence acquired in the judgment on
custody be used by the criminal-court judge in the other state? Yes, if the evidence passes the
USABILITY TEST. Can the decision which gives the mother custody of her children be acquired for
the child abduction trial abroad in order to demonstrate that the woman has taken her children
across the border in an effort to protect them? Yes, if the civil procedure complied with Article 6
ECHR and, in a more general sense, the values of procedural public order.

8. The JUGENDAMT case

The JUGENDAMT, the German body responsible for young people, offers a very good example of
our theory. In the debate of 15 January 2008 at the European Parliament in Strasbourg, Boguslaw
Rogalski, of the UEN Group, said: ‘every child must have a guaranteed right to have continuous
and direct contact with both parents, as well as the right to be brought up in the parents’ culture
and the right to learn the language of both parents. These rights are repeatedly violated by the
German Office for Children and Young People, the JUGENDAMT, as regards children one of whose
parents is foreign. In cases of divorce, the JUGENDAMT uses any method to deprive the parent who
is not German of their parental rights’!. Hanna Foltyn-Kubicka, also from the UEN Group, said:
The provisions creating the Jugendamt date back to 1939 , | repeat, 1939 , and they continue to
function under the law in an almost unchanged form. This institution acts on behalf of what is
called the good of the child, but this concept has not been defined anywhere, which means that it
can be interpreted in any way whatsoever. In proceedings, the Jugendamt favours parents of
German background. Another concern is that it is not subject to any outside controls.(47).

If they are right, the JUGENDAMT is in breach of European public order: in that case, the
office’s records cannot be acquired in a civil or criminal procedure abroad, nor can the decision of
a judge, which is based on the accounts of the JUGENDAMT, circulate within the Union.

In Germany, the SGB gives special powers to the JUGENDAMT in judgments before the
family tribunal (850), on the adoption of a child (§51), or in relations with the tribunal for minors
(852). Under 81712 BGB, at the request of a parent, the JUGENDAMT becomes the guardian of the
minor and takes the place of the child’s father or mother: the office for children is therefore the
third parent.

The JUGENDAMT can intervene heavily in the lives of families which fall under its attention:
the office’s reports can be used by German judges and, more precisely, by the family tribunal or
the tribunal for minors.

The description provided below — containing three parents (the father, the mother and the
JUGENDAMT) or one of the two natural parents and the office for children — is compatible with
Article 6 of the ‘GRUNDGESETZ’ (GERMAN BASIC LAW): under the second paragraph ‘raising and
educating children are natural rights of parents and an obligation which falls to them first and
foremost. The state community shall watch over the manner in which these tasks are carried out’.

The meaning of ‘watch over’ must be understood: abstractly, it can be said that the state
intervenes when parents breach the rights of their children, by not sending them to school or by
preventing them from having a normal life, for example. If Article 6(2) of the GRUNDGESETZ is read

! The debate can be found at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
/[EP//ITEXT+CRE+20080115+ITEM-015+DOC+XML+VO0//EN&Ilanguage=HR.
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in the sense indicated by the European Court of Human Rights, the right of minors to education —
and inversely that of parents to educate their child — is part of European public order. The state’s
activity with regard to families cannot detract from the rights of the family members.

If ‘watch over’ is read in the sense of allowing the JUGENDAMT to intervene in the
relationships between parents and children by means of it replacing the father or the mother, the
application of the GRUNGESETZ given under the law and the State praxis contradicts European rules
on the family and, consequently, European public order.

If a German judge applies 8850 or 52 of the SGB in a manner which does not allow one of
the parents to participate in the judgment before the family tribunal or the tribunal for minors, as
the parent has been replaced by a member of the JUGENDAMT, this constitutes a breach of Article 6
ECHR and procedural public order.

In all the cases that have been examined, an account by the office for children which
contradicts the freedom of education cannot circulate in the European Union. Let us consider the
real case in which an Austrian citizen took her two children to Innsbruck against the will of their
Italian father: the trial for the abduction and retention of the children abroad began in Italy (Article
574(a) of the Italian Criminal Code). In the judgment, the defendant’s lawyer called on the Italian
judge to acquire the Austrian JUGENDAMT’s account in an effort to demonstrate that the minors
preferred to stay in Austria rather than return to Italy. The Italian judge rejected the documents
presented by the defence because they were not certified copies (48) in accordance with the act
produced by the office for children. In addition to the problem with their form, the Italian judge
was not able to accept the documents because the father had demonstrated that he was never heard
by the JUGENDAMT or the Austrian judge in the custody and repatriation procedures. In other words,
the Austrian judge and the office for children made a decision on the relationships between the
children and their
parents and on their stay in Austria without hearing the father: there was a breach of procedural
public order from the point of view of the possibility for the claimant — in this case the father — to
address the judge responsible.

It is possible to draw conclusions for a project to safeguard the family under European law.
The Member States can watch over the relationships between parents and children: the verb ‘watch
over’ from the GRUNDGESETZ is only compatible with the Strasbourg Convention if one reads it as
‘to protect’. The Italian Constitution, for example, in Articles 30 and 31, refers to the ‘protection’
of childhood and motherhood, thus the state cannot choose the place of education for families, but
can outline policies to support parents, minors, schools and young people in general. Any activity
which is more invasive contradicts European law or, more specifically, European public order: the
results of these invasive activities cannot circulate within the Union and cannot demonstrate an
inadequate level of education afforded to a young person; for those reasons, they are not permissible
in a procedure, even a criminal procedure, as they are unusable.

* Account from the meeting of the Working Group on Child Welfare (Committee on Petitions of the European
Parliament) - 29 September 2016.

2 See M. Cappelletti, 1l controllo giudiziario delle leggi nel diritto comparato, Giuffré, 1968, p.9.

3 F. Matscher, Methods of Interpretation of the Convention, in R. Mcdonald, F. Matscher, H. Petzold (under the
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Comments by Maitre Muriel Bodin (meeting of the Working Group on Child Welfare of
29 September 2016)

The Jugendamt, as an administrative service under the auspices of local councillors in urban
centres, assists Family Courts with regard to all measures concerning children and adolescents.
This gives it a decisive say in all family proceedings and in their outcome. The Jugendamt is a
stakeholder in the same way as the parents of children affected by these measures and may
choose to act as guardian with or without the consent of the parents who are considered only as
genitors and not educators.

The problem is that the Jugendamt is biased, as it has its own criteria for determining the child's
interests which are societal rather than family criteria - criteria relating to local administration,
rather than to the child as a person. It is also responsible for implementing Family Court
decisions and the Jugendamt may interpret these decisions narrowly or broadly as it sees fit.

Moreover, the Jugendamt is also a player in the judiciary, as it evaluates the performance of
judges in family cases and can thereby influence their careers.

Thus the Jugendamt is not only partisan, it also assesses the judges who take the decisions on
which the Jugendamt issues opinions; this makes judges very sensitive to these opinions that
they endorse without taking into account the context or obtaining the evidence on which these
opinions are based.

In virtually every case, preference is given to German nationals. Preference is also given to the
mother. German is the only language used.

The following rights are thus violated:

1) The right to a fair trial for the non-applicant parent; this requires at the very least that
both sides of the argument should be heard, that the points in the debate should be translated
and interpreted, that a genuine investigation should be held and that the proceedings should be
impartial; instead German fellow- citizens are given preference by the Jugendamt.

2) The right of the child to be heard (right to fair trial as one of the parties) and to know
both parents (International Convention on the Rights of the Child) and be raised by them.

3) The right to freedom of movement and freedom of establishment within the EU, since
a child is forbidden from approaching a parent who is not a resident of Germany, outside the
borders of Germany.

4) The right to enforcement of judgments within a reasonable period of time.

Oral intervention:

Mrs Bodin started her intervention by reminding that Germany and France are two founding
countries of the EU, with remarkable child protection systems with both their own
shortcomings. She estimates that it is important to take into account the unfairness of family
law where the decision of the judges are based on human relationships. She recalled that in
family justice, the judges cannot rely only upon the testimonies of the parents and need the
support of an external body to take their decision. This situation raises problems in every
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countries. In Germany, this support comes from the Jugendamt. She highlights several
characteristics of this administrative body:

- Jugendamt offices are under the responsibility of local authorities, which means that there is
no harmonisation of the recruitment and training of their staff at a national level and might
explain sometimes the difference in the quality of the services provided,;

- there seems to be a presumption of innocence in favour of the German partner in case of
separation of a couple and the decision taken in consequence to this separation are unilateral,
without adversarial phase;

- the opinions provided by the Jugendamt are in practice almost mandatory and only the
Jugendamt can appeal the judge decision;

- the Jugendamt is also responsible for the execution of the judicial decisions which can be very
long sometimes and can decide of the temporary measures related to the child in between
without any consideration of the parents feelings;

- the Jugendamt services mark the judges and somehow can influence their carreer;

She concluded with two remarks: a State is responsible for its organisation and must respect its
own legislation/Constitution and the policy of regionalisation might offer some possibilities of
improvements in the quality standards of the social services and in the relations between
regional services of different Member States.

Intervention of Marinella Colombo

Ladies and gentlemen,

I should like to take this opportunity to thank the Committee on Petitions for agreeing to
consider a complex subject - the German family system and its Jugendamt, which, since the
mid-1990s, has been a source of concern to thousands of families in Europe, but which has not
so far received any clear explanation, due to the shortage of non-German specialists on the
matter.

I would remind you that in 2008 the Committee on Petitions drafted a first working document
on the subject. It already confirmed the seriousness and extent of the problem, without,
however, suggesting any avenue to be pursued in search of a solution.

Then, in 2011, following a visit to Berlin by the outgoing Committee on Petitions’ working
group, a second working document was drafted. The then Chair — Ms Erminia Mazzoni — had
stated publicly that its drafting had taken more than a year because German Members of the
European Parliament, even if they had not participated in the visit, had tried to obstruct the
work of the drafters, in order to conceal the true situation.

The document published in 2012 made it possible for those in authority in Germany to convince
their counterparts that their administrative and judicial system was similar to those of other EU
countries (http://jugendamt0.blogspot.it/2012/12/strasburgo-i-diritti-dei-minori.html). Neither
the fact-finding trip nor that document shed any light on the matter, let alone pointing to an
embryonic solution. The problem persists and is getting worse by the year. The very numerous
citizens who are affected — both Germans and people of other nationalities — are now placing
all their hope in the efforts of your working group, which is expected to ascertain the facts and
put forward a practical solution. I wish to contribute to that effort.

Various questions need to be considered, the first being why the German establishment is trying
to claim, and doing everything in its power to persuade people, that its family justice system
(legislation, courts, etc.) is identical to those of other European countries, if it is giving rise to
SO many petitions.
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It is true that, at first sight, the system may seem to be identical. However, it is backed by a
powerful political system (Jugendamt) which operates in the background, without there being
any means to oppose it effectively, to prohibit it from implementing its political decisions in
other European jurisdictions, which are compelled by European regulations to recognise them
without an enforcement order (exequatur). The decisions of the Jugendamt therefore have a
direct impact in other jurisdictions. It is on this basis that Germany can no longer take refuge
behind the pretext of national sovereignty in legal matters to refuse to allow European bodies
to exercise powers of scrutiny , scrutiny which cannot be confined to issues of ‘correct
application” but which must extend to the correctness of the procedure on which judicial
decisions are based. If the ‘exequatur’ principle were reintroduced, | can assure you that most
of the decisions on family justice issues taken in Germany would be inadmissible in our
jurisdictions.

First of all there is the key problem of how to translate the German judicial terms. The German
system provides for institutions and measures which have no equivalents in our jurisdictions
(Jugendamt, Verfahrenspfleger, Beistandschaft, etc.). These terms can only approximately be
rendered into other languages, and the way in which that is done by no means reflects either the
prerogatives of the parties concerned or their interactions in the judicial procedure. That gives
rise to misconceptions.

The JUGENDAMT (pronounced ‘You-Gen-Tamt’).

This term is generally translated as ‘child protection service’. In reality it is anything but: it has
more powers than a court and its purpose is not what we are encouraged to believe.

In court, it is a party to all cases where a minor is involved. That is true even if the parents have
full parental authority over their children and not therefore — like the social service or the
guardian in other countries — in the case of problem families or when it has been necessary to
withdraw parental authority from the parents. It may be said that, in Germany, a child has three
parents: the Jugendamt is automatically designated, as provided for by Article 50 of Book VI1I
of the German Social Code (SGB = Sozialgesetzbuch).

It is not an auxiliary to the court, but on the contrary it gives the court its ‘recommendation’ on
the decision to be taken well before the first hearing. If the court has the temerity to rule
differently, the Jugendamt may appeal against the decision, as also indicated in Article 162 of
the Law on procedures for family cases and non-contentious proceedings (FamFG = Gesetz
uber das Verfahren in Familiensachen und in den Angelegenheiten der freiwilligen
Gerichtsbarkeit)

The Jugendamt is officially designated ‘6ffentlicher Trager der Jugendhilfe’, as against ‘freie
Trager der Jugendhilfe’ (the latter being political and church bodies). At federal level, the
Jugendamt is exempt from parliamentary control. It operates under the aegis of a public-interest
association, the AGJ e.V. in Berlin, which in particular acts as an umbrella body for the 16
‘Landes-Jugenddmter’ or ‘national’ directorates of the Jugendamt (those in each of the 16
German states, the ‘Lénder’). Its annual budget, which varies from year to year, totals several
billion euros.

At local level, the Jugendamt is the public part of the very secretive Jugendhilfeausschuss,
‘youth assistance council’ (the term ‘assistance’ needs to be taken with a pinch of salt here).
The Jugendamt relies on the autonomy of the communes, which is guaranteed to it by Article
28-2 of the Grundgesetz. That is the argument used by German parliamentarians (Members
both of the Bundestag and of the European Parliament) when they claim that they have no
power to resolve the problem, or rather to conceal their reluctance to alter an ultra-nationalistic,
discriminatory system.

The Jugendamt acts as a register of births, deaths and marriages, it receives recognitions of
paternity (Vaterschaftsanerkennung) from unmarried fathers and declarations of intent to share
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parental care (gemeinsame Sorgeerkl&rung) — if that is what a German mother wishes — and
keeps the register of such declarations.

The numerous other functions of the Jugendamt are stipulated in Book VIII of the German
Social Code (SGB - not to be confused with the BGB, the Civil Code), in the Law on procedures
for family cases and non-contentious proceedings (FamFG), and in the law on advances of
maintenance payments (Unterhaltsvorschussgesetz - UVG).

Another party to procedures relating to families in Germany which has no counterpart in other
countries is the VERFAHRENSBEISTAND (previously Verfahrenspfleger).

As there is no counterpart for this, it is wrongly translated as ‘child’s lawyer’; in reality, this
person’s legal role is a different one, requiring him to represent the interests of the German
State, and a literal translation of the term is ‘assistant to the procedure’. This therefore has
nothing to do with the interests of the child. That is very clear when one of the two parents is a
foreigner: the Verfahrensbeistand submits his report to the court without even knowing the
foreign parent. Or, to cite another example: if a child who is old enough decides to choose a
lawyer for himself, the law does not permit that.

The Verfahrensbeistand is, for example, the person who is required to ensure that a child who
Is in Germany, even as a result of abduction, remains there. He therefore attends training courses
to learn how to write reports claiming that a child who has been abducted to Germany has
integrated well into his new surroundings and that, as the Conventions require, he should
accordingly stay there.

Reading hundreds of case files shows that the Verfahrensbeistand claims that the child has
assimilated well in Germany and is already speaking German just a few weeks after having
been illegally brought into the country!

The VERFAHRENSPFLEGSCHAFT (pronounced ‘Fer-farern's-pflayg-shaft’), or more
recently Verfahrensbeistandschaft, is therefore, together with Beistandschaft (pronounced ‘By-
stant-shaft’), which will be discussed later, the measure which renders legal remedies
ineffective for parents, relegating them to the role of mere spectators of a procedure concerning
their children.

Another point on which the German system differs from those of other countries is the way in
which children are interviewed.

In Germany, children are interviewed from the age of three, as provided for by international
conventions and consolidated German case-law.

The first consequence of this practice is this: as in other EU Member States, a three-year-old
child is not interviewed (children are interviewed only once they reach a certain maturity),
which allows Germany to refuse to recognise judicial custody decisions taken in other countries,
precisely because the child has not been heard.

Another consequence: three-year-old children are asked whether they like their kindergarten,
whether they have any friends, whether the nursery nurse is nice, and so on, and that is enough
to show that the child is well assimilated and that, as regards the principle of continuity, the
most important thing is that he should remain in his social milieu, even if that means that he
will lose his mother, who for example has been relocated abroad by her employer.

In a word, the hearing is used to claim that the social milieu is more important than the foreign
parent (given that the German parent provides a permanent home in Germany).

But that is not all: the hearing of the child is not recorded, and neither the parties nor their
lawyers attend it. it is therefore not known what questions have been asked and, above all, how
they were asked: according to statements by slightly older children, leading questions are
always put (making it clear what answer is expected).

Only the German State participates in the hearing: the judge, the Verfahrensbeistand and often
the Jugendamt. The parents receive only a brief summary confirming, in every case and as if
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by chance, what the Jugendamt had written in its prior recommendation to the court.
BEISTANDSCHAFT of the Jugendamt (pronounced ‘By-stant-shaft’) is the central measure of
the German family-law system. In practice, it renders judicial procedures ineffective, and
anticipates them. It introduces by administrative means, unilaterally and before any legal ruling
IS given, a series of binding measures, tacitly endorsed during the legal proceedings, which
exploit the minor child and the German parent without their knowledge.

The measure known as Beistandschaft of the Jugendamt is falsely presented as being merely an
application for advance maintenance payments which is right and fair. It imposes on the
German parent who seeks it a contract under which they undertake to live permanently apart
from the other parent (they are no longer permitted even to spend a few days’ holiday together).
It requires the relationship between the child and its foreign parent to be broken off and the
child’s non-German origins to be eradicated (the child is not permitted to visit its parent who is
living abroad). And above all it seizes the assets of parents that it has duly excluded, whether
this means a foreign parent in Germany or assets abroad. Beistandschaft therefore makes the
Jugendamt a central and major component of the German economy.

It should be recalled here that, when a child is abducted by his German mother from a foreign
country to Germany, before the non-German father forwards his repatriation application to the
authorities, he receives the Beistandschaft letter, informing him that the child is living in
Germany with its mother and that the child is claiming money from his non-German parent!
The Jugendamt threatens the non-German parent with court proceedings (while thus confirming
that it is in the process of substituting itself for him) and it requires him to send all his income
and his savings.

It has many effects, which in practice cannot be contested by legal means. I shall confine myself
here to listing the main ones:

Fundamentally, Beistandschaft enables the Jugendamt to place the German parent, or the parent
whom it expects to keep the minors in Germany, under its guardianship, with the aim of
securing a minor’s share of the rights to financial aspects and assets ('"Vermogenssorge'). The
child is automatically placed under its economic guardianship, with the aim of asserting these
rights as a State against the parent who is to be excluded (the non-German parent), before the
case is brought before the family court and without conceding the slightest right to the latter.
In this way it duplicates — in advance — the court procedure relating to the civil aspects of the
relationship between the minor and the parents, of a binding administrative procedure
pertaining purely to financial and property aspects of the child as an economic actor.

It renders legal remedies ineffective which might have been used to contest its discriminatory
nature. It entrusts in advance the ‘protection’ of the child to the German parent, awarded
custody of the child with the aid of persuasion, accordingly making the non-German parent the
parent without custody.

This measure applies for a maximum of 72 months (6 years) — the requisite period in order for
judicial remedies relating to the new parental relationship arrangements to be exhausted — in
order, at the end of the period, to cumulate the amount of arrears calculated before any court
ruling (between EUR 10 000 and 30 000 per child), and secure from the court a payment order
restoring to the German parent the economic share of their parental rights (Vermdgenssorge)
seized when the measure was implemented. It then uses that German parent as cover to seek
the enforced execution of the order by imposing a salary attachment order (in Germany or
abroad by means of European regulations) against a debtor — the non-German parent — who
now has no legal remedy.

I ought to make it clear that European Regulations 2201/2003, 4/2009 and 650/2012 currently
put Germany in the position of exporting the effects of its Beistandschaft to every jurisdiction
in Europe and exploiting foreign authorities to execute its political decisions, without their
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having any opportunity to contest this.

The KINDESWOHL (pronounced ‘Kin-des-voal’).

The Kindeswohl is the principle which binds all parties involved in family law decisions in
Germany. It does not mean the best interests of the child (which would be called ‘das beste
Interesse des Kindes’), or the child’s welfare as we understand it in our cultures. This term
needs to be understood in the light of the economic implications that a child has for the reunified
economic territory of Germany (Article 133 of the Grundgesetz).

As the child is effectively the property of a ‘super-parent’, namely the ‘Jugendamt’, which
represents the economic interests of the German community with regard to children, the term
Kindeswohl ought to be interpreted in the Hegelian sense, namely that of a society whose role
Is to preserve not the welfare of the child (its relationship with its two parents), but that of a
society in which the child is used to ensure the welfare of that society. Kindeswohl should
therefore be translated and interpreted as the ‘economic’ wellbeing of the German community
pursued by means of the child’, or else as the ‘wellbeing of the German people pursued by
means of the child’. The child is the instrument of national enrichment.

In fact it is the Germans themselves who confirm to us that in their country the best interests of
the child are primarily seen as being to grow up in Germany, as was stated in Berlin in
November 2011, at a meeting of representatives of the Lander. I quote: ‘Deutschland braucht
jedes

Kind, aber auch jedes Kind braucht Deutschland’ = Germany needs every child, but every child
also needs Germany.

Anyone who understands this interpretation of children’s welfare will no longer be surprised
by what petitioners complain of, and above all will appreciate why a non-German parent
separated from his or her German spouse (or a couple of non-German parents residing in
Germany) always constitutes a danger to the child, as we read in all the case files sent by parents
to the associations with which | work.

Once this ‘economic’ concept of the welfare of the child in Germany is understood, the role of
the Jugendamt as the guardian of this Kindeswohl, but also the precedence taken by economic
rights (governed by the supreme law of the market and regulated by the Basic Law) over the
civil rights of individuals (which are governed by the constitutions of the 16 German states and
the 27 non-German states), then the nationalism and the arbitrary nature of the administrative
and judicial decisions taken in Germany can readily be explained and seen to possess a natural
logic.

But the concept also makes German family law fundamentally incompatible with the family
law of other European jurisdictions. That is because that system makes the administration of
family justice the service provider for an economic entity superior to it — the Jugendamt — which
has to manipulate the law (its own, that of its partners and European regulations) in order to
pursue the economic purpose of any capitalist society: maximisation of its capital by means of
the child.

It is in the name of this economic Kindeswohl that the Jugendamt decides, with the concurrence
of the judicial system, to grant the ‘usufruct’ of a minor to whichever of its parents will
contribute to future economic prosperity, because he or she is guaranteed to keep the child
within its jurisdiction and ‘cooperates’ with it, meaning that the parent accepts all its
instructions unopposed.

It is in the name of a 'possible threat’ or of a potential economic ‘threat to the Kindeswohl’ of
the Germans (‘Kindeswohlgefdahrdung’), that the Jugendamt and the police justify the brutal
administrative abduction of a minor in Germany and the deliberate criminalisation of its non-
German parent, not even hesitating to deliberately seek the intervention of foreign police forces
(Europol, the Schengen Agreement, the European Arrest Warrant, when the parent is simply on
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holiday with his or her child), when the minor has been LAWFULLY taken outside Germany.
Later, during the judicial procedure, the gratuitous criminalisation of the foreigner and the
intervention of the foreign police serve as grounds justifying brutal and illegal action and the
concomitant confiscation of the parental rights of the non-German partner.

A mere suspicion (rather than tangible proof!) that a non-German parent might raise his child
speaking another language or that he might move with the child outside the territory where the
Jugendamt exercises control over the family courts — and what does it matter if that parent has
legally been awarded custody of the child? — constitutes a potential threat to the Kindeswohl of
the German people.

It is in the name of this sacrosanct principle of the economic Kindeswohl of the German people
that such measures are taken as for example deleting the name of a foreign parent from a child’s
birth certificate, germanising his surname (while also obliterating the non-German mother),
depriving a parent of any human right, while asserting ‘economic’ rights against them, namely
requiring them to pay maintenance for a minor on whom they have no legal claim.

Or radically eliminating foreign parents from the lives of their children because they have the
temerity to separate from their German spouse — thereby evading the control of the German
parent who plays the role of sentinel within the couple in the eyes of the Jugendamt — or, even
worse, who wish to leave Germany together with the children.

The Jugendamt is the ‘guardian’ of the (economic) ‘Kindeswohl’ of the German community.
In that role, it defines itself as a Wéachteramt (guardian agency). Its real remit is to protect the
human capital represented by children and parents for the benefit of the Federation and to
maximise its utility.

I shall publish a complete list of its opaque, disguised activities in a university paper. As you
can see from this brief account, the characteristics that differentiate the administration of family
justice in Germany from that elsewhere in Europe are many and varied. Above all, they are very
complex and difficult to identify for anyone who does not know the system in depth and has
not himself experienced all its baseness.

In the light of what has been said here, it is clear that the system under discussion is one that
has been planned down to the smallest detail, in which family justice is of a purely formal
nature. It gives the impression of justice and of adversarial proceedings producing what are in
fact political decisions of the Jugendamt which merely serve Germany’s economic interests.
Here, | have not discussed the conduct of legal proceedings as such, or the lack of effective
means of appeal to the European Court of Human Rights.

I would remind you that the first petition against the Jugendamt (the petition lodged by 10
parents) was submitted to the European Parliament 10 years ago. It already called for
suspension of mutual recognition of German court rulings (Regulation 2201/2003), until the
role of the Jugendamt in taking decisions on families had been clearly established. Since then,
in the absence of a response appropriate to the seriousness of the facts (legal despoilment of
children and seizure of foreign assets elsewhere in Europe by means of the German courts), the
problem has become considerably more widespread and more serious.

I beg you no longer to underestimate either the nature or the extent of this serious problem,
which is the source of a deep-rooted nationalism. It is also a source of very deep resentment,
not only towards the German people — whose elite are guilty of unspeakable and systematic
actions in this context which they constantly seek to relativise — but above all towards a
European Union which, after having imposed the application of German rules in all European
courts — without having ascertained in advance what the effects would be — is now incapable of
protecting these citizens against the violence of acts by the German administration, which is
using their children as instruments of economic policy, to obtain their labour and secure access
to their assets.
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I remain at your disposal to answer any further questions and to supply whatever documents
you may request.

Marinella Colombo
Holder of a Master’s in modern languages and literature from the University of Milan and a

Master’s in the law and protection of minors from the University of Ferrara
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Annex 4 D

Summary of the intervention of Mr Hoffman, representative of a Jugendamt of Berlin,
meeting of PETI Committee 10 November 2017

Mr Hoffmann informed about the responsibility for the Jugendamt in the federal structure of
Germany, which belongs to the competences of the 16 federal states. He outlined the tasks and
structure of the Jugendamt, its relationship with family courts and the appeal mechanism. He
highlighted that due to a large number of cases concerning child neglect, the protection mandate
of the Jugendamt has been comprehensively reformed in 2008. While decisions on interventions
in parental care can only be taken by a family court, there is one exception when the Jugendamt
is obliged by law to act. If a dangerous situation cannot be immediately averted, for example
together with the partens, the child can be taken “Inobhut” (into care). The family court must
then be immediately involved and confirm or reject this decision.

Mr Hoffmann informed that while children are being heard, such hearings are not recorded. In
case of divorces of parents, he underlined that the Jugendamt objective is to find a common
solution between the parents. Only if the parents cannot agree, the child’s wellbeing is
paramount - and not the interest of the parent. While the family court is obliged to hear the
Jugendamt, it does not have to follow its instructions. Mr Hoffmann also highlighted that there
is no mutual influence or dependency in the relationship between the family court and the
Jugendamt and that both are independent in their decisions. Furthermore, he said that in case of
separations, there are eight main aspects regarding parental care to decide about while each of
them can be contentious (e.g. who determines the right of residence, questions concerning
frequency of contact, passport issues, religion issues, healthcare issues). He underlined that the
solution is dependent on the will and the ability to communicate and cooperate on both sides,
and the tolerance to accept a relationship of the children with the other parent.

Mr Hoffmann also informed that in 80% of cases, parents succeed to find a common solution.
In 15-18% of cases, parents also manage to do so following professional counseling and
support. Only a handful of cases are extremely problematic, where all mediation attempts fail
and parents refuse to make compromises. Form his experience, such disputes are projected onto
the institutions involved which are blamed for the failure. If the parents can’t agree on shared
custody, the conflict becomes very sharp and children’s best interest often disappears from their
focus. In his opinion, this is the core of the problem. He also added that this applies to German
cases just as much as to intercultural cases.

Mr Hoffmann highlighted that there is no systematic discrimination of any group of people on
the basis of nationality. However, he can understand that the complexity of the German
procedure, the language obstacles, the distances, the different legal norms of the countries and
the different educational concepts can lead to misunderstandings and being seen as
discrimination.

Finally, he thinks that such assumptions are not correct. He added that disputes can last for
years, go through many stages of appeal and end up in the Petitions Committee. While they are
tragic individual cases, from his point of view, the difference of nationalities is not the key here,
but rather the inability to compromise and refusal to cooperate, matters that cannot be
influenced by any external authority. He put forward two specific solutions, precisely training
on problems solutions and putting in place more intense international exchanges of officials
and judges to raise awareness of the different structures, concepts and ways of working in the
various Member States. This will improve the mutual understanding and communication
between concerned citizens and officials.
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Annex 4E
Letter to the German authorities

To the attention of
Ms Manuela Schwesig, Federal Minister for Family Affairs, Senior Citizens, Women and
Youth

Dear Minister,

The Committee on Petitions of the European Parliament (PETI Committee) has been
dealing with petitions related to Jugendamt in cross-border custody disputes for the past years.
It has conducted, among other things, a Fact Finding Visit to Germany specifically on this
matter. Most recently, it has entrusted this question to its Working Group on Child Welfare
issues. In its meeting of November 2016, the PETI Committee discussed the role of the
Jugendamt in family law proceedings and some aspects of the German family justice system,
as raised in the petitions received by the European Parliament (EP).

On the latter occasion, the Chair of the Working Group on Child Welfare Issues presented the
outcome of the Working Group meeting held in September 2016, which had addressed the
guestions on the same issues.

The Members of the Committee also had the opportunity to hear some of the petitioners that
denounced, on transnational cases, alleged violations of EU fundamental rights and
international obligations. In the same meeting, a representative from one of the Berlin
Jugendamt offices presented the work of the Jugendamt.

Taking into account the number of petitions received with similar complaints and the
importance of this issue for the good functioning of the European Union, the PETI Committee
would like to offer the best possible follow-up to these petitions. For this purpose, it would
appreciate if it could receive some further clarifications on the different matters raised by the
petitioners.

First of all, the principle of Kindeswohl is regularly mentioned in the petitions received by the
Committee. It seems that its meaning is still unclear or even controversial to some parties
involved.

Therefore, we kindly invite you to reply to the following questions:

— Could you clarify on the basis of which principles Jugendamt conducts its activities?

— According to paragraph 1697a of the German Civil Code (BGB) decisions are to be issued on
the basis of the so-called Kindeswohlprinzip. Could you clarify what the definition of
Kindeswohl is and its legal basis under German law? Is it applicable to the “care of
property/ownership” (Vermogenssorge) or to the “care of the person” (Personensorge)?

The definition of Sorgerecht and the decision of Vermdgenssorge are also often contested by
petitioners. By consequence, we would like to know:

— In which paragraph of the German Civil Code (BGB) (other than paragraph 1626, which
provides the legal definition of elterliche Sorge) one can find the definition of Sorgerecht (i.e.
right of custody)?

— Which body does take decisions concerning the Vermdgenssorge of the child? Is it the
Jugendamt or is it the Familiengericht (Family Tribunal)?

Furthermore, with regard to the idea of Bindungstoleranz:
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— Could you clarify how it is interpreted by the Jugendamt and by the other actors involved in
family disputes?

The PETI Committee would also like to know if it would be possible to access data at federal
and/or regional level concerning the outcomes of family disputes involving bi-national couples.
As a matter of fact, many petitioners allege that the German parent is systematically privileged
in custody matters. We would therefore like to know if there are any statistics available that
would give a clear picture on the concerns raised by petitioners that foreign nationals are
systematically discriminated against? If not, are you envisaging to collect similar data in the
future?

Moreover, we would also be interested in having an idea of:

— How many children are annually subject to Jugendamt measures/decisions?

—  Which and how many associations, institutes and foundations (freie Tréger) do have a working
partnership with Jugendamt?

— How many employees (in total) do operate for the almost 700 Jugendamt offices and for the
many NGOs which cooperate with the Jugendamt in relation to the protection of the German
Kindeswohl?

— What is the total annual budget of each Jugendamt and is it publicly available?

On the basis of the assessment of the petitions received and debated within the PETI Committee,
it appears that the Jugendamt is automatically a party to all cases where a minor is involved. It
also appears that the Jugendamt is involved and is a stakeholder in the same way as the parents
of children affected by these measures and may choose to act as guardian with or without the
consent of the parents, even in the case they still both have their parental authority.

For this reason, the PETI Committee kindly invites you to reply to the following questions:

— Which local, regional or federal authority supervises the activities of Jugendamt offices?

— At which stage of the dispute is Jugendamt’s recommendation presented to the judge (i.e.
Empfehlung des Jugendamtes an das Familiengericht)?

— Does the Jugendamt notify the parent affected by the aforementioned recommendation before
the court hearing takes place and does a parent have the right to oppose the recommendation by
the Jugendamt during court proceedings?

— Are the parents heard by Jugendamt before the hearing? Moreover, does Jugendamt compile a
form of recordkeeping of these meetings and does the Jugendamt provide this form to the
parents?

Moreover, the Jugendamt can decide on temporary measures related to the child before the
execution of the judicial decision. This is notably the case when using the Beistandschaft, which
is of concern to some of the petitioners. For this reason, the PETI Committee would like to have
more precisions in relation to these measures and more particularly the Beistandschatft,:
— Is there any possibility for the parents to oppose the aforementioned measures?
— Who takes the decision to initiate a Beistandschaftand and on the basis of which criteria?
— Is the action of the Judge a prerequisite for initiating a Beistandschaft?
— Can both parents request a Beistandschaft measure/decision prior to the decision of the judge
on the custody of the child?
— On which criteria does the Jugendamt base its decisions when a Beistandschaft is launched?
— Is there a possibility to object a Beistandschaft? And if so, could this possibility suspend or
cancel the Beistandschaft?
— Does the Verfahrensbeistand has any kind of contact with both parents before submitting the
report to the Court?
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The Jugendamt is responsible for implementing Family Court decisions and can interpret these
decisions. The execution of the judicial decisions can at times be very long. What kind of
safeguard measures are taken to prevent a potential breach of the right to enforcement of
judgements within a reasonable period of time?
Finally, we would like to know whether the Jugendamt services are able to evaluate the
performance of the judges in family cases.
- If this is the case, what are the measures put in place to ensure that this evaluation does not
influence the career of the judges?
- Moreover, are there any available data specifying in how many instances the judge has taken
a decision other than the one suggested by the Jugendamt?
Regarding the issue of the hearing of the child in family proceedings, children are interviewed
from the age of three in Germany. In some other EU countries, they are considered to be too
young and not mature enough to be consulted in disputes involving their parents. Therefore, we
would like to know if the execution of the judicial decisions taken abroad is systematically
refused by the German authorities in cases where children have not been heard (even at a very
young age)?
Additionally, the hearing of the child is not recorded and the parents receive only a brief
summary.
In this respect, could you please indicate:

— Who attends the hearing of a child?

— At what age can children be subject to a hearing?

—  Why are the hearings of children not recorded?

— Would you consider to start recording these hearings, and if so, would you also consider

releasing the recordings to all the parties involved?

Finally, the European Parliament has the duty to ensure that every EU citizens is treated in a
non-discriminatory manner and can fully benefit from the fundamental rights and freedoms
offered by the Treaties. By consequence, we would like to know if there is any kind of
possibilities for foreign parents to obtain a specific help (such as translation assistance) during
the proceedings so that to ensure that they are not disadvantaged in comparison to the German
parents.

According to the petitions received, there are cases of non-German parents residing outside of
Germany who have been asked to pay the translation expenses of the judicial documents sent
from Germany. In light of the provisions of Regulation (EU) n. 1393/2007 of the European
Parliament and the Council, of 13 November 2007 on the service in the Member States of
judicial and extrajudicial documents in civil or commercial matters (service of documents) we
are wondering why such a payment has been imposed?

Our committee would be very grateful if you could kindly reply to these questions and help us
to better understand procedures relating to family disputes and their possible consequences for
non-German EU citizens.

We are convinced that all the answers and clarifications you could provide will be of great help
for the petitioners and by consequence will contribute to a better functioning of the European
Union.

Yours sincerely,

CW
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Federal Ministry
for Family Affairs, Senior Citizens, Women
and Youth
Caren Marks, MdB

Parliamentary State Secretary
Chair of the Petitions Committee
of the European Parliament
Cecilia Wilkstrom
European Parliament
B-1047 BRUSSELS

OFFiIcE ADDRESS Glinkastralle 24, 10117 Berlin
CORRESPONDENCE ADDRESS 11018 Berlin
7EL +49 (0)30 20655-1000
FAX+49(0)30 20655-4100
E-MAIL Caren.Marks@bmfsfl.bund.de
WEBSITE: www.bmfsafj.de
PLACE, DATE: Berlin, 37 March 2017

Dear Ms Wilkstrom,

I would like to thank you for your letter to the Federal Minister for Family Affairs, Senior
Citizens, Women and Youth Manuela Schwesig and Federal Minister of Justice and
Consumer Protection Heiko Maas dated 16 February 2017, which included a list of
questions from the Petitions Committee of the European Parliament on the role of the
Jugendamt in family court proceedings in Germany as well as an explanation of the
background to these questions.

Ms Schwesig has asked me to reply to you after consulting and seeking the approval of Mr Maas.
The enclosed replies give a comprehensive overview of the fundamental principles of the
Jugendamt’s activities and how the Jugendamt works with the courts, together with the
statistical data you requested. For the sake of greater clarity, we have numbered the questions
in order.

Yours sincerely,

Caren Marks
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Questions from the Petitions Committee of the European Parliament on the role of the

Jugendamt in child custody cases

1. Could you please clarify the principles on which the work of the Jugendamt is based?

In accordance with Section 1 of Volume V11 of the Social Code, the overriding principle
is that all young people have the right to have their development supported and to be
raised to become independent and socially responsible adults. The care and
upbringing of children is the natural right of parents and a duty primarily incumbent
upon them. The state shall (only) watch over them in the performance of this duty
(Article 6(2) of the Basic Law). Youth welfare services should help young people in
particular in their individual and social development, help them to avoid or eliminate
discrimination, advise and support parents and legal guardians, protect children and
young people from threats to their well-being and help create or maintain a family-
friendly environment and decent living conditions for young people and their families.
The tasks carried out by the Jugendamt within the framework of public youth welfare
services are therefore manifold and range from giving pure advice and assistance and
cooperating with authorities to providing reports to the authorities and taking
measures which involve intervention. In principle, the Jugendamt cannot act against
the will of the primary carer when conducting its activities. An exception to this is
when a last-minute crisis intervention takes place because of an imminent threat to
the welfare of a child or young person. However, longer-term encroachments on the
parents’ right to bring up their child always require a decision by a family court (see,

for example, Section 42(3), line 2(2) of Volume VIII of the Social Code).

As municipal authorities, Jugendamt offices carry out ‘statutory work’. They are therefore
authorised to take action against citizens and provide services. The Jugendamt offices
are thereby bound by law and statute in accordance with Article 20(3) of the Basic
Law. Thus, when taking decisions they have to take all the legal positions, including
those protected by the Constitution, of relevant parties (for example children and their
parents) into consideration in a proportionate manner and reconcile them as much as
possible. Other key principles of the Jugendamt’s work include its duty to take legal
guardians’ wishes and decisions into account (Section 5 of Volume VIII of the Social

Code) when providing services and its commitment to fully involve primary carers,
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children and young people in the decision-making process and the provision of

assistance.

2. In accordance with Section 1697a of the Civil Code, decisions must be made based on
what is termed the Kindeswohlprinzip (‘child welfare principle’). Could you please clarify
what the definition of Kindeswohl is and its legal basis under German law? Does the term
apply to the Vermogenssorge (‘care for the property of the child”) or to the Personensorge

(“care for the person of the child’)?

Kindeswohl (‘child welfare’) is the fundamental and guiding principle of the law relating to
parents and children. It is the constitutional guiding principle for state oversight of
parental rights (Ruling of the Federal Constitutional Court of 29 July 1959 - BVerfGE
10, 59, 82; most recently the Chamber decision of 3 February 2017). The term
Kindeswohl refers to what is a vague legal concept. There is no law which defines this
term. In reality, the term Kindeswohl must be interpreted on a case-by-case basis by

means of criteria that have been developed through court rulings.

This requires the circumstances of the specific case to be taken into account, alongside the
legitimate interests of those involved. As every child and every parent-child relationship
is different, a law cannot be used to weigh up specific, individual considerations. In
reality, the circumstances of the individual case need to be considered. For example,
court rulings have incorporated various ‘custody criteria’ into the Kindeswohlpriifung
(‘child welfare evaluation’) in custody proceedings, such as the Forderungsprinzip
(‘support principle’), the Kontinuititsprinzip (‘continuity principle’) and the child’s
wishes and relationships. The latest research findings in the non-legal sciences (e.g.
pedagogy and psychology) should also be taken into account when applying the law.
Legislators cannot take into account and regulate all possible circumstances. In family
law it is therefore not possible to dispense with vague legal concepts or provide a clear
definition of these concepts. Vague legal concepts which correspond to the concept of
Kindeswohl can also therefore be found in other European legal systems as well as in
international agreements. Kindeswohl is, however, specified as a fundamental principle
in many specific legislative provisions, e.g. in Sections 1631b, 1631d (1), line 2 and

1634(4) of the Civil Code, which contain provisions relating to Personensorge (‘care for
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the person of the child”). Section 1697 of the Civil Code acts as a catch-all provision and
emphasises the importance of child welfare as a basis for decisions in all matters relating
to custody and contact with children. It must therefore also be taken into account when
taking decisions relating to the Vermdgenssorge (‘care for the property of a child”) and
the Personensorge (‘care for the person of the child’), which both form part of the
concept of parental custody.

3. Which article of the Civil Code (apart from Section 1626, in which the concept of parental
custody is defined) contains a definition of custody? Which body takes decisions concerning
the care for the property of the child? Is it the Jugendamt or the family court?

Section 1626 of the Civil Code explains the concept of parental custody and makes it clear
that this includes both care for the property of the child and care for the person of the
child. Section 1629 of the Civil Code indicates that parental custody also includes
representing the child. The scope of care for the person of the child is outlined in
Section 1631 of the Civil Code. Provisions relating to the care for the property of the
child are in Section 1638 of the Civil Code. Decisions relating to the care for the
property of the child within the framework of parental custody are taken by the family
court.

4. Could you clarify how Bindungstoleranz (‘tolerance of a spouse’s relationship with a
common child’) is interpreted by the Jugendamt and by the other parties involved in family

disputes?

The term Bindungstoleranz refers to the ability of parents, especially in disputes over the
custody of a child, to project a positive image of the other parent and allow the child
contact time with the other parent without there being tension. The parents’

Bindungstoleranz can be an important factor in the custody decision.
5. How many children are subject to Jugendamt measures/decisions each year?*

As the Jugendamt has overall responsibility for child and youth welfare services and in

! The statistical data for all sub-questions under question 5 comes from surveys carried out to collect the child and youth welfare
service statistics which must be compiled in accordance with Section 98 of VVolume V11 of the Social Code.
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light of the objectives of child and youth welfare services listed under 1 above, in
principle all children are directly or indirectly subject to Jugendamt measures and
decisions. It is not possible to determine the number of children subject to specific
measures. This is because statistics are only compiled for each sector. However, it is
also because most relevant sectoral statistics only include the number of measures taken
and not the number of children subject to them. Given the fact that there is a high degree
of overlap between the different areas it is not expedient to make these calculations.

Which and how many associations, institutes and foundations (voluntary organisations)

have a working partnership with the Jugendamt?

There is no statistical data relating to the number of voluntary organisations that the

Jugendamt has a working partnership with.

How many employees (in total) work for the almost 700 Jugendamt offices and for

the many NGOs which work with the Jugendamt to protect child welfare in
Germany?

560 regional authorities have their own Jugendamt.! In order to determine the total

number of employees, the concept of ‘protecting child welfare’ must be clearly
defined and applied to all child and youth welfare services. Altogether there are
761 758 people working in child and youth welfare institutions, authorities and
offices.? If we exclude other forms of employment, altogether 709 738 of these are in

the category of ‘employees, workers and officials’.

What is the total annual budget for each Jugendamt and are these figures public?

The official statistics relating to child and youth welfare services indicate the amount of

money received by different levels of government, including the municipal level.
More detailed data than that published by the Federal Statistical Office® can be

obtained via the State Statistical Offices (for a fee). Data relating to individual

! These figures are for 2016. Source: Child and youth welfare services
2 Excluding technical/janitorial staff. Data from December 2014 (all areas apart from children’s day care) and March 2015 (children’s day

care).

3 Available at: https://www.destatis.de/DE/Publikationen/Thematisch/Soziales/KinderJugendhilfe/AusgabenEinnahmenJugendhilfe.html.
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municipalities is not confidential. In 2014 municipalities received a total of
EUR 35 449 813 757. If this is divided among the 563 Jugendamt offices operating in
2014, the total per Jugendamt office was approximately EUR 63 million on average.
The actual budgets differ considerably between Jugendamt offices depending on the
number of people under the office’s jurisdiction. In some cases, these budget
differences are the result of state development programmes, through which, for
example, the providers of child day care centres are partially financed directly by the
federal states. Other differences are linked to the social structure of the population.
The specific features of the local authorities in question must be taken into
consideration when comparing municipal budgets across regions and blanket

comparisons cannot be made.

6. Which local, regional or federal authority supervises the activities of Jugendamt

offices?

The Jugendamt offices, as local providers of public youth welfare services, are part of the
system of municipal (self-)government. Legal oversight of municipal government
takes place at federal state level in order to examine the lawfulness of decisions made
by the Jugendamt. Germany’s federal system means that individual federal states
decide which authority has legal oversight of the individual Jugendamt offices, and
the authority chosen differs between states. There is no federal oversight of Jugendamt
decisions. Federal law creates the provisions of Volume VIII of the Social Code
pertaining to child and youth welfare services, which are then implemented by the
states (Article 83 of the Basic Law). Obviously the federal government has regular
discussions with the states about the scope and application of these provisions,
whether in regard to the creation of new regulations or the application of existing ones.
It is not possible for the federal government to influence specific decisions by
Jugendamt offices because of the way powers are allocated by Germany’s
constitution. Decisions by the Jugendamt are justiciable. The parties can have these

decisions reviewed by the relevant courts.

At which stage of the dispute is the Jugendamt’s recommendation presented to the

family court?
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There are no procedural rules for the presentation of the Jugendamt’s recommendation to the
family court. It is, however, recommended that they follow the rules pertaining to the
involvement of the Jugendamt in family court proceedings in accordance with Section
162 of the Act on Court Procedures in Family Matters and Non-Litigious Matters
(FamFG Act). If the Jugendamt is involved or consulted, its recommendations are also

presented to the family court.

Does the Jugendamt notify the parent affected by the aforementioned recommendation before the
court hearing takes place and does a parent have the right to raise an objection to the

Jugendamt’s recommendation during court proceedings?

In accordance with Section 160 of the FamFG Act, the parents must be heard as part of the
proceedings. At this hearing, parents naturally have the opportunity to comment on the
opinion of the Jugendamt. If the court wishes to base its decision on the Jugendamt’s
opinion, the parties must be given the opportunity beforehand to comment on this
(Section 37(2) of the FamFG Act).

Are the parents heard by the Jugendamt before the court proceedings take place? Does the

Jugendamt document these meetings and make this data available to parents?

In accordance with Section 50(2) of Volume VIII of the Social Code, the Jugendamt shall
inform the family court of, in particular, services that have already been offered and
provided, support the development of the child or young person by incorporating
educational and social considerations, and recommend other forms of (youth welfare)
assistance. In child custody cases the Jugendamt shall inform the family court of the
status of the consultation process by the date specified in Section 155(2) of the FamFG
Act. As a rule, this requires the Jugendamt to offer advice and support to the parents or
to try to offer them assistance before the court proceedings take place. In order to arrange
the necessary assistance, an assistance plan should be set up together with the primary
carer and the child or young person which contains details of the type of assistance that
is required and the services that need to be provided (see Section 36(2), line 2 of Volume
VIII of the Social Code). The court is also informed on the basis of this assistance plan.
There is no formal hearing on the opinion that the Jugendamt plans to present to the court.

As the assistance plan is set up in conjunction with parents and they help decide on its
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scope, it is not necessary to make the plan available to parents. Requests for the
publication of additional documentation are governed by the general rules pertaining to
parties’ right of access to social data, Section 83 of Volume X of the Social Code under

the conditions of Section 61 of VVolume V111 of the Social Code.

7. The Jugendamt can also take temporary measures related to the child before the execution
of the judicial decision. This is notably the case when Beistandschaft (‘legal advisership’), an
important issue for many petitioners, is used. For this reason, the PETI Committee would like
to obtain more detailed information about these measures and, in particular, the

Beistandschaft.

Do parents have the opportunity to appeal against the aforementioned measures? Who takes the

NL

decision to initiate a Beistandschaft and what criteria is this based on? Does a judge need to
act to initiate a Beistandschaft? Can both parents request a measure or decision on
Beistandschaft prior to the judge’s decision on custody of the child? What criteria does the
Jugendamt base its decisions on when setting up a Beistandschaft? Is there the possibility to
object to a Beistandschaft? If so, can this objection suspend or cancel the Beistandschaft? Does
the Verfahrensbeistand have any kind of contact with the parents before submitting the report

to the court?

Beistandschaft (‘legal advisership”) by the Jugendamt is regulated by Section 1712 of the
Civil Code. It is a special way of legally representing an underage child. It is a voluntary
form of support offered by the Jugendamt in accordance with Section 52a of Volume
VI of the Social Code to mothers in cases where the parents are not married. Only the
Jugendamt can become Beistand (‘legal adviser’). In accordance with Section 1712 of
the Civil Code, the parent must send a written request to the responsible Jugendamt
office in order to apply for legal advisership. The application can be made by a parent
who, for the area of responsibilities of the Beistandschaft applied for, has sole parental
custody, or, if parental custody is held jointly by the parents, by the parent in whose care
the child now is (Section 1713(1) of the Civil Code). The application is not subject to
judicial scrutiny. The Jugendamt only checks whether the application is admissible or
not. Beistandschaft is a form of assistance provided by the Jugendamt which is requested
on a purely voluntary basis by the eligible applicant and begins once the application is

received by the relevant Jugendamt. It does not require a separate judgment to be made.
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For this reason, it is not possible to challenge it. In accordance with Section 1715 of the
Civil Code, the Beistandschaft ends when the applicant demands this in writing.

The Beistandschaft is limited to the tasks listed in Section 1712 of the Civil Code, namely
the determination of paternity, the assertion of maintenance claims and the disposition
of these claims. In relation to these tasks, the Jugendamt becomes a representative of
the child alongside the parent who is authorised to represent the child. The
Beistandschaft does not restrict parental custody. Furthermore, the Beistandschaft
does not give the Jugendamt the right to carry out any activities other than

representation in the aforementioned tasks.

The term Beistand (‘legal adviser’) within the meaning of Section 1712 of the Civil Code
should not be confused with the term Verfahrensbeistand (‘guardian ad litem’). A
Verfahrensbeistand is appointed by the family court in cases where it is provided for by
the law (see, for example, Sections 158,167, 174 and 191 of the FamFG Act). The role
of the Verfahrensbeistand is to identify the best interests of the child and assert these
interests during court proceedings. This does not, however, make the Verfahrensbeistand
the child’s legal representative. The Verfahrensbeistand should inform the child about
the subject, order and potential outcome of proceedings in an appropriate manner
(Section 158(4), line 2(2) of the FamFG Act). The court can also ask the
Verfahrensbeistand to talk to the parents and other carers of a child and help parties

come to an amicable solution (Section 158(4), line 3 of the FamFG Act).

8. Finally, we would like to know whether the Jugendamt is able to evaluate the
performance of the judges in family law cases.

If so, what are the measures put in place to ensure that this evaluation does not have an
impact on the career of the judges?

Moreover, is there any data about the number of cases in which the judge has taken a

decision other than the one suggested by the Jugendamt?

The Jugendamt’s involvement in family court proceedings is, as outlined in the reply to
question 6, governed by Section 162 of the FamFG Act. According to this, the
Jugendamt has the right to be consulted and involved. The Jugendamt thereby helps
shed light on the circumstances of the case as part of the official investigation carried

out by the court.
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However, it is not the task of the authorities to evaluate the work of the courts. Any form
of influence of the executive on the work of the courts or the careers of the judges
working in them would be incompatible with the constitutional principle of judicial
independence (Article 97(1) of the Basic Law).

The legal protection of parents, which is also a constitutional principle enshrined in
Article 19(4) of the Basic Law, against an opinion of the Jugendamt is guaranteed
through the legal remedy they are entitled to in accordance with the FamFG Act. The
appeal court’s review of the first ruling includes the investigation into the
circumstances of the case, therefore the Jugendamt’s opinion is part of the family
court’s investigations. However, we do not have any data on the number of cases in

which court rulings were not in line with the assessment of the Jugendamt.

9. In Germany, children are heard from the age of three in family court proceedings. In
some other EU countries, children of this age are considered too young and not mature
enough to be consulted in disputes involving their parents.

Therefore, we would like to know if the German authorities systematically refuse to execute
judicial decisions taken abroad in cases where children have not been consulted (even

cases involving very young children).

In accordance with Article 23(b) of Council Regulation (EC) No 2201/2003 concerning
jurisdiction and the recognition and enforcement of judgments in matrimonial matters
and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000
(the Brussels Ila Regulation), judgments on parental responsibility are not recognised
if they are made, except in urgent cases, without the child having been given the
opportunity to be heard, in violation of the fundamental principles of procedure of the

Member State in which recognition is sought.

National courts are obliged to hear the child in person if he/she is aged 14 or over. If the
proceedings concern solely the child’s property, a personal hearing is not necessary
if such a hearing would not be appropriate due to the nature of the matter in question.
If the child has not yet reached the age of 14, he/she should be heard if it is important

to hear about the preferences, relationships or wishes of the child in order to make the
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decision or if a personal hearing is appropriate for other reasons (Section 159(1) and
159(2) of the FamFG Act). The Federal Constitutional Court has ruled that a court
can ask to hear a child who is almost 3 years’ old at the time of the decision or at least
appoint a Verfahrensbeistand (‘guardian ad litem’) for the child. The wishes
expressed by a very young child are therefore not, first and foremost, an expression
of the child’s right to self-determination. However, the hearing can give an indication
of the child’s relationship with a parent, which in turn should be taken into account
when the decision is made (see Federal Constitutional Court’s ruling of 26 September
2006, 1 BvR 1827/06, para 24). A hearing is compulsory apart from in exceptional
cases. If a hearing is required, based on these principles, decisions taken abroad
without a hearing will generally not be recognised in Germany (see, for example,
Rauscher, in ‘Europaisches Zivilprozess- und Kollisionsrecht’, 4th edition, Article 23
Brussels Ila Regulation, para 8 - 9).

Accordingly, the Oberlandesgericht (Higher Regional Court) in Munich, for instance,
considered that it was necessary to hear children aged 5 and 8 and therefore refused to
recognise a judgment because a hearing was not carried out in the State of origin
because of the child’s age (Oberlandesgericht of Munich, judgment of 20 October
2014, 12 UF 1383/14, 11.3.a).

However, if the judgment was made as part of a fast-tracked process, the fact that the child
was not heard shall not prevent the judgment from being recognised in Germany
(Federal Court of Justice (BGH), ruling of
8. April 2015--X11 ZB 148/14-, BGHZ 205, 10-22, para 46).

The hearing of a child is not recorded and the parents receive only a brief summary.

In accordance with Section 28(4) of the FamFG Act, a written transcript of the outcome
of the child’s hearing should be produced. The important elements of the personal
hearing should be recorded in the notes. It is possible to create a note in the form of an

electronic legal document.

Could you also please indicate

who attends the hearing of a child?

If the court has appointed a Verfahrenbeistand (‘guardian ad litem”) for the child in
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accordance with Section 158 of the FamFG Act, the personal hearing should take place
in the presence of this person. Apart from that, it is at the court’s discretion who attends
the personal hearing (Section 159(4), line 4 of the FamFG Act). The court should create
a positive and safe environment which allows the child to express his/her wishes and
needs openly. It may, therefore, be necessary in some cases to hold the hearing without
the parents and their legal representatives, as the child may come into conflict with
his/her parents when making truthful statements and because the presence of the
parents may affect the child’s impartiality. The parents must, however, be notified of
the outcome of the hearing in accordance with the principle of the right to a fair

hearing.
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Annex 5

A. List of related petitions;

B. Intervention of Maria Garzon, Director of FIBGAR;

Annex 5A

Number

Title

Language

Con.
Countries

1013-12

on the theft of a newborn at a hospital in Spain
and the failure of authorities to properly
investigate the case

Spanish

Spain,

1201-12

on the theft of a newborn at a hospital in Spain
and the failure of authorities to properly
investigate the case

Spanish

Spain,

1209-12

on the theft of newborns at a hospital in Spain,
and the failure of authorities to properly
investigate the cases

Spanish

Spain,

1323-12

on the theft of a newborn at a hospital in Spain
and the failure of authorities to properly
investigate the case

Spanish

Spain,

1368-12

by E. M. G. (Spanish), on the theft of a newborn
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1369-12

by M. M. G. A. (Spanish), on the theft of a
newborn at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1631-12

by M. C. G. H. (Spanish), on the theft of a
newborn at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1772-12

by A. P.H. (Spanish), on the theft of a newborn
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

1790-12

by A. B. S. (Spanish), on the theft of a newborn
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

0927-13

by E.C.U. (Spanish), on the theft of a new-born
at a hospital in Spain and the failure of
authorities to properly investigate the case

Spanish

Spain,

0758-13

by R. A. A. (British) on the actions of the
Spanish police in a case involving the suspected
kidnapping of the petitioner's child

English

Spain
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Annex 5B

Speech by Maria Garzén at the Working Group on Child Welfare Issues of
the European Parliament

The Baltasar Garzén International Foundation (FIBGAR), of which | am a director, promotes
historical memory and human rights programmes, championing the search for the truth so that
victims may obtain justice, reparation and guarantees of non-recurrence.

The Foundation achieves its aims through research, through support for victims and institutions,
and through education, telling young people throughout the country about our past history. We
believe firmly in the importance of bringing the past to the present, because transitional justice
mechanisms are important.

When speaking about the issue of stolen children we have to go back to when this first began,
during the time of Francisco Franco’s dictatorship.

The Parliamentary Assembly of the Council of Europe referred to this in its Declaration of
Condemnation of the Franco Dictatorship 17 March 2006, as follows:

“Among the victims were the ‘lost children’ of Francoism. They were the babies and young
children who after being removed from their imprisoned mothers, had their names changed so
they could be adopted by regime families”. It continues: “Many thousands of working class
children were also sent to state institutions because the regime considered their own Republican
families ‘unfit’ to raise them ... There were also cases of child refugees who were kidnapped
from France by the regime’s external ‘repatriation’ service and then placed in Francoist state
institutions.”

The Council of Europe Declaration finishes by saying:

“The Franco regime spoke of the ‘protection of minors’. But this idea of protection integrated
a link to punishment. The children had to actively expiate the ‘sins of the fathers’. Yet, at the
same time, they were repeatedly told that they too were irrecoverable. As such, they were
frequently segregated from other classes of inmates in state institutions and mistreated both
physically, mentally and in other ways.”

Figures from Judge Baltasar Garzon’s Court Order of 18 November 2008 put at 30 960 the
number of children seized from their parents and handed over to ‘loyal’ families, with the aim,
or at least the declared aim, of bringing them up in line with the principles of national
Catholicism.

In this way their biological mothers could not create the conditions necessary for the ‘Marxist
gene’ already present in their DNA to develop. A genetic anomaly passed on by their mother
which, according to the explanation given by military psychiatric commander Antonio Vallejo-
Négera in his study ‘Eugenesia de la hispanidad y regeneracion de la raza’ [The eugenics of
Spanish characteristics and regeneration of the race], if not dealt with in time, threatened to turn
into an ‘alien’ and would make a carrier into a democrat, a republican and possibly, even a
Marxist.
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It is clear that these facts breach a number of articles in the Convention on the Rights of the
Child, and particularly Articles 7 to 11 which deal specifically with the right to preserve one’s
identity, to prevent separation against the will of the parents, and the obligation on states to
fight such practices.

This is why as many as three UN agencies, including the Working Group on Enforced or
Involuntary Disappearances and the Special Rapporteur on the Promotion of Truth, Justice,
Reparation and Guarantees of Non-recurrence, have urged Spain to set up a DNA bank so that
these children, now adults, may be sought and found and may recover their true identity.

Spain, as you know, has not yet implemented these recommendations.

Initiatives along these lines do exist, for instance that of April 2016 by the Justice Committee
of the Spanish Congress, but none by our Government. Spain’s victims continue to wait and
hope because they will never stop searching for an answer. As regards justice, for example,
Franco’s victims, despite being the biggest victims group in our country (150 000 people who
disappeared, over 30 000 stolen children), are not even recognised as such in the ‘Estatuto de
la Victima’ [Legal Status of Victim], which is why they have had to turn to the courts in
Argentina.

In FIBGAR, we always remember that this problem was created by the state and that it should
be the state that guarantees the rights of its own citizens.

I do not want to leave this parliament without making one important point.

Those of us in human rights organisations are surprised at how the EU institutions constantly
reject petitions filed by Spaniards seeking justice on these issues. The EU institutions claim that
these are domestic matters but both the nature of the deeds and the impossibility of obtaining
justice in our country mean that they cannot be a domestic issue.

As | said at the start, our Foundation has worked since its inception to bring the past to the
present, basing this on the importance of transitional justice mechanisms. The problem of stolen
children is a clear example of how a practice that starts out as a systematic state plan conceived
for ideological reasons can turn into a commercial one, a mafia maintained over time by
institutions — in our case religious and medical ones — for more than 50 years.

Children continued to be taken away in our country until well after democracy arrived. We are
in fact supporting a woman, Ruth Appleby, whose daughter was taken away at birth in A Corufa
in 1992,

SIMILAR MODELS

Various victims associations, and in particular Francisco Gonzélez Tena, with whom our
Foundation works, put at 300 000 the number of people — that is, children and the children’s
families — affected in total over the whole period.

When speaking with these associations and with other victims, it becomes clear that there are
similarities between all these cases that show us how systematic this criminal practice was in
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our country. Mothers with limited means who, told their babies were dead, were not allowed to
see the body, or if they were shown the body, this was only for a few seconds (a report by the
magazine ‘Interviu’ revealed that in one hospital mothers were shown a frozen foetus kept for
this purpose), non-existent death certificates, cemeteries that would not help with searches for
remains, etc.

When many of us criticise our ‘model transition’ we only do so from a desire to stress that
crimes as serious as those committed under a dictatorship should be made subject to a
transitional justice process, and that the only way of ensuring that events such as these are not
repeated is for justice, truth and reparation to be applied to the victims. Because of one thing
you can be sure: it is not just the families who are the victims, but society as a whole.

The same questions constantly hound us:

How can it be that these mafias are allowed to continue operating in a democracy? Why do our
authorities not see how important it is to resolve the problems of the past? To take pertinent
steps? How can Europe permit it, that the rights of the victims are not guaranteed? If there are
no guarantees of Truth and Justice, and scarcely any of Reparation, how then, tell me, can we
guarantee there will be no Re-occurrence?

On behalf of our Foundation | ask you to consider this issue, to think about the power you hold
and to issue a strong statement in support of these families who are searching for their children
and these children who are searching for their identify. To make recommendations to Spain,
because only international pressure will bring about a change in my country.

I am the mother of two small children; I intend that they will know our history, in order to
understand the present and work for a future in a Europe that is fairer and more just for all. |
and many Spaniards need to feel we can count on you for protection.

Thank you for your time and your interest.
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Annex 6
A. List of related petitions;
B. Intervention of Ms Lena Hellblom Sjdgren, Swedish psychologist.

Annex 6A
Number | Title Language | Con. Countries
1140-14 | by H. J. (Danish), on the rights of Danish Denmark, Sweden,
children in Denmark and Sweden.
2434-14 | by R. H. (Swedish), on behalf of the English Denmark, Finland,
Nordic Committee for Human Rights Sweden, Norway,

(NKMR) on a report on child custody
in Denmark, Finland, Norway and
Sweden

Annex 6B

Intervention of Ms Lena Hellblom Sjogren, Swedish
Some points for February 9 2017 in Brussels, by Lena Hellblom Sjégren

Introduction

| thank the Working Group at the European Parliament Petitions Committee for this opportunity
to address you. As one of the signers of petition No 2434/2014 on behalf of the Nordic
Committee for Human Rights (NKMR) | want to stress that the focus is to make you, and
hopefully the rest of the world, aware that in Sweden there is an ongoing violation of the human
right to family life on all levels, and that this is causing a lot of harm to children and families.
It seems to me as if my society and my home state has forgot about Article 16 in the Universal
Declaration of Human Rights 1948, (anecdotal information, also my birth year), stating:

“The family is the natural and fundamental group unit of society and is entitled to

protection by society and by the State.”

A democratic state of law is based on human rights, rule of law and democracy. For candidate
countries to be accepted in EU there must be institutions put in place guaranteeing this as well
as institutions to protect minorities (Nowak, 2003 p 238).

Sweden has all this formally as you know. What about practice? It is from my experience as an
investigative psychologist and researcher since the beginning of the 1990s that | want to make
some remarks about human rights, rule of law and democracy.

Human rights

The EU-convention on Human Rights was incorporated in the Swedish law in 1995. In
investigations regarding children and families made by the social services there is very, very
rarely any mentioning of human rights. Referrals to the child’s and other family members” right
to family life is as rare. As this is not an issue in the investigations that the courts base their
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decisions on, it is not an issue for the courts. The human right to family life, or the human right
for the child to keep his/her identity is very rarely even mentioned.

The child’s best interests is very often mentioned, both in the investigations made by the social
serviced and in the court decisions. But there is no substantiated content given to the concept.
The decisions based on what is stated to be the best interest of the child are often gratuitous. It
is possible to define the child’s best interests with reference to the basic need of the child to
have love and acceptance to be able grow to a healthy whole person with empathy, and to the
child’s legal and human rights, but so far this general definition has not been put into practise:

The child’s best interests is to be well enough cared for with love/acceptance from both parents (or
those who are there for the child as parents and love the child),

to have the right to close contact with both parents and their family networks and thus have the
right to his or her identity respected,

and to be able to speak out his or her opinion on matters concerning him or her freely, when mature
enough and after having been informed with relevant impartial facts, without ever being pressured
to choose between the parents (or those who are as parents).

Rule of law

The investigations, made by social workers (87 % of them female) with 3.5 years of a general
education, with their recommendations, constitute the basis for verdicts regarding children’s
and families” future lives in the general courts (no specialized family or juvenile courts exist in
Sweden). No experts are involved, except in rare cases where the social services has picked a
doctor or a psychologist to make a statement, and in cases where a parent has afforded to have
an expert involved to make an investigation. Often social workers from hear say information or
a rumour make psychiatric diagnoses, such as Munchhausen Syndrome by Proxy. They do not
have the expertise to make such diagnoses for mothers, or to or to state that a father is guilty of
sexual or physical abuse, but they do. With such or some other unlawful base without any
competent investigation they decide to protect the mother /father and child. Mothers and
children are often placed in women shelters where the doctrine is to always believe mother’s
accusations.

The social workers, called social secretaries, are, according to the law regulating the social
services , (Socialtjanstlagen, shortened SoL) free to interpret that law. They are also free to
document what they consider relevant without any demands on authentic documentation,
without any national guidelines and without any standardized methods for measuring how the
child has experienced the mother’s and the father’s behavior (or the behavior of those who are
as parents for the child), the well-being of a child and without any reliable methods for adequate
risk assessments. BUT the social secretaries judge the children’s well-being, the parents
behavior and also what they call risks for the child in the future. Thus they often recommend
the parent whom they have sided with to be the sole custodian, and the other parent to stay out
of the child’s life (or have visitation rights with supervision), or they recommend the child
(children) to be put in foster care (in Sweden ironically enough called family homes). Often the
recommendations made by the social secretaries have been put in place, before the court hearing
to decide about such measures as to forbid the child to have contact with one parent, or to be
placed with foreigners in the foreigners” home .

This power given to (a growing number of female) authority professionals (the social
secretaries) , who now more and more delegate the task of finding foster homes to private
companies, some of them real big with global economical interests, put the fundamental
Swedish law out of order. According to art 3 in Sweden’s constitutional law all authority
application must be made impartial and with respect for matters of fact.

PE601.177v05-00 76/82 CR\1141947NL.docx



Democracy

The subjective recommendations, based on what the social secretaries or their colleagues think
is important, hearsay, and arbitrary facts picked out depending on how they have sided (with
the father or the mother, or with the foster home they have chosen) are given to a local political
board , the social council, consisted of mostly free time politicians. This board in 98 % decide
according to the social secretaries” recommendations. This formally democratic decision, based
on what is by all actors considered to be a good enough investigation, is sent to the court. And
the courts mostly decide in accordance what is said to be the investigation and recommendation
made by the local social political board, thus formally fulfilling formal demands on democracy
as the local politicians can be made responsible. The former individual responsibility for
employees within authorities is abolished. The social secretaries, with an immunity that can be
compared with diplomats” immunity, thus have no reason not to treat parents they do not like,
if they like, with implacable arrogance and patronize them (and all others they do not like, or
feel threaten their own prestige or power).

Summary

Human rights, rule of law and democracy — sadly enough these three pillars for a democratic
state of law do not function properly in the Swedish every day practice in the authorities
responsible for upholding these principals, the social services and the legal system.

Although the European Convention on Human Rights was incorporated in Swedish law in 1995
the human right to family life, and the right to a fair trial regarding family matters, is not applied
in practice from what | have been able to see over my 25 years as an independent investigative
psychologist and researcher.

There are lacking legal rights of the individual child, mother/father to defend their legal and
human right to family life and to a fair trial. There is also a lack of laws for a parent, or two
parents, who without a justified cause that has been confirmed by competent and impartial
investigators, are declared as unqualified to take care of their child, and thus loose custody, and
their right to defend the child’s right to life, good enough care in all areas, education, the child’s
right to family life and to keep his/her identity. Thus the rule of law is largely set out of order.
What about the democracy? The social council with local (often free time) politicians are said
to decide both about social investigations, and about legal custody, habitation, and visitation
rights and about taking children into so-called compulsory care. This is only a formality, thus a
sham democracy. All these matters are decided by the social worker in charge. Her (mostly a
she) judgements, called recommendations, also constitute the foundation for the verdicts in
court on these life - decisive matters (in 98 % of the cases). It is a system with a lot if
arbitrariness: capricious decisions, defense of prestige/power and friendship corruption.

A suggestion

Manfred Nowak, expert on Human Rights and torture, has been appointed to lead “The Global
Study on Children Deprived of Liberty. Moving towards effective implementation”. In the press
release dated 2017-02-01 I read : “The Study is a major enterprise and a key instrument of
change which will finally check the status of the human rights of children being detained around
the world.”

Probably a State as Sweden and other Nordic States, considered to be well-functioning social
welfare States governed by law fall out of the scope with reference to children in too many
states who are used as slaves and are being detained and thus deprived of all their fundamental
rights and have no liberty. But the children held as you can say hostage ( “Children held
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hostage” was the name of a book published in the US in 1991 by Clawar and Rivlin) in their
father’s/mother”s home or in a foster home are deprived of their liberty in many ways, most of
all by being mentally kidnapped; they often have their life stories rewritten and one parent, or
both of them, pictured as really bad persons by the parent that has taken control, often with the
support of the social services, or by the foster home picked out and paid by the social services.
The children thus deprived of liberty cannot think for themselves, and my suggestion is that
they would be included in the Study led by Manfred Nowak.

Lena Hellblom Sjogren, PhD, chartered psychologist
Testimonia

Mon Mogattu 76

79397 Siljansnéas

Sweden

Committee on Petitions
April 4, 2016
peti-secretariat@europarl.europa.eu
Stockholm 16 February. 2017
Dear Members of the Petitions Committee,

Again, | want to express my gratitude for inviting me to your Petition Committee.
As | understand it, I might have expressed myself too vague or without sufficient facts. First
some self evident facts that | forgot to point out:

e There are children in need of protection from clearly observable damages and/or objectively
confirmed harmful conditions.

e To place these children in need of love/acceptance and good care in homes with total strangers
who get paid and take orders from the social services —and more and more from the consultants
employed by the growing number Stock Market companies making profit in this field - may
not be the best way to help these children.

e There are many good and very well-meaning social workers in Sweden.

e This should however not lead to the conclusion that children should be taken from their parents
and extended family when a social worker thinks the child might be at risk.

Now, | would like to try to explain the background for the violation of the human right to family
life that is taking place in Sweden on an everyday basis.

1. The social services reform, Law 1980:620, took on great significance for the larger part of the
Swedish population. From then on the municipal social services fall under the regulation of a
general targeted-oriented law, called the Social Services Act (SoL) which came into force on
January 1, 1982.

2. This law is not detailed or precise. The employees within the social services, called social
secretaries, are given the freedom to interpret this law which makes them responsible for the
inhabitants” well-being. This change has been characterized as making the citizens in the
modern social welfare state into clients.

3. Another law introduced in 1990:52 called LVU, regulates when the state/society can take
children into forced custody, called compulsory care.
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12.

13.

14.

15.

This law is neither detailed nor precise, but rather generally targeted. The social workers are
given the freedom to decide to take children by force from their mother/father or both. At the
same time they are supposed to help and give advice to the families involved (two functions that
ought not to be united).

The interpretations made by the social worker handling a case and her investigation and
recommendations to the municipal social welfare board will be the decision of the local
politicians sitting on this board, in almost 100 % of the cases. This is called the democratic
decision of the municipal social welfare board.

This social council's decision then in almost 100 % of the cases constitutes the foundation for
the Administrative Court's decision to take a child into forced custody.

The investigation made by the social worker is not well-founded as she (87 % females) has no
reliable measures and no standardized methods to use, no national guidelines to follow, and no
demands regarding how to make authentic documentation.

The social worker has a 3.5 year academic education, but no license to practice social work. She
has no legal or professional responsibility and cannot be sued for malpractice as she has no
established body of knowledge to fall back on and has been given the power to interpret the
laws she refers to in her work.

You can summarize the results as malpractice within the social services being the rule, not the
exception, as Article 9 in the Swedish Constitution law is not followed. The wording of this
article is: “All work performed by authority professionals must be impartial and observe
objectivity and impartiality.”

Malpractice within the social services when children are removed from their families is the rule,
not the exception. Article 8 in the European Convention of Human Rights was not included in
the social workers' education, and it is not something the social worker refers to when doing her
investigations.

Malpractice within the social services is the rule, not the exception, because the detailed and
precise article in SoL, Article 5, is not followed. Article 5 stipulates that, for children who are
considered to be at risk the social workers shall have as their primary consideration if the child
can be received by a family member or other close relatives. The intention is that the child
should not lose his/her family roots.

The social worker mostly lacks knowledge in areas of vital importance for making the
investigations and the recommendations she is making; during her 3.5 years training she learns
a little of everything, but not enough of anything that is required for a good enough practice.
The social worker has the power to ask a medical doctor, a psychiatrist, or a psychologist to
investigate something the social worker wants to have investigated. She gives her interpretation
of the problem to these experts, who - like the judges in the courts — think that the social workers
have made thorough investigations and know the facts and have "weighed the pros and the
cons".  She then has the power to decide if she wants to include what the
doctor/psychiatrist/psychologist has found — or not — in her investigation and as a basis for her
recommendations.

The investigations made by the social workers are of two kinds: A. after reports of concern for
a child, so called child investigations, B. when a court has asked for an investigation regarding
custody, habitation and/or visitation, so called custody investigations. The social workers
making the custody investigations often belong to a special division called “the Family Law
Division", but they all belong to the municipal social services. Between colleagues they change
information and also copy from each others' writings, thus making it very easy to spread for
example a false diagnosis, and biased hearsay information, that when repeated over and over
again becomes the “truth” about a child or a parent.

As mentioned above, the social worker takes no consideration to the child’s or the parents
human right to family life. As the human right to family life is a not existing materia in the
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investigations and recommendations by the social worker it is a matter of no concern for the
courts that make their decisions based on the investigations and recommendations made by the
social workers.

16. When a child is believed (is not obviously harmed/scared) to be in need of protection measures
are often taken by the social services for such protection before any investigation is made.
Before any physical, psychological or sexual abuse or some very harming life conditions, have
been observed or found, the measure to place the child out of the child’s family, or, as is often
the case, place a mother who claims the father has abused her and/or the children, together with
the children in a women’s shelter, can in itself be very harmful and traumatic. Often the child
has in these cases to break up from school and their usual life, and get treatment as being abused
which is harming to the child if the child has not been abused. (There are no men’s shelters.)

17. When the social worker makes her investigation after having placed the child or the mother with
the children in protection from the parent/-s believed to be dangerous they cannot, of course,
find out how it is for the child to be with that parent/these parents in their daily life, due to the
fact that the preconditions have been drastically changed. What is observed is thus the reactions
to the changes made. The words spoken of the child in protection after mostly a lot of
questioning by foster parents or helpers with preconceived ideas about what has happened in
the past are often a repetition of what the child has heard in these questions, or if the child has
been placed in a women’s shelter, by the other adults and children being protected in the same
place. With this background the child”s will is not necessarily the real will of the child.

18. The research based knowledge that children placed in strangers' homes away from their own
family are worse off than adopted children, but even worse off than children kept in their risky
homes, seems not to be known. In a longitudinal study (1) of about 700 children diagnosed to
be in need of being placed out of their risky home environment, about one third of them were
placed in foster homes. Nearly one third of them were adopted and a little more than one third
of them stayed in their risky homes. When, after several years, these children were followed up
by looking at their school results, if they had been registered within psychiatric care, with drug
addiction problems, or had been registered as criminals, and also if they had committed suicide
the result was that the children left at home were best off. Second best on all these measurable
variables were the adopted children. Worse off were the children who had been placed in foster
homes.

19. Statistics tell us that children once placed in foster care are re-homed over and over again until
they are 18 (sometimes 20) and that placed teenagers very often (in about 50 %) run away. To
my knowledge there is no research showing that children are better off in life after having been
placed in foster care. So why is this fact not considered when making risk assessments, and
before taking decisions to remove a child from the child’s family? If there was a medicine that
could cure cancer, but at the same time cause worse pain to the patient, would that medicine be
prescribed with state support on a large scale?

20. In 2006 an “Abuse and Neglect inquiry” was appointed (officially: “The Swedish Inquiry on
Child Abuse and Neglect in Institutions and in Foster Homes, 1930 - 1980”). In the final report
(SOU 2011:63 /state Official Investigation 2011:63/) for the 866 persons interviewed about
abuse and neglect that had occurred before 1980, 763 of the 798 who were placed in foster
homes (96 %) told about abuse and neglect.

21. It is stated that “the contents of the files often lack an overall structure, uniform concepts and
definitions”. From what I have seen, these problems still exist. It is a fact that children in foster
care are still being abused, not in the least psychologically, physically and heavily neglected
regarding love/acceptance, school and medical care. 2.

22. Those who had suffered were officially given an apology by the State and were promised to be
given some compensation. But it turned out that they had to make applications and document
their suffering. Only half of the 5300 who made such applications passed the inquiries made by
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23.

24.

25.

26.

217.

28.

29.

a special assigned authority, which has recently been criticized internationally. It was for
example pointed out by Patricia Lundy, professor in Sociology, from Northern Ireland that the
compensation procedures making only half of the applicants “qualified” for compensation have
traumatized them a second time.

UNICEF, in their Innocenti Report Card 13 (2016): “Fairness for Children. A league table of
inequality in child well-being in rich countries’ has made comparisons of 35 countries regarding
income, education, health and well-being. Sweden is low down in this league: Number 23.
Nearly 20 % of the children have reported to have daily psycho-somatic health problems.
There has been a huge increase in the number of children being taken into the care of society.
The total number 2014 was 31.952, according to the figures from the National Board of Health
and Welfare, http://www.socialstyrelsen.se/publikationer2014/2014-9-1. About 10 people
around every child is affected by anxieties, actions intended to result in a reunification which
often leads to prestige battles where these individuals are powerless in comparison with the
social workers using their authority position. But it also means that about 320 000 voters are
affected. ..

Looking at the children taken from of a mother or a father who has done no harm to the child,
but due to the other parent’s alienation of the child driven by an implacable hostility, mostly
with support from the social services, these are about approximately 2000 every year. With the
same estimation of 10 affected family members and friends around every child this results in
20000 voters...

A new law, intended to make it even easier for the social services to take children into
compulsory care, also the growing number of children diagnosed with neuro psychiatric
problems, will soon be debated and passed in the Swedish Parliament. It is based on an official
governmental investigation (SOU 2015:17) called “The rights of children and young in
compulsory care. Suggestions for a new LVU.” Some of us, who have insight to the fact that no
one can be cured or helped in a good way by being violated to give up his/her family and be
happy with some material goods given by tax money from the state to the foster families, or
other pseudo care institutions, have argued for better solutions.

One such suggestion for a better solution is to unite the help/advice function within the social
services with already existing, well spread and well-functioning Child Care Centers and Mother
Care Centers with competent and well-trained medical professionals to Family Care Centers.
At the same time the decisions about taking children into compulsory care would be taken by a
separate and independent authority, or, as in many other countries, by a civil Court.

The present law (LVU, 1990:52) reads:
"The care
8 10 Care shall be deemed to begin when the young person, because of a decision on immediate
custody or care has been placed outside their own home."
However, the best help to any child who is deemed to be in need of help should be to receive
help within his or her family. Separating a child from its parents and loved ones is traumatizing
for the child, and should be used only when there is a serious threat to the child's health or life.
All assistance ought to begin in the family, to avoid breaking down the family, the corner stone
for building a human society according to the UN declaration on human rights.

The European Court, Strasbourg, has repeated in its child care verdicts:
"The State must unceasingly make efforts to re-unite the children with their families.”

Verdicts for the reunification of children with their families are not implemented. Children are
suffering. Parents are suffering. Grandparents are suffering. High suicide rates and deaths
related to stress in families affected by the removal of their children and limitation of visiting
rights have been noted, but it is difficult to have statistics because such statistics are not made.
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30. The parents, grandparents and children whose human right to family life is being violated have
formed different groups, for example Stolen childhood (not any more in existence after the
compensation and apology from the State), Missed grandchildren, Free children, Father- child,
National organization for family rights.

In Norway the Child Welfare Service (Barnevernet) has been accused of "state kidnapping."
According to official statistics 1664 children were taken into forced custody in 2014,
424 of these children had mothers born abroad. We are a group of professionals who
last year reported our concerns about Barnevernet, something that we now are following
up. Mrs. Gro Hillestad Thune, formerly Norway's delegate in the European Commission
on Human Rights and from whom | forwarded the message that the human right to
family life is violated on an everyday basis in Norway, is also a member in this group.

I would be most grateful if you could send me a confirmation that you have received this letter
and the Recommendation letter from Mrs. Siv Westerberg.

Very truly Yours.
Lena Hellblom Sjogren
Lena Hellblom Sjogren

1 Bohman, M. & Sigvardsson, S. (1980). A prospective longitudinal studies of children registered for adoption. Acta
Psychiatrica Scandinavica, 61, 339-355.

2 Mattsson, Titti, Vinnerljung, Bo (2016). Barn i familjehem. Forslag pa atgarder som skulle gora skillnad for
samhallets mest utsatta. Children in family homes. Suggestions on measures that would make a difference for the
children most in need in society. “Family home” is the opposite of a foster home and confusing, as Stefan
Carlsson has pointed out (1995, p. 74), but it is the word used for the homes with foreigners where children
taken from their families are placed.In Mattsson&Vinnerljung you can find a lot of relevant and good references
regarding the negative outcome of child welfare clients.
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