STUDY
requested by the CONT Committee

Protection of EU financial
interest on customs and VAT:
Cooperation of national tax
and customs authorities to
prevent fraud
Budgetary Affairs

Policy Department D for Budgetary Affairs
Directorate General for Internal Policies of the Union
PE 636.470 - March 2019

EN

DIRECTORATE GENERAL FOR INTERNAL POLICIES
POLICY DEPARTMENT D: BUDGETARY AFFAIRS

Protection of EU financial interest on customs and
VAT: Cooperation of national tax and customs
authorities to prevent fraud

STUDY

Abstract
The losses from customs and VAT fraud impact the Member States’ contributions to the EU
budget. This study aims to describe the current levels of fraud and map and analyse the
effectiveness of the EU cooperation measures in tackling fraud. The first conclusion is that
the lack of methodology for measuring customs gap or its elements, such as losses from
customs fraud, prevents tailored risk based policy responses. As a second conclusion, current
cooperation channels are underused, but recent developments have been positive and new
proposals are expected to strengthen the joint fight against fraud.

IP/D/ALL/FWC/2015-001/LOT4/C4
PE 636.470

27/03/2019
EN

This document was requested by the European Parliament's Committee on Budgetary Control. It
designated Mr Arndt Kohn and Mr Wolf Klinz to follow the study.
AUTHORS
Johan Van der Paal, Aili Nurk, Daan De Vlieger, Hadrien Janne, Maruca De Ramon, Philippe Heeren,
Emma Kissane
Deloitte
RESPONSIBLE ADMINISTRATOR
Mr Alexandre Mathis
Policy Department on Budgetary Affairs
European Parliament
B-1047 Brussels
E-mail: poldep-budg@europarl.europa.eu

LINGUISTIC VERSIONS
Original: EN
Translation of Executive Summary: DE, FR

ABOUT THE EDITOR
Policy Departments provide in-house and external expertise to support European Parliament's
committees and other parliamentary bodies in shaping legislation and exercising democratic scrutiny
over EU policies.
To contact the Policy Department or to subscribe to its newsletter please write to:
poldep-budg@europarl.europa.eu
Manuscript completed in March 2019.
Brussels, © European Union, 2019.
This document is available on the Internet at:
http://www.europarl.europa.eu/supporting-analyses

DISCLAIMER
The opinions expressed in this document are the sole responsibility of the author and do not
necessarily represent the official position of the European Parliament.
Reproduction and translation for non-commercial purposes are authorized, provided the source is
acknowledged and the publisher is given prior notice and sent a copy.

Protection of EU financial interest on customs and VAT:
Cooperation of national tax and customs authorities to prevent fraud
___________________________________________________________________________________________

CONTENTS
CONTENTS

3

LIST OF ABBREVIATIONS

5

LIST OF TABLES

6

LIST OF FIGURES

6

EXECUTIVE SUMMARY

7

KURZFASSUNG

12

RÉSUMÉ

18

1.

Introduction

24

1.1.

Background

24

1.2.

Objectives of the study

25

1.3.

Methodology of the Study

26

2.

1.3.1.

Desk research and data collection

26

1.3.2.

Interview round

26

Current EU budget losses due to customs and VAT fraud

28

2.1.

28

2.1.1.

Background and typology

28

2.1.2.

Types of fraud

33

2.2.

3.

4.

Customs fraud and customs related VAT fraud

EU budget losses from customs and customs-related vat fraud

41

2.2.1.

Customs and VAT gaps – macro perspective

41

2.2.2.

Customs and customs related VAT losses – collection of case-based and anecdotal data

46

2.2.3.

Recovery of losses due to customs fraud and VAT fraud related to customs

49

Current cooperation on tackling customs fraud

53

3.1.

Relevance and ChallengeS of administrative cooperation in tackling fraud

53

3.2.

Current cooperation channels

55

3.3.

Effectiveness and boundaries of the cooperation in practice

65

EU commission’s actions for improving cooperation in tackling fraud

72

4.1.

EU Commission’s Legal proposals for tackling fraud

72

4.2.

Funding programmes

79

4.2.1.

Overview

79

4.2.2.

Boundaries and potential impact on cooperation in tackling fraud

82

4.3.
4.3.1.
4.4.
4.4.1.

Improving cooperation between and with EU law enforcement bodies
Boundaries and potential impact on cooperation in tackling fraud
European Customs Agents Body and its role in tackling customs fraud
The role of an European Customs Agents body
3

83
85
86
86

DG IPOL | Policy Department D: Budgetary Affairs
____________________________________________________________________________________________
4.4.2.

Potential effectiveness in tackling customs fraud

87

5.

CASE STUDY: Alleged Fraud at the Port of Piraeus

88

6.

Conclusions and recommendations

90

6.1.

Main conclusions

90

6.2.

Recommendations

92

References

93

4

Protection of EU financial interest on customs and VAT:
Cooperation of national tax and customs authorities to prevent fraud
___________________________________________________________________________________________

LIST OF ABBREVIATIONS
EU European Union
CJEU Court of Justice of the European Union
OECD Organisation for EconomicCo-operation and Development
OLAF The European Anti-fraud Office (Office européen de Lutte Anti-Fraud)
VAT Value Added Tax
WTO World Trade Organisation

5

DG IPOL | Policy Department D: Budgetary Affairs
____________________________________________________________________________________________

LIST OF TABLES
Table 1 : List of interviewees

27

Table 2: Types of customs fraud

34

Table 3: Types of customs related VAT fraud

36

Table 4: Breakdown of the VAT gap

45

Table 5: Cooperation channels overview

57

Table 6: EU Commission's legal proposals for tackling fraud

73

Table 7: Funding programmes

80

Table 8: Proposals on law enforcement bodies

83

LIST OF FIGURES
Figure 1: EU Budget 2018 - EUR 160.1 billion

24

Figure 2: Study scope of customs fraud

29

Figure 3: Tax and duty fraud upon import

30

Figure 4: e-Commerce trends of use

32

Figure 5: Theoretical example of the potential impact of imported distance sales related fraud

39

Figure 6: Investigations closed by OLAF for past five years

51

Figure 7: Administrative Cooperation Tools

67

Figure 8: Ranking of administrative cooperation

68

6

Protection of EU financial interest on customs and VAT:
Cooperation of national tax and customs authorities to prevent fraud
___________________________________________________________________________________________

EXECUTIVE SUMMARY
Background
The annual EU budget discussions show that the need to fund new and developing European Union
priorities and policies increases the pressure on the EU own resources, the system of which has not
been reformed since 1988. Current EU budget comprises of three main resources: traditional own
resources (mainly customs duty), a statistical VAT based contribution and an own resource based on
Gross National Income (GNI), together referred to as the ‘own resources’ of the EU.
Over the years, the relative share of customs duties and VAT in the EU own resources has significantly
decreased and the third, GNI based contributions, financing the part of EU budget not covered by the
other two resources, have been increasing substantially, constituting now over 70% of the total
funding 1. Any shortcomings of duties or VAT-based share, including losses caused by fraud, would
therefore need to be compensated by the national GNI based contributions, in effect resulting in
wealthier Member States disproportionally covering the fraud-related losses of less wealthy Member
States.
It is clear that the customs duties and VAT-based contribution to own resources would be larger and
resulting total national contributions to the EU budget fairer, if fraud in these areas was tackled more
efficiently.
Objectives & methodology
The study aims to describe the current levels of fraud and map and analyse the effectiveness of the
current and planned EU cooperation measures in tackling fraud. The study focuses specifically on
customs fraud and customs related VAT fraud and respective cooperation channels.
To achieve these objectives, a tailored methodology was developed, containing thorough desk
research and an interview round with relevant EU institutions and agencies as well as national
authorities in five Member States. The gathered information was then analysed and the results and
findings are presented in this report.

Current EU budget losses due to customs and VAT fraud
Customs fraud and customs related VAT fraud
The Customs Union is fully within the EU competence, but the national customs authorities are
responsible for duty collection and tackling any fraud schemes. Contrary to the tax authorities, duty
and tax collection is just one of the ever-increasing number of tasks that are carried out by customs
authorities. Preserving safety and security in its many aspects, protecting the economy and the
environment are likewise the focus of customs authorities at the border and beyond. The collection of

EUROPEAN COMMISSION, EU Budget For The Future, 02.05.18, URL: https://ec.europa.eu/commission/sites/betapolitical/files/budget-proposals-modernising-budget-revenue-side-may2018_en.pdf
1
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customs duties and other duties and taxes, such as VAT, upon import is therefore only part of the
mission of the customs authorities and not necessarily a (budgetary) priority at national level.
Based on research, the main types of fiscal customs fraud are: mis-declaration of tariff classification;
mis-declaration of value (undervaluation); mis-declaration of origin (preferential or non-preferential.
The main types of customs related VAT fraud are: customs procedure 42 abuse; undervaluation and
non-declaration, and export VAT fraud.
In the context of e-Commerce, which has caused an exponential increase in the number of imported
parcels (especially of ‘low value’), one of the biggest risks is the combination of current customs duty
relief for consignments with value up to 150 EUR and the exemption from VAT for imported “small
consignments” with value up to 10 or 22 EUR. In this regard, the only real way to detect undervaluation
of imported goods, presented for example as ‘low value’ to benefit from VAT exemption and customs
declaration relief (or even mis-labelled as a non-commercial parcel, a gift), is to rely on upstream and
downstream transactional data or to physically open the parcel.
There are indications that Member States’ approach towards measures to combat fraud (e.g. strict or
lighter touch) is a component of how they wish to position themselves in the competitive international
trade landscape. However, the external border of the customs territory of the Union is only as strong
as its weakest point of entry. Today we can evidence a forum/entry point shopping by fraudsters taking
place, showing that there is currently no equal and sufficient customs enforcement of the EU’s external
borders.
EU budget losses from customs and customs-related VAT fraud
The amount of current losses from customs fraud, even by means of an estimate, is unknown, as the
customs gap (i.e. the difference between the duties collected and duties that are legally due) – contrary
to the VAT gap – is currently not measured. Indeed, despite the fact that the European Parliament and
Court of Auditors have repeatedly requested the Commission to collect data on the customs gap, these
plans have not come to fruition.
The EU budget losses due to often ‘invisible’ customs duty fraud are currently near unquantifiable
mostly because there is not even a developed methodology for carrying out any quantifications or
allowing to substantiate any approximations.
There have been some experimental measurements carried out on the customs gap in relation to
undervaluation upon import, which are promising. However, by not addressing e.g. smuggling,
classification and origin fraud, these are still targeting only a fraction of the potential fraud mechanisms
and overall losses.
Despite the lack of information on overall customs gap, there are numerous examples of identified
individual fraudulent cases with significant duty and VAT losses, which indicate that the overall losses
for national as well as the EU budget may be substantial.
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Recovery of losses from fraud
Even with detected fraud cases, with quantifiable customs duty loss, there is no data how much of this
has been actually recovered. The link between detection and recovery seems weak and may be an
indication of challenges in national level cooperation between customs/tax authorities and law
enforcement authorities. Stronger EU level cooperation would also support improvements in this area,
especially in case of cross-border recoveries.
As customs duties are mostly an EU budget resource, rather than national revenue, and the retained
20% of the collected duties does not directly relate to the cost of collection, but rather to the amount
of duties collected, the national authorities currently lack the incentive to carry out more complex or
costly detection and recovery operations. The current system creates even a disincentive, as
identification of a fraud scheme by national authorities may start an EU investigation into the
effectiveness of that authority and bring along penalties.
The current customs controls system seems increasingly inadequate for addressing the new fraud risks
on rapidly expanding cross-border trade facilitated by e-Commerce. New tools and solutions, as well
as stronger focus on fiscal losses/risks, are sorely needed. This need has however been recognized and
there are some encouraging developments happening. The main trend of current developments is to
take a pragmatic approach by tackling most urgent and highest risk fraudulent schemes first –
application of transactional network analysis, extension to customs procedure 42 fraud.

Current cooperation on tackling customs fraud
The EU has put into place a number of various cooperation channels in support of cooperation between
the different stakeholders involved in the fight against customs and customs related VAT fraud.
Regarding the use of these channels, the cooperation between the national administrations (including
both customs and tax) has increased over the past years, but there remain some challenges in terms of
lack of national resources, lack of motivation/incentives and lack of data or access to data.
Therefore, most of these existing cooperation channels are not currently sufficiently utilised for tackling
customs fraud. There are however examples of best practices on effective EU level cooperation in
tackling fraud, such as EUROFISC and CELBET.
The cooperation between and with the national and EU law enforcement bodies has evolved positively
in the past years. In particular, successful joint investigations teams have been set up and joint customs
operations have been carried out.
Nevertheless, there is still room for improvement before attaining the full potential of these
instruments. For example, the effectiveness of this cooperation is reduced by the limits of the mandates
of e.g. OLAF, who can carry out investigations to identify losses caused by fraud, but lacks prosecutive
powers to ensure recovery of these losses. In addition, tackling duty/tax fraud is not currently
sufficiently prioritized, with the main focus being on smuggling of illegal (counterfeit, etc.) products
(which could also have a fiscal impact).
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EU Commission’s actions for improving cooperation in tackling fraud
The review of the EU Commission’s recent strategies, proposals and other actions shows that the
Commission largely understands and recognises the needs and shortcomings of the cooperation in
tackling customs fraud. For example, the reinforcement of OLAF and the introduction of the European
Public Prosecutor Office (EPPO) contribute to a more effective combat against customs fraud covering
multiple Member States.
Regarding legislative actions, although customs and customs related VAT frauds and abuses related to
e-Commerce are at the centre of attention of the Commission, a lack of ambitious legislative proposals
can still be noted, especially in the customs area. In particular, some areas where further EU Commission
engagement is required for progress are the measuring of the customs gap and incentivising national
authorities to support data collection, data validation, mutual collaboration and informationexchange.
Beyond legislation, the funding programmes (such as Customs and Fiscalis) have had a positive impact
on the improvement of administrative cooperation in tackling fraud, but for delivering full potential,
further funding may be required from the EU budget (or partially funded directly by the Member
States).
The main challenges for the Commission seem to be a lack of engagement by national governments
and a lack of resources. More political will and commitment by the Member States is likely to provide
significant improvements in tackling customs fraud – something that can be encouraged through the
appropriate incentives for Member States to take action to combat fraud.
Although there have not yet been real steps taken towards a unified EU level customs management
(e.g. an EU Customs Agents’ body), there are some examples of further alignment, such as
intergovernmental collaboration. A single customs declaration system (also referred to as the ‘single
window’ for customs clearance) would provide further advantages for data management, allowing
better analytics and comparison of data, helping to indicate fraud.
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KEY RECOMMENDATIONS
The below list contains study recommendations for further improvements in tackling customs and
customs related VAT fraud, especially regarding EU level cooperation:
•

To prioritise customs gap measurement and develop an effective methodology for measuring
at least the main elements of the customs gap. Both at a Member State and EU level, efficient
measurement of the customs duty losses is essential for appropriate risk analysis and fraud
mitigation strategy, as well as for the development of appropriate policy responses. The approach
to measure the customs gap should allow for the distinction between the source of the budget loss
(e.g. smuggling, undervaluation, misclassification, misstatement on origin), in order to allow
targeted action to combat customs fraud.

•

To provide customs and tax authorities access to financial transactional third party data and
develop IT systems for analysing this data for fraud detection purposes. Access to transactional
data has been considered crucial for detection of fraud related to all types of fraud, and in particular
to fraud relating to e-Commerce.

•

To review EU own resources contribution calculation and aim to provide further incentives to
national customs authorities in tackling fiscal customs fraud, such as linking the national
retainer to the cost of collection (perhaps a ‘cost plus’ model). The Commission’s current proposal
to reduce the national retainer further to 10% would further contribute to the lack of incentive for
Member States to combat customs fraud.

•

To initiate political level discussions for national commitment and prioritisation for effective
use of existing cooperation channels, particularly EUROFISC, exchange of information on request
and automatically and joint actions such as joint audits and joint investigations.

•

To build on existing best practices and extend successful programs, such as EUROFISC to
customs and aim to engage all Member States

•

To bring forward legislative actions for efficient recovery of identified duty losses, such as giving
further powers to OLAF to monitor national recovery efforts. This action is however linked to
the need for further incentives to national authorities (i.e. just a threat of penalties may be counterproductive).

•

To ensure a successful launch of EPPO, which is considered promising in improving EU level
cooperation on tackling fraud. However, for success, it is also necessary to ensure that EPPO has
powers across the EU, in all Member States (in current legislation these powers are limited to
participating Member States).

•

To continue developing further alignment and cooperation between customs authorities.
While the creation of a supranational EU level customs agent’s body has been suggested in this
regard, there may also be other less politically sensitive models for stronger and more efficient
central coordination of customs cooperation, for instance through exchange of information
regarding particular fraudsters and fraud mechanisms/situations detected.
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KURZFASSUNG
Hintergrund
Die jährlichen EU-Haushaltsgespräche zeigen, dass die Notwendigkeit, neue und sich entwickelnde
Prioritäten und Maßnahmen der Europäischen Union zu finanzieren, den Druck auf die EU-Eigenmittel
erhöht, deren System seit 1988 nicht reformiert wurde. Der derzeitige EU-Haushalt besteht aus drei
Hauptressourcen:

traditionellen

Eigenmitteln

(hauptsächlich

Zöllen),

einem

statistischen

Mehrwertsteuerbeitrag und einem auf dem Bruttonationaleinkommen (BNE) basierenden Eigenmittel,
die zusammen als „Eigenmittel" der EU bezeichnet werden.
Im Laufe der Jahre ist der relative Anteil der Zölle und der Mehrwertsteuer an den Eigenmitteln der EU
erheblich zurückgegangen, und der dritte auf das BNE bezogene Beitrag, der einen Teil des EUHaushalts finanziert, der nicht von den beiden anderen Mitteln gedeckt wird, hat erheblich
zugenommen und macht jetzt über 70 % der Gesamtfinanzierung aus 2. Defizite bei Zöllen oder
Mehrwertsteuern, einschließlich durch Betrug verursachter Verluste, müssten daher durch die
nationalen BNE-Beiträge kompensiert werden, was dazu führt, dass die reicheren Mitgliedstaaten die
betrugsbezogenen Verluste weniger wohlhabender Mitgliedstaaten unverhältnismäßig decken.
Es ist klar, dass die Zölle und der Mehrwertsteueranteil an den Eigenmitteln höher ausfallen würden
und der Gesamtbetrag der nationalen Beiträge zum EU-Haushalt angemessener wäre, wenn Betrug in
diesen Bereichen effizienter angegangen würde.
Ziele und Methodik
Ziel der Studie ist es, das derzeitige Ausmaß an Betrug zu beschreiben und die Wirksamkeit der
aktuellen und geplanten EU-Kooperationsmaßnahmen zur Bekämpfung von Betrug aufzuzeigen und
zu analysieren. Die Studie konzentriert sich insbesondere auf Zoll- und zollbezogenen
Mehrwertsteuerbetrug sowie auf die jeweiligen Kooperationskanäle.
Um diese Ziele zu erreichen, wurde eine maßgeschneiderte Methodik entwickelt, die eine gründliche
Schreibtischrecherche und eine Serie von Interviews mit einschlägigen EU-Institutionen und Agenturen sowie nationalen Behörden in fünf Mitgliedstaaten umfasst. Die gesammelten
Informationen wurden anschließend analysiert und die Ergebnisse und Erkenntnisse in diesem Bericht
dargelegt.

Aktuelle EU-Haushaltsverluste aufgrund von Zoll- und Mehrwertsteuerbetrug
Zollbetrug und zollbezogener Mehrwertsteuerbetrug
Die Zollunion fällt vollständig in die Zuständigkeit der EU, aber die nationalen Zollbehörden sind für
die Erhebung von Zöllen und die Betrugsbekämpfung zuständig. Im Gegensatz zu den

2

EUROPÄISCHE KOMMISSION, EU-Haushalt für die Zukunft, 02.05.18, URL: https://ec.europa.eu/commission/sites/beta-

political/files/budget-proposals-modernising-budget-revenue-side-may2018_en.pdf
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Steuerbehörden ist die Zoll- und Steuererhebung nur eine der beständig zunehmenden Aufgaben, die
von den Zollbehörden wahrgenommen werden. Die Wahrung der Sicherheit in vielen Bereichen, der
Schutz der Wirtschaft und der Umwelt stehen gleichermaßen im Blickpunkt der Zollbehörden an und
jenseits der Grenze. Die Erhebung von Zöllen und sonstigen Abgaben, wie der Mehrwertsteuer, bei der
Einfuhr ist daher nur ein Teil der Aufgaben der Zollbehörden und nicht unbedingt eine
(haushaltspolitische) Priorität auf nationaler Ebene.
Auf der Grundlage von Recherchen sind die Hauptarten des zollbezogenen Steuerbetrugs: falsche
Angabe der Tarifeinstufung, falsche Angabe des Wertes (Unterbewertung), falsche Ursprungserklärung
(präferenziell oder nicht-präferenziell). Die Hauptarten von zollbezogenem Mehrwertsteuerbetrug
sind:

Missbrauch

des

Zollverfahrens

42,

Unterbewertung

und

Nichtdeklaration

sowie

Mehrwertsteuerbetrug bei der Ausfuhr.
Im Zusammenhang mit dem elektronischen Handel, der zu einem exponentiellen Anstieg der Anzahl
der importierten Pakete (vor allem von „geringem Wert“) geführt hat, ist die Kombination der
derzeitigen Zollbefreiung für Sendungen mit einem Wert von bis zu 150 Euro und die Befreiung von
der Mehrwertsteuer für eingeführte „Kleinsendungen“ im Wert von bis zu 10 oder 22 Euro eines der
größten Risiken. In dieser Hinsicht besteht die einzige reale Möglichkeit der Erkennung einer
Unterbewertung von importierten Waren, die beispielsweise als „niedriger Wert“ für die
Mehrwertsteuerbefreiung und die Zollanmeldungsbefreiung (oder sogar als nichtkommerzielles
Paket, Geschenk) falsch gekennzeichnet sind, darin, sich auf vor- und nachgelagerte Transaktionsdaten
zu verlassen oder das Paket physisch zu öffnen.
Es gibt Anzeichen dafür, dass der Ansatz der Mitgliedstaaten bei Maßnahmen zur Betrugsbekämpfung
(z. B. strenge oder leichtere Eingriffe) eine Komponente dafür ist, wie sie sich im wettbewerbsintensiven
internationalen Handelsumfeld positionieren möchten. Die Außengrenze des Zollgebiets der Union ist
jedoch nur so stark wie der schwächste Eintrittspunkt. Heute können wir belegen, dass eine Selektion
des günstigsten Eintrittspunkts durch Betrüger stattfindet („forum shopping“), woraus hervorgeht,
dass es derzeit keine gleichwertige und ausreichende Zolldurchsetzung der EU-Außengrenzen gibt.
EU-Haushaltsverluste durch Zoll- und zollbezogenen Mehrwertsteuerbetrug
Die Höhe der laufenden Verluste aufgrund von Zollbetrug, selbst mittels einer Schätzung, ist
unbekannt, da die Zolllücke (d. h. die Differenz zwischen den erhobenen Zöllen und den gesetzlich
geschuldeten Zöllen) - entgegen der MwSt-Lücke - derzeit nicht gemessen wird. Obwohl das
Europäische Parlament und der Rechnungshof die Kommission tatsächlich wiederholt aufgefordert
haben, Daten über die Zolllücke zu erheben, sind diese Pläne nicht verwirklicht worden.
Die EU-Haushaltsverluste aufgrund von oft „unsichtbaren“ Zollbetrugsdelikten sind derzeit fast nicht
quantifizierbar, hauptsächlich weil es nicht einmal eine entwickelte Methodik gibt, um
Quantifizierungen durchzuführen oder Schätzungen zu begründen.
Es wurden einige experimentelle Messungen der Zolllücke in Bezug auf die Unterbewertung beim
Import durchgeführt, die vielversprechend sind. Dadurch jedoch, dass diese Messungen sich nicht mit
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Schmuggel und Klassifizierungs- sowie Ursprungsbetrug befassen, zielen sie lediglich auf einen
Bruchteil der potenziellen Betrugsmechanismen und Gesamtverluste ab.
Trotz des Mangels an Informationen über die Zolllücke gibt es zahlreiche Beispiele von identifizierten
einzelnen Betrugsfällen mit erheblichen Zoll- und Mehrwertsteuerverlusten, die darauf schließen
lassen, dass die Gesamtverluste sowohl für den nationalen als auch für den EU-Haushalt erheblich sein
können.
Eintreibung von Verlusten durch Betrug
Selbst bei festgestellten Betrugsfällen mit quantifizierbarem Zollverlust gibt es keine Daten darüber,
welcher Betrag tatsächlich zurückgefordert wurde. Die Verbindung zwischen Aufdeckung und
Einziehung scheint schwach zu sein und kann auf Herausforderungen bei der Zusammenarbeit
zwischen Zoll-/Steuerbehörden und Strafverfolgungsbehörden auf nationaler Ebene hindeuten. Eine
stärkere Zusammenarbeit auf EU-Ebene würde auch Verbesserungen in diesem Bereich unterstützen,
insbesondere bei grenzüberschreitenden Einziehungen.
Da Zölle in der Regel eher eine EU-Haushaltsressource als nationale Einnahmen sind und die
einbehaltenen 20 % der erhobenen Zölle nicht direkt von den Erhebungskosten abhängen, sondern
eher von den erhobenen Zöllen, haben die nationalen Behörden derzeit keinen Anreiz, komplexere
oder kostspieligere Erkennungs- und Beitreibungsvorgänge durchführen. Das derzeitige System wirkt
sogar abschreckend, da die Feststellung eines Betrugsverfahrens durch die nationalen Behörden eine
EU-Untersuchung der Wirksamkeit dieser Behörde einleiten und Sanktionen mit sich bringen kann.
Das derzeitige System der Zollkontrollen scheint zunehmend unzureichend zu sein, um den neuen
Betrugsrisiken in Bezug auf den schnell wachsenden grenzüberschreitenden Handel, der durch den
elektronischen Handel ermöglicht wird, entgegenzuwirken. Neue Werkzeuge und Lösungen sowie ein
stärkerer Fokus auf steuerliche Verluste/Risiken sind dringend erforderlich. Dieser Bedarf wurde jedoch
erkannt und es gibt einige ermutigende Entwicklungen. Der Haupttrend der gegenwärtigen
Entwicklungen besteht darin, einen pragmatischen Ansatz zu verfolgen, indem zuerst die
dringendsten betrügerischen Systeme mit dem höchsten Risiko bekämpft werden - Anwendung der
TNA-Initiative (Transactional Network Analysis), Ausweitung auf Betrug im Zusammenhang mit dem
Zollverfahren 42.

Derzeitige Kooperation bei der Bekämpfung von Zollbetrug
Die EU hat eine Reihe verschiedener Kooperationskanäle eingerichtet, um die Zusammenarbeit
zwischen den verschiedenen Interessenvertretern zu unterstützen, die an der Bekämpfung des
Zollbetrugs und des zollbezogenen Mehrwertsteuerbetrugs beteiligt sind.
Was die Nutzung dieser Kanäle anbelangt, so hat die Zusammenarbeit zwischen den nationalen
Verwaltungen (einschließlich Zoll und Steuern) in den letzten Jahren zugenommen, es bestehen
jedoch noch einige Herausforderungen hinsichtlich des Mangels an nationalen Ressourcen,
mangelnder Motivation/Anreize und des Mangels an Daten oder Datenzugriff.
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Daher werden die meisten dieser bestehenden Kooperationskanäle derzeit nicht ausreichend zur
Bekämpfung von Zollbetrug genutzt. Es gibt jedoch Beispiele für bewährte Verfahren für eine wirksame
Zusammenarbeit bei der Betrugsbekämpfung auf EU-Ebene, wie EUROFISC und CELBET.
Die Zusammenarbeit zwischen und mit den nationalen und EU-Strafverfolgungsbehörden hat sich in
den

letzten

Jahren

positiv

entwickelt.

Insbesondere

wurden

erfolgreiche

gemeinsame

Ermittlungsteams eingesetzt und gemeinsame Zollaktionen durchgeführt.
Trotzdem besteht nach wie vor Verbesserungsbedarf, bevor das volle Potenzial dieser Instrumente
ausgeschöpft werden kann. Zum Beispiel wird die Wirksamkeit dieser Zusammenarbeit durch die
Grenzen der Mandate von z. B. OLAF [Europäisches Amt für Betrugsbekämpfung] begrenzt, das
Untersuchungen durchführen kann, um die durch Betrug verursachten Schäden zu ermitteln, jedoch
nicht über strafrechtliche Verfolgungsbefugnisse verfügt, um die Beitreibung dieser Verluste
sicherzustellen. Darüber hinaus wird der Bekämpfung von Zoll-/Steuerbetrug derzeit keine
ausreichende Priorität eingeräumt, da der Schwerpunkt auf dem Schmuggel von illegalen (gefälschten
usw.) Produkten liegt (die auch steuerliche Auswirkungen haben könnten).

Maßnahmen der EU-Kommission zur Verbesserung der Zusammenarbeit bei der
Betrugsbekämpfung
Die Überprüfung der jüngsten Strategien, Vorschläge und sonstigen Maßnahmen der EU-Kommission
zeigt, dass die Kommission die Bedürfnisse und Mängel der Zusammenarbeit bei der Bekämpfung von
Zollbetrug weitgehend versteht und erkennt. Beispielsweise tragen die Stärkung des OLAF und die
Einführung der Europäischen Staatsanwaltschaft (EPPO) zu einer wirksameren Bekämpfung des
Zollbetrugs in mehreren Mitgliedstaaten bei.
Was Legislativmaßnahmen anbelangt, stehen zwar der Zollbetrug und der zollbezogene
Mehrwertsteuerbetrug im Zusammenhang mit dem elektronischen Handel im Mittelpunkt der
Aufmerksamkeit der Kommission, jedoch ist insbesondere im Zollbereich nach wie vor ein Mangel an
ehrgeizigen Gesetzesvorschlägen festzustellen. Zu den Bereichen, in denen ein weiteres Engagement
der EU-Kommission erforderlich ist, um Fortschritte zu erzielen, zählen insbesondere die Messung der
Zolllücke und die Schaffung von Anreizen für die nationalen Behörden, die Datenerhebung,
Datenvalidierung, gegenseitige Zusammenarbeit und den Informationsaustausch zu unterstützen.
Über die Gesetzgebung hinaus haben sich die Finanzierungsprogramme (wie Customs und Fiscalis)
positiv auf die Verbesserung der Verwaltungszusammenarbeit bei der Betrugsbekämpfung
ausgewirkt. Um jedoch das volle Potenzial zu entfalten, ist möglicherweise eine weitere Finanzierung
aus dem EU-Haushalt erforderlich (oder eine teilweise Direktfinanzierung von den Mitgliedsstaaten).
Die größten Herausforderungen für die Kommission scheinen ein mangelndes Engagement der
nationalen Regierungen und ein Mangel an Ressourcen zu sein. Ein stärkerer politischer Wille und
Engagement der Mitgliedstaaten dürfte zu erheblichen Verbesserungen bei der Bekämpfung des
Zollbetrugs führen. Dies kann durch geeignete Anreize für die Mitgliedstaaten zur Bekämpfung von
Betrug gefördert werden.
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Obwohl noch keine realen Schritte in Richtung einer einheitlichen Zollverwaltung auf EU-Ebene
unternommen wurden (z. B. ein EU-Organ für Zollagenten), gibt es einige Beispiele für eine weitere
Angleichung, z. B. zwischenstaatliche Zusammenarbeit. Ein einheitliches Zollanmeldesystem (auch als
„ein Fenster" für die Zollabwicklung bezeichnet) würde weitere Vorteile für die Datenverwaltung
bieten, wodurch eine bessere Analyse und ein besserer Vergleich der Daten ermöglicht und somit zur
Aufdeckung von Betrug beigetragen würde.

SCHLÜSSELEMPFEHLUNGEN
Die nachstehende Liste enthält Studienempfehlungen für weitere Verbesserungen bei der
Bekämpfung von Zollbetrug und von zollbezogenem Mehrwertsteuerbetrug, insbesondere im
Hinblick auf die Zusammenarbeit auf EU-Ebene:
•

Priorisierung der Messung der Zolllücke und Entwicklung einer wirksamen Methodik, um
wenigstens die Hauptelemente der Zolllücke messen zu können. Sowohl auf Mitgliedsstaaten- als
auch auf EU-Ebene ist eine effiziente Messung der Verluste von Zollabgaben von wesentlicher
Bedeutung für eine angemessene Risikoanalyse und Betrugsminderungsstrategie sowie für die
Entwicklung geeigneter politischer Maßnahmen. Der Ansatz zur Messung der Zolllücke sollte die
Unterscheidung zwischen den verschiedenen Ursachen des Haushaltsverlusts (z. B. Schmuggel,
Unterbewertung, Fehlklassifikation, falsche Angabe des Ursprungs) zulassen, um gezielte
Maßnahmen zur Bekämpfung von Zollbetrug zu ermöglichen.

•

Bereitstellung eines Zugangs zu finanziellen Transaktionsdaten Dritter an Zoll- und
Steuerbehörden und die Entwicklung von IT-Systemen, um diese Daten zu Zwecken der
Betrugsbekämpfung zu analysieren. Der Zugang zu Transaktionsdaten wurde als entscheidend für
die Betrugserkennung im Zusammenhang mit allen Arten von Betrug und insbesondere im
Zusammenhang mit elektronischem Handel erachtet.

•

Prüfung der Berechnung der Eigenmittelbeiträge der EU und das Streben nach der
Bereitstellung weiterer Anreize für nationale Zollbehörden für die Bekämpfung von
Steuerbetrug, beispielsweise durch Verknüpfung des Prozentsatzes der Zölle, den die
Mitgliedstaaten einbehalten dürfen, mit den Erhebungskosten (möglicherweise ein "Kosten-Plus“Modell). Der derzeitige Vorschlag der Kommission, diesen Prozentsatz weiter auf 10 % zu
reduzieren, würde ebenfalls dazu beitragen, dass die Mitgliedstaaten keinen Anreiz haben,
Zollbetrug zu bekämpfen.

•

Einleitung von Diskussionen auf politischer Ebene, um nationales Engagement und
Prioritätensetzung für die effektive Nutzung bestehender Kooperationskanäle, insbesondere
des EUROFISC, des Informationsaustauschs auf Anfrage sowie automatisch und gemeinsamer
Maßnahmen wie gemeinsamer Prüfungen und gemeinsamer Ermittlungen zu initiieren.

•

Aufbau auf bestehenden bewährten Verfahren und Erweiterung erfolgreicher Programme, wie
EUROFISC auf den Zoll sowie das Streben nach Einbeziehung aller Mitgliedsstaaten.
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•

Vorantreiben von Legislativmaßnahmen zur effizienten Beitreibung festgestellter Zollverluste, z. B.
um OLAF weitere Befugnisse zur Überwachung der nationalen Beitreibungsbemühungen zu
geben. Diese Maßnahme ist jedoch mit der Notwendigkeit weiterer Anreize für die nationalen
Behörden verbunden (d. h. eine bloße Androhung von Strafen kann kontraproduktiv sein).

•

Gewährleistung eines erfolgreichen Starts der EPPO, die als vielversprechend für die
Verbesserung der Zusammenarbeit auf EU-Ebene bei der Betrugsbekämpfung angesehen wird. Für
den Erfolg muss jedoch auch sichergestellt werden, dass die EPPO EU-weit in allen Mitgliedstaaten
Befugnisse hat (in den geltenden Rechtsvorschriften sind diese Befugnisse auf die teilnehmenden
Mitgliedstaaten beschränkt).

•

Fortsetzung der weiteren Angleichung und Zusammenarbeit zwischen den Zollbehörden.
Obwohl in diesem Zusammenhang die Schaffung einer supranationalen Zollagentur auf EU-Ebene
vorgeschlagen wurde, kannes auch andere, weniger politisch sensible Modelle für eine stärkere
und effizientere zentrale Koordinierung der Zollzusammenarbeit geben, beispielsweise durch den
Austausch von Informationen über bestimmte Betrüger und festgestellte Betrugsmechanismen/situationen.
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RÉSUMÉ
Contexte général
Les discussions annuelles sur le budget de l’UE montrent que la nécessité de financer des priorités et
politiques naissantes et en développement au sein de l’Union européenne accroît la pression sur les
ressources propres de l’UE, dont le système n’a pas été revu depuis 1988. Le budget actuel de l’UE
comprend trois ressources principales : les ressources propres traditionnelles (principalement les droits
de douane), une contribution statistique basée sur la TVA et une ressource propre fondée sur le revenu
national brut (RNB), appelées ensemble « ressources propres » de l’UE.
Au fil des années, la part relative des droits de douane et de la TVA dans les ressources propres de l’UE
a sensiblement diminué et les contributions fondées sur le RNB, qui financent la part du budget de l’UE
non couverte par les deux autres ressources, ont considérablement augmenté, représentant désormais
plus de 70 % du financement total 3. Toute insuffisance, liée aux contributions fondées sur les droits de
douane ou sur la TVA, y compris les pertes causées par la fraude, devrait donc être compensée par les
contributions nationales fondées sur le RNB. Les États membres les plus riches couvrent dès lors de
manière disproportionnée les pertes liées à la fraude des États membres moins riches.
Il est clair que les droits de douane et la contribution de la TVA aux ressources propres seraient plus
élevés et que les contributions nationales totales au budget de l’UE seraient donc plus équitables si la
lutte contre la fraude dans ces domaines était plus efficace.
Objectifs et méthodologie
L’étude vise à décrire les niveaux actuels de fraude et à analyser l’efficacité des mesures de coopération
actuelles et prévues par l’UE dans la lutte contre la fraude. L’étude se concentre spécifiquement sur la
fraude douanière et la fraude à la TVA liée aux douanes ainsi que sur les canaux de coopération
respectifs en la matière.
Pour atteindre ces objectifs, une méthodologie spécifique a été mise au point, comprenant des
recherches documentaires approfondies et une série d’entretiens avec les institutions et agences
européennes concernées ainsi qu’avec les autorités nationales de cinq États membres. Les
informations recueillies ont ensuite été analysées et ce rapport en présente les résultats et conclusions.

Pertes budgétaires actuelles de l’UE dues à la fraude douanière et à la fraude à la TVA
Fraude douanière et fraude à la TVA liée aux douanes
L’union douanière relève pleinement de la compétence de l’UE, mais les autorités douanières
nationales sont responsables de la perception des droits et de la lutte contre tout type de fraude.
Contrairement aux autorités fiscales, la perception des droits et taxes n’est qu’une des tâches de plus
en plus nombreuses qui incombent aux autorités douanières. La préservation de la sûreté et de la

3

Commission européenne, Un budget de l’UE pour l’avenir, 02.05.18, URL : https://ec.europa.eu/commission/sites/beta-

political/files/budget-proposals-modernising-budget-revenue-side-may2018_fr.pdf

18

Protection of EU financial interest on customs and VAT:
Cooperation of national tax and customs authorities to prevent fraud
___________________________________________________________________________________________

sécurité dans leurs nombreux aspects, ainsi que la protection de l’économie et de l’environnement,
sont également au centre des préoccupations des autorités douanières aux frontières et au-delà de
celles-ci. La perception des droits de douane et autres droits et taxes à l’importation, tels que la TVA, ne
représente donc qu’une partie de la mission des autorités douanières et ne constitue pas
nécessairement une priorité (budgétaire) au niveau national.
D’après les recherches, les principaux types de fraudes fiscales douanières sont les suivants : fausse
déclaration de classement tarifaire, fausse déclaration de valeur (sous-évaluation), fausse déclaration
d’origine (préférentielle ou non préférentielle). Les principaux types de fraudes à la TVA liée aux
douanes sont les suivants : abus de la procédure douanière 42, sous-évaluation et non-déclaration, et
fraude à la TVA à l’exportation.
Dans le contexte du commerce électronique, qui a entraîné une augmentation exponentielle du
nombre de colis importés (et plus particulièrement ceux de « faible valeur »), l’un des risques les plus
importants est la combinaison de l’exonération actuelle des droits de douane pour les envois d’une
valeur inférieure ou égale à 150 euros et l’exonération de la TVA pour les « petits envois » importés
d’une valeur allant jusqu’à 10 ou 22 euros. À cet égard, le seul moyen réel de détecter une sousévaluation des biens importés, présentés par exemple comme possédant une « faible valeur » dans le
but de bénéficier de l’exonération de la TVA et de l’exemption de déclaration en douane (ou même mal
étiquetés en tant que colis non commercial, cadeau), est de se fier aux données transactionnelles en
amont et en aval ou d’ouvrir physiquement le colis.
Il semble que l’approche adoptée par les États membres en matière de lutte contre la fraude (par
exemple, une approche stricte ou plus légère) constitue l’un des aspects participant à la manière dont
ceux-ci souhaitent se positionner de la manière dans l’environnement concurrentiel du commerce
international. Toutefois, comme le veut l’adage, la frontière extérieure du territoire douanier de l’Union
est aussi solide que son point d’entrée le plus faible. Aujourd’hui, nous pouvons attester qu’il existe un
phénomène de sélection, par les fraudeurs, de la juridiction la plus favorable (ou ‘forum shopping’) ou
du ‘meilleur’ point d’entrée dans l’UE. Ceci démontre qu’il n’y a actuellement pas de contrôle douanier
homogène et suffisant des frontières extérieures de l’UE.
Pertes budgétaires de l’UE dues à la fraude douanière et à la fraude à la TVA liée aux douanes
Le montant estimé des pertes actuelles dues à la fraude douanière n’est pas connu, car l’écart douanier
(c’est-à-dire la différence entre les droits perçus et les droits légalement dus) - contrairement à l’écart
TVA - n’est pour l’instant pas mesuré. En effet, bien que le Parlement européen et la Cour des comptes
européenne aient demandé à plusieurs reprises à la Commission de collecter des données sur l’écart
douanier, ces demandes ne se sont pas concrétisées.
Les pertes budgétaires de l’UE dues à des fraudes aux droits de douane, souvent « invisibles », sont
actuellement presque impossibles à quantifier, principalement parce qu’il n’existe pas de
méthodologie développée afin de procéder à des quantifications ou permettre de justifier toute
approximation.
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Des méthodes d’évaluations expérimentales, prometteuses, ont été effectuées sur l’écart douanier liés
à la sous-évaluation à l’importation. Cependant, en ne s’attaquant pas, par exemple, à la contrebande,
à la classification erronée et à la fraude relative aux règles d’origine, elles ne se concentre, pour l’instant,
que sur une fraction limitée des mécanismes de fraude potentiels et des pertes globales.
Malgré le manque d’informations sur l’écart douanier global, il existe de nombreux exemples de cas
individuels de fraude identifiés avec des pertes de droits et de TVA importantes. Ces cas indiquent que
les pertes globales pour le budget national et européen pourraient s’avérer considérables.
Recouvrement des pertes dues aux fraudes
Même dans les cas de fraude détectés, avec des pertes de droits de douane pouvant être quantifiés, il
n’y a pas de données sur le montant réellement recouvré. Le lien entre détection et recouvrement
semble faible et peut être une indication des difficultés rencontrées, au niveau national, dans la
coopération entre les autorités douanières et fiscales, ainsi qu’avec les autorités chargées d’appliquer
la loi. Le renforcement de la coopération au niveau européen permettrait également d’améliorer la
situation dans ce domaine, en particulier en cas de recouvrements transfrontaliers.
Étant donné que les droits de douane sont essentiellement une ressource du budget de l’UE plutôt
qu’un revenu national et que les 20 % des droits perçus retenus ne sont pas directement liés au coût
de la perception, mais plutôt au montant des droits perçus, les autorités nationales ne sont
actuellement pas encouragées à effectuer des opérations de détection et de recouvrement plus
complexes ou coûteuses. Le système actuel crée même un effet dissuasif, car l’identification d’un
système de fraude par les autorités nationales pourrait déclencher une enquête de l’UE sur l’efficacité
de cette autorité et entraîner des sanctions financières.
Le système actuel de contrôles douaniers semble de plus en plus inadéquat pour faire face aux
nouveaux risques de fraude liés à l’expansion rapide des échanges transfrontaliers facilitée par le
commerce électronique. De nouveaux outils et de nouvelles solutions, ainsi qu’une plus grande
attention portée aux pertes/risques fiscaux, sont grandement nécessaires. Ce besoin a toutefois été
reconnu et certains développements encourageants sont en cours. La tendance actuellement observée
est d’adopter une approche pragmatique en s’attaquant d’abord aux fraudes les plus urgentes et
présentant les plus grands risques, comme en témoigne l’application de l’initiative ‘TNA’
(Transactionnal Network Analysis) et son extension à la fraude liée à la procédure douanière 42.

Coopération actuelle en matière de lutte contre la fraude douanière
L’UE a mis en place un certain nombre de canaux de coopération dans le but de soutenir la coopération
entre les différentes parties prenantes impliquées dans la lutte contre la fraude douanière et la fraude
à la TVA liée aux douanes.
En ce qui concerne l’utilisation de ces canaux, la coopération entre les administrations nationales (tant
douanières que fiscales) s’est intensifiée au cours des dernières années. Il subsiste cependant certains
problèmes liés au manque de ressources nationales, de motivation/d’incitants et de données ou
d’accès aux données.
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Par conséquent, la plupart de ces canaux de coopération ne sont, pour l’instant, pas suffisamment
utilisés afin de lutter contre la fraude douanière. Il existe toutefois, au niveau européen, des exemples
de bonnes pratiques en matière de coopération efficace dans la lutte contre la fraude, tels qu’EUROFISC
et CELBET.
La coopération entre et avec les autorités nationales et européennes chargées d’appliquer la loi a
évolué positivement ces dernières années. En particulier, des équipes communes d’enquête ont été
mises en place avec succès et des opérations douanières conjointes ont été menées à bien.
Néanmoins, il reste encore une marge d’amélioration avant d’atteindre le plein potentiel de ces
instruments. En effet, l’efficacité de cette coopération est restreinte par les limites des mandats de
l’OLAF, par exemple, qui peut mener des enquêtes dans le but de déterminer les pertes causées par la
fraude, mais n’a pas les pouvoirs de poursuites nécessaires pour assurer le recouvrement desdites
pertes. En outre, la lutte contre la fraude douanière et fiscale n’est actuellement pas suffisamment
prioritaire, l’accent étant principalement mis sur la contrebande de produits illégaux (contrefaçons,
etc.), qui pourrait également avoir un impact fiscal.

Actions de la Commission européenne visant à améliorer la coopération dans la lutte
contre la fraude
L’examen des stratégies, propositions et autres actions récentes de la Commission européenne montre
que celle-ci comprend et reconnaît largement les besoins et les lacunes de la coopération dans la lutte
contre la fraude douanière. Ceci est illustré, par exemple, par le renforcement de l’OLAF ainsi que par
l’introduction du Parquet européen, contribuant ainsi à une lutte plus efficace contre la fraude
douanière étendue dans plusieurs États membres.
En ce qui concerne les actions législatives, bien que la fraude douanière, la fraude à la TVA liée aux
douanes et les abus liés au commerce électronique, soient au centre des préoccupations de la
Commission, un manque de propositions législatives ambitieuses peut encore être constaté,
spécialement dans le domaine douanier. En particulier, la mesure de l’écart douanier, l’incitation des
autorités nationales à soutenir la collecte de données, la validation de celles-ci ainsi que la collaboration
mutuelle et l’échange d’informations, ont été identifiés comme des domaines dans lesquels
l’engagement de la Commission européenne doit être renforcé.
Au-delà de la législation, les programmes de financement (tels que les programmes Customs et Fiscalis)
ont eu un impact positif sur l’amélioration de la coopération administrative dans la lutte contre la
fraude. Cependant, dans le but de réaliser pleinement leur potentiel, un financement supplémentaire
provenant du budget européen (ou financé partiellement directement par les États membres) pourrait
s’avérer nécessaire.
Les principaux défis pour la Commission semblent être le manque d’engagement des gouvernements
nationaux et le manque de ressources. Une volonté et un engagement politiques accrus de la part des
États membres sont susceptibles d’apporter des améliorations significatives dans la lutte contre la
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fraude douanière. Les États membres peuvent être encouragé, par le biais d’incitants appropriés, à
prendre des mesures ayant pour but de lutter contre la fraude.
Bien qu’aucune mesure réelle n’ait encore été prise en vue d’une gestion douanière unifiée au niveau
de l’UE (par exemple, un corps européen d’agents des douanes), il existe quelques exemples
d’alignement supplémentaire, telle qu’une collaboration intergouvernementale. Un système de
déclaration en douane unique (également appelé « guichet unique » pour le dédouanement)
présenterait d’autres avantages pour la gestion des données, tout en permettant une meilleure analyse
et une meilleure comparaison des données, ce qui aiderait à détecter la fraude.

RECOMMANDATIONS CLÉS
La liste ci-dessous reprend les recommandations issues de l’étude. Celles-ci visent à améliorer la lutte
contre la fraude douanière et la fraude à la TVA liée aux douanes, en particulier en ce qui concerne la
coopération au niveau de l’UE :
•

Donner la priorité à la mesure de l’écart douanier et mettre au point une méthodologie efficace
pour déterminer et quantifier au moins les principaux éléments constitutifs de l’écart douanier.
Tant au niveau des États membres qu’à celui de l’UE, une identification efficace des pertes de droits
de douane est essentielle pour établir une analyse appropriée des risques et une stratégie de lutte
contre la fraude, ainsi que pour élaborer des réponses politiques appropriées. L’approche adoptée
pour mesurer l’écart douanier devrait permettre de d’identifier la source de la perte budgétaire (par
exemple, contrebande, sous-évaluation, classification erronée, fausse déclaration sur l’origine), afin
de permettre une action ciblée pour lutter contre la fraude douanière.

•

Fournir

aux

autorités

douanières

et

fiscales

l’accès

aux

données

financières

transactionnelles de tiers et développer des systèmes informatiques permettant l’analyse de ces
données et la détection d’éventuelles fraudes. L’accès aux données transactionnelles a été jugé
crucial pour la détection de tout type de fraude et en particulier de la fraude liée au commerce
électronique.
•

Revoir le calcul de la contribution des ressources propres de l’UE et viser à fournir des incitants
supplémentaires aux autorités douanières nationales dans la lutte contre la fraude
douanière fiscale, par exemple, en liant la provision nationale au coût de la perception (peut-être
envisager un modèle « cost plus »). La proposition actuelle de la Commission visant à réduire la
provision nationale à 10 % accentuerait davantage le manque d’incitants pour les États membres
à lutter contre la fraude douanière.

•

Entamer des discussions au niveau politique afin de déboucher sur un engagement national et
une définition des priorités quant à une utilisation efficace des canaux de coopération
existants, et plus particulièrement EUROFISC, sur un échange d’informations automatique ainsi
que sur demande et sur des actions communes telles que des enquêtes et audits conjoints.

•

S’appuyer sur les bonnes pratiques existantes, étendre aux douanes des programmes fructueux,
tels qu’EUROFISC, et s’efforcer d’impliquer l’ensemble des États membres.
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•

Présenter des actions législatives en vue d’un recouvrement efficace des pertes de droits
identifiées, par exemple en conférant des pouvoirs supplémentaires à l’OLAF pour contrôler
les efforts nationaux de recouvrement. Cette action est néanmoins liée à la nécessité
d’encourager davantage les autorités nationales dans leurs actions contre la fraude (une simple
menace de sanctions pourrait en effet se révéler contre-productive).

•

Assurer le lancement réussi du Parquet européen, considéré comme prometteur, afin
d’améliorer la coopération au niveau de l’UE dans la lutte contre la fraude. Cependant, pour réussir,
il est également nécessaire de s’assurer que le Parquet européen dispose de pouvoirs dans
l’ensemble de l’UE, dans tous les États membres (dans la législation actuelle, ces pouvoirs sont
limités aux États membres participants).

•

Poursuivre le développement de l’alignement et de la coopération entre les autorités
douanières, bien que la création d’un corps supranational d’agents des douanes au niveau de l’UE
ait été suggérée à cet égard. D’autres modèles moins sensibles sur le plan politique peuvent exister
dans le but de permettre une coordination centralisée plus forte et plus efficace de la coopération
douanière, comme par exemple l’échange d’informations sur certains fraudeurs spécifiques et sur
la détection de mécanismes/situations de fraude.
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1. INTRODUCTION
1.1.

BACKGROUND

The annual EU budget discussions, as well as the preparation of the next Multiannual Financial
Framework 2021-2027 show that the need to fund new and developing European Union priorities and
public services increases the pressure on the EU own resources. As an example, the 2018 EU budget
required a 14.1% increase to payments, as the implementation of the 2014-2020 programs is reaching
full speed 4.
Current EU budget comprises of three main resources:
traditional own resources (mainly customs duties), a

Figure 1: EU Budget 2018 - EUR 160.1 billion

statistical VAT based contribution and an own resource
16%

based on Gross National Income (GNI), together
referred to as the ‘own resources’ of the EU. The

12%

constant high pressure on the EU budget to fund the
numerous EU policies and institutions is challenged on

72%

the revenue side by the losses caused by customs and
VAT fraud. Therefore, it is essential to ensure that the
measures taken by the EU institutions and national

Customs Duties

VAT

GNI

governments to tackle these types of fraud and to
improve the collection of the EU budget components
are as effective and efficient as possible.
As indicated, the customs duties levied upon import of goods into the customs territory of the Union
form part of the traditional own resources of the EU. The Member State authorities are in charge of the
collection of those import duties at the external border of the EU. Today, EU Member States retain 20%
of the collected traditional own resources as a collection cost, with the European Commission
intending to reduce this percentage to 10% 5.
Another existing type of own resource is the Member States contribution based on value added tax
(VAT), which in itself is part of the national revenue. The calculation of the VAT based contribution to
own resources is a complex statistical exercise, as it starts from calculating the harmonised national
VAT base, which should neutralise the impact of national VAT policy decisions, such as the application
of derogations and optional exemptions. A uniform rate of 0.3% is then levied on that harmonised base.
The proposed own resources reform proposed by the European Commission in 2018 includes
suggestions for simplification of the VAT-based contribution to own resource 6.

CONSILIUM EUROPA, 30 November 2017, URL: http://www.consilium.europa.eu/en/press/press-releases/2017/11/30/2018-eubudget-adopted/.
5
COUNCIL OF THE EUROPEAN UNION, Decision on the system of own resources of the European Union, 2014/335/EU, 26 May 2014,
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014D0335.
6
EUROPEAN COMMISSION, Proposal for Council Decision on the system of own resources of European Union, COM (2018) 325 final,
2 May 2018, URL: https://ec.europa.eu/commission/sites/beta-political/files/system-own-resources-may2018_en.pdf .
4
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In addition to the collection of duties and tax-based contributions, Member States are expected to take
measures to counter fraud affecting the financial interests of the Union in line with those they take to
counter fraud affecting their own financial interests 7. The protection of the financial interests of the EU
being a shared responsibility between the Member States and the EU.
The last component of the EU own resources, the Gross National Income based contribution, finances
the part of EU budget not covered by the other two resources, by levying the same percentage (fixed
as part of the annual budgetary procedure) on each Member State’s Gross National Income. Therefore,
any shortcomings of duties or VAT-based share caused by fraud would need to be compensated by the
Gross National Income based contributions, in effect resulting in Member States with higher Gross
National Income disproportionally covering the fraud-related losses of other Member States.
Over the years the relative share of customs duties and VAT in the EU own resources has significantly
decreased, increasing substantially the Gross National Income based contribution which now
constitutes over 70% of the total funding8. Some of this decrease, especially in the customs share of
own resources can be explained through trade liberalisation. However, considering the evidence of a
significant level of fraud in both customs and VAT described in further sections, it is clear that the
customs duties and VAT-based contribution to own resources would be larger and resulting total
national contributions to the EU budget would be fairer, if fraud in these areas was tackled more
efficiently.
The Commission’s proposal on the systems of EU own resources contains suggestions for new sources
of own revenue bringing it closer to the EU policies, such as a share of the Common Consolidated
Corporate Tax Base (CCCTB) 9. This proposal builds on the European Parliament resolution, which also
asks for far-reaching reforms of the EU own resources systems 10. The discussions on new forms of
revenue are likely to take years before agreement and successful implementation. Therefore, it is still
essential to find ways to improve the collection of the traditional and existing own resources, which
will likely also continue to contribute a significant part of own resources in a reformed system.
1.2.

OBJECTIVES OF THE STUDY

This study on the ‘Protection of EU financial interest on customs and VAT: cooperation of national tax
and customs authorities to prevent fraud’ aims to map and analyse the effectiveness of the current and
planned EU cooperation measures in tackling fraud. The study focuses on customs fraud (and directly
linked customs related VAT fraud) and respective cooperation channels 11.

EUROPEAN UNION, Treaty on the Functioning of the European Union, (Consolidated), Official Journal of the European Union, C
202, 7 June 2016, Article 325, URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2016:202:FULL&from=EN.
8
See: https://ec.europa.eu/commission/sites/beta-political/files/budget-proposals-modernising-budget-revenue-sidemay2018_en.pdf
9
Idem.
10
G. DEPREZ AND J. LEWANDOWSKI, Reform of the European Union's system of Own Resources, P8_TA-PROV 0076, 2018.
11
VAT fraud aspects have been already covered by a separate study commissioned by the European Parliament. In this regard
see: M. LAMENSCH AND E CECI, VAT Fraud: Economic impact, challenges and policy issues, October 2018, URL:
http://www.europarl.europa.eu/thinktank/en/document.html?reference=IPOL_STU(2018)626076.
7
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The specific objectives of the study are as follows:
•

Map out the current situation in terms of fraud by assessing quantifiable budgetary losses
suffered by the EU budget resulting from customs and customs related VAT fraud;

•

Define and describe the existing cooperation channels and practices between customs and
VAT authorities regarding tackling customs fraud and customs related VAT fraud, identifying
weaknesses and best practices within the current legislative framework;

•

Describe and assess comparatively the reliability and completeness of current legal framework
and European Commission proposals in addressing the current shortcomings of administrative
cooperation to tackle customs fraud and customs-related VAT fraud, both in the short and
medium terms;

•

Identify areas of improvement and formulate adequate recommendations to maximise and
enhance the administrative cooperation against customs fraud and customs-related VAT fraud.

1.3.
1.3.1.

METHODOLOGY OF THE STUDY
Desk research and data collection

To achieve the aforementioned objectives, a tailored methodology was developed, to enable
triangulation of the data collected; using both qualitative and, when possible, quantitative approaches.
The study’s methodology was structured by an analytical framework, which includes indicators and
data sources to be used to answer each of the research and evaluation questions.
Regarding data collection activities, thorough desk research was conducted. The study team
performed an in-depth literature review gathering relevant documentation, studies, legislation and
rules. A complete list of the sources consulted can be found in the last section Resources.
1.3.2.

Interview round

For qualitative evaluation input as well as confirming the quantitative data (or the lack of it), the
relevant EU institutions and agencies as well as national authorities in five Member States were
interviewed, namely Belgium, Estonia, Germany, Italy and Greece. These Member States were selected
based on different criteria, such as their contribution to EU budget due to their high level of customs
duty collection, existence of EU borders, presence of large ports and participation in customs
cooperation programs.
The conducted interview round served multiple purposes:
•

Fill any information gaps identified during the desk research;

•

Provide information for qualitative evaluation of data collected through desk research;

•

Collect additional documentation that might be relevant for the study;

•

Collect stakeholder views regarding the research questions.

The following institutions and Member States have been interviewed during the interview round:
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Table 1 : List of interviewees
EU bodies & Organisations
Organisations

Details
DG TAXUD C4
DG TAXUD A1

European Commission

DG TAXUD A2
DG TAXUD A3
DG TAXUD A4
DG BUDG

ECA

Chamber 4 Directorate - Regulation of markets and competitive
economy

Europol

Fraud Unit

JRC

Text and Data Mining Unit
Member States

Member States

Details

Belgium

Ministère des Finances

Estonia
Germany

Customs Policy Application Dept
customs & tax data analysis, data exchange
Federal Ministry of Finance - Division III B 2 - EU and international
customs cooperation; administrative and legal assistance; foreign
trade and payments law
Piraeus Customs representative
Directorate for Customs control & violations

Greece

Directorate for Administrative cooperation and exchange of
information in the field of VAT
Directorate for Excise duties and VAT
Directorate for tariff and special regime exemptions
Auditing office of Athens Customs

Italy

Italian Central Anti-Fraud and Control Directorate – Agenzia
Dogane e Monopoli

The results and findings based on the analysis conducted are presented in this report.
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2. CURRENT EU BUDGET LOSSES DUE TO CUSTOMS AND VAT FRAUD
This chapter describes the concepts of customs fraud and customs related VAT fraud and provides an
overview of the main types of fraud. It describes then the challenges to quantify the actual losses
caused by fraud due for example by the absence of customs gap measurement, with some available
quantifications and evidence. Lastly, it provides an analysis of the effectiveness of current recovery
methods.
2.1.

CUSTOMS FRAUD AND CUSTOMS RELATED VAT FRAUD
KEY FINDINGS

•

The Customs Union is fully within the EU competence, but the national customs authorities are
responsible for duty collection and tackling any fraud schemes. Fiscal customs fraud is only one
type of fraud the authorities need to deal with, in addition to smuggling, counterfeiting and
more general protection of citizens’ safety and security. So tackling fiscal fraud may not always
be the top priority of national customs authorities.

•

The main types of fiscal customs fraud are: mis-declaration of tariff classification; mis-declaration
of value (undervaluation); mis-declaration of origin (preferential or non-preferential and nondeclaration.

•

The main types of customs related VAT fraud are: customs procedure 42 abuse; undervaluation
and non-declaration and export VAT fraud.

•

In the context of e-Commerce, which has caused an exponential increase in the number of
imported parcels (especially of ‘low value’), one of the biggest risks is the combined existence of
the current customs duty relief for consignments with a value up to 150 EUR and the exemption
from VAT for imported “small consignments” with a value up to 10 or 22 EUR.

•

The only real way to detect undervaluation of imported goods, presented for example as ‘low
value’ to benefit from VAT exemption and customs declaration relief (or even mis-labelled as a
non-commercial parcel, a gift), is to rely on upstream and downstream transactional data or to
physically open the parcel.

2.1.1.

Background and typology

The EU Single Market is characterised by the Customs Union and is based on the free movement of
goods and common external tariffs towards goods coming in from third countries. The Customs Union
is an exclusive competence of the EU, and is managed by the national customs administrations acting
as if they are “one” 12. Customs authorities in the Member States are therefore in charge of the
protection of the financial interests of the Union by collecting duties upon import (and theoretically
export), and are, by extension, responsible for tracking illegal cross-border flows of goods and
dismantling fraud schemes. Member States also have to ensure the protection of the EU citizens’ safety
and security. From a custom’s perspective, the latter means that Member States have to detect, stop,
and prosecute transnational crime, such as the smuggling of goods or counterfeiting.

EUROPEAN COMMISSION, The EU Customs Union: protecting people and facilitating trade, The European Union explained, 2014,
URL: https://www.eesc.europa.eu/sites/default/files/resources/docs/customs_en-1.pdf.

12
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Figure 2: Study scope of customs fraud

Source: Deloitte

What is customs fraud?
Figure 2 above outlines this study’s approach to the complexities of customs fraud. There is no official
definition of customs fraud, however it typically occurs when the traditional customs master data
elements – value, tariff classification, and origin – are deliberately declared incorrectly, resulting either
in a partial or full reduction of the total liability of duties upon importation, or in case of no declaration
of dutiable goods at all (the latter being referred to as smuggling or contraband). In both cases, the
customs duties and taxes paid upon bringing the goods into free circulation within the customs
territory of the Union are less than the ones that should have been paid. For instance, fraud can occur
through mis-declaration of the composition of a product such as weight information or sugar content,
and this can directly impact the additional TARIC codes declared and consequently the agricultural
duties levied. Another example of fraud can occur with avoidance of anti-dumping duties which are
dependent upon the manufacturer.
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Figure 3: Tax and duty fraud upon import

Source: Deloitte

As illustrated in the figure above, and considering current regulatory framework, EU customs duty fraud
relates to inbound shipments into the EU. There are exceptional cases of export customs fraud, an
example of this can be the occurrence of unlawful duty
drawback claims. Notably, not in scope for this study is fraud

Customs procedure 42

related to safety, security, and environmental checks.

Customs procedure 42 is a mechanism

Collecting duties and taxes through a declaration requires

an EU importer uses in order to obtain

the participation and good faith of multiple parties,

a VAT exemption. It is applied when

including logistics and terminal operators, the declarant

goods imported from outside the EU

and, where applicable, its principal. All duties and taxes

into

upon import are potentially affected by the fraudulent

transported to another. In such cases,

intent of these persons. New trends, such as e-commerce,

the VAT is due in the latter - the

are associated with exponential growth of number of

Member State of destination1.

overseas sellers and shipments of goods into the EU, which

References :

poses particular control and collection challenges for the

1 EUROPEAN COURT OF AUDITORS, Special
Report – Does the control of customs procedure
42 prevent and detect VAT evasion?, 2011/13,
URL:
https://www.eca.europa.eu/Lists/News/NEWS
1112_13/NEWS1112_13_EN.PDF.

authorities (logistical, enforcement etc.) which open the
door to customs and VAT fraud.
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What are VAT fraud and customs related VAT fraud?
VAT fraud is commonly described as “a form of deliberate evasion of tax which is generally punishable
under criminal law. The term includes situations in which deliberately false statements are submitted
or fake documents are produced. It is organised fraud and includes national and cross border
transactions” 13. In the context of the present study, the VAT fraud covered is limited to transactions
involving third countries, such as ‘Customs Procedure 42’ fraud schemes, non-registration, under
declaration or export fraud (see section 2.1.2.). The scope does not cover intra-Community fraud, such
as Missing Trader intra-Community fraud (MTIC), although these schemes may also sometimes involve
third countries.
Importance of intention in fraud definition
The intention of the perpetrator is an additional aspect to take into account concerning fraud. Customs
duty or VAT lost by unintentional mistakes would generally not qualify as fraud. If a perpetrator is not
aware of the legal infringement or has no intention to commit the fraudulent act, in the vast majority
of European jurisdictions there is no legal case of fraud. However, the approaches of Member States
differ in consideration of the intention, as customs related sanctions and prosecution policy are
governed at a national level. Hence, the burden of proof associated with the legal infringement and
the intent may differ. Yet, whatever the legal qualification of these unintentional non- or misdeclarations would be, it is important to realise that also these events can give rise to the
underpayment of customs duties and VAT, and as such are responsible for at least a part of EU own
resource losses.
Scope of the study – focus on fiscal frauds
The present study covers exclusively fiscal fraud. Therefore counterfeiting, money laundering, simple
errors (e.g. non or mis-compliance) and non-fiscal aspects of smuggling are not addressed in depth.
Nevertheless, these types of fraud are taken into account in this study as they also have an impact on
the financial interests of the EU as explained in the example below.
Indeed, on the subject of smuggling it is important to notice that the customs duty avoidance, or even
the wider fiscal aspect is often just one of the incentives for perpetrators to engage in these illegal
activities. Often, undoubtedly in search of a maximization of benefits and profits, smugglers engage in
the illegal import of illicit goods (narcotics, counterfeit, etc.), or goods attracting high additional taxes
such as excise duties. The avoidance of possibly applicable customs import duties (and VAT) just being
a ‘cherry on the cake’ rather that the key incentive for the operation.

EUROPEAN COMMISSION, Fiscalis Tax Gap Project Group, ’The concept of Tax Gaps – Report III: MTIC Fraud Gap estimation
methodologies’, November 2018, p.7.

13
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A changing landscape – the impact of e-Commerce
E-Commerce becomes more widely used, significantly increasing the constant flow of goods entering
and leaving the customs territory of the EU. Technological development is drastically changing the
whole concept of “business” or “trading” 14. The rise of internet and e-Commerce have enabled
businesses and consumers to have a wider geographical reach 15. In that sense, Eurostat data shows
that 68% of internet users in the EU shopped online in 2017 16 and that 23% of online-shoppers have
purchased goods from sellers outside the EU (see figure below).
Figure 4: e-Commerce trends of use

Source: Eurostat 17

As it provides a digital and disembodied environment, e-Commerce easily lends itself also to fraudulent
activities, forcing Member States to take rapid action 18. Indeed, national borders no longer bind
businesses and technological development makes cross-border trade easier, faster and accessible to
parties typically not engaged in international trade before. For one, it is difficult for authorities to
identify all traders and trade patterns as data and activities can be transmitted anywhere in the world.
In addition, individualisation of international movements of goods is responsible for a significant
increase in the number of imports 19. Therefore, enforcement of customs legislation, including its fiscal
aspects, is becoming more and more challenging in cross border situations. The global reach of eCommerce offers plenty of opportunities to fraudsters.

See Deloitte website: https://www2.deloitte.com/insights/us/en/focus/industry-4-0/overview.html.
EU VAT FORUM, Consolidated report on Cooperation between Member States a Businesses in the field of ecommerce/modern Commerce, 12.03.2018, p.5.
16
See EUROSTAT, E-commerce statistics for individual, December 2017, URL: https://ec.europa.eu/eurostat/statisticsexplained/index.php/E-commerce_statistics_for_individuals.
17
See EUROSTAT, E-commerce statistics for individual, December 2017, URL: https://ec.europa.eu/eurostat/statisticsexplained/index.php/E-commerce_statistics_for_individuals.
18
See HMRC, 15 March 2018, URL: https://www.gov.uk/government/news/hmrc-levels-the-playing-field-by-tackling-onlinevat-fraud.
19
WORLD CUSTOMS ORGANIZATION, WCO study report on Cross-Border E-Commerce, March 2017.
14
15
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Business-to-consumer (B2C) e-Commerce transactions are a good example of trade where customs
duties and VAT upon import are inextricably linked, as in this case the import VAT is the final
consumption tax (non-deductible final cost for business/consumer and actual revenue for the
authorities). Indeed, the customs value of goods is not only used as the basis for calculation of the value
based customs duties due, but is also used for the determination of the taxable basis of the import VAT
(levied on top of both the value of the goods and the import duties due). For example, the underdeclaration of the value of goods will not only diminish the import duties collected, but will also as a
result diminish the amount of VAT due.
2.1.2.

Types of fraud

This section aims at presenting the different types of fraud, both customs and customs related VAT
fraud, as well as the impacts of e-Commerce and the abuse of the small consignment exemption on
the EU market.
Types of Customs Fraud
Valuation, Origin, and Classification of goods are generally integral factors to determine the taxable
base for import duties.
•

Goods are classified under chapters, headings and sub-headings in the Combined
Nomenclature at EU level 20. The EU uses an eight digit coding system based on the global
Harmonised Commodity Description and Coding System 21. The Tariff code indicates duty rates
and other levies on imports and exports, as well as protective measures (e.g. Anti-dumping).
Member States can add further digits to create a longer TARIC code, often to ten digits,
sometimes more, for national taxation purposes (e.g. excises).

•

In order to be able to apply value based (ad valorem) customs duty rates, an appropriate and
objective value determination mechanism is required. There is a hierarchal system of methods
that is used to determine the so-called customs value, agreed upon at a global level within the
World Trade Organization (hereafter ‘WTO’) and at an EU level in the Union Customs Code legal
package. The following methods can be used for customs valuation purposes: transaction value
of goods; transaction value of like goods; value of similar goods; deductive value method;
computed value; and the fall-back method 22.

•

There are two types of origin for goods - preferential and non-preferential origin, determined
by international agreements, WTO, and national legislation. Both preferential (claimed to
benefit from lower preferential duty rates) and non-preferential origin (determining
applicability of trade defence duties, amongst others) are important in the context of customs
duty fraud.

See EUROPEAN COMMISSION WEBSITE, Taxation and Customs, URL: https://ec.europa.eu/taxation_customs/business/calculationcustoms-duties/what-is-common-customs-tariff/classification-goods_en.
21
OLAF EUROPEAN COMMISSION, See: https://ec.europa.eu/taxation_customs/business/calculation-customs-duties/what-iscommon-customs-tariff/classification-goods_en.
22
EUROPEAN PARLIAMENT AND OF THE COUNCIL OF THE EUROPEAN UNION, Regulation (EU) Article 71 NO 952/2013 of the Regulation of 9
October 2013 laying down the Union Customs Code, 2016, p.47.
20
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Table 2: Types of customs fraud

Type of Fraud

Description

Example

Mis-declaration
of tariff
classification

Classification fraud can relate to circumvention of
customs duties (and/or excise) by mis-declaration or nonapplication of the correct commodity code. The purpose
of this can be to apply a lower import duty rate, to avoid
anti-dumping or countervailing duties, or to incorrectly
claim tariff suspensions.

Garlic import fraud has involved multiple member states. For example,
Sweden issued international arrest warrants for two Britons suspected
of importing illegally 10 million EUR worth of garlic into the EU through
Norway. This in part could be attributed to 9.6% duty on imported
foreign garlic, imposed to protect EU garlic farmers 23.
In 2012, HMRC investigated fraud committed by two individuals, one
sentenced to jail for six years, who declared at customs importation of
thousands of kilos of fresh ginger, which was in fact garlic. HMRC was
alerted upon checking shipping records that imports of garlic had
stopped, in comparison to a five-fold increase in the importation of
fresh ginger. Furthermore, the temperature in the containers was
suitable for garlic, and not ginger 24.
In Ireland, a vegetable producer was jailed for six years, following
investigation of a garlic fraud, involving 1.6 million EUR of unpaid
customs duty on 1000 tonnes of garlic 25.

Mis-declaration
of value

Valuation fraud occurs when either the correct method of
valuation is intentionally applied incorrectly or an
incorrect method is applied. Valuation fraud mostly
relates to undervaluation schemes to evade taxes upon
import. Exceptionally, also over-valuation could result in
duty and/or tax benefits.

A typical case of undervaluation fraud utilises the EU customs duty and
VAT exemption (non-declarable) to consignments, which are valued at
import as less than 22 Euros (lower in some Member States) or declared
as gifts. For example, an EU consumer could buy a camera online from
China for a standard price and be unaware of the much reduced
customs value that is declared (or not declared), and thus become
implicit in the fraudulent import.

See BBC website (2013) URL: https://www.bbc.com/news/magazine-20976887.
See BBC website (2012) URL: https://www.bbc.com/news/business-20667816.
25
See BBC website (2013) URL: https://www.bbc.com/news/magazine-20976887.
23
24
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Mis-declaration
of origin
(preferential)

Mis-declaration
of origin (nonpreferential)

Preferential origin fraud occurs when preferential duty
rates are incorrectly applied by a false indication of the
country of origin of goods (e.g. wrong application of free
trade agreements or the unilateral Generalised System of
Preference (GSP)).

Court of Justice of the European Union’s (hereafter CJEU) case issued in
October 2013 related to fraud of declaration of preferential
arrangements for the import of products originating from Africa,
Caribbean, and Pacific (ACP) states, specifically synthetic fibres from
Nigeria, where the stamp did not match to the product 26.

Non-preferential origin fraud occurs when trade defence
measures are evaded (anti-dumping duties). There are
examples of non-preferential mis-statement, which
constitute origin fraud as the wrong country of origin is
claimed. This fraud could be applied in cases where antidumping duties are due and the aim is to reduce costs
involved by using false certificates of origin.

Seven investigations were closed in 2017 by OLAF recommending the
financial recovery of at least EUR 228 million lost during the import of
Chinese solar panels customs cleared in the UK, Germany, and then
Netherlands. An example of such a case investigated by OLAF in 2017
uncovered the use of false certificates of origin to reduce costs 27. For
this case of incorrectly declared origin of Chinese solar panels as
Taiwanese, the financial recommendation amounted to EUR 135
million 28. OLAF used transhipment and import data, visited Taiwanese
exporters/consignors and eleven shipping agents in Belgium and
Taiwan, demonstrating the extensive use of resources and time
required to investigate such a case 29.
Another example of fraud occurring when bicycles originating in China,
are transhipped in Singapore and Malaysia, but for importation
purposes the declared origin is Bangladesh. In such a case, no antidumping duties would be charged to the importer 30.

26

COURT OF JUSTICE OF THE EUROPEAN UNION, Case 175/12, Judgement of the Court, 24 October 2013, URL:

HTTP://CURIA.EUROPA.EU/JURIS/DOCUMENT/DOCUMENT.JSF?TEXT=CUSTOMS%2BFRAUD%2BTRADE&DOCID=143542&PAGEINDEX=0&DOCLANG=EN&MODE=REQ&DIR=&OCC=FIRST&PART=1&CID=1142899#CTX1.

See OLAF website, URL: https://ec.europa.eu/anti-fraud/investigations/success-stories_en.
Idem.
29
OLAF Report (2017) p.28, URL: https://ec.europa.eu/anti-fraud/sites/antifraud/files/olaf_report_2017_en.pdf.
30
EUROPEAN COURT OF AUDITORS, Special Report – Import procedures: shortcomings in the legal framework and an ineffective implementation impact the financial interests of the EU, 2017/19,
p.26, URL: https://www.eca.europa.eu/Lists/ECADocuments/SR17_19/SR_CUSTOMS_EN.pdf.
27
28
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Table 3: Types of customs related VAT fraud

Type of Fraud

Description

CP42 (intracommunity Customs
Procedure 42) fraud

Imported goods entering in the EU territory can be exempted from import VAT under the customs procedure 42 (onward
supply relief) 31 when they enter a Member State of importation, but will be transported further to the Member State of
destination (import followed by an intra-Community supply). In such case, the VAT will be due in the latter, the Member State
of destination. Under such regime, imported goods may remain untaxed for example if the goods remain in the Member
State of importation, resulting in non-payment of VAT. Alternatively, the imported goods may be consumed in the state of
destination without VAT being declared 32. The European Commission stated in 2017 that, there were 8.5 million importations
under this particular VAT exemption in 2015, representing a total value of 74 billion EUR 33.

Non-registration and
under-declaration

Occurs when businesses deliberately or accidently fail to correctly register for VAT or when businesses under-declare VAT for
trade. Particularly, the EU Commission led VAT forum 34 observed that non registration of businesses selling online and underdeclaration of VAT by VAT-registered traders are two of the most fundamental challenges for the tax and customs
administrations35. With the exponential development of e-Commerce the number of parcels entering the EU territory has
skyrocketed. In 2015, approximatively 28% of cross-border consumer spending was assigned to imports originating from
third countries (21.9%) and neighbouring countries (i.e. Switzerland, Norway, Lichtenstein) (5.6%).

Export VAT fraud

Occurs when businesses deliberately mis-declare their supplies applying a zero rate for exports in relation to taxable
domestic supplies. Usually, in this type of fraud, the so-called “exported goods” either remain and are consumed in the
country of “exportation", or are transported to another Member State, avoiding the application of VAT.

See article 143 (1) (d) of the VAT Directive (2006/112).
EUROPEAN COURT OF AUDITORS, Special Report – Does the control of customs procedure 42 prevent and detect VAT evasion?, 2011/13, URL:
https://www.eca.europa.eu/Lists/News/NEWS1112_13/NEWS1112_13_EN.PDF.
33
EUROPEAN COMMISSION, Commission Staff Working Document - Impact Assessment accompanying the document Amended proposal for a Council Regulation Amending Regulation (EU)
No 904/2010 as regards measures to strengthen administrative cooperation in the field of value added tax, 30 November 2017.
34
EUROPEAN COMMISSION led working group of businesses and tax authorities dealing with practical VAT legislation implementation issues. March 2018 Consolidated Report.
35
EUROPEAN COMMISSION, EU VAT forum - Consolidated report on Cooperation between Member States and Businesses in the field of e-Commerce/modern commerce.
31
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E-Commerce – exacerbating opportunities for fraudsters
As stated above (see section 2.1.1.), e-Commerce created new fraud opportunities, due to the
digitalisation of transactions and ability to rely only on declarations (i.e. tariff classification, value,
origin). The expansion of e-Commerce has boosted the number of parcels moving in and out of the EU
territory and increased the temptation to abuse the small consignment exemption.
In the context of business-to-consumer (B2C) e-Commerce, one of the biggest risks is the combined
existence of the customs duty relief for consignments of negligible value of 150 EUR per consignment
and the exemption from VAT for imported goods of “small consignments” worth no more than 10 or
22 EUR (or “of negligible value”) 36.
These measures were put in place by the legislator as the cost of handling customs and VAT collection
“would outweigh the expected revenue in the case of such low value supplies” 37. In case of low value
consignments, a customs declaration is not required 38. This current legislative framework coupled with
the exponential growth of shipments into EU creates an opportunity for undervaluation fraud. Indeed,
the only real way to detect undervaluation of imported goods, presented for example as ‘low
value’ to benefit from VAT exemption and customs declaration relief (or even mis-labelled as a
non-commercial parcel, a gift), is to rely on upstream and downstream transactional data or to
physically open the parcel 39. In that sense, as the French Senate reported based on European
Commission, the level of actual physical control reaches 1-5 % 40.
Having access to transactional data would enable creating a link between the imported parcel and the
amount the EU customer actually pays and allow the authorities to have a clearer insight of the actual
value of parcels. Therefore, access to data from payment service providers would help to tackle the
issue of undervaluation. This access is currently not yet in place at the EU level. However the EU
Commission has recently published a relevant proposal to introduce such changes from 2022 (see
section 4.1).
In addition to the loss of EU own resources, the existence of the small consignment exemption is also
a source of unfair competition as non-EU companies are able to undercut prices of EU companies with
undervalued products. In the meantime, the EU businesses have to charge VAT on the sale of similar
products (increasing the final price of goods) and bear VAT compliance costs, affecting the

COUNCIL OF THE EUROPEAN UNION, Council Directive 2009/132/EC of 19 October 2009 determining the scope of Article 143(b) and
(c) of Directive 2006/112/EC as regards exemption from value added tax on the final importation of certain goods (OJ L 292,
10.11.2009, p. 5).
37
M. LAMENSCH, ‘Adoption of the E-Commerce VAT package: The ro ad ahead is still a rocky one’, EC tax review, vol. 27, Issue 4,
2018.
38
COUNCIL OF THE EUROPEAN UNION, Council Directive (EU) 2017/2455 of 5 December 2017 amending Directive 2006/112/EC and
Directive 2009/132/EC as regards certain value added tax obligations for supplies of services and distance sales of goods, 29
December 2017.
39
There is no data available on the actual percentage of physically controlled parcels, however projects are funded by the
European Commission to develop non-invasive measures. See: https://www.cbord-h2020.eu/page/en/projectoverview/objectives.php.
40
SÉNAT FRANÇAIS, Commission des finances, ‘Le e-commerce : propositions pour une tva payée à la source, groupe de travail
sur le recouvrement de l’impôt a l’heure de l’économie numérique’, Rapport II, 17 septembre 2015, p. 29.
36
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competitiveness of the EU businesses in comparison to their non-EU competitors 41. The existence of
such unfair competition is recognised in the EU (and will be changed from 2021) 42, as well as at wider
international level 43.
The below table displays a comparison between the potential price effect and level of tax evasion
applied to the purchase of a tailored suit originating from Australia through an e-Commerce platform.
The non-fraudulent transaction is used as a reference and is then compared to the same transaction,
successively subject to: undervaluation, misclassification, mis-statement of origin or non-declaration.

EUROPEAN COMMISSION, Fact Sheet - Modernising VAT for e-commerce: Question and Answer, 5 December 2017, URL:
http://europa.eu/rapid/press-release_MEMO-16-3746_en.htm ; EUROPEAN COMMISSION, prepared by EY, Assessment of the
application and impact of the VAT exemption for importation of small consignments, May 2015, URL:
https://ec.europa.eu/taxation_customs/sites/taxation/files/docs/body/lvcr-study.pdf.
42
COUNCIL OF THE EUROPEAN UNION, website, URL: https://www.consilium.europa.eu/en/press/press-releases/2017/12/05/vat-onelectronic-commerce-new-rules-adopted/.
43
See page 120 of OECD BEPS Action 1 report Addressing the Tax Challenges of the Digital Economy, 2015, URL:
http://www.oecd.org/tax/addressing-the-tax-challenges-of-the-digital-economy-action-1-2015-final-report9789264241046-en.htm.
41
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Figure 5: Theoretical example of the potential impact of imported distance sales related fraud

Non-fraudulent transaction
Description

Amount Undervaluation

Transaction price of a
tailored non-synthetic
suit originating from

EUR 750

Australia

(e.g. EUR 25)
Insurance costs
(e.g. EUR 10)

EUR 25

EUR 10

Customs duties

Import duties
(applicable duty rate :
12%)

Impact

Declared value of the

of the tailored

tailored non-synthetic

non-synthetic

EUR 50

Shipment costs
(e.g. EUR 25)
Insurance costs
(e.g. EUR 10)

94.2

Import duties
(applicable duty
rate : 12%)

suit as ‘gloves’

Impact

EUR 25

EUR 10

EUR 0
Duty Relief
(below
EUR 150)

Shipment costs
(e.g. EUR 25)
Insurance costs
(e.g. EUR 10)

(applicable duty rate :
7,6%)

39

origin

synthetic suit
EUR 750

Impact

declared of

EUR
750

South-Africa

EUR 25

EUR 10

Shipment costs
(e.g. EUR 25)
Insurance costs
(e.g. EUR 10)

Preferential rate

59.66

of 0%

Impact

of the nondeclared tailored

EUR 750

non-synthetic
suit

EUR 25

EUR 10

Customs duties

EUR

Non-declaration
Transaction price

preferential origin

Customs duties

Import duties

Misstatement on

Tailored non-

(CN code 6216 00 00)

Customs duties

EUR

Misclassification

Declared value

suit

(CN code 6203 11 00)
Shipment costs

Fraudulent transaction

EUR 0

Shipment costs
(e.g. EUR 25)
Insurance costs
(e.g. EUR 10)

EUR 25

EUR 10

Customs duties

Not declared

N/A
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Import VAT

Import VAT

VAT (e.g. Belgium 21%)

EUR

on EUR 879,2

184.63

Cost after importation

Import VAT

VAT (e.g.
Belgium 21%)

VAT (e.g. Belgium
EUR 17.85

reduced rate 6%) on

Import VAT

Import VAT

EUR

VAT (e.g. Belgium

EUR

50.68

21%) on EUR 785

164.85

Not declared

N/A

on EUR 85

EUR 844,66

Cost after fraudulent

Cost after fraudulent

Cost after fraudulent

Cost after fraudulent

importation

importation

importation

importation

Total (incl. price, costs,

EUR

Total (incl. price,

EUR

Total (incl. price, costs,

EUR

Total (incl. price,

EUR

Total (incl. price,

taxes)

1063.83

costs, taxes)

802.85

taxes)

895.34

costs, taxes)

949.85

costs, taxes)

Taxes evaded

N/A

Taxes evaded

EUR
260.98

Taxes evaded

Source: Deloitte
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EUR
168.49

Taxes evaded

EUR
113.98

Taxes evaded

EUR 785
EUR
278.83
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2.2.

EU BUDGET LOSSES FROM CUSTOMS AND CUSTOMS-RELATED VAT FRAUD
KEY FINDINGS

•

Despite the fact that the European Parliament and Court of Auditors have repeatedly requested
the Commission to collect data on the customs gap, these plans have not come to fruition. The
customs gap is, for various reasons addressed below, still not measured by the EU Commission
and, as noted by the Court of Auditors, more funding has been given to studies on the VAT gap
than for measuring the customs gap 44.

•

The EU budget losses due to often ‘invisible’ customs duty fraud are currently near
unquantifiable, as there is not even a developed methodology for carrying out any
quantifications or allowing to substantiate any approximations.

•

There are however numerous examples of identified individual fraudulent cases with significant
duty and VAT losses, which indicate that the overall losses for the EU budget may be substantial.

•

Even with detected fraud cases, with quantifiable customs duty loss, there is no data how much
of this has been actually recovered. The link between detection and recovery seems weak and
may be an indication of challenges in national level cooperation between customs/tax
authorities and law enforcement authorities. Stronger EU level cooperation would also support
improvements in this area, especially in case of cross-border recoveries.

As exemplified in this study (e.g. see Figures 5 and 6), fraud can have a significant economic impact.
The majority of this is translated into budgetary impact for the Member States. Indeed, customs duty
and VAT losses result from unintentional and intentional mis-declaration of goods upon import,
coupled with non-declaration of goods upon import (e.g. smuggling) or other types of fraud (e.g. antidumping). These losses constitute a share of the customs and VAT gaps, defined as the overall
difference between the expected revenue (i.e. customs duties and VAT) and the amount actually
collected. As explained above in section 1.1., fraud losses have negative impact on the Member States’
contributions to the EU budget.
The present section aims to determine, from a more general to a more specific perspective, the impact
of customs and customs related VAT fraud on the EU budget. This section concludes by addressing the
current recovery issues.
2.2.1.

Customs and VAT gaps – macro perspective

At this point, the customs gap is still a conceptual idea. Indeed, there is no actual measurement
methodology of the customs gap, nor a full list of its components. On this basis, it is near impossible to
quantify accurately the budget losses caused by customs duty fraud. The present subsection explores
more closely the reasons for the absence of a customs gap measurement. In this regard, the VAT gap is
used as an example of what could be obtained also in the customs area.

EUROPEAN COURT OF AUDITORS, Special Report – Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU, 2017/19; p. 18.
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Customs gap – no data available and absence of consensus
In 2013, the European Parliament published a study where the customs gap was defined as ”the
difference between the theoretical import duty
Customs gap: the customs gap is defined as the

level that should be collected for the economy as

difference between the theoretical import duty

a whole and actual import duty collected” 45. In

level that should be collected for the economy as a

the same year, the European Parliament strongly

whole and actual import duty collected1. In 2017,

requested the Commission to “collect reliable

the measurement of the customs gap has

data on the customs and VAT gap in the Member

been listed as a top priority by the European

States and report every six months to Parliament
in this regard” 46. This request is well justified by

Court of Auditors2.

the fact that “customs duties make up 14% of the

Source:

EU budget, or about EUR 20 billion. Their evasion

EUROPEAN PARLIAMENT, DG for Internal Policies, From
Shadow to Formal Economy: Levelling the Playing Field in
the Single Market, 2013, URL:
1

increases the customs gap and must be
compensated by higher GNI contributions by

http://www.europarl.europa.eu/RegData/etudes/etudes/join
/2013/507454/IPOL-IMCO_ET(2013)507454_EN.pdf.

Member States. This cost is ultimately borne by

EUROPEAN COURT OF AUDITORS, Special Report – Import
procedures: shortcomings in the legal framework and an
ineffective implementation impact the financial interests of
the EU, 2017/19, p.54.
2

European taxpayers” 47. The importance of
measuring the customs gap is also to assess
effectiveness of measures at EU and national

level over time .
48

However, based on the input collected during interviews, conducted in the framework of this study,
the measurement of a customs gap does not seem to be a high priority on the Commission’s agenda,
although there are some efforts being made. Still, so far no EU level agreement on a customs gap
measurement methodology has been achieved.

EUROPEAN PARLIAMENT, DG for Internal Policies, From Shadow to Formal Economy: Levelling the Playing Field in the Single
Market,
2013,
URL:
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/507454/IPOLIMCO_ET(2013)507454_EN.pdf.
46
EUROPEAN COMMISSION, Staff Working Document Accompanying the document; Report from the Commission to the European
Parliament and to the Council on the follow-up to 2011 discharge - Replies to requests from the European Parliament
(COM(2013) 668 final) (SWD(2013) 348 final).
47
Statement of Pietro Russo, from EUROPEAN COURT OF AUDITORS; Special report n°19 on “Import procedures: shortcomings in the
legal framework and an ineffective implementation impact the financial interests of the EU”, 2017.
48
See mirror analysis of: R. FISMAN AND S. WEI, Tax Rates and Tax Evasion: Evidence from “Missing Imports” in China, 2004, URL:
https://users.nber.org/~wei/data/fisman&wei2004/fisman&wei2004.pdf ; S. JEAN AND C. MITARITONA, Determinants and
Pervasiveness of the Evasion of Customs Duties, 2010, URL: http://www.cepii.fr/PDF_PUB/wp/2010/wp2010-26.pdf.; T.
CANTENS,
WCO
Research
Paper
No.
35
Mirror
Analysis
and
Revenue
Fraud,
2015,
URL:
http://www.wcoomd.org/en/topics/research/activities-andprogrammes/~/media/9F730547EF794600ADB7B2012BB5EE63.ashx .
45
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In 2017, the European Court of Auditors ranked the
customs gap as its first priority in its Special Report 19 49,

European

Court

and suggested a target implementation date in 2019.

Recommendation 1 – Special report n°19

However, based on the data collected during our

of 2017

interview round, the Commission is still facing

The

significant challenges to establish any estimates.

methodology and produce periodic estimates

Indeed, even the ‘ownership’ of the customs gap

of the customs gap from 2019 and take into

measurement is currently being discussed.

account its results for the allocation of

As can be understood from the interviews, the

resources and for setting operational targets.

Commission

of

should

Auditors’

develop

a

measurement presents difficulties first and foremost
because there are not yet reliable and comprehensive data sets available to measure the customs gap.
It is to be noted that information regarding the duty impact of efforts Member States make to combat
customs fraud, i.e. in terms of additional duties collected, is generally not available, certainly not in a
structured and comparable manner. This is not surprising, when one takes into consideration that no
common, widely accepted definition of what is to be considered as ‘customs duty fraud’ exists
(intentional and unintentional?; customs duties only or also covering other levies such as antidumping?). Even if such information would be available, it would be challenging, if not impossible, to
reliably extrapolate the occurrence of customs fraud as uncovered by the authorities to the overall
occurrence of the phenomenon.
The only currently achievable option to quantify the overall customs gap is to operate statistical
estimation based on publically available data (e.g. accessible on Eurostat). Efforts have been made by
the European Commission in this regard, as

Challenges faced in customs gap evaluation:

suggested by the European Court of Auditors.

-

There have been recent academic studies
attempting

to

develop

theoretical

and

-

mathematical models that can be of potential use
to quantify part of the customs gap, firstly a study

-

collaboration of the Universities of Parma and

-

Leuven to assess misclassification of goods 50.
However, is must be noted that these studies do
not provide reliable quantitative data, due to the
use of hypothesis and assumptions. In addition,
another technique has been developed based on

Lack of a common approach or common
understanding of the customs gap;
No agreement at the European level on a
customs gap measurement methodology;
Only few very theoretical methods for
measurement of gap developed so far;
No available consolidated data;
So-called ‘hidden fraud” related to
smuggled imports, for which no
declaration was filed, and thus no statistical
or other data exists of.

49
EUROPEAN COURT OF AUDITORS, Special Report – Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU, 2017/19, p.54.
50
P. Rousseeuw, D. Perrotta, M. Riani, M. Hubert, Econometrics and Statistics, Volume 9, 2019, pp.108-121,
https://www.sciencedirect.com/science/article/pii/s2452306218300303
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detecting systematic fraud 51. However, despite these being valid and statistics based attempts at
mapping the important aspect of undervaluation, in view of quantifying the overall impact of customs
duty fraud, this only scratches the surface, as these initiatives fail to cover all the components of the
customs gap.
Another challenge concerning the measurement of the customs gap is the difficult assessment of the
so-called ‘hidden fraud” related to smuggled imports, for which no declaration was filed at all, and as
such also do not appear in any statistical or other data. However, despite similar challenges in the VAT
area, multiple VAT gap measurement methods are applied 52.
VAT Gap – a coherent but improvable approach
According to the most recent EU Commission’s VAT gap study, the VAT gap, defined as the overall
difference between the expected VAT revenue

VAT Gap: The VAT gap is defined as the

and the amount actually collected, amounted to

difference between the expected VAT revenues

147.1 billion EUR in 2016, equal to a total VAT

and the VAT actually collected. It allows

revenue loss across the EU of 12.3% 53. Like the

establishing an estimate of revenue losses due

customs gap, measuring VAT gap is highly

to:
-

challenging due to the lack of data, therefore no
measurement can be considered fully precise or

VAT fraud, tax evasion and avoidance;
Insolvencies, bankruptcies;
Miscalculation.

reliable. Yet, in a recent Deloitte study to the
European Commission on split payments, the
total size of the VAT gap was adjusted

(downwards) based on direct input from tax authorities, some of whom carry out their own VAT gap
calculations and consider their results to be more precise 54. Despite these slightly differing results and
lack of full reliability, it is clear that the loss of VAT revenue across the EU is significant, which impacts
also the VAT-based contributions to the EU own resources.
The quantitative breakdown of the VAT gap is even more challenging, mainly as most VAT gap
measurement methods applied use so called ‘top down’ methods, based on macro level data.
Therefore, there is very limited data on the share of various elements in the VAT gap, such as data
related to customs related VAT fraud. As an example, the Deloitte/EU Commission’s 2017 study on split
payments provides a breakdown, which has been quantified below based on 2015 total VAT gap. This
breakdown does not provide data on import VAT fraud, as this was not the objective of the study. It is
important to note as well, that due to the lack of statistical data this below breakdown relies largely on
expert analysis, combined with any limited data available.

L. BARABESI, A. CERASA, A. CERIOLI, D. PERROTTA ,Journal Of Business & Economic Statistics, 2018 Pp. 346-358 No. 2 Vol. 36, URL,
Https://Ec.Europa.Eu/Jrc/En/Publication/Goodness-Fit-Testing-Newcomb-Benford-Law-Application-Detection-CustomsFraud.
52
EUROPEAN COMMISSION, FISCALIS TAX GAP PROJECT GROUP,’THE CONCEPT OF TAX GAPS – REPORT III: MTIC FRAUD GAP ESTIMATION
METHODOLOGIES’, NOVEMBER 2018, P.7.
53
EUROPEAN COMMISSION, DG Taxud, Study and Reports on the VAT Gap in the EU-28 Member States: 2018 final report,
September 2018.
54
EUROPEAN COMMISSION, 2017, feasibility study Analysis of the impact of the split payment mechanism as an alternative VAT
collection method, URL: https://ec.europa.eu/taxation_customs/sites/taxation/files/split_payment_report2017_en.pdf.
51
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Table 4: Breakdown of the VAT gap

VAT gap element

Missing

Description

Share of
VAT gap

In billion EUR,
based on 2015
data

Trader

IntraCommunity
fraud, including

Illegal, often organised criminal activity, most
costly kind of VAT fraud in the EU.

23-27%

34,9 – 40,9

3-5%

4,6 – 7,6

22-37%

33,3 – 56,1

22-28%

33,3 – 42,4

3-30%

4,6 – 45,5

carousel fraud
VAT registration
fraud

Genuine businesses with a turnover above the
VAT registration threshold deliberately not
registering for VAT.
Traders not paying the right amount of VAT at the
right time because of either genuine mistakes or

Non-compliance

deliberately understating their sales or falsely
inflating the value of purchases to reduce their
VAT liability.
Defined as acting within the law, sometimes at

VAT avoidance

the edge of legality, to minimise or eliminate tax
that would be otherwise legally owned.
Repayment fraud – fraudsters register for VAT

Other

make false claims for repayments and then

(insolvency etc.)

abscond. Insolvencies – businesses go bankrupt
or become insolvent before paying VAT.

Source: European Commission, 2017 feasibility study Analysis of the impact of the split payment mechanism as
an alternative VAT collection method

Although the current VAT gap measurement cannot still provide data on the levels of customs related
VAT fraud, which is relevant to the scope of this study, there is a methodology for measuring overall
VAT gap at national and EU level and there are efforts made to provide a breakdown. An approach,
similar to top down VAT gap measurement, could be designed for the customs gap. Reaching an
agreement on a common definition, collection of necessary data and a measurement method would
be the first steps. Then moving on to a more challenging task of a breakdown of the customs gap,
which would raise the awareness at both EU and Member State level on the nature of the specific
challenges to resolve, in order to tackle customs fraud. If specific areas were reported as creating higher
risk, the Member States and the European Commission would be able to take appropriate legislative
and administrative actions.
45
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2.2.2.

Customs and customs related VAT losses – collection of case-based and anecdotal data

As no statistics based measurement of the customs gap is available, the only quantifications of the
losses related to customs fraud are either linked to individual cases or highly anecdotal, and most of
the time a result of an extrapolation based on a limited sample of evidence. This subsection presents
some of the most recent quantified examples of the actual losses caused by the different types of
customs and customs related VAT fraud. Many of the examples below are related to the e-Commerce
environment.
Customs fraud estimates
On the micro level, individual fraud cases can be analysed regarding their duty impact, and in theory
extrapolations could be calculated. However, it is difficult to ascertain the true validity or applicability
of the representative sample cases to the overall impact of fraud, especially because often the ‘high
stakes’ cases are investigated.
Inspection numbers and efforts differ between Member States and this highlights the different
approaches of Member States’ customs authorities, and the potential necessity for further uniformity,
not only in procedures and regulations, but also on the operational side. The diversity of customs
controls available in the EU permits organised criminal networks to choose to clear goods at customs
offices they deem more lax in customs controls than others, as customs procedures permit importers
to choose the location of entry into the EU customs territory55.
Undervaluation fraud of textiles imported into the EU
Fraud schemes on undervaluation of textiles have been particularly investigated in the EU since 2013.
OLAF calculated that between 2013 and 2016 the potential loss of duties was approximately 2 billion
EUR. In 2017 OLAF investigated criminal networks cooperating on fraudulent schemes of
undervaluation of textiles and footwear, generally by goods entering the EU in Germany, whilst
customs clearance was conducted in the UK, Slovakia, the Czech Republic, France, and Malta 56. By
another source, allegedly the EU lost at least 300 million EUR in customs duties for imports in Slovakia
in 2013 and 2014, as customs authorities in Slovakia failed to detect fraud schemes applied to clothes
and shoes imports from China 57.

EUROPEAN COURT OF AUDITORS, Special Report – Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU, 2017/19, p. 36.
56
OLAF Report (2017), p. 26, URL: https://ec.europa.eu/anti-fraud/sites/antifraud/files/olaf_report_2017_en.pdf.
57
THE SLOVAK SPECTATOR, ‘OLAF: Slovakia might have to pay 300 million Euros to the EU’,URL:
https://spectator.sme.sk/c/20913199/olaf-slovakia-might-have-to-pay-300-million-to-the-eu.html.
55
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Example of an undervaluation case in UK
An ongoing EU investigation case looks at undervaluation fraud of Chinese textiles and shoes
imported into the UK. OLAF began this fraud investigation in 20171. Reportedly, systematic failures
by the UK customs officials allowed criminal gangs to evade at least EUR 5.2 billion in lost customs
duties and VAT, although the UK tax and customs authority (HMRC) has not recognised OLAF’s
estimates2.
The EU Commission has sent a second warning to recover the alleged EUR 2.7 billion in missing
customs duties the UK has failed to collect between 2011 and 20173. This signifies that the case has
now progressed to the second step in the EU’s formal infringement procedure against a Member
State breaching the EU law, in response to which the UK has two months to act. Should the UK
continue to deny liability for the alleged losses due to evaded duties, the next stage could include
the EU referring the case to the Court of Justice of the EU (CJEU). There are complications to the
case due to the context of negotiations of the UK’s exit from the EU. However, the Commission is
still moving on and, as said, has sent to the UK government a second warning in the form of
reasoned Opinion4.
Ernesto Bianchi, the investigations director for OLAF, has claimed that 79.9% of losses in customs
duties are through declarations in the UK5.The European Court of Auditors determined that the UK
does not apply the same risk thresholds (basis of fair price)6 as some other Member States or request
at release a guarantee over the potential duty loss due to possible undervaluation of the customs
value declared7. In addition, traders in the UK apply the EU legislation with risk, as there is a manual
update of the TARIC (the integrated EU tariff database) in the electronic system, lack of some
restriction measures (safety and security)8, lack of credibility checks and different customs
procedure codes at import, which could all lead to irregularities. Through four bilateral meetings
with the UK officials, and the deployment of a Brussels based operation in 2014 through which
using the risk analysis system, under-declaration of customs values totalling GBP 400 million
(approx. EUR 460 335 000) was detected in four weeks9.
This indicates that the above example despite potentially not being representative and applicable
to all Member States does in its own right highlight a significant volume of customs fraud.
References :
TSAR, Press release, 20 September 2018, ‘Beblavy: Kazimir should halt reoccurring Customs Fraud’, See: http://www.tasr.sk/tasrclanok/TASR:20180920TBA01216.
2
BBC, 5 April 2017, ‘Criminal gangs use UK ports to defraud EU Customs’, See: https://www.bbc.com/news/business-39502316.
3
REUTERS, ‘EU sends second warning to UK over customs duty shortfall’, 24 September 2018, URL:
https://www.reuters.com/article/us-britain-eu-fraud/eu-sends-second-warning-to-uk-over-customs-duty-shortfallidUSKCN1M413N.
4
EUROPEAN COMMISSION, Press Release, ‘EU Budget: Commission takes further action to ensure the United Kingdom makes customs
duties fallen due, available to the EU Budget’, 24 September 2018, URL: http://europa.eu/rapid/press-release_IP-185807_en.htm.
5
BBC, 5 April 2017, ‘Criminal gangs use UK ports to defraud EU Customs’, URL: https://www.bbc.com/news/business-39502316.
6
EUROPEAN COURT OF AUDITORS, Special Report – Import procedures…2017/19 p. 57.
7
Idem.
8
EUROPEAN COURT OF AUDITORS, Special Report – Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU, 2017/19, pp. 32-33.
9
BBC, 5 April 2017, ‘Criminal gangs use UK ports to defraud EU Customs’, URL: https://www.bbc.com/news/business-39502316.
1
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Customs related VAT fraud estimates
As explained above, undervaluation and non-declaration of imported goods creates both customs
duty and VAT losses. In addition, VAT exemption for imports of parcels with value under EUR 10-22,
creates legal VAT losses due to exemption, as well as a temptation for fraudulent undervaluation, to
benefit from this exemption. The Commission has estimated that the overall value of imported parcels
falling under the EUR 10-22 VAT exemption threshold was EUR 115 million in 2013 58 and EUR 144
million in 201559. These import amounts contain both legal and illegal use of the VAT exemption
however, no clear breakdown is currently available. This corresponds to the continuous expansion of
e-commerce. As said, often the actual value of packages is higher and likely to exceed the threshold
(undervaluation), so the real overall value of these imports is likely to be significantly higher. The
Commission has estimated that the total losses from VAT foregone due to this exemption alone
could be as high as EUR 1 billion annually 60.
In cases of customs duty fraud, the related VAT losses are higher than just VAT on the customs value of
goods, as import VAT base includes also the customs duties themselves. So losses encompass the VAT
loss due to undervaluation or nondeclaration, as well as the VAT loss on
the

amount

of

customs

duties

(included in the import VAT base).
Therefore, fraudulent schemes set up
to avoid one levy, such as import
duties, could affect another tax upon
import such as VAT or other duties (e.g.
anti-dumping).
Customs

Procedure

42

–

combination of customs duty and
VAT losses

Example: Custom Procedure 42 in the UK
In 2015, the European Court of Auditors conducted UK
specific analysis concerning the impact of the fraudulent
use of CP 42 on VAT and customs duty losses, and found
that HMRC had identified two cases of undervaluation
and misclassification of imports under CP 42 over a three
year period, with an estimated GBP 0.5 million (EUR 0.58
million) to the UK and GBP 10.6 million (EUR 12.3 million)
to other Member States in lost VAT. The estimated
reduction of customs duty collection approximately
stands at GBP 81 million (EUR 93.6 million) in the UK.1

The customs procedure 42 (onward

Reference

supply relief) related fraud has been

1

considered recently as one of “the

Community VAT Fraud: More Action Needed, 2015, p.33; ECA Special

biggest loopholes in the fight against

Report n°19, Import procedures: shortcomings in the legal framework and

EUROPEAN COURT

OF

AUDITORS, Special Report 24/2015, Tackling Intra-

an ineffective implementation impact the financial interests of the EU,
2017 pp. 41-42.

58
EUROPEAN COMMISSION, prepared by EY, Assessment of the application and impact of the VAT exemption for importation of
small consignments, May 2015, URL: https://ec.europa.eu/taxation_customs/sites/taxation/files/docs/body/lvcr-study.pdf.
59
EUROPEAN COMMISSION/Deloitte, study on ‘VAT Aspects of cross-border e-commerce - Options for modernisation - Analysis of
costs, benefits, opportunities and risks in respect of the options for the modernisation of the VAT aspects of cross-border eCommerce’, March 2016, p.47, URL: https://ec.europa.eu/taxation_customs/sites/taxation/files/vat_aspects_cross-border_ecommerce_final_report_lot2.pdf.
60
EUROPEAN COMMISSION, Staff Working Document, Impact Assessment accompanying the document Proposal for a Council
Directive, a Council Implementing Regulation and a Council Regulation on Modernising VAT for cross-border B2C eCommerce,
SWD
(2016)379
final,
p13,
URL:
https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:52016SC0379&from=EN.
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VAT fraud” 61, and has been under the scrutiny of the European Court of Auditors since 201162. Based on
the input gathered during the interviews, this is also seen as one of the most problematic items from a
customs perspective as it also triggers customs duty losses (as goods are not cleared for free
circulation). In 2011, the European Court of Auditors published a specific report on Customs Procedure
42 63, in which the Court assessed “whether there is a sound regulatory framework in the fight against
VAT evasion under custom procedure 42”. In this report, the Court observed that the application of
customs procedure 42 has led to significant losses for national budgets, and by extension to the EU
budget as well. The European Court of Auditors extrapolated from sample tests to the potential amount
of the VAT losses in 2009 (approximately EUR 2200 million). In 2011, the European Court of Auditors
study deduced 29% of the VAT theoretically applicable on the taxable amount of all the imports made
under customs procedure 42 losses amounted to: “EUR 1800 million were incurred in the seven audited
Member States of importation and EUR 400 million in the twenty-one destination Member States of
the goods imported in the sample” 64.
2.2.3.

Recovery of losses due to customs fraud and VAT fraud related to customs

Detection of fraud should be differentiated from the actual recovery of losses due to the successfully
detected fraud. The first can be summarised as the ability to bring into the light the fraud scheme and
quantification of the duties and taxes due. The second is the successful collection of these amounts of
duties and taxes due. The present sub-section addresses the detection of fraud, followed by the actual
recovery of losses due to these fraudulent schemes.
The detection of fraud
Detection (i.e. criminal and administrative investigations) and prosecution (i.e. recovery of losses due
to customs fraud and VAT fraud related to customs) is the sole competence of the Member States’
authorities. It is also their responsibility to establish national anti-fraud strategies and to carry out fraud
risk assessments. Yet, “they are also obliged to report to the Commission on any irregularities or
suspicions of fraud 65 of over EUR 10 000 they may encounter” 66. EU institutions, such as OLAF are also
able to report irregularities to the EU Commission. For example, in 2016 alone, 513 irregularities related

See Intervention of NEVEN MATES (member of the European Court of Auditors) in: Special Committee on financial crimes, tax
evasion and tax avoidance, Public Hearing on “VAT Fraud”, Verbatim of 28 June 2018.
62
EUROPEAN COURT OF AUDITORS, Special Report – Does the control of customs procedure 42 prevent and detect VAT evasion?,
2011/13; EUROPEAN COURT OF AUDITORS, Special report Tackling intra-Community VAT fraud: more action needed, 2015/24;
EUROPEAN COURT OF AUDITORS, Special Report – Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU, 2017/19.
63
EUROPEAN COURT OF AUDITORS, Special Report – Does the control of customs procedure 42 prevent and detect VAT evasion?
2011/13.
64
Idem; EUROPEAN COURT OF AUDITORS, Press release “ECA issues special report No 13/2011 on whether the control of customs
procedure 42 prevents and detects Value Added Tax (VAT) evasion”, 13 December 2011.
65
Member State’s authorities have to report all types of fraud – not only customs duty or VAT related fraud.
66
EUROPEAN COMMISSION, Staff Working Document, Impact assessment accompanying the Proposal for a Council Regulation on
the establishment of the European Public Prosecutor's Office 2013, p.18, URL: https://eur-lex.europa.eu/legalcontent/GA/TXT/?uri=CELEX:52013SC0275 .
61
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to the traditional own resources (revenue) were reported as fraudulent by the EU institutions (i.e. OLAF)
or the Member States for a total amount of EUR 83 million 67.
Based on the comments received during interviews, a pragmatic approach is emerging among
Member States, focusing first on the most urgent and highest risk fraudulent schemes. The
development of risk-based analysis, the increasing use of statistical analysis and data mining increases
the detection capacity of the Member States. Several Member States mentioned their willingness to
take down large fraudulent schemes and recognised that the smaller ones are difficult to detect and
not always a priority. As noted above, the size of customs fraud in the EU is challenging to measure,
also considering that a certain amount of customs fraud remains undetected. In this regards, EU bodies
are able to support to the Member States in the fight against fraud. For example, OLAF provides
Member States with clear recommendations in order to tackle fraud.
In this regard, OLAF is the main actor in the fraud detection at the European level. As the only body
with independent investigative powers at EU level 68, its missions are comprised of the following:
•

Carrying out administrative investigations in internal (i.e. within EU institutions) cases of fraud;
and

•

Carrying out administrative investigations in external cases of fraud affecting the EU’s financial
interest (i.e. EU budget).

Based on its investigations, OLAF is addressing recommendations to affected Member States. In its
2017 report, OLAF stated that it recommended financial recovery of over EUR 3 billion 69, having opened
215 investigations and concluded 197, with 309 recommendations issued in 2017 70. Yet, OLAF does not
have sanctioning powers nor the competence to oblige Member States to initiate investigations and
sanctions.
In the medium-term, the graph below highlights, per Member State, the number of investigations
closed with recommendations over a five year period. This also indicates the frequency of fraud
detection, investigation, and closure with a recommendation, which could suggest levels of fraud
(although not conclusively).

EUROPEAN COMMISSION, Protection of the European Union’s financial interests — Fight against fraud 2016 Annual Report, 15.
EUROPEAN COMMISSION, Proposal for a Regulation of the European Parliament and of the Council amending Regulation (EU,
Euratom) No 883/2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) as regards cooperation
with the European Public Prosecutor's Office and the effectiveness of OLAF investigations, COM(2018) 338 final, URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018PC0338&from=EN.
69
Related to own resources.
70
OLAF report 2017; p.12.
67
68
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Figure 6: Investigations closed by OLAF for past five years
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Source: OLAF Report 2017: Traditional Own Resources (TOR) 2013-2017 71

High-level approximations have been calculated - in 2016, EUR 537 million in unpaid duties was
detected 72. It is possible to construct an estimate of known customs fraud to an extent based on the
frequency and volume of fraud detected, with the consequential quantifiable impact upon the financial
interests of the EU. However, a large part of the fraud remains undetected. Detection is crucial in order
to achieve the recovery of losses due to detected frauds. Indeed, the quality and reliability of the data
collected will help to prosecute fraudsters and ultimately recover (part) of the losses.
Multiple actions, such as joint customs operations, the application of automatic detection systems and
the coordination of efforts to stop fraudulent cross-border schemes show positive results and lead to a
reduction of losses. These coordinated actions enable Member States, with the help of OLAF and other
EU law enforcement agencies, to close down criminal organisations, reduce fraudulent schemes and
subsequently protect the EU budget.

OLAF Report 2017; p. 40, (Figure 13).
EUROPEAN COMMISSION,
Factsheet
Customs
Union:
Facts
and
https://ec.europa.eu/taxation_customs/sites/taxation/files/facts_figures_en.pdf.
71
72
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Operation Orion: Joint Customs Operation

Operation Octopus: Joint Customs Operation

led by OLAF and Hellenic customs in order to

led by the French customs authorities1, assisted

stop fraudulent traders from abusing EU

by OLAF, which targeted criminal networks active

customs

customs

in the importation of textile and footwear from

procedure 42 related fraud. OLAF reported

China via the UK. The operation demonstrated

that ‘customs officers uncovering several

that

instances

and

committed during customs clearance at the UK

misclassification of goods at import, as well as

borders and were followed by non-payment of

a string of missing traders who "disappeared"

VAT in the countries of destination.1

in order to evade customs duties and VAT’.1

Reference

Reference

1

rules,

of

in

particular

undervaluation

major

undervaluation

frauds

were

OLAF, Press Release n° 25/2016, ‘Catch them while you can:

OLAF, Press release n° 19/2019, ‘La douane et l’OLAF

Joint Customs Operation Orion led by OLAF and Hellenic

présentent les résultats de l’opération OCTOPUS’, 28

Customs stops fraudulent traders from abusing EU customs

September

rules’, 22 December 2016.

1

2016,

URL :

https://ec.europa.eu/anti-

fraud/media-corner/news/28-09-2016/la-douane-et-lolafpresentent-les-resultats-de-loperation-octopus_en.

Recovery of customs duty losses
Despites Member States’ and OLAF’s joint efforts (i.e. detection of fraud and subsequent
recommendations), the recovery of duty losses caused by fraud schemes is difficult to measure and
challenging to achieve due to the lack of measurable data available. Firstly, during our interview
rounds, the majority of Member States have reported that they do not have quantified data related to
their level of recovery. The absence of this data can be explained partly by the absence of the customs
gap figure, and the consequential losses to the budget, and thus its overall recovery rate. But lack of
recovery levels relating to identified fraud cases seem to refer to ineffective cooperation and data
exchange with law enforcement bodies. If the information is not collected in an organised way and
shared first at the national level (i.e. exchange of information between customs, tax and law
enforcement authorities), there will be difficulties to report it also at the EU level and to request from
another Member State the allocation of their own resources (i.e. human, financial and technological)
to recover amounts on behalf of the requester.
Regarding EU level support, as said, OLAF has currently no prosecution powers. So, for example, OLAF
recommended between 2010 and 2017 the recovery of 6.6 billion EUR, (however this figure
encompasses in addition to customs duty fraud, also excise, smuggling, and other types of fraud)73, but
it is unknown how much of it was actually recovered by the Member States.
Recovery of customs related VAT losses
Although no data is currently available on the level of recovery of VAT losses, positive consequences of
the fight against customs related VAT fraud, even if not quantifiable, can be observed (as seen above
in the detection section).

73

See OLAF website, URL: https://ec.europa.eu/anti-fraud/home_en.
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3. CURRENT COOPERATION ON TACKLING CUSTOMS FRAUD
KEY FINDINGS
•

The EU has put into place several cooperation channels of differing nature to ensure a smooth
and seamless cooperation between the different stakeholders involved in the fight against
customs fraud and customs related VAT fraud.

•

The cross-border cooperation between national customs and tax administrations has increased
over the past years, but there remain some challenges in terms of human, IT, equipment and
funding capacity, as well as a lack of mutual trust.

•

The cooperation between and with the national and EU law enforcement bodies is less far
advanced, but has evolved positively in the past years. In particular, successful joint
investigation teams have been set up and joint customs operations have been carried out.
Nevertheless, there is still room for improvement before attaining the full potential of these
instruments.

This section provides an overview and qualitative analysis of current administrative cooperation
channels between customs and tax authorities and with law enforcement bodies, in tackling customs
fraud and customs-related VAT fraud.
3.1.

RELEVANCE AND CHALLENGES OF ADMINISTRATIVE COOPERATION IN TACKLING

FRAUD
In the era of globalisation, digitalisation and increasing cross-border trade, customs and tax
administrations are under greater pressure. Customs fraud and customs-related VAT fraud are often
conducted at an international or even global scale. Fraudsters benefit from advanced technology and
make use of mismatches between national legislations and systems and disintegrated approaches
between administrations.
Administrative cooperation is essential in the fight against fraud. Fraud and abusive schemes may start
at the national level and then escalate to become a cross-border scheme, under the motto ‘what works
in one member state may also work in the other’ or, also, ‘what no longer works in one member state
may still work in another’. This is the rationale to develop administrative cooperation at both the
national level (i.e. cooperation between tax and customs authorities in a Member State) and at the
international level (cross-border cooperation between tax and customs authorities of all Member
States and beyond). The increased necessity to enhance further the cooperation between tax and
customs authorities has become more apparent. Indeed, both administrations play a different but
complementary role:
•

Customs administrations ensure the assessment and collection of duties and taxes on imported
goods, also on behalf of other administrations (e.g. VAT, excises);
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•

Customs administrations collect and process information on cross-border trade and movement
of goods74. The collected data encompass information related to individuals and businesses,
and could be of relevance for other administrations;

•

Tax administrations up and down the supply chain ensure the assessment and the collection
of taxes on behalf of the (national/third country/other Member State) government and have
extensive power to access all information concerning their taxpayers (individuals and
corporations) and the transactions they perform.

Better cooperation between tax and customs authorities at the national level would allow a more
effective and efficient detection, prosecution and dismantling of fraudulent schemes. Indeed, the
information gathered by different authorities, if combined, would allow the possibility of having a
comprehensive view on fraudulent activities. One should, however, not disregard the limitations to the
investigative competences of administrations and their capacity to collect and exchange information
with other administrations. These limitations are in place to ensure the fundamental rights of taxpayers.
At the national level, administrative cooperation may be challenging due to the differences in the
organisational structure or way of working of tax and customs administrations, which may have an
impact on the extent these administrations are able to cooperate. Some administrations for instance
gather customs and tax under the same roof like in Estonia, while others keep these functions strictly
separate, like in Belgium or Italy. This multiplication of interlocutors within Member States, and in
certain instances, the lack of (automatic/spontaneous) data exchange between them or limitations to
access of relevant data, are potentially a source of obstacles to effective administrative cooperation. At
the same time, our interviews identified also some best practice examples, where national tax and
customs authorities are linked and work closely together but have also access to relevant data of other
national authorities, such as law enforcement, and can easily request their cooperation as required
(Estonia).
The administrative cooperation between Member States may also be hampered by the lack of
national administrative cooperation between customs and tax authorities. In addition, the use of
multiple languages (e.g. forms drafted and to be filled out in the local language) may also represent an
important administrative obstacle. Another potential impediment to a better administrative
cooperation could lie in the cases where the information shared by Member States is at first collected
at the national level in a fragmented and non-consolidated way, resulting in raw data, which is often
impractical to use at the EU or international level.

74
WORLD CUSTOMS ORGANIZATION, Guidelines for Strengthening Cooperation and the Exchanging of Information between
Customs and Tax Authorities at the National Level, October 2016, p. 4, URL: http://www.wcoomd.org//media/wco/public/global/pdf/topics/key-issues/revenue-package/customs-tax-guidelines.pdf?la=en.
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3.2.

CURRENT COOPERATION CHANNELS

Cooperation with other authorities, both at national and international level, is an integral part of the
mission of the customs authorities, as expressed in Article 3 of the Union Customs Code 75. The
principles of cooperation and exchange of information, between authorities, recur across the entire
UCC 76. Notably, cooperation between authorities at international level and control of goods is specified
by Article 46 and 47 UCC. To minimise risk and to combat fraud, for customs and non-customs
procedures it is permissible to exchange date to ensure the ‘uniform application of the customs
legislation’ 77.
The cooperation between the competent national authorities is therefore key to track and tackle fraud.
For this purpose, there is a wide range of cooperation channels available for Member States authorities.
The current cooperation channels are the following:
1.

Programmes: national competent authorities are supported in the fight against fraud through
three European programmes: Hercule III programme 78, Customs 2020 programme 79, and Fiscalis
2020 programme 80, which fund several of the cooperation channels explained below.

2.

Mutual assistance and administrative cooperation is regulated by different legal instruments
(Regulation 515/97 81, Regulation 904/201082, and Directive 2010/24/EU 83). Through these
channels, competent national authorities are able to assist each other and exchange information
with or without prior request.

3.

IT systems: in order to enable the effective exchange of information, several IT systems are in
place, such as: Customs Information System (CIS), Community Customs File Identification

EUROPEAN COMMISSION, Implementing Regulation (EU) 2015/2447 of 24 November 2015 laying down detailed rules for
implementing certain provisions of Regulation (EU) No 952/2013 of the European Parliament and of the Council laying down
the Union Customs Code, OJ L 343, 29.12.2015, p. 558–893, URL:
https://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=CELEX:32015R2447.
76
Idem, E.g. on communication and exchange of information, Articles 12 and 13 UCC.
77
Idem, Article 47(2) UCC.
78
EUROPEAN PARLIAMENT AND OF THE COUNCIL OF THE EUROPEAN UNION, Regulation (EU) No 250/2014 of 26 February 2014 establishing
a programme to promote activities in the field of the protection of the financial interests of the European Union (Hercule III
programme) and repealing Decision No 804/2004/EC, OJ.L. 84, 20 March 2014, URL: https://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=CELEX:32014R0250.
79
EUROPEAN PARLIAMENT AND OF THE COUNCIL OF THE EUROPEAN UNION, Regulation Fiscalis 2020, (No 1286/2013 of 11 December 2013
establishing an action programme to improve the operation of taxation systems in the European Union for the period 20142020 (Fiscalis 2020). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2013:347:FULL&from=EN.
80
EUROPEAN PARLIAMENT AND OF THE COUNCIL OF THE EUROPEAN UNION, Fiscalis 2020 Regulation (No 1286/2013 of the of 11 December
2013 establishing an action programme to improve the operation of taxation systems in the European Union for the period
2014-2020 (Fiscalis 2020). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2013:347:FULL&from=EN.
81
COUNCIL OF THE EUROPEAN UNION REGULATION (EC) No 515/97 of 13 March 1997 on mutual assistance between the administrative
authorities of the Member States and cooperation between the latter and the Commission to ensure the correct application
of
the
law
on
customs
and
agricultural
matters.
URL:
https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:31997R0515&from=EN.
82
COUNCIL OF THE EUROPEAN UNION REGULATION (EU) No 904/2010 of 7 October 2010 on administrative cooperation and combating
fraud
in
the
field
of
value
added
tax
(recast).
URL:
https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32010R0904&from=EN.
83
COUNCIL OF THE EUROPEAN UNION DIRECTIVE 2010/24/EU of 16 March 2010 concerning mutual assistance for the recovery of claims
relating
to
taxes,
duties
and
other
measures.
URL:
https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32010L0024&from=EN.
75
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Database (FIDE), VAT Information Exchange System (VIES), Anti-Fraud Information System (AFIS),
and ConTraffic and Container Status Messages.
4.

Networks and expert groups: for the sake of coordinating and facilitating, but also
strengthening the cooperation against fraud, different networks and expert groups have been
put into place.

5.

EU agencies: the cooperation between and with EU law enforcement agencies, i.e. OLAF,
Europol, Eurojust, and the soon set up European Public Prosecutor Office (EPPO), enables
authorities to address cross-border activities suspected of leading to customs VAT related fraud.

6.

Cooperation channels between national administrations and EU agencies: specific channels,
i.e. joint customs operations and joint investigation teams, have been designed to enable the
cooperation between national administrations and the EU law enforcement agencies previously
mentioned.

The table below provides an overview of the cooperation channels falling within these six categories.
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Table 5: Cooperation channels overview

COOPERATION CHANNEL

BODIES INVOLVED

OBJECTIVES

EFFECTIVENESS84

EC, national
administrations,
research and
educational institutes
and non-profit making
entities

Hercule III supports the protection of EU’s •
financial interests, thus enhancing the
competitiveness of the Union’s economy and
the protection of taxpayers’ money, focusing on
combating and preventing illegal activities with
transnational
and
multi-disciplinary
85
cooperation .

Effective
programme,
successfully
supporting the protection of the financial
interests of the Union.

EC, customs
administrations, expert
groups, EU agencies

Customs 2020 supports the functioning and •
modernisation of the Customs Union in order to
strengthen the Internal Market by means of cooperation between participating countries,
their customs administrations and their officials
and therefore to help tackling the challenges
that customs administrations are currently
facing.

Effectively used by national customs
administrations to carry out joint actions
and strengthen their IT, human capacity,
exchange of experiences etc.

1. Programmes

Hercule III

Customs 2020

84
85

Based on various reports and input from interviews.
EUROPEAN COMMISSION, Commission Staff working document: overview Hercule III’, 20 July 17, URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52017SC0269&from=EN.
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Fiscalis 2020 86

Fiscalis 2020 aims at improving the proper •
EC, tax administrations, functioning of the taxation systems in the
Internal Market by enhancing cooperation
expert
groups,
EU
between participating countries, their tax
agencies
authorities and their officials, thus contributing
to efficient and effective taxation systems.

Effectively used by national tax
administrations to carry out joint actions
and strengthen their IT, human capacity,
exchange experiences etc..

2. Mutual assistance and administrative cooperation between national administrations (customs and tax)

National
administrations

Through this cooperation channel, a national •
administration can request another national
administration to transmit any information.

Effective and increasingly used by
national administrations, although not
yet used to full capacity

National
administrations

This collaboration includes maintaining special •
watches and communicating any operations,
information or status of reports concerning
breaches of customs (or agricultural legislation)
of other Member States competent authorities.

Effective; although it is still underused by
national administrations

Exchange of information National
on request
administrations

Member States have the possibility to request •
information from another Member State
regarding a specific tax claim (Directive
2010/24/EU) or the application of VAT
(Regulation 904/2010).

Generally effective, although also some
mixed results depending on Member
States and it is still underused by national
administrations

Assistance on request

Spontaneous assistance

EUROPEAN PARLIAMENT, Regulation (EU) No 1286/2013 establishing an action programme to improve the operation of taxation systems in the European Union for the period 2014 – 2020
(Fiscalis 2020) and repealing Decision No 1428/2007/EC, L 347/25, 20 December 2013.
86
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87

Effective, although it is still underused by
national administrations

Exchange of information National
without prior request
administrations

Member States shall exchange automatically or •
spontaneously share information when (i)
taxation is taking place in the Member State of
destination but the information retained by the
Member State of destination is necessary for the
control system; (ii) there are grounds to believe
that a breach of VAT legislation has been or is
likely to be committed; (iii) there is a risk of tax
loss in the other Member State.

Presence in administrative
National
offices and participation in
administrations
administrative enquiries

The officials of one Member State may be •
present in the offices of the national
administration of the requested Member State
(or any other places where the officials perform
their duties).

Effective, although it is still underused by
national administrations

Simultaneous controls

National
administrations

Member States (at least two) can conduct joint •
coordinated checks on the tax situation of a
taxable person.

Effective, although not used often, so still
underused by national administrations

Multilateral controls

National
administrations

It allows tax administrations to work more •
closely and in a coordinated manner.

Still in implementation phase 87

EUROPEAN COMMISSION website, URL: https://ec.europa.eu/taxation_customs/fiscalis-programme_en.
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2. IT systems
No information available

Customs
Information EC, national
88
System (CIS)
administrations

This information system centralises and enables •
the exchange of customs data (including
information about illegal trafficking and
intervention requests). It aims thus at
preventing, investigating and prosecuting the
violation of national legislations by making the
cooperation
between
the
national
administrations more efficient.

No information available

Community Customs File
EC, national
Identification
Database
administrations
(FIDE)

The purpose of this database is to inform the EC •
and the national administrations conducting
investigations on persons or companies on the
existence of other investigations files relating to
the same persons or companies. In this manner,
the database supports the prevention and
facilitation of the detection and prosecutions of
operations in breach of customs (and
agricultural) legislation.

VAT Information Exchange EC, national
System (VIES)
administrations

VIES is a computerised database enabling VAT •
administration to monitor and control the flow
of intra-Community trade to detect all types of
irregularities. It gives also the opportunity for
business to obtain confirmation of their trading
partners’ VAT number.

Seen as efficient and quick data exchange
tool. Yet the quality of data exchanged is
seen as limited, needs improvements

COUNCIL OF THE EUROPEAN UNION Regulation No 515/97 on mutual assistance between the administrative authorities of the Member States and cooperation between the latter and the
Commission to ensure the correct application of the law on customs or agricultural matters,13 March 1997.
88
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Anti-Fraud
Information EC, OLAF, national
System (AFIS)
administrations

AFIS is a collection of applications enabling the
exchange of anti-fraud information between
OLAF and national competent administrations
in the framework of the Mutual Assistance
Regulation (Regulation 515/97).

•

This system enables national administrations to •
ConTraffic and Container EC, OLAF, national obtain information on the current and previous
movements of shipping containers. It also
Status Messages
administrations
conducts risk assessments of the shipping
routes.

Transactional
Analysis (TNA) 90

Network

Eurofisc

TNA is aimed at addressing fraud by enhancing •
Eurofisc capability to exchange information and
detect fraudsters. TNA is used as a common
processing of data for Eurofisc officials. Data
coming from VIES and Eurofisc are used in order
to detect networks around known risky traders.
Once the networks are identified they will be
prioritized in accordance to business rules
agreed upon by Member States. TNA is
designed as a complementary tool to national
risk analysis tools.

Effective, although it is still underused by
national administrations and currently
promoted by the Commission 89.

No information available

Very effective joint project working under
Fiscalis 2020 Programme. Its efficiency is
recognised at a worldwide scale and it will
be soon extended to other type of
fraudulent activities such as the Customs
Procedure 42 related fraud.

OLAF website, Conference on the Anti-Fraud Information System and OLAF's support to customs agencies, 22 November 2018, URL: https://ec.europa.eu/anti-fraud/mediacorner/news/22-10-2018/conference-anti-fraud-information-system-and-olafs-support-customs_en.
90
The TNA is tool for information exchange and joint processing of VAT data for Eurofisc officials.
89
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4. Networks and expert groups
A decentralised network aiming at enhancing •
the administrative cooperation between the
national administration in the fight against VAT
fraud. Eurofisc is a particularly active network
which is divided into 6 Working Fields focusing
on specific matters :
Eurofisc

VAT national experts

-

CELBET (Customs Eastern
and South-Eastern land 11 Member States 91
border expert team)

Statutory Committee of
EC,
national
Administrative
administrations
Cooperation (SCAC)

91

WF1 – MTIC fraud
WF2 – Fraud related to cars, boats, •
planes
WF3 – Customs Procedure 42 fraud
WF4 – VAT observatory
WF5 – e-Commerce
WF6 – Extension of TNA

Effective, it is a voluntary network linking
the
Member
States
(i.e.
tax
administrations) for sharing information
on tax fraud. Member States are the ones
deciding how to use the information
provided. Member States participate
actively in Eurofisc.
Eurofisc is perceived by Member States
involved as a success in terms of
enhanced cooperation and see its powers
extended year after year. Still, there is
room for further improvements

This initiative aims at strengthening and •
improving the operational co-operation using a
new way of working based on real operational
co-ordination, deeper sharing of information
and pooling of human resources and thus
contributing to the implementation of common
customs legislation and policy.

Very effective network working under the
Customs 2020 programme.

•

Effective network to discuss and agree
between the Member States on the
practical implementation of provisions,
and the aspects of administrative
cooperation and the fight against fraud in
the field of VAT.

This expert groups aims at acting as a forum of
tax discussion in the framework of administrative
cooperation in the field of VAT and related
topics

Finland, Estonia, Latvia, Lithuania, Poland, Hungary, Slovakia, Croatia, Romania, Bulgaria and Greece.
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5. EU bodies

OLAF 92

Europol 93

Eurojust 94

N/A

N/A

N/A

Supranational
and
independent
body •
mandated with the fight against fraud,
corruption, and any other illegal activity against
the financial interests of the European Union.
•
EU’s law enforcement agency, established to
assist EU Member States to fight against
terrorism, cybercrime and other serious and
organised crimes by exchanging information, •
intelligence analyses and threats assessments.
This EU agency has four main missions: facilitate
mutual
legal
assistance;
coordinate
investigation and prosecutions; contribute to
solve jurisdictions conflicts; address request
from the Member States. Overall, Eurojust
supports and strengthens coordination and
cooperation between national investigating
and prosecuting authorities in relation to
serious crime

Effective to some extent: law enforcement
agencies have bilateral cooperation
agreements in place, but their
cooperation channels are still underused.
Law
enforcement
agencies
lack
prosecuting powers. Thus, increased
operational powers would make these
bodies more effective.
OLAF is (only) an administrative body,
which cooperates with Member States
and has no prosecuting powers.

EUROPEAN PARLIAMENT, Regulation (EU, EURATOM) No 883/2013 concerning investigations conducted by the European Anti-Fraud Office and repealing Regulation (EC) No 1073/1999 of the
European Parliament and of the Council Regulation (Euratom) No 1074/1999, 11 September 2013.
93
EUROPEAN PARLIAMENT, Regulation (EU) 2016/794 on the European Union Agency for Law Enforcement Cooperation (Europol) and replacing and repealing Council Decision 2009/371/JHA,
2009/934/JHA, 2009/936/JHA and 2009/968/JHA, 11 May 2016.
94
EUROPEAN PARLIAMENT AND OF THE COUNCIL OF THE EUROPEAN UNION, Regulation on the European Union Agency for Criminal Justice Cooperation (Eurojust), and replacing and repealing Council
Decision 2002/187/JHA.
92
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European
Public
N/A
Procecutor Office (EPPO) 95

Independent and decentralised prosecution •
office of the European Union, with the mission
to investigate, prosecute and bring to •
judgement crimes against the EU budget, such
as fraud, corruption or serious cross-border VAT
fraud

EPPO is not yet in place yet it is already
positively perceived.
There are reservations regarding its
mandate
against
non-participating
Member States

6. Cooperation channels between national administrations and EU Bodies

Joint customs operations96

National
These operations are set for a limited duration •
administrations, OLAF, with the aim of combating the smuggling of
Europol
sensitive goods and fraud.

Effective and successfully used by national
administrations and law enforcement
bodies.

Joint investigation teams97

JITs are an international cooperation too based •
on an agreement between competent
National
administrations (both judicial and law
administrations, OLAF,
enforcement) from two or more Member States
Eurojust, Europol
for a specific duration and with the purpose of
conducting a criminal investigation.

Effective and successfully used by national
administrations and law enforcement
bodies.

95
COUNCIL OF THE EUROPEAN UNION, REGULATION 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establishment of the European Public Prosecutor’s Office (‘the EPPO’),
OJ.L. 283, 31 October 2017, URL: https://eur-lex.europa.eu/eli/reg/2017/1939/oj.
96
OLAF website, Joint Operations, URL: https://ec.europa.eu/anti-fraud/policy/joint-customs-operations-jco_en.
97
A model of JIT agreement is appended to Council Regulation (2017/C 18/01), URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2017:018:FULL&from=EN.
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3.3.

EFFECTIVENESS AND BOUNDARIES OF THE COOPERATION IN PRACTICE

This section presents the assessment of effectiveness of the cooperation between the different
stakeholders involved, as well as the main challenges and examples of best practice. In this context, it
should be noted that notwithstanding the high level of alignment of customs and VAT legislation at
the EU level (see table 4), the Member States retain the competence to organise the functioning of their
national customs and tax administration (including resource allocation).
•

Cooperation between customs authorities in different Member States

In carrying out the core functions,
customs

administrations

are

increasingly relying on collaboration
and information exchange with
customs administrations in other
Member States. Besides, customs
administrations recognise the need
to act as one, driven by the need to
perform and meet expectations with
regard to the mission to facilitate
trade, protect citizens and ensure
government revenue.

Example - request for administrative assistance
In 2016 within the EU, nearly 3500 requests for administrative
assistance were lodged by customs administrations. In
comparison, 1700 requests were sent to third countries and at
least 7400 requests were received from non-EU countries.
The results of our interviews point out that Member States are
still reluctant to use these requests and sometime face long
delays and difficulties to reach the appropriate services or
interlocutors.
Reference
https://ec.europa.eu/taxation_customs/facts-figures/customscooperates_en.
1

This cooperation has been increasing and strengthening during recent years through the cooperation
channels described above. Nevertheless, customs administrations are still facing challenges, such as:
•

lack of trust, lack of funding;

•

lack of adequate equipment and IT systems;

•

In some Member States, lack of human resources.
CELBET – A best practice
As mentioned in the Table 4: Cooperation channels
overview, CELBET is an initiative of 11 Member States,
which decided to join their forces and develop a real
operational cooperation. CELBET focuses on operational
management of EU Eastern and South-Eastern land
border. In addition, CELBET is financed and supervised in
the framework of the Customs programme,
demonstrating the accuracy and necessity of these
funding programmes. Participants consider the
programme very effective and efficient.

The above-mentioned challenges are
evidenced by the multiple actions
organised under the Customs 2020
programme 98.
expressed

that

The
staff

Commission
competency

building is perceived as one of the key
challenges (partly due to the need for
skill upgrades in increasingly data
driven and IT based controls), with the
overarching goal to ensure a proper

EUROPEAN COMMISSION, impact assessment accompanying the Proposal for a Regulation establishing the ‘Customs’
programme for cooperation in the field of customs, SWB(2018) 321, 8 June 2018, p.11, URL:
https://ec.europa.eu/commission/sites/beta-political/files/budget-may2018-customs-impact-assessment_en.pdf.
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support of the professional skills of customs officials and empowering them to fulfil their role on a
uniform basis99.
The

Court of

Auditors

considers

that

the

cooperation channels created by the EU are not
achieving their full potential, as the Member States
are not yet using them to share information as
effectively as they could. This limited use is likely to
be linked to the above-mentioned administrative
and data limitation challenges at national level. The
limited use of cooperation is particularly the case of
the Mutual Assistance Regulation 100. The interviews
carried out during the data collection phase
strongly support this statement.
•

Transaction Network Analysis (TNA)
The TNA is a tool combining data analytic
and risk-based analysis. It is based on
automated data mining of data provided by
companies in their VAT returns. The TNA
relies on different data-analytic concepts
allowing the identification and the detection
cross-border fraudulent patterns such as
MTIC fraud.
The Belgian Ministry of Finance was the initial
developer of the TNA. Its efficiency has been
recognised as a best practice and the TNA is
now applied at the EU level.

Cooperation between tax authorities in different Member States in tackling customsrelated VAT fraud

The cooperation between different national tax administrations to cope with customs related VAT
fraud has increased in recent years. This has
Missing Trader Intra-Community Fraud (MTIC)

been driven by the Commission and

MTIC fraud models, also known as carrousel frauds,
involve coordinated and sophisticated activities
aiming at the exploitation of differences in how VAT
is treated in different EU Member States. The
fraudsters create a structure of linked companies and
individuals across these states in order to abuse both
national and international trading and revenueaccounting procedures1.

through various types of administrative

Reference
Europol Website, URL: https://www.europol.europa.eu/crimeareas-and-trends/crime-areas/economic-crime/mtic-missing1

cooperation actions taken in the framework
of Fiscalis 2020. This positive evolution is
partially due to the creation of the Eurofisc
network (in the framework of the Fiscalis
programme), which enables Member States
to exchange information related to VAT
fraud in an easier and quicker way. This
exchange of information facilitates the
detection and prevention of fraudulent

cross-border activities, such as Missing Trader Intra-Community (MTIC) fraud and Customs Procedure
42 abuse.
Arguably, Eurofisc has not yet reached its full potential as has been pointed out by the Commission and
European Court of Auditors 101. According to aforementioned parties, Eurofisc faces several
shortcomings related to its procedures (slow process to request and retrieve data, no common
Idem, p. 13.
EUROPEAN COURT OF AUDITORS, Special Report – Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU, 2017/19, p. 23.
101
EUROPEAN COURT OF AUDITORS, Special report Tackling intra-Community VAT fraud: more action needed, 2015/24, p. 17;
EUROPEAN COMMISSION, Impact assessment No SWD/2017/0428, accompanying the document Amended proposal for a Council
Regulation Amending Regulation (EU) No 904/2010 as regards measures to strengthen administrative cooperation in the field
of value added tax, 30 November 2017, p.15.
99

100
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standard or common EU framework for risk analysis, lack of prioritisation of suspicious cases based on
risk assessment), scope (limited scope of exchanged data, poor targeting of trader to be put under
monitoring), and treatment of data (issues of data quality and accuracy, risks of losing data). However,
interviews with tax authorities in various Member States showed that national authorities value
Eurofisc highly and consider it an efficient cooperation channel and a great example of progress in
tackling fraud. Transaction Network Analysis (TNA), which is now jointly applied under Eurofisc
framework, has been specifically mentioned in this regards as an effective measure with high anti-fraud
potential.
Figure 7: Administrative Cooperation Tools

Source: European Court of Auditors 102

In this vein, the Court of Auditors has ranked VAT Information Exchange System (VIES), Eurofisc, the
Statutory Committee of Administrative Cooperation (SCAC) and Multilateral Controls (MCL) according
to the level of detail of information shared and the speed of information (i.e. the speed of the exchange)
and has presented this ranking in the following figure:

COUNCIL OF THE EUROPEAN UNION, Council Directive 2010/24/EU ‘concerning mutual assistance for the recovery of claims
relating to taxes, duties and other measures”, 16 March 2010; ECA Special Report 24/2015, Tackling Intra-Community VAT
Fraud: More Action Needed, 2015, p. 16.
102
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Figure 8: Ranking of administrative cooperation

Source: European Court of Auditors 103

As evidenced by the Court of Auditors and by the results of the interviews conducted as part of this
study, even if multiple cooperation channels are now in place, for various reasons Member States do
not use them to their full potential. This can be explained by the unequal quality of IT systems or data
collected/exchanged, the amount of time between the request and the actual data being shared or
indeed, as noted at one of the interviews, by the sheer number of various cooperation channels, that
raises staff and resource allocation challenges for a small administration, requiring prioritisation.
•

Cooperation between customs and tax authorities at the national level

Throughout the last decade, customs and tax administrations across the world have been subject to
efficiency enhancing re-organisations to compensate for revenue losses, partly as a result of reduced
revenues from customs duties, VAT, and other taxes derived from trade in goods. As a result,
institutional arrangements between customs and tax administrations have undergone substantial
changes over the past decade, with a trend towards joining both functions. In addition to the
budgetary reasons, the closer cooperation between these two administrations is also due to the need
for more joint up actions caused for example by the new phenomena where tax and customs functions
overlap, such as effectively controlling e-Commerce shipments.

EUROPEAN COURT OF AUDITORS, Special Report 24/2015, Tackling Intra-Community VAT Fraud: More Action Needed, 2015, p.
17.
103
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This cooperation is organised in different ways

Best practices at national level: Estonia

across the Member States. In some countries,

Estonia has opted for a joint tax and customs

tax and customs administrations have been

authority. The cooperation within the organisation

merged (e.g. Hungary, Estonia, the UK) leading

as well as with other national public bodies (e.g.

usually (but not always) to an improved

law enforcement) is facilitated and applied as

communication and cooperation between the

relevant. Efficient needs-based exchange of

two administrations (despite some initial

information is a standard procedure in case of

challenges). For some others, representatives

customs cases, having an impact on related tax

from one administration are seconded to the

matters as well. Such internal cooperation is

other in order to ensure closer cooperation. In

supported by sophisticated IT systems and

addition,

harmonised

public

supports this type of exchanges at cross-

administrations, enabling quick exchange of (as

border level. This cooperation is however far

well as direct access to) relevant data between

from being automatic/built in and greater

authorities.

efforts are therefore needed. During the

software

amongst

the

Fiscalis

2020

programme

interviews, it has been acknowledged that
simple solutions can be implemented that would greatly improve the cooperation. For example,
creation of a database gathering specific information relevant for and accessible to both customs and
tax authorities would be at least in some Member States, a simple, yet effective, tool to improve the
cooperation at the national level.
•

Cooperation between customs and law enforcement bodies at national level

Due to increasing pressure on EU borders, an integrated border management is necessary, requiring a
close cooperation between national customs and law enforcement authorities, such as police and
border guards. This cooperation consists on the exchange of data to tackle criminal activities, but also
on joint operations.
As evidenced during the interviews, in some Member States such cooperation takes place frequently.
For example, in Belgium, the customs administration exchange data with the police, and share in fact
a common system containing data. In Estonia, border guards and customs do also exchange data
actively, and use a joint risk management tool.
However, this cooperation is not yet occurring in all Member States, specifically in countries where the
customs administration has limited or no access to the data owned by other public administrations. It
has been reported, through the interviews, that the lack of cooperation between national authorities
is sometimes due to disharmonised IT systems and the difficulty to process and exchange collected
data.
•

Cooperation between EU law enforcement bodies, and with national authorities

Cooperation between EU law enforcement agencies, such as OLAF, Europol and Eurojust (and in
future European Public Prosecutor Office), is key to tracking and targeting customs and customsrelated VAT fraud. These EU agencies have the necessary channels and tools provided in their bilateral
administrative agreements, to work in close cooperation and thereby identify the cross-border
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fraudulent activities as well as its perpetrators In addition, the EU judiciary system, headed by CJEU,
provides a mechanism to Member States and EU Institutions to prosecute customs fraud cases at the
EU level, if required.
One of the main issues concerning the cooperation between these EU agencies is that the current
available instruments are still under-used. Based on the interviews, Member States are sometimes
incentivised to not report information to the EU bodies as they might be financially liable for the losses
detected. That is the reason why OLAF, Eurojust, and Europol are sometimes perceived as “ineffective
in defending EU financial interests” 104. The European Parliament recently made a similar observation:
“[The European Parliament] 105 finds it worrisome that some Member States regularly do not report a
single case of fraud; invites the Commission to investigate the situation, as it considers the likelihood
that those Member States are fraudless paradises to be rather low; calls on the Commission to run
random spot checks in these countries” 106.
As far as the cooperation between these bodies and the national customs administrations is
concerned, the two main channels currently available are joint customs operations and joint
investigation teams. Both channels have been successfully used to join efforts from the national and
EU level to protect the financial interests of the EU.
One of the significant current boundaries to this cooperation is the lack of access to VAT Information
Exchange System (VIES) and Eurofisc data by OLAF and Europol 107. This limits OLAF and Europol’s
capacity to tackle VAT fraud. Member States are, however, reluctant to grant such access and invoke
Articles 35 and 55 of Regulation No 904/2010, as well as national tax secrecy rules, to deny such access.
The Member States claim that participation in Eurofisc meetings, or spontaneous exchange of
intelligence between Eurofisc, Europol and OLAF present better avenues for improving cooperation
between authorities involved in fighting VAT fraud at EU level than granting Europol and OLAF
automated access to VIES or Eurofisc data 108. Other boundaries hampering the cooperation are the
limitations in the law enforcement bodies’ mandates. For example, OLAF is currently only in charge of
administrative investigations (but not prosecution), limiting the extent to which OLAF can assist
national authorities.

A. WILLIAMS, ‘Fighting fraud in the EU: a note on icebergs and evidence’, ERA Forum, 2013, p. 2.
Added by us.
106
EUROPEAN PARLIAMENT, Report on the Annual Report 2017 on the protection of the European Union’s financial interests – fight
against fraud, 10 January 2019, p.8.
107
EUROPEAN COURT OF AUDITORS, Special Report 24/2015, Tackling Intra-Community VAT Fraud: More Action Needed, 2015.
108
EUROPEAN COMMISSION, Amended proposal for a Council Regulation amending Regulation (EU) No 904/2010 as regards
measures to strengthen administrative cooperation in the field of value added tax, 30 November 2017.
104
105
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Eurofisc – a success story?
Eurofisc is a network of national tax officials for exchanging information on VAT fraud established by
Council Regulation (EU) No 904/20101, with the aim to “enhance administrative cooperation between
Member States in combating organised VAT fraud, and especially Missing Trader Intra-Community (MTIC)
carousel fraud”. It is worth mentioning that this entity, although organised and funded by the EU, is driven
by the Member States. This “European Union’s VAT anti-fraud network” is aiming at a spontaneous and
swift exchange of targeted confidential information between Member States and it is organised in
“Working Fields” (see table 4: Cooperation channels overview). Currently, Eurofisc is divided in 6 working
fields dedicated to different aspects of the fight against fraud. In particular, Working Field 3 is focusing on
Custom procedure 42 related fraud, WF5 is dedicated to e-Commerce and WF6 is aiming at the expansion
of the Transactional Network Analysis (see below).
Eurofisc functions as a VAT fraud experts’ network2. These experts are designated by their Member State
of origin as “competent officials to exchange information” in the abovementioned working fields. This
pan-European institution covers all the 28 Member States, however each State is free to decide in which
working fields to participate. Therefore, the level of participation in Eurofisc differs between the Member
States and there is still some room for improvement regarding effective participation. Eurofisc networks
do not only contain VAT fraud experts, as customs specialists and national customs representatives
participate and work actively in Working Fields 2 and 33.
One of their most ambitious achievements is the implementation and piloting of “Transactions Network
Analysis” (TNA). It has been developed in Belgium and is expected to be fully rolled out at the EU level
before the second quarter of 2019. The aim of this system is to strengthen and speed up the exchange of
information and detection within Eurofisc. Combining data mining and risk-detection technologies, the
TNA will “automate information exchange in Eurofisc, and consequently is expected to improve Member
States’ ability to send early warnings and to provide feedback, and to enhance the quality, reliability and
security of the information shared”. Currently the TNA is used specifically in the fight against MTIC and
carousel fraud, and based on the round of interviews, it is confirmed that the Transactions Network
Analysis will be expanded to the areas of expertise of Working Fields 2 and 3 (i.e. frauds related to means
of transport and Customs Procedure 42 abuses) and would become a valuable assets in the fight against
customs related VAT fraud. Eurofisc has also the ambition to further develop the cooperation with national
customs authorities, non-EU countries and also e-Commerce marketplace players and the wider business
sector4.
Interviews have confirmed that even if not perfect, Eurofisc is perceived at least by the involved Member
States as a success story in terms of enhanced cooperation with a record of accomplishments. This network
allows speed up the administrative cooperation between Member States administrations (customs and
tax) and with the European Institutions5. Other evidence of its success is the planned enlargement of its
power, as Eurofisc will have soon the ability to request and exchange information with OLAF, the European
Public Prosecutor Office and Europol (see section 4.1).
References
1
COUNCIL OF THE EUROPEAN UNION, Regulation on administrative cooperation and combating fraud in the field of value added tax
2010/24/EU, concerning mutual assistance for the recovery of claims relating to taxes duties and other measures, 31 October 2010 ;
Statement of the representatives of the governments o the Member States meeting within the Council, ‘on Eurofisc, established under
Chapter X of the Council Regulation on administrative cooperation and combating fraud in the field of value added tax’, 12.10.2010.
2 See Intervention of Alma Olofsdottir, (Swedish Tax Agency and Chair of Eurofisc) in: Special Committee on financial crimes, tax evasion
and tax avoidance, Public Hearing on “VAT Fraud”, Verbatim of 28 June 2018, p.6.

3N. SARFO, “News Analysis: Follow the Leader: Tax Authorities and Tech Initiatives in 2018”; Worldwide Tax Daily, 2 January 2018,
4 EUROPEAN COMMISSION, Impact assessment No SWD/2017/0428, accompanying the document Amended proposal for a Council Regulation Amending
Regulation (EU) No 904/2010 as regards measures to strengthen administrative cooperation in the field of value added tax, 30 November 2017, p.15
5 EUROPEAN COURT OF AUDITORS, Special Report 24/2015, Tackling Intra-Community
71 VAT Fraud: More Action Needed, 2015, p. 17.
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4. EU

COMMISSION’S ACTIONS FOR IMPROVING COOPERATION IN

TACKLING FRAUD
KEY FINDINGS
•

Customs and customs related VAT frauds, particularly the types related to e-Commerce are at
the centre of attention of the Commission. However, a lack of ambitious legislative proposals
can be still noted, in particular in the customs area;

•

Funding programmes have a positive impact on the improvement of administrative
cooperation in tackling fraud, but for delivering full potential, further funding may be required
from the EU budget (or partially funded directly by the Member States);

•

The creation of the European Public Prosecutor Office (EPPO) sets high expectations in terms
of results and further harmonisation of prosecution of fraud. The EPPO has been used by the
Commission as an engine for clarifying and improving the rules organising cooperation
between EU law enforcement bodies;

•

Although no actual steps are taken towards a unified EU level customs management (e.g. an
EU Customs Agents’ body), there are examples of further alignment, such as intergovernmental
collaboration. A single customs declaration system would provide further advantages for data
management, allowing better analytics and comparison of data, helping to indicate fraud.

This section provides an overview and qualitative analysis of the EU Commission’s actions, which aim
to improve cooperation in tackling customs and customs-related VAT fraud. In that regard, the
European Parliament has recently and on several occasion highlighted the importance of a better
cooperation between administrative, judicial and law enforcement authorities within the EU 109.
4.1.

EU COMMISSION’S LEGAL PROPOSALS FOR TACKLING FRAUD

This sub-section addresses the legislative proposals supporting the enhancement of the administrative
cooperation in the fight against customs and customs related VAT fraud.
The main legislative proposals are gathered in the below table, followed by a brief content summary
and analysis of every proposal’s boundaries and potential impact on cooperation in tackling fraud.

EUROPEAN PARLIAMENT, Draft report on financial crimes, tax evasion and tax avoidance, 9 November 2018; EUROPEAN PARLIAMENT,
Report on the Annual Report 2017 on the protection of the European Union’s financial interests – fight against fraud, 10
January 2019.
109

72

Protection of EU financial interest on customs and VAT:
Cooperation of national tax and customs authorities to prevent fraud
___________________________________________________________________________________
Table 6: EU Commission's legal proposals for tackling fraud

PROPOSAL
Proposal for a Directive on
the Legal framework for
customs infringements and
sanctions

Amendments to the
Administrative Cooperation
Regulation 904/2010

The VAT on e-Commerce
package

BODIES INVOLVED

Member States

Eurofisc/Member States/
OLAF/Europol/EPPO

Member States

OBJECTIVES

POTENTIAL

Achieve a common legal framework by further Low - The proposal is blocked in
harmonising EU’s customs procedures with further Council, due to resistance from
standardisation of enforcement procedures
Member States.
Empower Eurofisc with new competences (i.e. request and
disclose information to OLAF and the European Public Medium to high - some questions
Prosecutor Office (EPPO)) ;
remain
regarding
the
future
Mutual exchange of information between the different law interactions with the EPPO
enforcement bodies.
Medium to high – the proposed
changes and in particular the
marketplace liability aspects do
address key causes of the current eImprove compliance on e-Commerce transactions and Commerce related (import) fraud.
However, the changes do not fully
reduce fraud linked to abuse of small consignment
exclude
the
continued
exemption.
undervaluation of imported goods
and may create new fraud
opportunities due to the potential
abuse of Import-One-Stop-Shop
numbers
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Proposal for a Directive
amending Directive
2006/112/EC as regards
introducing certain
requirements for payment
service providers

Member States/Economic
operators (i.e. payment
providers)

Strengthen the cooperation between tax authorities and
High - Access to transaction data of
payment service providers in order to support tackling the overseas sellers will be key to identify
customs tax fraud
cross-border VAT fraud.
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Proposal for a Directive on the Legal framework for customs infringements and sanctions
The proposal for a Directive of the European Parliament and of the Council on the Union legal
framework for customs infringements and sanctions was published in December 2013 110.
As the compliance with customs law and sanctions remains a competency of Member States, the
proposal aims to achieve a common legal framework 111 by further harmonising EU’s customs
procedures with further standardisation of enforcement procedures 112.
The proposal met a strong opposition in Council and has remained on hold since 2015 113.
Assessment of impact potential
The proposed changes would align the infringements and sanctions regimes in the Member States and
thus reduce the current opportunity for fraudsters to shop around in search of a Member States with
lighter touch customs controls. It would also simplify and improve cooperation between customs
authorities and law enforcement bodies in different Member States due to better aligned regimes.
Therefore, in theory this proposal could have a good (medium to high) potential to tackle fraud.
However, the dossier has low likelihood of getting adopted in the Council as it touches a politically
sensitive area of Member States’ sovereignty and national competence, reducing the current area of
national competence. For this reason, we have concluded that the proposal in its current form has
low potential to succeed and improve cooperation on tackling fraud.

Amendments to the Administrative Cooperation Regulation 904/2010
The freshly adopted 114 Regulation 2018/1541115 amends Council Regulation (EU) No 904/2010
containing measures to strengthen administrative cooperation in the field of value added tax.
The Regulation 904/2010 on administrative cooperation has been amended and measures are
implemented in two waves. In this context we have selected the measures that are the most susceptible
to produce a positive impact on the fight against customs related VAT fraud:

EUROPEAN COMMISSION, Proposal for a Directive of the European Parliament and of the Council on the Union legal framework
for customs infringements and sanction, 2013/0432 (COD), 3 December 13 (p. 2-3).
111
EUROPEAN PARLIAMENT, Analysis and effects if the different Member States’ customs sanctioning systems, January 2016, p. 20,
URL: http://www.europarl.europa.eu/RegData/etudes/STUD/2016/569990/IPOL_STU(2016)569990_EN.pdf.
112
EUROPEAN COMMISSION, Proposal for a Directive of the European Parliament and of the Council on the Union legal framework
for customs infringements and sanction, 2013/0432 (COD), 3 December 13 (p. 2-3).
113
See the procedure file of the proposal : URL :
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2013/0432%28COD%29&l=en.
114
This Regulation was adopted at the ECOFIN meeting of 2 October 2018, see : EUROPEAN COMMISSION, Press release ‘ECOFIN:
Commission welcomes progress achieved on the road to a reformed EU VAT system’, 2 October 2018,
URLhttps://www.consilium.europa.eu/en/press/press-releases/2018/10/02/vat-fraud-council-adopts-measures-to-boostadministrative-cooperation/?utm_source=dsmsauto&utm_medium=email&utm_campaign=VAT+fraud%3a+Council+adopts+measures+to+boost+administrative+cooper
ation#.
115
COUNCIL OF THE EUROPEAN UNION, Regulation 2018/1541 amending Regulations (EU) No 904/2010 and (EU) 2017/2454 as
regards measures to strengthen administrative cooperation in the field of value added tax, 16 October 2018.
110
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•

As of entry into force (5 November 2018) 116:
-

reinforcement of Eurofisc powers - the indirect tax experts group is allowed to
collaborate with other law enforcement bodies (i.e. OLAF, European Public Prosecutor
Office (EPPO) and Europol);

-

Possibility for Eurofisc to request relevant information (i.e. related to cross-border
activities suspected to lead to fraud 117) from Europol and OLAF and establish mutual
exchange of information;

-

Possibility for Eurofisc to communicate and disclose information related to serious VAT
fraud directly to OLAF and the newly created EPPO;

-

Establishment of mutual exchange of information between the aforementioned
bodies;

-

Possibility for Member States, via Eurofisc, to organise cross-border investigations and
joint audits118.

•

As of 1st January 2020:
-

Establishment of exchange of information on Customs Procedure 42 and other EU
custom procedures - Member State of importation will have to share information on
imported goods, such as the VAT numbers, value of imported goods, commodity
codes. 119

Assessment of impact potential
The proposed changes would clarify the interaction between the Eurofisc and the other European
bodies ((i.e. OLAF, European Public Prosecutor Office and Europol) and thus enlarge its powers.
These changes have been very positively welcome based on the interviews. Interviewees pointed out
the possibilities offered to Eurofisc. Therefore, in theory this proposal could have a (medium to high)
potential to tackle fraud (see box “Eurofisc – A success story?” section 3.)
The VAT on E-commerce package
In the 2016 VAT Action plan, the Commission expressed that “fighting organised crime networks and VAT
fraud on imports also requires removing the obstacles to effective cooperation between tax administrations
and customs, and with law enforcement bodies and financial institutions at national and EU level” 120. In this
framework and under its ‘Digital Single Market Strategy’ 121, the European Commission prioritised its
‘VAT e-Commerce’ package, which was adopted on 5 December 2017.

116
The Regulation entered into force on twentieth day following that of its publication in the Official Journal of the European
Union. The publication took place on 16 October 2018.
117
See EUROPEAN COMMISSION, Fact sheet ‘Questions and Answers on the VAT proposal for administrative cooperation’, 30
November 2017, URL: http://europa.eu/rapid/press-release_MEMO-17-4948_en.htm.
118
These cross-border investigations and joint audits aim to “assess companies operating cross-border or to allow EU tax
officials to assess cases of VAT fraud in other Member States where their country has been losing tax revenues”.
119
See EUROPEAN COMMISSION, Fact sheet ‘Questions and Answers on the VAT proposal for administrative cooperation’, 30
November 2017, URL: http://europa.eu/rapid/press-release_MEMO-17-4948_en.htm.
120
EUROPEAN COMMISSION, COM(2016) 148 final, VAT Action Plan Towards a single EU VAT area – Time to decide, 7.April.2016,
URL: https://ec.europa.eu/taxation_customs/sites/taxation/files/com_2016_148_en.pdf.
121
See https://ec.europa.eu/commission/priorities/digital-single-market_en.
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The key features of this e-Commerce package, relevant to the scope of this study, are related to the
changed regime for imported business-to-consumer (B2C) sales:
•

Modification of small consignment rules - as of 2021, the VAT exemption for goods below a
certain value threshold will no longer be in place and VAT of the country of the consumer will
need to be paid on every commercial import parcel, notwithstanding the value 122;

•

Establishment of an “Import” One Stop Shop (Import-One Stop Shop) to simplify the
declaration and payment of VAT on the sales price of imported parcels;

•

Requirement for electronic interfaces (marketplaces) to become liable for VAT as ‘deemed
supplier’ on business-to-consumer (B2C) imports (purchases made by EU consumers through
the marketplace, where the goods are directly shipped from outside the EU or the seller is a
non-EU business).

Assessment of impact potential
The changes initiated under the eCommerce package are seen as a step into
the right direction and will improve
compliance on e-Commerce transactions
and reduce fraud linked to abuse of small
consignment exemption (see Table 5). The
introduction of the liability for electronic
interfaces

(marketplaces)

as

deemed

supplier is aimed to reduce the level of noncompliance as it means that tax authorities
will be able to collect the VAT from a limited
number of large taxpayers (as opposed to
the

current

mode),

shipment-level

allowing

more

collection
effective

enforcement, at least to the extent that the
marketplaces concerned are based in the
EU.
However, some design elements of the
new import regime, such as the nonmandatory application of the Import One-

(Mini) One Stop Shop:
Since 2015, a simplified system is in place to declare
and pay VAT on business-to-consumer (B2C) supplies
of telecommunications, broadcasting and electronic
services in the EU.
The MOSS is recognised as a success in terms of
reduction of administrative burden, but also in terms
of raising revenue1. This success will replicated in
order to simplify the declaration and payment of VAT
on the sales price of imported parcels through the
establishment of the “Import” One Stop Shop.2
Reference
1
EUROPEAN PARLIAMENT, Report on the proposal for a Council directive
amending Directive 2006/112/EC and Directive 2009/132/EC as
regards certain value added tax obligations for supplies of services
and distance sales of goods, 16 October 2017.
2
EUROPEAN COMMISSION, Council Directive amending Directive
amending Implementing Regulation (EU) No 282/2011 as regards
supplies of goods or services facilitated by electronic interfaces and
the special schemes for taxable persons supplying services to nontaxable persons, making distance sales of goods and certain
domestic supplies of goods, COM (2018) 821, 11 December 2018,
URL:
https://ec.europa.eu/taxation_customs/sites/taxation/files/vat_eco
mmerce_proposal_2018_821_en.pdf.

Stop-Shop, mean that traditional VAT
collection through import arrangements (collection by customs from carriers) will continue and so will
undervaluation of goods. The specific process of the Import OSS furthermore may create new fraud

COUNCIL OF THE EUROPEAN UNION, Council Directive 2017/2455 amending Directive 2006/112/EC and Directive 2009/132/EC
as regards certain value added tax obligations for supplies of services and distance sales of goods, 5 December 2017.
122
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opportunities due to the potential abuse of license numbers of marketplaces by fraudsters 123. This is a
concern that was often referred to during the interviews and that may require fine-tuning of the legal
rules but also of the practical systems implementation for tax authorities and economic operators.
The new Implementing Regulation proposal 124 will clarify and strengthen the VAT treatment of eCommerce transactions, especially regarding the new rules on marketplaces, and the application of the
Import-One-Stop-Shop. It will help to align the application of the VAT e-Commerce package changes
in the Member States and support better compliance of businesses.
Proposal for a Directive amending Directive 2006/112/EC as regards introducing certain
requirements for payment service providers
On 12 December 2018, the European Commission published a proposal in which Payment Service
Providers 125 are required to keep records on payment data related to cross border supplies, where more
than 25 payments by payers in their jurisdiction to the same payee abroad are made within a calendar
quarter 126.
Depending on the situation, the information to be collected and kept, making it accessible to Eurofisc
(Working Field 5 – see table 4) on request, consists of:
•

IBAN or BIC-number, or any other business identifier code;

•

Payee VAT identification or tax identification number;

•

Payee name, address or business name;

•

Information regarding the payment transaction itself, such as amount, currency, date and time,
origin of payment and indication of any payment refund.

Payer identification details will not be included in the reported information to safeguard privacy.
The Commission intends to set up a new central electronic system of payment information (CESOP) for
the storage of payment information reported by payment service providers via their national tax
authorities. CESOP would only be accessible to officials that are part of Eurofisc.

EUROPEAN PARLIAMENT, study prepared by M. Lamensch and E. Ceci, ‘VAT fraud – Economic impact, Challenges and policy
issues’, October 2018, pp. 54-56.
124
EUROPEAN COMMISSION, Council Directive amending Directive amending Implementing Regulation (EU) No 282/2011 as
regards supplies of goods or services facilitated by electronic interfaces and the special schemes for taxable persons supplying
services to non-taxable persons, making distance sales of goods and certain domestic supplies of goods, COM (2018) 821, 11
December
2018,
URL:
https://ec.europa.eu/taxation_customs/sites/taxation/files/vat_ecommerce_proposal_2018_821_en.pdf.
125
EUROPEAN COMMISSION, Council Directive amending Directive 2006/112/EC as regards introducing certain requirements for
payment
service
providers,
COM
(2018)
812,
12
December
2018,
URL
:
https://ec.europa.eu/taxation_customs/sites/taxation/files/proposal_payment_service_providers_2018_812_en.pdf.
126 See also : EUROPEAN COMMISSION, Impact assessment accompanying the document Proposal for a Council Directive
amending Directive 2006/112/EC as regards introducing certain requirements for payment service providers and
Proposal for a Council Regulation amending Regulation (EU) No 904/2010 as regards measures to strengthen administrative
cooperation in order to combat VAT fraud, SWD (2018) 488, 12 December 2018, URL :
https://ec.europa.eu/taxation_customs/sites/taxation/files/impact_assessment_payment_service_providers_2018_812_en.
pdf.
123
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Assessment of impact potential
This proposal is an extension to the initiatives taken in the e-Commerce package. On the customs side,
this proposal attempts to tackle the problems of non-declaration and undervaluation of goods
imported from the Far East and the US. In that regards, the European Court of Auditors has estimated
that the undervaluation of e-Commerce purchases can reach levels whereby the actual value compared
to the declared value is between 10 to 100-fold 127. Having access to payment-related data would allow
definition of what the consumer actually pays and thus would allow for a clearer insight for the
authorities. Therefore, access to payment service providers would help to tackle the issue of
undervaluation.
Obtaining information about third parties from payment providers will be an improvement128.
However, to identify and tackle e-Commerce related customs fraud, the access to transaction data is
key 129. Especially in the context of e-Commerce, where there are proven cases of structural
undervaluation. This proposal will therefore be a game changer 130.
4.2.

FUNDING PROGRAMMES

This section presents the next generation of funding programmes, as proposed under the Multiannual
Financial Framework for the years 2021-2027 131. The new specificities of these funding programmes are
featured in synthetic way. As a second step, a global analysis of the boundaries and potential impact
on cooperation in tackling fraud of these programmes is presented. Finally and based on the results of
this analysis, suggestions are formulated in order to improve the quality and define the strategy and
prioritisation supporting a better cooperation in the fight against fraud through the use of these
funding programmes.
4.2.1.

Overview

The three main funding programmes are presented in the below table. Their mains features are
presented and further changes proposed under the new Multiannual Financial Framework are
described.

EUROPEAN COURT OF AUDITORS, Special Report – Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU, 2017/19, para. 137.
128
Council Directive (EU) 2017/2455 introduces, with effect from 1 January 2021, the new Article 14a of the Directive
2006/112/EC.
129
Having access to the data of the transaction upon export and matching these data with the transaction data upon import.
130
EUROPEAN COMMISSION, Proposal for a Council Directive amending Directive 2006/112/EC as regards introducing certain
requirements for payment service providers, 2018/812 final,12 December 2018.
131
For more details on the MFF see : EUROPEAN PARLIAMENT, 2021-2027 multiannual financial framework and new own resources
– Analysis of the Commission’s proposal, July 2018, URL:
http://www.europarl.europa.eu/RegData/etudes/IDAN/2018/625148/EPRS_IDA(2018)625148_EN.pdf
127
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Table 7: Funding programmes

Funding
Programme

BODIES
INVOLVED

OBJECTIVES

POTENTIAL

Member
States ,
Customs 2021-2027
third
countries

continued support to customs
cooperation within the Customs Medium to high (see
Union and effective implementation below)
of Union Customs Code

Member
States ,
third
countries

Achieving proper functioning of the
Medium to high (see
taxation systems in the internal
below)
market

Member
States

Support Member States' efforts to
fight fraud, corruption and other
Medium (see below)
irregularities affecting the EU
budget.

Fiscalis 2021-2027

Anti-Fraud
Programme

Customs 2021-2027
The existing Customs 2020 programme lasts until the end of 2020, when it will be taken over by the
new programme Customs 2021-2027 132. In terms of budget, the Commission is proposing to continue
the financial commitment of EUR 950 million for the EU’s Customs programme.
The proposed regulation on the next Customs programme from June 2018 focuses on continued
support to customs cooperation within the EU Customs Union and should specifically focus on:
•

Increasing information and data exchange between national customs administrations;

•

Supporting customs authorities in protecting the financial and economic interests of the Union
and correct collection of customs duties, import VAT and excise duties;
o

•

Focus on changing working models such as e-Commerce and block chain, as well as
cooperation and training in multiple sectors.

Devising better risk management strategies to protect the EU's financial interests that allow the
EU to respond better to security threats and transnational crime; and

•

Continuing to facilitate growing levels of trade.

EUROPEAN COMMISSION, Press Release, ‘EU Budget: Boosting cooperation between tax and customs authorities for a safer and
more prosperous EU’, 8 June 2018. URL: http://europa.eu/rapid/press-release_IP-18-4009_en.htm ; EUROPEAN COMMISSION,
Proposal for a Regulation establishing the 'Customs' programme for cooperation in the field of customsCOM/2018/442, 8 June
2018, URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52018PC0442.
132
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Fiscalis 2021-2027
As with Customs 2020, the current Fiscalis progamme 133 will end on 31 December 2020. In that context,
the European Commission has presented on 8 June 2018 a proposal 134 for a Regulation establishing
the 'Fiscalis' programme for cooperation in the field of taxation as part of the Multiannual Financial
Framework for the years 2021-2027 135.
The key features of the new programme are:
•

Shifting from an objective-driven programme (i.e. achieving proper functioning of the taxation
systems in the internal market) to a need-driven one (i.e. a more reactive and agile
programme) 136;

•

opening of programme’s actions to third countries, (i.e. not covered by the European
neighbourhood policy or are not acceding or candidates’ countries) 137;

•

Most of the envelope of EUR 239 million will be mainly spent on IT infrastructure.

EU Anti-Fraud Programme
In May 2018, the European Commission submitted a proposal for a regulation of the European
Parliament and of the Council establishing the EU Anti-Fraud Programme. The latter is supposed to
replace the Hercule III programme (see section 3).
This proposal aims to:
•

Support Member States' efforts to fight fraud, corruption and other irregularities affecting the
EU budget 138;

•

Setting measures to help the Member States and the Union in preventing and fighting fraud
affecting the Union’s budget;

•

Support a better mutual administrative assistance and cooperation in customs and agriculture
matters, as well as joint investigative efforts of Member States' customs authorities.

EUROPEAN PARLIAMENT AND OF THE COUNCIL OF THE EUROPEAN UNION, Regulation (EU) No 1286/2013 of 11 December 2013
establishing an action programme to improve the operation of taxation systems in the European Union for the period 20142020 (Fiscalis 2020) and repealing Decision No 1482/2007/EC, OJ L 347, 20 December 2013.
134
EUROPEAN COMMISSION, Proposal for a regulation of the European Parliament and the Council establishing the 'Fiscalis'
programme for cooperation in the field of taxation, COM(2018) 443, 8 June 2018.
135
For more details on the MFF see : European Parliament, 2021-2027 multiannual financial framework and new own resources
– Analysis of the Commission’s proposal, July 2018, URL:
http://www.europarl.europa.eu/RegData/etudes/IDAN/2018/625148/EPRS_IDA(2018)625148_EN.pdf.
136
EUROPEAN COMMISSION, Proposal for a regulation of the European Parliament and the Council establishing the 'Fiscalis'
programme for cooperation in the field of taxation, COM(2018) 443, 8 June 2018.
137
This change has been driven by the withdrawal of the UK from the European Union.
138
EUROPEAN COMMISSION, Press release ‘EU budget: €181 million to strengthen the fight against fraud affecting the EU budget’,
30 May 2018, URL: http://europa.eu/rapid/press-release_IP-18-3967_en.htm.
133

81

DG IPOL | Policy Department D: Budgetary Affairs
____________________________________________________________________________________________

4.2.2.

Boundaries and potential impact on cooperation in tackling fraud

Anti-Fraud programme:

In a recent

Fiscalis Programme: on 17 October 2018, the

opinion, the European Court of Auditors

European Economic and Social Committee

questioned the added value of the Anti-

(hereafter ‘EESC’), has expressed its concerns

Fraud progamme. ECA’s main concerns are

vis-à-vis the proposed budget. The EESC

a risk of overlaps and a lack of synergies

doubted of the capacity to cover the extensive

with actions funding similar or the same

programme combined to the ‘rapid ongoing

actions.

digitalisation’.

Reference

Reference

EUROPEAN COURT

AUDITORS , Opinion No 9/2018

EUROPEAN ECONOMIC AND SOCIAL COMMITTEE, Opinion Document

concerning the proposal for a Regulation of the

linked. Fiscalis for 2021-2027, Adopted 17/10/2018, p.3. See:

European Parliament and of the Council establishing

https://www.eesc.europa.eu/en/our-work/opinions-

the EU Anti-Fraud Programme, published on 22

information-reports/opinions/fiscalis-2021-2027.

OF

November 2018.

Funding programmes, as evidenced in section 3, are

essential enablers in the improvement of cooperation in tackling fraud by financing multiple IT tools
(i.e. VIES, AFIS, CIS) and for activities such as Eurofisc or joint customs operations. In terms of efficiency,
the Commission declared in early June 2018, that delays in agreement of the overall long-term budget
for the Customs and Fiscalis programmes and specific proposals could weaken the efficient collection
of customs duties and cause losses to the EU Budget, referring to the example of the 2014-2020
budgetary delays 139.
The Commission noted that the EU Customs Programme has already enabled a more efficient
collection of customs duties. The cooperation between tax and customs authorities is a priority as the
next long-term budget will allow the continuation of existing programmes and support new proposals
to tackle customs fraud in order to protect the single market140. The aim is to foster also more efficient
cooperation between member states customs authorities. The European Parliament expressed its
doubts regarding the budget for Customs programme, which does not address the forthcoming
withdrawal of the UK from the EU, including the customs union 141. There is also criticism of whether the
plans of the new programme go far enough when compared to Customs 2020, arguing that the plan
only upholds and does not significantly add to what already exists 142.
Beyond cooperation, a key reason for difficulties in customs fraud management is that despite the
existence of the EU Customs Union, there is no EU harmonisation to a large extent’ 143.

EUROPEAN COMMISSION, Press Release, ‘EU Budget: Boosting cooperation between tax and customs authorities for a safer and
more prosperous EU’, 8 June 2018. URL: http://europa.eu/rapid/press-release_IP-18-4009_en.htm.
140
Idem.
141
EUROPEAN PARLIAMENT, Report on the proposal for a regulation of the European Parliament and of the Council establishing
the ‘Customs’ programme for cooperation in the field of customs, 12 December 2018.
142
T. LYONS, EU Customs Law (3rd ed), Oxford University Press, 2018, p. 568.
143
Idem.
139
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4.3.

IMPROVING COOPERATION BETWEEN AND WITH EU LAW ENFORCEMENT BODIES

This section first addresses the proposals and initiatives put forward by the European Commission to
improve and increase the quality of cooperation between and with EU law enforcement bodies.
Second, the changes and clarification in the cooperation between and with EU law enforcement bodies
are analysed in order to determine their potential impacts as well as their boundaries. Finally and based
on the results of this analysis, suggestions are formulated in order to improve the quality and define
the strategy and prioritisation supporting a better cooperation between and with these bodies.
Table 8: Proposals on law enforcement bodies

PROPOSALS
RELATED TO EU
BODIES

BODIES
INVOLVED

OBJECTIVES

EPPO
Regulation

EPPO, OLAF,
Europol,
Eurojust

Establishing the EPPO and organising
its cooperation with other EU law
High (see below)
enforcement bodies (i.e. OLAF,
Europol, Eurojust).

Proposal
amending OLAF OLAF, EPPO
Regulation

POTENTIAL

Adjusting the cooperation between
OLAF and the EPPO, and enhancing Medium (see below)
OLAF’s investigative functions.

European Public Prosecutor Office (EPPO)
The EPPO, to be set up from 2020 144, will have the competence to investigate, prosecute and bring to
judgment crimes against the EU budget, such as fraud, corruption or serious cross-border VAT fraud.
As stated in its Regulation, EPPO is called to cooperate with Eurojust, OLAF, and Europol.
The EPPO regulation organises and describes the role and interactions of the EPPO and other EU law
enforcement bodies.
•

Cooperation with Eurojust :
-

Close cooperation 145 including the sharing of information 146, in the framework of their
investigations, as well as providing each other support in the transmission of its
decisions or requests for mutual legal assistance to Member States and third countries;

144
See: EUROPEAN COMMISSION, Council Regulation implementing enhanced cooperation on the establishment of the European
Public Prosecutor’s Office (‘the EPPO’), (EU) 2017/1939, 12 October 2017, URL: https://eur-lex.europa.eu/eli/reg/2017/1939/oj.
145
See article 100 the EPPO regulation.
146
Including personal data.
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-

Establishment of an indirect access to information for the EPPO in Eurojust’s case
management system based on a hit/no hit system 147;

•

Establishment of administrative cooperation between the EPPO and Eurojust.

Cooperation with OLAF:
-

Mutual cooperation based on exchange of information 148;

-

Avoidance of duplicated efforts and parallel investigations (i.e. Criminal investigation
led by the EPPO and administrative investigation led by OLAF);

-

Establishment of an indirect access to information for the EPPO in OLAF’s case
management system based on a hit/no hit system.

•

Cooperation with Europol :
-

Terms of the cooperation to be determined later, in separate working arrangement;

-

Possibility for the EPPO to request relevant information held by Europol concerning
any offence falling under its competence;

-

Possibility for the EPPO to request analytical support from Europol.

Proposal amending OLAF Regulation
As the European Public Prosecution Office (EPPO) Regulation already sets out the basis of the new
cooperation between the EPPO and OLAF, the Commission proposed to adopt a new regulation to
adjust the functioning of OLAF to the EPPO, and to enhance on the other hand its investigative
functions 149. Overall, this proposal aims to establish detailed rules governing the framework for OLAF
and the EPPO’s relations and mirror the cooperation principles laid down in EPPO Regulation.
It is worth noticing that the proposal is also aiming to improve OLAF’s effectiveness. The European
Commission, guided by the multiple recommendations formulated by the European Court of
Auditors 150, proposes the following:

In case there is a match between the data entered by EPPO and data held by Eurojust, the match shall be communicated
to both agencies.
148
See article 101 of the EPPO regulation.
149
EUROPEAN COMMISSION , Proposal for e Regulation of the European Parliament and of the Council amending Regulation (EU,
Euratom) No 883/2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) as regards cooperation
with the European Public Prosecutor's Office and the effectiveness of OLAF investigations, COM(2018) 338 final, 23 May 2018,
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018PC0338&from=EN.
150
See for example: EUROPEAN COURT OF AUDITORS, Special report 1/2005 concerning the management of the European AntiFraud Office;ECA, Special report 2/2011 on the follow-up of special report 1/2005 concerning the management of the
European Anti-Fraud Office; EUROPEAN COURT OF AUDITORS, Special report 24/2015: “Tackling intra-Community VAT fraud: More
action needed” (pursuant to Article 287(4), second subparagraph, TFEU); EUROPEAN COURT OF AUDITORS, Forthcoming special
report ‘Fighting fraud in EU spending: action needed’ (pursuant to Article 287(4), second subparagraph, TFEU)..
147
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• Improvement to on-the-spot checks
Proposal amending OLAF Regulation: The Court of Auditors

and inspections 151 and assistance by

indicated that the proposal does not provide details on the

national authorities152;

type of information that the Commission and OLAF would

• Granting OLAF’s access to bank

receive from EPPO1.

account information 153;

Regarding the improvement of OLAF efficiency, although the

• Clarifying OLAF mandate as regards

Court of Auditors welcomes such improvements, it also
indicates these efforts are not sufficient to lead to a significant
change in the effectiveness of OLAF’s investigations2.

VAT fraud 154;
• Establishing

the

admissibility

of

evidence collected by OLAF ;
155

• Establishing anti-fraud coordination

References

services and activities 156.

1

https://www.eca.europa.eu/Lists/ECADocuments/OP18_08/OP_OLAF_EN.pdf
2

Idem

4.3.1.
The

Boundaries and potential impact on cooperation in tackling fraud
establishment

of

the

European

Public

Prosecution Office (EPPO) and the proposed

EPPO:

amendments to OLAF regulations are definitely a step

supporting the development of the present

into the right direction and they will create synergies

study, an important concern has been

with existing bodies such as OLAF or Eurofisc. The

raised regarding the potential effectiveness

introduction of the EPPO is part of larger plan for

of the EPPO.

organizing and improving the cooperation with and
between prominent actors active in the fight against
fraud. This trend is also evidenced by the Proposal
amending the OLAF regulation.

During

the

interview

round

The binding power of the EPPO will be
limited to the participating Member States.
The modalities and EPPO’s power in the
case of investigations affecting non-

Further cooperation and real time exchange of

participating

information between the law enforcement bodies, as

unclear.

Member

States

remains

well as, between these bodies and customs
authorities is required. As suggested by the Commission, a direct link between Eurofisc, Europol and
OLAF as well as EPPO could be considered for the first priority VAT fraud cases. The European
Parliament has recently advocated for such enhanced cooperation. However, the Parliament also
pointed out that OLAF very rarely carries out investigations into irregularities concerning VAT due to a

See article 3 of the Proposal amending OLAF regulation, 23 May 2018.
Idem, articles 3(2) and 7(3).
153
Idem, article 7(3).
154
Idem, articles 3(1) and 12(5).
155
Idem, article 11(2).
156
Idem, article 12a.
151
152
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lack of instruments 157. Such a link between law enforcement bodies would enable the reduction of the
timespan in the latency of data, maximising in this sense their effectiveness to fight against criminal
organisations. These measures would enable new lines of communication and data exchange between
tax authorities and law enforcement bodies on cross-border activities. Besides, this cooperation would
enable national authorities to cross-check their data against databases, criminal records, and other data
held by Europol and OLAF in order to identify the fraudsters.
It is thus important to ensure a successful set up of EPPO, which is considered promising in improving
EU level cooperation on tackling fraud. However, for its success, it is also necessary to ensure that EPPO
has powers across the EU in all Member States (i.e. currently its powers are limited to participating
countries).
4.4.
4.4.1.

EUROPEAN CUSTOMS AGENTS BODY AND ITS ROLE IN TACKLING CUSTOMS FRAUD
The role of an European Customs Agents body

Plans for and the implementation of a paperless Customs Union offer the potential scope for a closer
Customs Union than ever before 158. There is an argument with regards to the Customs Union that
internal integration, which has been improved by an increasing volume of EU Customs Law, will at
some point replace the national administration. However, the harmonisation of Customs legislation
has not so far been mirrored by fully aligned (or centralised) customs enforcement procedures or a
centralised body of customs agents 159.
In its report ‘on the evaluation of the external aspects of the customs performance and management
as a tool to facilitate trade and fight illicit trade’, the European Parliament’s Committee on International
Trade recommended the Commission to ‘consider transferring responsibilities of customs authorities
from the national to the EU level as regards ensuring harmonised treatment along the EU points of
entry, monitoring the performance and activities of customs administrations, and collecting and
processing customs data’ 160. The initial motion for a resolution called for the creation of “a single EU
control body”, which was amended. The Committee on International Trade developed this
recommendation in view of the Article 23 of the WTO Trade Facilitation Agreement, which calls for the
establishment or designation of a body to facilitate both domestic coordination and implementation
of the provisions of the Agreement.
Hence, the discussion regarding the establishment of a European Customs Agency seeks to find a
balance between trade facilitation on the one hand, and customs controls on the other hand.

157
EUROPEAN PARLIAMENT, Report on the Annual Report 2017 on the protection of the European Union’s financial interests – fight
against fraud, 10 January 2019.
158
T. LYONS, EU Customs Law (3rd ed), Oxford University Press, 2018, p. 34.
159
Idem.
160
EUROPEAN PARLIAMENT, Report 2016/2075(INI) on the evaluation of external aspects of the customs performance and
management
as
a
tool
to
facilitate
trade
and
fight
illicit
trade.
URL:
http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&reference=A8-2017-0162&language=EN

86

Protection of EU financial interest on customs and VAT:
Cooperation of national tax and customs authorities to prevent fraud
___________________________________________________________________________________

The Commission has consulted various stakeholders on this idea and concluded that the notion of a
Customs Agency as a way forward deserves further reflection 161.
In response to the recommendation of the European Parliament, the European Commission has
indicated that a National Committee on Trade Facilitation (NCTF) as referred to in Article 23(2) was
established by designating bodies involving Member States and, where appropriate, trade
representatives. According to the European Commission, these bodies “are already in charge of the
coordination and the implementation of the EU trade policy, customs legislation and aid to capacity
building” 162. The first substantial meeting of the EU NCTF took place on 19 July 2017.
4.4.2.

Potential effectiveness in tackling customs fraud

There are very few academic sources discussing the possibility to establish a “European Customs
Agents body”. One of the only opinions is that a cohesive singular European Customs Body would be
indeed desirable. The concept of a ‘single customs service’ 163 highlights where there are currently gaps
in cooperation between national administrations and the EU bodies and agencies, and also how a
supranational service would fill such gaps.
Although there have not yet been real steps taken towards such unified customs management, as
already covered above, there are at least some real examples of further alignment, such as
intergovernmental collaboration and the plans to harmonise customs sanctions and penalties164.
Arguably, there is also a potential that with a single customs declaration system (also referred to as the
‘single window’ for customs clearance), there would be further advantages for data management,
which would allow better analytics and comparison of data, helping to indicate fraud.
Such integrated Single Window for customs – which is one of the obligations embedded in the WTO
Trade Facilitation Agreement – should ensure the seamless flow of data between the different
stakeholders (customs authorities, other regulatory agencies, the European Commission, and
economic operators), whereby the connect with non-customs formalities fulfilled separately is key (e.g.
veterinary, sanitary, phytosanitary, environmentaly, agricultural, …). In addition, data harmonisation
would allow for the re-use of data provided by economic operators when fulfilling the different
formalities for the cross-border movements of goods. Within the European Commission – DG Taxud,
the need for EU intervention is currently being assessed 165.

EUROPEAN COMMISSION, Impact Assessment accompanying the document Proposal for a Regulation of the European
Parliament and of the Council establishing the ‘Customs’ programme for cooperation in the field of customs, SWD(2018)321
final, 8 June 2018, https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018SC0321&from=EN.
162
EUROPEAN COMMISSION, Follow-up to the European Parliament non-legislative resolution of 16 May 2017 on the evaluation of
external aspects of the customs performance and management as a tool to facilitate trade and fight illicit trade, 2016/2071
(INI), 26 September 2017.
163
T. LYONS, EU Customs Law (3rd ed), Oxford University Press, 2018, p.377.
164
TIMOTHY LYONS, Presentation; ‘Why Europe needs a legal framework for customs sanctions’ 2015, See:
http://www.europarl.europa.eu/meetdocs/2014_2019/documents/imco/dv/lyons_customs_evidence_/lyons_customs_evid
ence_en.pdf.
165
EUROPEAN COMMISSION, Inception Impact Assessment – EU Single Window Environment for Customs, Ref. Ares(2018)2382035,
4 May 2018.
161
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5. CASE STUDY: ALLEGED FRAUD AT THE PORT OF PIRAEUS
Background
Alleged Fraud at the Port of Piraeus
In 2016, China’s State owned company (i.e. COSCO Shipping) has acquired the majority of Piraeus
Port Authority (i.e. 67% stakes)1. The company manages one container terminal and a whollyowned subsidiary, and two other terminals. Since then, Port of Piraeus is often described as a
gateway between Europe and China2. The port channel a large volume of goods into the EU3. In
early 2018, allegations of customs tax fraud arose in the Port of Piraeus.
Piraeus’ import capacity increased six-fold under COSCO, as Piraeus became a major entry point,
when reportedly other ports (further North) tightened controls. Reportedly, EU anti-fraud
investigators have indicated that Greece and Hungary are suspected to become the new centres
for the textiles fraud using the Chinese Silk Road Infrastructure to undeclared goods to pay lower
import duties.
Significantly, the Port of Piraeus Authority (PPA) has denied knowledge of criminal groups using
the port and declares that it undertakes all measures necessary to maintain customs supervision of
imported goods. Also, COSCO claimed in April 2018 that COSCO Shipping operates compliantly
and legally4.
Types of Fraud
Through the interviews conducted as part of this study, it has become clear that there are multiple
fraud investigations currently underway at the port of Piraeus.
One Greek investigation, which began in 2018 focusses on import VAT and Customs Procedure 42
fraud, with goods imported from China, transhipped via Greece, to a final destination. The
authorities discovered customs procedures were not followed compliantly, as the goods did not
arrive in their country of destination, and therefore suspended duties and taxes were never paid.
The fraud allegedly involves falsification of customs and tax documents, and so far, approximately
10 companies with a Greek VAT number have been identified as involved. Cooperation between
Greek and Italian authorities has enabled effective investigation of this fraud as goods crossed the
border.
Another investigation reportedly, lead from the Italian Central Anti-Fraud Office, has announced
that significant shipments of counterfeit footwear and clothing are being declared by Chineseowned firms run by criminal groups through Piraeus. Allegedly, the fraud includes identifying false
goods’ consignees’ details and undervaluing the goods to avoid import taxes5.
The Greek authorities have reported increased identification of counterfeit products in the Port of
Piraeus, particularly cigarettes.
Quantification of Fraud
The implications of Customs fraud and smuggling are claimed to ‘take a heavy toll on Greek
economy’6. Also, an early estimation of the cost to Italy is tens of millions of Euros in unpaid customs
duties and VAT. Moreover, in macro-level approximations, it has been reported that OLAF and
national authorities estimate that Chinese smuggling scams cost the EU billions of Euros a year7.
However, in part due to reasons covered previously in this report, there is no reliable statistical
information available for exact quantification of this fraud, or the potential ramifications upon the
financial interests of the EU budget.
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Cooperation to tackle Fraud
Investigations on a national level consisted of a collaboration of Greek Customs and the Special
Secretariat for Financial and Economic Crime Unit (SDOE) of Greece. Also, Greek authorities use
ICISnet as an online portal.
The Greek investigation began due to suspicions of falsified invoices. Greek Financial Crime Unit is
conducting a separate investigation into suspected tax fraud involving Chinese goods imported
via Piraeus, reportedly, the Greek unit was ‘not informed about the wider investigation and has
little contact with Italian and EU authorities’9. Despite the fact, there are several Member States’
investigations ongoing at the Port of Piraeus, such as investigations by the Italian (since 2017) and
Greek Anti-fraud Office’s investigative Units, they remain separate investigations. It is unclear to
what extent all these investigations follow cooperation mechanisms.
However, a recent case in November 2018 demonstrates strong regional cooperation between
Greek and Italian authorities with OLAF where major ports were targeted, including Piraeus, and
suspicious goods were prevented from entering Italy. There is regular communication between
OLAF and the Greek Customs authorities, especially about potential suspects. Cooperation is
strengthening also with Europol.
Legislation
In terms of current level of alignment of customs legislation and controls at the EU level, this is a
clear case of differences between Member States’ prosecution and liability mechanisms. For
example, customs violations assessed by Greek Customs office under Greek Law on criminal
proceedings are conducted against the individuals with corporate liability, as it is not possible to
hold corporations criminally liable10. However, all cases involving customs duties are a competence
of administrative courts, and often litigation is the means to settle disputes with customs
authorities11, whereas this is not the case in other Member States.
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6. CONCLUSIONS AND RECOMMENDATIONS
This section presents the conclusions of the study, followed by the recommendations for further
actions in tackling customs and customs related VAT fraud, focusing on improvement of cooperation
between national authorities and with EU law enforcement bodies.
6.1.

MAIN CONCLUSIONS

The study looked at the current status of the fight against customs fraud and customs related VAT
fraud, starting from identifying main types of fraud and the efforts made in measuring the customs
gap, with real examples of detected fraud cases. The existing cooperation channels were presented
and qualitatively assessed regarding their effectiveness in tackling fraud. In the following section, an
overview and assessment is provided of the European Commission’s actions in improving cooperation
on tackling fraud. The case study of Port of Piraeus serves as an illustration of the current challenges in
tackling customs fraud.
The main conclusions from the study are the following:
Current EU budget losses from customs fraud
•

•

•

•

•

Duty and tax collection is just one of the ever-increasing number of tasks that are carried out by
customs authorities. Preserving safety and security in its many aspects, protecting the economy
and the environment are the focus of customs authorities at the border and beyond. The collection
of customs duties and other duties and taxes, such as VAT, upon import is therefore only part of
the mission of the customs authorities and not necessarily a (budgetary) priority at national level.
As seen in the Port of Piraeus case study, there are indications that Member States’ approach
towards measures to combat fraud (e.g. strict or lighter touch) is a component of how they wish to
position themselves in the competitive international trade landscape. However, the external
border of the customs territory of the Union is only as strong as its weakest point of entry. Today
we can evidence a forum/entry point shopping by fraudsters taking place, showing that there is
currently no equal and sufficient customs enforcement of the EU’s external borders.
The amount of current losses from customs fraud, even by means of an estimate, is unknown, as
the customs gap (i.e. the difference between the duties collected and duties that are legally due) –
contrary to the VAT gap – is currently not measured. There have been some experimental
measurements carried out on the customs gap in relation to undervaluation upon import, which
are promising. By not addressing e.g. smuggling, classification and origin fraud, these calculations
are still taking into account only a fraction of the potential fraud mechanisms and overall losses.
Micro level case studies indicate that the customs gap is sizeable, whereby even individual cases of
fraud could have a considerable budgetary impact.
As customs duties are mostly an EU budget resource, rather than national revenue, and the
retained 20% of the collected duties does not directly relate to the cost of collection, but rather to
the amount of duties collected, the national authorities currently lack the incentive to carry out
more complex or costly recovery operations. The current system creates even a disincentive, as
identification of a fraud scheme by national authorities may start an EU investigation into the
effectiveness of that authority and bring along penalties.
The current customs controls system seems increasingly inadequate for addressing the new fraud
risks on rapidly expanding cross-border trade facilitated by e-Commerce. New tools and solutions,
as well as stronger focus on fiscal losses/risks, are sorely needed.
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•

This need has however been recognized and there are some encouraging developments
happening. The main trend of current developments is to take a pragmatic approach by tackling
the most urgent and highest risk fraudulent schemes first – application of transactional network
analysis, extension to customs procedure 42 fraud and the recent proposal on collection data from
payment service providers.

Cooperation channels
•

•
•

The EU Commission has created various cooperation channels for cross-border cooperation
between authorities, however most of these channels are not currently sufficiently utilized for
tackling customs fraud. The main reasons seem to be lack of national resources, lack of
motivation/incentives and lack of data or access to data.
There are however examples of best practices on effective EU level cooperation in tackling fraud,
such as EUROFISC and CELBET.
Cooperation between and with EU law enforcement bodies is increasing and further developments
have already been proposed or legislated by the EU Commission. However, the effectiveness of this
cooperation is reduced by the limits of the mandates of e.g. OLAF, who can carry out investigations
to identify losses caused by fraud, but lacks prosecutive powers to ensure recovery of these losses.
In addition, tackling duty/tax fraud is not currently sufficiently prioritized, with the main focus
being on smuggling of illegal (counterfeit, etc.) products (which could also have a fiscal impact).

EU Commission’s actions
•

•

•

The review of the EU Commission’s recent strategies, proposals and other actions shows that the
Commission largely understands and recognises the needs and shortcomings of the cooperation
in tackling customs fraud. For example, the reinforcement of OLAF and the introduction of the
European Public Prosecutor Office contribute to a more effective combat against customs fraud
covering multiple Member States.
The main challenges for the Commission seem to be a lack of engagement by national
governments and a lack of resources. More political will and commitment by Member States (e.g.
at the EU Council) is likely to provide significant improvements in tackling customs fraud –
something that can be encouraged through the appropriate incentives for Member States to take
action to combat fraud.
There are however areas where further EU Commission engagement is required for progress, such
as measuring the customs gap and incentivising national authorities to support data collection,
data validation, mutual collaboration and information-exchange.
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6.2.

RECOMMENDATIONS

Based on the above presented conclusions, the below list contains recommendations for further
improvements in tackling customs and customs related VAT fraud, especially regarding EU level
cooperation:
KEY RECOMMENDATIONS
•

To prioritise customs gap measurement and develop an effective methodology for measuring
at least the main elements of the customs gap. Both at a Member State and EU level, efficient
measurement of the customs duty losses is essential for appropriate risk analysis and fraud
mitigation strategy, as well as for the development of appropriate policy responses. The approach
to measure the customs gap should allow for the distinction between the source of the budget loss
(e.g. smuggling, undervaluation, misclassification, misstatement on origin), in order to allow
targeted action to combat customs fraud.

•

To provide customs and tax authorities access to financial transactional third party data and
develop IT systems for analysing this data for fraud detection purposes. Access to transactional
data has been considered crucial for detection of fraud related to all types of fraud, and in particular
to fraud relating to e-Commerce.

•

To review EU own resources contribution calculation and aim to provide further incentives to
national customs authorities in tackling fiscal customs fraud, such as linking the national
retainer to the cost of collection (perhaps a ‘cost plus’ model). The Commission’s current proposal
to reduce the national retainer further to 10% would further contribute to the lack of incentive for
Member States to combat customs fraud.

•

To initiate political level discussions for national commitment and prioritisation for effective
use of existing cooperation channels, particularly EUROFISC, exchange of information on request
and automatically and joint actions such as joint audits and joint investigations.

•

To build on existing best practices and extend successful programs, such as EUROFISC to
customs and aim to engage all Member States

•

To bring forward legislative actions for efficient recovery of identified duty losses, such as giving
further powers to OLAF to monitor national recovery efforts. This action is however linked to
the need for further incentives to national authorities (i.e. just a threat of penalties may be counterproductive).

•

To ensure a successful launch of EPPO, which is considered promising in improving EU level
cooperation on tackling fraud. However, for success, it is also necessary to ensure that EPPO has
powers across the EU, in all Member States (in current legislation these powers are limited to
participating Member States).

•

To continue developing further alignment and cooperation between customs authorities.
While the creation of a supranational EU level customs agent’s body has been suggested in this
regard. There may also be other less politically sensitive models for stronger and more efficient
central coordination of customs cooperation, for instance through exchange of information
regarding particular fraudsters and fraud mechanisms/situations detected.
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The losses from customs and VAT fraud impact the Member States’
contributions to the EU budget. This study aims to describe the current
levels of fraud and map and analyse the effectiveness of the EU cooperation
measures in tackling fraud. The first conclusion is that the lack of
methodology for measuring customs gap or its elements, such as losses from
customs fraud, prevents tailored risk based policy responses. As a second
conclusion, current cooperation channels are underused, but recent
developments have been positive and new proposals are expected to
strengthen the joint fight against fraud.
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