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Agenda

1. The phenomenon of social media influencer marketing

2. The applicable legal framework concerning the information

duties of influencers

 WHEN there is a duty to disclose

e HOW to disclose

e WHO is the vulnerable consumer

3. Open challenges



The phenomenon of social media
influencer marketing...

..relates to post, pictures and

® e [ content spread on social media
| — (like Facebook or Instagram) by
s INflUGNCETS, [ €. reference persons

in the online world with a high
number of followers and, as a
consequence, able to influence

) Bt the tastes of the public. They do
R s it by showing support and

o aﬁproval for certain brands and
o e thus generating an advertisin
effect, but without clearly an
unequivocally revealing to
consumers the advertising
purpose of the communication”

AGCM, Relazione sull’attivita svolta nel 2017, p. 237



Advertisement in disguise

Is the current European legal
framework applicable to such
phenomenon?




The applicable legal framework
Duty to disclose the commercial intent

E-commerce
Directive

Unfair Commercial | ga S Art. 6
Practices Directive Rl

(UCPD)

Art. 5
Art. 7
Annex |, point 22




When the commercial intent is
NOT apparent from the context...

I * AGCM: two actions of e |G Minchen |, —
moral suasion (2017 and 29.04.2019
2018) g o
* The commercial intent was
e AGCM: decision no. evident from the context
27787/2019 * Public profile on the social
b : : media
* Duty to disclose the commercial )
nature of the communication * High number of followers

derived from paid partnership
or free supply of products

Blue check mark £&

.. * Consumers are generally

e Advertising self-regulatory aware that public profiles
Jury, decision no. 45/2018 are used for commercial

iabili urposes, especiall
(liability of the brand) fn" O P y

B . |G Hagen, Urt. v. 13.09.2017



When the commercial intent is
NOT apparent from the context?

I I Advertising self-regulatory Jury, e |G Munchen |, =
decision no. 45/2018 (Instagram 29.04.2019
Stories) * The commercial intent was

evident from the context

The endorsement was “not * Public profile on the social
immediately recognisable to the media

average consumer and, a fortiori, to e High number of followers
the more vulnerable consumer- e Blue check mark %
follower. Indeed, the average e Consumers are generally
consumer neither knows nor has to aware that public profiles
know about the existence of a are used for commercial

. . purposes, especially
material connection between the millenials

endorser and the advertiser”

B . |G Hagen, Urt. v. 13.09.2017
8
(target: adolescents)



The form of disclosure

AGCM - use the tools
available on the social
media

#advertising #pubblicita
#prodottofornitoda

Advertising  Self-regulation
Jury, decision no. 45/2018

Digital Chart

Disclose prominently the
material connection

Hashtag/text

“Pubblicita”/“Prodotto
inviato da...”

OLG Celle, Urt. v,
08.06.2017

The #advertsing has to be
written at the beginning



Open challenges about the disclosure:
one hashtag to rule all influencers?

Are hashtags the best we can do? We are
modifying the purpose of hashtags = from tools to
create links to instruments to convey information
(about the commercial intent)

Role of guidance and recommendations

* Need for empirical experimentation

Tools for raising the awareness of mfluencers

The role of the platform
* Design duty
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