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1.1 Motivation and relevance  

 

Following the financial and sovereign debt crisis (2008-2012) and several tax avoidance affairs, 

such as LuxLeaks (2014)1 and the Panama Papers (2016)2, tax avoidance by multinational 

companies and the opportunity for it created by ‘sweetheart tax rulings’ by national tax 

administrations have become matters of public concern and debate. As a result, the Organisation 

for Economic Cooperation and Development (OECD), comprising thirty-six Member 

countries, and the G20 (the group of nineteen countries with the largest GDP’s and the EU) 

placed the fight against tax avoidance and harmful tax competition high on the international 

political agenda. Working together under the Base Erosion and Profit Shifting (BEPS) project3, 

a wide range of (soft law) solutions have been, and still are being developed at international 

level to curb tax avoidance and harmful tax competition, improve the coherence of international 

tax rules and ensure a more transparent tax environment.4 As a result of its desire to be at the 

forefront of the anti-BEPS policy to set world standards, and to ensure a coordinated response 

of its Member States, the EU has converted many of these international solutions into legally 

enforceable anti-avoidance rules, including mandatory automatic exchange of tax rulings 

between Member States (2015)5, mandatory country-by-country reporting by multinationals 

(2016)6, minimum harmonization of anti-avoidance measures (the so-called ATAD 1 (2016)7 

and ATAD 2 (2017)8 Directives), and mandatory disclosure of potentially aggressive tax 

planning arrangements by intermediaries (2018)9. 

 

These measures, though second-best, are necessary precisely because the EU has not made 

much progress in substantive harmonization of corporate income taxation and there is no (EU) 

common corporate tax system. Twenty-eight (twenty-seven since 31 January 2020) different 

corporate tax systems imply a wealth of mismatches between national tax systems, offering a 

corresponding wealth of tax planning opportunities for multinationals. Member States try to 

curb the predictable excesses by (i) ever-expanding automatic exchange of tax information 

between them and (ii) common anti-abuse measures. Hence the above measures, rather than 

adopting the Commission’s C(C)CTB proposal (a common (consolidated) corporate tax base). 

Member States are very reluctant to harmonize their corporate tax systems because they wish 

to retain as much competence as possible in designing their own systems of business profits 

tax, notably to be able to internationally compete for economic activity by offering a 

competitive tax system and competitive tax rulings. As in tax matters, unanimity is still required 

for any legislative action at EU level (Articles 113, 114(2) and 115 TFEU), each Member State 

has a veto right and is, therefore, able to pursue its own fiscal policy objectives or at least to 

block harmonization proposals which it considers contrary to its interests. Member States thus 

find themselves in fierce competition for economic growth and employment, all of them 

 
1 See https://www.icij.org/investigations/luxembourg-leaks/. 
2 See https://www.icij.org/investigations/panama-papers/explore-panama-papers-key-figures/. 
3 See https://www.oecd.org/tax/beps/. 
4 See https://www.oecd.org/tax/beps/about/. 
5 See Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 2011/16/EU as regards 

mandatory automatic exchange of information in the field of taxation, OJEU L/332/2015, p. 1-10. 
6 See Council Directive (EU) 2016/881 of 25 May 2016 amending Directive 2011/16/EU as regards mandatory 

automatic exchange of information in the field of taxation, OJEU L/146/2016, p. 8-21. 
7 See Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that 

directly affect the functioning of the internal market, OJEU L/193/2016, p. 1-14. 
8 See Council Directive (EU) 2017/952 of 29 May 2017 amending Directive (EU) 2016/1164 as regards hybrid 

mismatches with third countries, OJEU L/144/2017, p. 1-11. 
9 See Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards mandatory 

automatic exchange of information in the field of taxation in relation to reportable cross-border arrangements, 

OJEU L/139/2018, p. 1-13. 

https://www.icij.org/investigations/panama-papers/explore-panama-papers-key-figures/
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wanting to attract international companies by offering a business-friendly environment, 

especially taxwise. The resulting tax competition creates tax avoidance opportunities for these 

international companies.  

 

Member States have long been aware of the resulting risk of a race to the bottom, referred to as 

‘fiscal degradation’ by the former EU Commissioner Monti. At the initiative of this EU-

Commissioner, Member States therefore in 1997 adopted a non-legislative, diplomatic 

gentlemen's agreement to curb unfair tax competition: the EU Code of Conduct for Business 

Taxation. This soft law mechanism should stop harmful tax competition through preferential 

tax measures and non-transparent tax ruling practices that are aimed at attracting internationally 

mobile activities and create an overall tax loss. This study examines the Code of Conduct for 

Business Taxation and the activities of its governing body: the EU Code of Conduct Group 

(Business Taxation) (‘Group’), and seeks to assess how effective the Group has been in 

realising the goals pursued by the Code. 

 

This Group, which recently celebrated its twentieth anniversary, brings together representatives 

of the Member States, the European Commission, and the Council of the European Union. It 

has become increasingly significant in the fight against tax avoidance by multinational 

companies and against the facilitation thereof by harmful tax competition between Member 

States.10 Its usual work consists of assessing specific tax regimes on the basis of the Code’s 

principles and criteria for identifying unfair tax competition, known as ‘pseudo-case law’. This 

work has contributed to the dismantling of many preferential tax regimes and practices within 

the EU but also internationally, especially in the context of the recent drawing up of the EU tax 

haven blacklist. The growing importance of the Group is particularly visible in its increasing 

focus on coordinated solutions for general competition sensitive tax issues. For example, it has 

developed common policies, some of which have served as a forerunner for legally binding 

solutions, on exchange of information on tax rulings, good tax ruling practices, and hybrid 

mismatches – to name just a few examples. Such common soft law policies will be referred to 

as ‘pseudo-legislation’.  

 

Most former and current participants in the Code of Conduct Group, and also EU officials, 

consider the Group as successful.11 Nonetheless, in recent years, the Group has become the 

subject of intense social and political debate. The European Parliament12, national 

 
10 See also Nouwen, M.F. (2017). 
11 For a recent analysis of the Group’s (former) Chair on the Group’s effectiveness, see, e.g., working paper of 

the Group of 16 October 2019, doc. no. 11347/2019 and working paper of the Group of 20 July 2018, doc. no. 

8052/2018, p. 1. In addition, see G5 position paper (i.e., Germany, France, Italy, Spain, and the United 

Kingdom) on the Group’s strengths and weaknesses in room document #9 of the Group of 7 April 2015. For a 

comprehensive, but somewhat outdated, analysis of the Commission on the Group’s effectiveness and future, see 

annex I of room document #1 of the Group of 27 April 2006, p. 24-35. This latter document also contains critical 

analysis of individual Member States on the desirability and effectiveness of the Group in tackling harmful tax 

competition. 
12 See, e.g., European Parliament Resolution of 25 November 2015 (TAXE1), 2015/2066 (INI), par. 40-44, 60 

and 87; European Parliament Resolution of 16 December 2015, 2015/2010 (INL), par. AM and recommendation 

A.3 and B.2; European Parliament Resolution of 6 July 2016 (TAXE2), 2016/2038 (INI), par. AO-AR, and 47-

57; European Parliament Resolution of 13 December 2017 (PANA), 2016/3044(RSP), par. 52-54 and 185-189, 

and 198-200; and European Parliament Resolution of 26 March 2019 (TAXE 3), 2018/2121(INI)par. 411-418. 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2018/2121(INI)
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parliaments13, national governments14, media15, academics16, NGO's17, and the general public 

have criticised the Group's lack of transparency, its working methods, and last but not least, its 

alleged ineffectiveness in cracking down on harmful tax practices. In its resolution of 6 July 

2016, the European Parliament criticized the Group’s secretiveness noting that: “some of these 

documents should have been made public to allow for public scrutiny and an open political 

debate on their content.”18. Regarding the Group’s perceived ineffectiveness, the European 

Parliament commented, inter alia, that “the self-notification of potentially harmful measures by 

Member States is not efficient, the criteria for identifying harmful measures are outdated, and 

the unanimity principle for reaching decisions on harmfulness has not proven effective”19, and: 

“a pattern of systematic obstruction by some Member States to achieving any progress on 

fighting tax avoidance became clear”20. One year later, in 2017, an investigation of the EU 

Observer considered the Code of Conduct Group the “EU’s most secretive group”21. 

 

Nevertheless, although society shows a growing demand for transparency on the part of 

policymakers, institutions and companies, most Member States still strongly support the 

Group’s diplomatic character, implying confidentiality and closed meetings. Many Member 

States are convinced that the Group cannot function if this confidentiality is not guaranteed, as 

States would be reluctant to self-report, to provide information on request of other Member 

States and to discuss measures openly if their assessments and decision-making were monitored 

publicly. As a result of recently implemented initiatives aimed at increasing the Group’s 

transparency, discussions in the Group would now already be less secretive according to several 

of its participants.22 

 

As a consequence of its diplomatic character, the Group’s work is hidden by a veil of 

confidentiality. Its pseudo-case law and pseudo-legislation are largely unknown to the general 

public and to national parliaments. National governments thus have the possibility to pursue 

their political agenda relatively unseen, making a trade-off between the need to address tax 

avoidance and harmful tax competition against maintaining a business-friendly fiscal climate. 

National parliaments and the European Parliament are often not aware whether, and if so, why 

one or some Member State(s) slowed down or blocked a negative assessment or a rollback 

obligation as regards a (type of) national tax regime. Neither do they seem very aware of the 

 
13 See, e.g., (Dutch) parliamentary questions in Parliamentary Paper II, 2015-2016, doc. no. 2015Z21690, 1-2. 
14 The need of a more open and transparent Code of Conduct Group, for example, has become one of the 

priorities of the Dutch government’s external tax policy. See, e.g., working paper of the Group of 10 April 2018, 

doc. no. 4111/2018 and report of the Group of 8 June 2018, doc. no. 9637/18, par. 11, p. 3. 
15 See, e.g., the newspaper article on the frontpage of the Dutch Newspaper ‘Het Financieele Dagblad’ of 14 

April 2016 titled ‘Nederland notoire fiscale dwarsligger’ (‘The Netherlands, a notoriously wayward tax rebel’ 

(https://fd.nl/economie-politiek/1147351/nederland-notoire-fiscale-dwarsligger#). The same day this article even 

made it to the main Dutch news broadcaster ‘NOS’; see also their website: http://nos.nl/artikel/2099141-

nederland-fiscale-%20dwarsligger-verhalen-uit-de-oude-doos.html. In addition, see M. Becker, P. Müller and C. 

Pauly, Der Spiegel, How the Benelux Blocked Anti-Tax Haven Laws, 6 November 2015 

(https://www.spiegel.de/international/europe/eu-documents-reveal-how-benalux-blocked-tax-haven-laws-a-

1061526.html). 
16 See, e.g., Nouwen, M.F. (2017). 
17 See, e.g., Oxfam Briefing Note, Blacklist or Whitewash, What a real EU blacklist of tax havens should look 

like, November 2017. 
18 See European Parliament Resolutions of 6 July 2016 (TAXE 2), 2016/2038(INI), par. 47. 
19 See European Parliament Resolutions of 6 July 2016 (TAXE 2), 2016/2038(INI), par. 52. 
20 See European Parliament Resolutions of 6 July 2016 (TAXE 2), 2016/2038(INI), par. 53. 
21 See J. Comte, EU Observer, Inside the Code of Conduct, the EU’s most secretive group, 18 July 2017 

(https://euobserver.com/institutional/138550). 
22 See J. Comte, EU Observer, Inside the Code of Conduct, the EU’s most secretive group, 18 July 2017 

(https://euobserver.com/institutional/138550). 
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existence of agreed common tax policies, which may be construed as pseudo-legislation 

bypassing parliaments, let alone of the extent of the observance of these agreed policies by 

individual Member States.23 The lack of public information on the Group’s work also hinders 

academic research and media scrutiny of the work of the Group. Parliamentary, academic and 

media attention and scrutiny could enhance the effectiveness of the Group in finding effective 

anti-tax avoidance solutions and curbing excessive tax competition, but it is true that it might 

also have a chilling effect on Member States’ willingness to share information with the Group.  

 

The author of this study has used the EU Transparency Regulation24 and much insistence and 

perseverance to obtain more than 2,500 documents from the Council and the Commission 

pertaining to the work of the Code of Conduct Group. They include non-published meeting 

documents ('room documents' and 'working papers') of the Group (mostly drafted by the 

Commission, the Presidency or a Member State) and non-published informal meeting minutes 

('comptes rendus internes') of the Commission (drafted by its civil servants attending the 

Group’s meetings). The EU institutions often needed quite some (legal) encouragement to hand 

over these documents. The documents are of great informative value as regards the actual 

functioning and decision-making of the Group, reflecting the positions of individual Member 

States on many preferential tax regimes as well as on horizontal tax policy issues. Section 1.3 

provides further details on the documents obtained. 

 

 

1.2 Research question 

 

The main research question addressed in this study is: To what extent have the Code of Conduct 

for Business Taxation and the Code of Conduct Group (Business Taxation) been successful in 

curbing harmful tax competition within the EU over the past twenty years? 

 

For that purpose, the following more detailed questions are addressed: 

- What is the historical background and original purpose of the Code and what policy 

considerations are behind its provisions? 

- How is the Code’s outcome best characterized among the different types of EU-soft law, 

and how can the governance and working methods of the Group be defined in terms of 

governance theory? 

- What is the Group’s governance structure?; what are the Group’s working methods?; 

and which stakeholders are to what extent involved in its decision-making process?; 

- What is the geographical scope of the Code? What is the level of commitment of 

different categories of (EU and non-EU) (overseas) countries and territories to the 

Code?;  

- What is the material scope of the Code? Which criteria does the Group apply to assess 

the compatibility of a national preferential tax regime with the Code?; 

- What pseudo-case law did the Group develop? Which pseudo-legal principles can be 

derived from its pseudo-case law? How effective is it in curbing harmful tax 

competition? How does its pseudo-case law interrelate with Commission state aid 

investigations?; 

- What pseudo-legislation did the Group develop? Has it been followed up by hard law? 

How effective is it in tackling general tax competition sensitive tax issues?; and 

 
23 See Nouwen, M.F. (2017), p. 146-148. 
24 See Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding 

public access to European Parliament, Council and Commission documents, OJEU L/145/2001, p. 43-48. 
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- To what extent could the market distortion rules (Articles 116 and 117 TFEU) be used 

as an alternative or a complement to the Code in tackling harmful tax competition? 

 

Where appropriate, this study will accompany its findings by concrete recommendations for 

improvement. 

 

 

1.3 Method, delimitations, and documents used 

  

The above questions are in principle addressed from a legal perspective. However, as the work 

of the Code of Conduct Group and the Code of Conduct itself is neither a strictly legal nor a 

academic exercise, but more a political and diplomatic process, its functioning will also be 

evaluated from a governance perspective. Additionally, where relevant, also economic aspects 

will be considered. These different perspectives should allow for a critical analysis of the result 

of the Group’s work and its effectiveness in curbing harmful tax competition. Notwithstanding 

the relevance of the political and economic aspects, this study primarily adopts the traditional 

method of doctrinal legal research, i.e., a comprehensive analysis of the Code of Conduct for 

Business Taxation and of the Group’s pseudo-case law and pseudo-legislation adopted on the 

basis of that Code.  

 

Since most of the documents produced and used for the work of the Code of Conduct Group, 

including its pseudo-case law and pseudo-legislation, were not publicly available, it was 

necessary for the author to submit information requests based on the Transparency Regulation 

(EC) No. 1049/200125 to obtain these documents. Discussions between the author and 

Commission and Council (transparency) officials on whether access should be provided or 

wheter Regulation-based exceptions applied, led to a lengthy tug-of-war and more than twenty 

five confirmatory applications (EU jargon for ‘appeals’). In most cases full or at least wide 

partial access was granted to the requested documents. In total, more than 2,500 documents 

were handed over to the author by the Commission and the Council (and these are on file with 

the author). 

 

These documents have been indispensable to understand the governance and working method 

of the Group, the content and effectiveness of its pseudo-case law and pseudo-legislation, and 

individual Member State’s positions on specific issues. As the evaluation and categorization of 

the content of these mostly still non-public documents is at the heart of this study, it is necessary 

to specify their nature, origin and function. The following types of documents are the most 

relevant and the most frequently used in this study, sometimes verbally cited: 

- room documents and working documents issued by the Commission, by the Chair of the 

Code of Conduct Group, by the EU Presidency, by the General Secretariat of the 

Council, or by individual Member States. These documents generally provide input for 

debate on the agenda items of the meetings of the Code of Conduct Group, or for other 

Council (preparatory) bodies dealing with Code-matters. Some of these documents are 

not drafted and circulated for discussion purposes, but merely for information purposes. 

- informal meeting minutes (‘comptes rendus internes’; sometimes called ‘flash reports’) 

drafted by officials of the Commission, reporting on the deliberations in the Code of 

Conduct Group and other Council preparatory bodies dealing with Code-(related) 

matters. It is emphasized that these informal Commission minutes are not the official 

(public) progress reports of the Group to the Council (see this Section below). They 

 
25 See Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding 

public access to European Parliament, Council and Commission documents, OJEU L/145/2001, p. 43-48. 
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have been drafted for internal Commission use only. They have not been agreed upon 

or discussed with any of the other attendees of the Group’s meetings. Although the 

informal meeting minutes thus merely represent the Commission’s understanding of the 

deliberations of the Code of Conduct Group, they are of great informative value given 

the confidentiality of the Group’s deliberations. The role of the Commission - only 

providing technical assistance to the Group and not voting - is aimed at establishing a 

common EU agenda to address harmful tax competition, rather than representing any 

specific Member State interest, which the author expects to contribute to the objectivity 

and the balance of its informal meeting minutes. 

 

Through this study, the content of these documents is made available to academics, 

policymakers, politicians, non-governmental organisations, tax advisors, the media and the 

general public. They are quoted to the extent a verbal reproduction is functional for this study. 

Apart from showing relevant and interesting results of the Group’s decision-making (pseudo-

case law and pseudo-legislation), they also provide insights into the Group’s decision-making 

process and into the points of view of individual Member States. This allows the readers of this 

study to make their own judgment as regards the (in)correctness of media reports or political 

blame-gaming on the question of who were the troublemakers on which issues and why.  

 

The author has also obtained many other documents from EU institutions on the basis of his 

information requests under the EU transparency rules, which have also been used for this study. 

They include in particular: (i) preparatory documents (travaux préparatoires) of the Code of 

Conduct on Business Taxation, including compromise proposals for a code of conduct, (ii) 

documents drafted by the Legal Service of the European Commission on the EU's market 

distortion policy; and (iii) other internal documents, such as ‘non-papers’, notes (‘aide-

mémoires’), e-mails, letters, etc. of EU institutions on Code(-related) matters. 

 

Also, publicly available documents of and information about the Code of Conduct Group have 

been used in this study, in particular: (i) agendas of Code of Conduct Group meetings (ii) the 

official Code of Conduct Group progress reports forwarded to the Ecofin Council for 

endorsement and (iii) work programmes of the Code of Conduct Group. These documents are 

nowadays easily accessible on a dedicated ‘Code of Conduct Group’-website of the Council of 

the European Union.26 Furthermore, this study also draws on: (i) the Ecofin Council 

Conclusions endorsing the work of the Code of Conduct Group, (ii) published overviews of 

preferential tax regimes investigated by the Group (pseudo-case law) and guidance agreed by 

the Group (pseudo-legislation) since 1998, (iii) and – of course – the text of the Code of Conduct 

itself.   

 

To understand the discussions and the pseudo-case law of the Group, it is necessary to 

understand the national preferential regimes it assesses. Therefore, note has also been taken of 

national tax legislation and administrative practices. To place the work of the Code of Conduct 

Group in its legal context, note has further been taken of EU tax law, CJEU case law, state aid 

and market distortion investigations and decisions of the Commission, as well as other legal 

sources. Also, relevant literature has been examined and incorporated in this study, particularly 

academic research in the area of EU soft law and social and political sciences. Literature in 

other languages than English has only incidentally been incorporated in this study, notably a 

French-language dissertation (2009) of Mr Dos Santos, a former State Secretary for Tax Affairs 

of Portugal (1995-1999) and a former Member of the Portuguese Permanent Representation in 

 
26 See https://www.consilium.europa.eu/en/council-eu/preparatory-bodies/code-conduct-group/. 
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Brussels (2001-2005) on, among others, the results of the Code of Conduct Group during its 

first years of operation.27 A range of other sources on direct tax policy matters has been studied, 

including papers, studies, and reports from European institutions and international 

organisations such as the OECD, the G20, and the United Nations. All these sources are 

extensively accounted for in footnotes. 

 

Specific methodological considerations, limitations, and relevant sources of information have 

been specified per Chapter, mostly in the introduction. As regards the Group’s pseudo-case law 

and pseudo-legislation, the author aspired to comprehensiveness. More than five hundred 

assessments of preferential tax regimes have been analysed, and the most relevant political and 

technical aspects of them are being reported in this study. As further explained in Chapter 7, 

these regimes have been categorized into fourteen types, each case having been assigned a 

unique number to facilitate cross-reference. 

 

This study focuses on assessing the effectiveness of the Code of Conduct Group in tackling 

harmful tax competition within the EU during its first twenty years of existence. Work carried 

out by the Group after 1 January 2020 has not been considered, and work carried out in 2019 

has been considered where possible. This is mainly due to the fact that obtaining documents 

and information on the Code of Conduct Group on the basis of EU transparency rules is a very 

time-consuming and administratively cumbersome process28. As a consequence, this study, for 

example, pays only limited attention to the recent developments as regards the EU tax haven 

blacklist and its effectiveness. In addition, this study does not include a comperative analysis 

covering explanation on the relationship between the EU Code of Conduct and the OECD 

works in the field of harmful tax competion.  

 

Apart from desk research and transparency requests, interviews with former and current 

participants in the Code of Conduct Group have provided information, especially on the 

Group’s working methods. Persons interviewed were (i) (former) officials of the European 

Commission and of the Council of the European Union involved in the work and attending the 

meetings of the Code of Conduct Group either at the time of the interview or in the past, (ii) 

(former) civil servants of Member States' Ministries of Finance representing their governments 

in the Code of Conduct Group. The Ministry of Finance of the Netherlands deserves special 

mention for its provision of information. Apart from interviews, it provided access – on the 

basis of a confidentiality agreement with the author – not only to several meeting documents of 

the Code of Conduct Group, but also to several Dutch informal meeting minutes 

(‘terugkoppelingsverslagen’) drafted by civil servants which attended the Group’s meetings.  

 

Both the interviews and the documents provided under strict confidentiality contributed to this 

study in many ways, but they are not explicitly included in the sources in the footnotes of this 

study. The purpose of the interviews was not to add an empirical dimension to this study, but 

merely to better understand the technical and political dynamics of the Group, its governance 

and working method, and its place within the EU’s tax integration mechanisms, and to be able 

to put individual Member States' positions on specific tax regimes and on common tax policies 

in the right perspective. 

 

 

1.4 Outline 

 

 
27 See Dos Santos, A.C. (2009).  
28 See also Nouwen, M.F. (2017), p. 148-149. 
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This study consists of the following nine further Chapters: 

- Chapter 2 describes the emergence and drafting of the Code, including its travaux 

préparatoires, by outlining ten phases of the process leading to the diplomatic 

gentleman’s agreement adopted by the Member States in 1997. Also, it highlights its 

original main purpose: avoiding ‘fiscal degradation’ by excessive tax policy 

competition, as well as the policy considerations leading to the different provisions of 

the Code.  

- Chapter 3 analyses the legal status of the Code by (i) evaluating the Code as an informal 

para- and pre-law steering instrument under the wider umbrella of EU soft law and (ii) 

assessing the governance and working methods of the Group implementing the Code as 

an Open Method of Coordination(-like) soft governance process.  

- Chapter 4 outlines the governance and formal and informal working methods of the 

Group, as well as the level of involvement of the different stakeholders in the decision-

making process on Code-matters, including the Code of Conduct Group itself and its 

Preparatory Group and SubGroups, other high-level working groups, the European 

Commission, the European Parliament, the General Secretariat of the Council of the 

European Union, the Comité des Représentants Permanents (Coreper), and the 

Economic and Financial Affairs Council (Ecofin).   

- Chapter 5 maps the geographical scope of the Code by analysing the applicability of the 

principles and criteria of the Code in respect to the different categories of countries and 

territories, including (ascended in order from strong to weak in terms of political 

adherence to the Code): Member States; Outermost Regions (OMR’s); European 

territories for whose external relations a Member State is responsible (only Gibraltar 

falls in this category); Overseas Countries and Territories (OCT’s); several small island, 

and third countries. 

- Chapter 6 analyses the substantive scope of the Code by describing the Group’s four-

step approach of assessing national tax measures, which approach can be inferred from 

the Code itself, its travaux préparatoires, as well as from the working practices of the 

Group which, in turn, can be derived from its pseudo-case law. These four steps are:  

-  step 1: is the tax regime within scope? 

-  step 2: is the tax regime potentially harmful? This step is taken on the basis of a 

‘gateway criterion’: does the regime provide for a significantly lower effective 

level of taxation than generally applicable? 

-  step 3: is the tax regime actually harmful? This step is taken mostly on the basis 

of five harmfulness characteristics non-exhaustively listed in the Code; and  

-  step 4: is the harmful tax regime nevertheless justified? 

- Chapter 7 discloses and assesses the pseudo-case law of the Group structured in the 

following fourteen categories of most criticised preferential tax regimes:  

- generic corporate tax regimes;  

- shareholder tax regimes;  

- interest regimes;  

- notional interest deduction regimes 

- intellectual property regimes;  

- insurance company regimes;  

- holding company regimes;  

- group coordination regimes;  

- special holding company regimes;  

- intermediate group finance and license company regimes; 

- foreign finance branch regimes;  

- informal capital regimes;  
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- hybrid financing regimes; and  

- free zone regimes.  

It provides insights into the technical and political aspects of the most interesting cases 

investigated by the Group. This analysis is based on the non-published room documents 

and working documents of the Group and the informal meeting minutes drafted by 

Commission officials, and on the official and published progress reports of the Group. 

This Chapter provides insights into why specific regimes have been approved or found 

harmful by the Group. Also, it outlines the guiding principles developed by the Group 

regarding the compatibility of different types of tax regimes with the Code. This Chapter 

also draws conclusions on the effectiveness of the Group’s pseudo-case law by 

highlighting both its successes and failures in the past twenty years. Finally, the 

relationship and overlap between pseudo-case law and State aid is examined, revealing 

that the effectiveness of the Code is backed by the big stick of the State aid prohibition, 

but also that Commission State aid investigations were facilitated or caused by the (lack 

of) progress of the Code of Conduct Group.  

- Chapter 8 discloses and assesses the pseudo-legislation of the Group in the following 

horizontal competition sensitive tax policy areas:  

- exchange of information on tax rulings;  

- a common tax ruling policy;  

- EU-inbound profit transfers;  

- EU-outbound profit transfers and payments;  

- hybrid mismatches; and  

- transfer pricing.  

Based on the published progress reports of the Group and the non-published room 

documents and working documents, as well as the Commission’s informal meeting 

minutes, this Chapter outlines the development and substance of agreed common tax 

policies (pseudo-legislation), reflecting on their implementation and on the extent of 

compliance by individual Member States. It highlights possible implications and 

improvements for the future. It comments on both successes and inconsistencies and 

unsatisfactory results.  

-  Chapter 9 examines whether the market distortion provisions (Articles 116 and 117 

TFEU) could be used as an alternative or a complement to the Code in tackling harmful 

tax competition. Although this instrument has remained a dead letter so far in tax 

matters, and almost dead in non-tax matters, the Commission seems to have recently 

opened the door for re-activating this ‘nuclear weapon’, responding to persistent calls 

from the European Parliament to ‘circumvent’ the unanimity requirement in direct tax 

matters to end prolonged deadlocks on comprehensive tax avoidance solutions. Based 

on non-published documents of the Commission’s Legal Service, this Chapter clarifies 

the possibilities of this instrument in the area of harmful tax competition.  

- Chapter 10 summarises conclusions and answers the main research question of this 

study. 
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THE PREPARATORY WORKS AND THE DRAFTING OF 
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2.1  Introduction 

 

In the early 1990s, a growing number of Member States acknowledged the need for coordinated action 

at EU-level to tackle harmful tax competition. In 1992, the Ruding report had warned for the harmful 

effects on the internal market of the increasing tax competition between Member States through national 

preferential tax regimes (see Section 2.2). The publication of the First Monti Memorandum, early 1996, 

reinforced the tax competition debate in the EU by proposing a global approach on tax issues to help 

achieve major EU-objectives (see Section 2.3). Following the publication of a Second Monti 

Memorandum (see Section 2.4), which underlined the need to development a code of conduct to limit 

unfair tax competition, the Monti Group proposed forming a comprehensive tax package, consisting of 

both legislative and non-legislative measures, which should represent a balance of interest between 

Member States and ensure that parallel progress was made on several fronts (see Section 2.5). The Code 

emerged as the central component of this package, supplemented by measures to eliminate distortions 

in the taxation of capital income and measures to eliminate withholding taxes on interest and royalty 

payments between companies.  

 

During the drafting of this tax package, Member States discussed several preparatory documents 

(‘travaux préparatoires’), including compromise proposals for a code of conduct (see Sections 2.5, 2.7 

and 2.9). These preparatory documents show the development leading to the eventually adopted Code 

and provide insights on the rationale behind the incorporation and meaning of different elements of the 

Code (e.g., on the material scope; the review process; the geographical scope; the link with State aid 

and tax avoidance and evasion; etc.). The work led to an ‘agreement in principle’ on the Code by the 

informal Mondorf-Les-Bains Ecofin Council of 12-14 September 1997 (see Section 2.6) followed by 

the publication of a Third Monti Memorandum (see Sections 2.7-2.8), and eventually, by the publication 

of a Fourth Monti Memorandum outlining a final proposal for the tax package and the Code (see Section 

2.9). The negotiations on these proposals (see Sections 2.9-2.10) eventually led to the political 

agreement on the tax package consisting of a code of conduct realized in the form of a Resolution and 

an invitation to the Commission to submit legislative proposals for directives for savings income and 

interest and royalty payments (see Section 2.10). This Chapter describes the emergence and drafting of 

the Code by outlining ten phases of the process leading to the Code. Based on the Code’s travaux 

préparatoires, this Chapter also discusses the policy considerations leading to the content of different 

elements in the Code. 

 

 

2.2 The Ruding Report on the need to tackle harmful tax competition 

 

In 1990, the Commission decided to rethink its tax policy approach, given that more than twenty-five 

years of discussions on its proposals to harmonize Member States’ corporate tax systems had not 

produced any tangible results29. The new approach was initiated by the publication of the 

Communication ‘Guidelines for company taxation’ on 20 April 199030, which set out a two-step work 

programme to create a business-friendly tax environment within the EU. In the first phase (between 

1990-1991), work focused on reducing double taxation within the EU, which led to the adoption of the 

following three measures: (i) the Parent-Subsidiary Directive31; (ii) the Merger Directive32; and (iii) the 

Arbitration Convention33.  

 

 
29 See, e.g., Commission ‘Proposal for a directive on the harmonisation of corporate income tax systems and arrangements 

for withholding taxes on dividends’ of 5 November 1975, OJEU C/252 (withdrawn in 1990). See also Commission ‘Action 

Programme for Taxation’ of 23 July 1975, COM(75) 391 final. 
30 See Commission Communication ‘Guidelines on company taxation’, SEC(90)601 final, 20 April 1990. 
31 See Council Directive 90/435/EEC of 23 July 1990 on the common system of taxation applicable in the case of parent 

companies and subsidiaries of different Member States, OJEU L/225/1990, p. 6-9. 
32 See Council Directive 90/434/EEC of 23 July 1990 on the common system of taxation applicable to mergers, divisions, 

transfers of assets and exchanges of shares concerning companies of different Member States, OJEU L/225/1990, p. 1-5. 
33 See Council Directive 90/436/EEC of 23 July 1990, Convention on the elimination of double taxation in connection with 

the adjustment of profits of associated enterprises, OJEU L/225/1990, p. 10-24. 
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During the second phase (after 1991), the Commission took the initiative to set up the Committee of 

Independent Experts - known as the Ruding Committee, chaired by Mr Onno Ruding (a former Dutch 

Finance Minister) - to examine the need for further harmonisation of corporate taxation.34 The Ruding 

Committee concluded that, despite the convergence of tax systems over the past decade, there were still 

major differences between Member States' systems, some of which had a significant disruptive effect 

on the functioning of the internal market.35 The Committee also highlighted the growing tendency of 

Member States to attract mobile activities of multinational companies by introducing preferential tax 

regimes, which was identified as a threat to Member States' corporate tax revenues and as inviting 

harmful tax competition within the EU.36 The Ruding Committee considered it unlikely that Member 

States, acting independently of each other, would be able to address this issue adequately and, therefore, 

called for effective coordinated action at EU-level. To this end, it drafted a comprehensive work 

programme with ambitious goals made up of thirty-three recommendations, one of the most significant 

being the establishment of a minimum corporate tax rate and common rules for a ‘minimum’ corporate 

tax base to effectively tackle unfair tax competition between Member States.37 

 

While many Member States embraced the high quality of the Ruding report, many of its 

recommendations turned out to be too far away from the political reality of the time.38, 39 The 

Commission was also aware of this. In a follow-up Communication ‘subsequent to the conclusions of 

the Ruding Committee indicating guidelines on company taxation linked to the further development of 

the internal market’ of 26 June 199240, it expressed a large number of reservations on the Committee's 

recommendations, especially a minimum corporate tax rate and a minimum corporate tax base. Both the 

Commission and the Council found that such measures went far beyond what was strictly necessary and 

feasible to ensure the proper functioning of the internal market.41 On the other hand, both institutions 

endorsed the Committee's concern regarding the increasing downside of tax competition between 

Member States.42 They agreed that the elimination of double taxation of cross-border income flows and 

the issue of harmful tax competition should be the main priority of further work; both aspects were 

therefore included in the 1997-tax package (see Sections below).43 More in-depth discussions on these 

topics, however, remained on the backburner until Mr Mario Monti was appointed as EU-Commissioner 

for Taxation in 1995 (see Section 2.3). 

 

 

2.3 The First Monti Memorandum and the need for a global approach on tax issues 

 

 
34 For a list of members of the High-Level Group, see Commission press release ‘Company Taxation After 1992: Ruding 

Committee Presents its Report to Mrs Scrivener’ of 18 March 1992, doc. no. IP/92/197. 
35 See Commission report, ‘Conclusions and Recommendations of the Committee of Independent Experts on Company 

Taxation’, Luxembourg: Office for Official Publications of the European Communities, 1992 (the ‘Ruding Report’). 
36 See Ruding Report, p. 26. 
37 See Ruding Report, p. 11. 
38 See Council Conclusions of 23 November 1992, doc. no. 10088/92. See also Commission press release ‘Renewed progress 

on the issue of company taxation: the Council adopts Conclusions on the Community guidelines on direct company taxation 

in the context of the further development of the internal market’ of 23 November 1992, doc. no. IP/92/940 and Agence 

Europe, Ecofin Council sets out important taxation Guidelines, 25 November 1992. 
39 Also, the European Economic and Social Committee and the Parliament expressed concerns on several aspects of the 

Ruding Committee’s report; see, e.g., Agence Europe, ESC Expresses reserves over some aspects of Ruding Report on 

Company Taxation, 1 December 1992 and Agence Europe, Guidelines for joint Community action in company taxation.  
40 See Commission Communication to the Council and to Parliament ‘subsequent to the conclusions of the Ruding 

Committee indicating guidelines on company taxation linked to the further development of the internal market’, SEC(92) 

1118 final, 26 June 1992 and Council Conclusions of 23 November 1992, doc. no. 10088/92, p. 1. See also Commission 

press release ‘Commission proposes new guidelines on company taxation in the context of the further development of 

internal market’ of 24 June 1992, doc no. IP/92/38. 
41 See Council Conclusions of 23 November 1992, doc. no. 10088/92, p. 10. 
42 See Commission Communication to the Council and to Parliament ‘subsequent to the conclusions of the Ruding 

Committee indicating guidelines on company taxation linked to the further development of the internal market’, SEC(92) 

1118 final, 26 June 1992, par. 53, p. 26-27. 
43 See Council Conclusions of 23 November 1992, doc. no. 10088/92, p. 10-11. 



 28 

In the mid-1990s, Mr Monti relaunched the debate on tackling harmful tax competition by drafting the 

discussion paper ‘Taxation in the European Union’ of 20 March 1996 (‘first Monti Memorandum’).44 

This first Monti Memorandum can be seen as one of the more fundamental papers on tax policy of the 

Commission to address major EU-challenges, including (i) the stabilisation of Member States' tax 

revenues; (ii) the improvement of the proper functioning of the internal market; and (iii) the promotion 

of employment and the completion of the Economic and Monetary Union (EMU) (launched in 1992).45 

This Memorandum consisted of the following five pillars46: 

-  the need for a global view on tax issues, as such issues had hitherto been “examined too often 

on a piece-meal basis”47 without the Member States “being aware of the global stakes”48;  

-  the need to replace the unanimity principle in the field of taxation by a qualified majority voting 

procedure (in the Council) to avoid deadlocks and abuse of Member States’ veto-right on 

important tax matters49. This topic has remained very controversial up to now (but the 

Commission repeated its proposal in 201950); 

- the need to recognise the negative effects of harmful tax competition between Member States, 

which increasingly attempted to attract capital investments through national preferential tax 

regimes distorting competition and leading to tax erosion of the mobile tax base;  

- the observation that Member States’ tax revenues had remained stable over the last fifteen years, 

but that the overall tax mix had changed; the tax burden had shifted from capital to labour. This 

was the result of increasing harmful tax competition between Member States as mentioned under 

the third pillar; and 

- the observation that a coordinated approach at EU-level would not mean that Member States 

would give up their sovereignty in the field of taxation, but rather the contrary, that if nothing 

was done fiscal sovereignty was partly surrendered to market forces. Better coordination at 

supranational level should counter this unconscious surrender of sovereignty. 

 

The Memorandum stressed that inactivity was no longer an option. The new EU-Commissioner, 

however, took a cautious stance by proposing a coordinated global approach of measures rather than 

harmonisation51. Monti’s objective was to prevent Member States from rapidly withdrawing from 

discussions on major tax policy measures52, as had happened in the past (see Section 2.2). The First 

Monti Memorandum, therefore, proposed finding appropriate solutions for important tax policy matters 

and, if necessary, the Commission would recommend a degree of harmonisation, but if other instruments 

were more appropriate, it would propose using these instruments. This new approach turned out to be 

successful. It was endorsed by the informal Verona Ecofin Council of 13-14 April 199653, which also 

embraced Monti’s suggestion to set up a High-Level Group under the auspices of the Commission to 

“enable Member States to better understand the importance of tax harmonisation and to enable the 

Commission to take into account Member States’ concerns more effectively”54. 

 

 
44 See paper of the Commission ‘Taxation in the European Union’ of 20 March 1996, SEC(96) 487 final (‘First Monti 

Memorandum’). 
45 See First Monti Memorandum, p. 2-9 and Commission press release ‘Commission Presents a Discussion Paper on a 

Taxation Strategy for the European Union’ of 20 March 1996, doc. no. IP/96/243. 
46 See First Monti Memorandum, p. 2-14. See also Agence Europe, ‘A Look Behind the News – Summit Recognizes that the 

Market and Taxation are Aspects in the Unemployment Fight’, 2 July 1996. 
47 See Agence Europe, Monti Calls on Finance ministers to Embark in an All-Embracing Discussion on Problem of Tax in 

EU, 21 March 1996. 
48 See Agence Europe, Monti Calls on Finance ministers to Embark in an All-Embracing Discussion on Problem of Tax in 

EU, 21 March 1996. 
49 See Le Figaro, ‘Observations Underlying Mr Monti’s New Approach’, 23 March 1996 and Agence Europe, ‘Monti Calls 

on Finance ministers to Embark in an All-Embracing Discussion on Problem of Tax in EU’, 21 March 1996. 
50 See Chapter 9. 
51 See Europolitics, ‘Taxation: Commission Tables Very Cautious Guideline Document’, 20 March 1996. 
52 See Europolitics, ‘Taxation: Commission Tables Very Cautious Guideline Document’, 20 March 1996. 
53 Agence Europe, ‘The Finance Ministers Share the Concerns of the “Monti document” and Create a High-Level Group for a 

More In-Depth Study of the Problem’, 16 April 1996. See also Europolitics, ‘EMU: Finance Ministers Meet on Ins-Outs 

Relations and Stability Pact’, 13 April 1996. 
54 Europolitics, ‘Finance Ministers to Set Up Working Group on Tax Harmonisation’, 17 April 1996 and Agence Europe, ‘Mr 

Monti Sets Up High Level Group for Studying the New Taxation’, 25 June 1996.  
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2.4 The Second Monti Memorandum and the need to develop a Code to tackle harmful tax 

competition 

   

The High-Level Group, composed of representatives of the Finance Ministers of the Member States55, 

met several times between June and October 1996 under the chairmanship of Mr Monti to develop the 

global approach (see Section 2.3). The work of this Group is reflected in the Commission 

Communication ‘Taxation in the European Union - Report on the Development of Tax Systems’ of 22 

October 1996 (the ‘Second Monti Memorandum’).56 This Second Memorandum stressed the need for 

closer and better coordination of tax policies at supranational (EU) level and reiterated that 

harmonisation as such should not be the goal of the way forward.57 It set out a wide variety of possible 

measures to meet important EU-challenges.58  

 

This second Monti Memorandum has been of great strategic importance for the recognition of the 

problem of harmful tax competition and the search for policy initiatives to tackle this problem.59 Urged 

by the warning that harmful tax competition jeopardises the achievement of important EU policy 

objectives60, several Member States (including Belgium, France, Germany, France, Sweden and 

Finland) called for targeted coordinated measures61, such as the definition of acceptable and 

unacceptable behaviour in the area of tax competition.62 This was the first time that Member States 

raised the idea of a code of conduct63. Other Member States (including Ireland, Luxembourg and the 

Netherlands) stressed the need for a consistent and transparent application of State aid rules.64 

Furthermore, discussions reaffirmed the lack of political interest in introducing a minimum corporate 

tax rate or a minimum tax base (as recommended by the Ruding Committee (see Section 2.2); both 

topics have remained controversial up to now).65 Following discussions in the High-Level Group, the 

Second Monti Memorandum listed the following three targeted initiatives to address harmful tax 

competition66: 

-  reaching agreement on what types of preferential tax regimes are harmful in an EU-context; 

-  defining common standards in several tax policy areas (e.g., in a code of conduct); and 

-  introducing greater coordination of measures that are taken to prevent tax competition from 

undermining the common interest. 

 

The Ecofin Council of 11 November 1996 endorsed the Second Monti Memorandum.67 Despite 

considerable disagreement between Member States on how to address harmful tax competition, this 

ministerial debate has been an important political milestone towards both the recognition of the issue of 

harmful tax competition and the importance to find effective and coordinated solutions to address this 

problem. This common position was endorsed by the European Council of 13-14 December 1996, which 

 
55 For a list of the personal representatives who attended the meetings of the High-Level Group, see Commission press 

release ‘Groupe De Haut Niveau Sur la Fiscalite’ of 24 June 1996, doc. no. IP/96/539. 
56 See Commission Communication ‘Taxation in the European Union – Report on the Development of Tax Systems’, 

COM(96) 546 final, 22 October 1996 (‘Second Monti Memorandum’). 
57 See Second Monti Memorandum, p. 9-10. 
58 See Second Monti Memorandum, p. 10-12. 
59 See Dos Santos, A.C. (2009), p. 226-227. 
60 See Second Monti Memorandum, p. 11. 
61 See Agence Europe, The Council Takes on Board the Guidelines of the Second Monti Memorandum, Stressing the 

Inconveniences of Fiscal Competition Between Member States, 13 November 1996 and Second Monti Memorandum, p. 5. 
62 See Second Monti Memorandum, p. 5. 
63 The idea of developing a Code was also suggested by the Commission and Members of the European Parliament; see: 

Agence Europe, The Council Takes on Board the Guidelines of the Second Monti Memorandum, Stressing the 

Inconveniences of Fiscal Competition Between Member States, 13 November 1996; Agence Europe, The Need to Avoid 

“Fiscal Competition”, 28 January 1997; Agence Europe, Unfair Tax Competition, 29 January 1997; and Agence Europe, 

Single Market, 8 February 1997. 
64 See Agence Europe, The Council Takes on Board the Guidelines of the Second Monti Memorandum, Stressing the 

Inconveniences of Fiscal Competition Between Member States, 13 November 1996 and Second Monti Memorandum, p. 5. 
65 See Second Monti Memorandum, p. 5. 
66 See Second Monti Memorandum, p. 10. 
67 See Council Conclusions of 11 November 1996, doc. no. 11434/96. 
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provided the necessary political impetus for further work.68 In addition, Member States supported 

Monti's proposal69 to set up a more permanent and strategic High-Level Group, which was supposed to 

provide the much-needed overview of tax policy concerns. It should also give the necessary political 

impetus to address these key challenges and ensure that parallel progress was made in different tax 

areas.70 

 

 

2.5 The drafting of the first compromise proposal for a Code 

 

The Taxation Policy Group, known as the 'Monti Group', chaired by Mr Monti and with the Member 

States represented at appropriate political level71, quickly found common ground that adequate solutions 

for harmful tax competition and other tax policy issues would only be adopted if they were dealt with 

in a comprehensive ‘tax package’, consisting of both legislative and non-legislative measures, which 

“represented a balance of interest between Member States”72 and would “ensure that parallel progress 

can be made on several fronts and facilitate the emergence of a consensus”73. Monti proposed to include 

the following four elements in the tax package: (i) a code of conduct to tackle harmful tax competition; 

(ii) measures to eliminate distortions in the taxation of capital income; (iii) measures to eliminate 

withholding taxes on interest and royalty payments between companies; and (iv) measures to eliminate 

distortions in the field of indirect taxation (savings tax).74 Despite consensus in the Group on the need 

to develop such a package, views differed widely on its desired scope.75 For example, Member States 

were split on the need to include indirect tax harmonisation measures in the package. Unlike the first 

three proposed measures, this (last) topic has ultimately been excluded from the package (see Section 

2.9). There was less debate over the need for the Code to be an important element of this tax package. 

 

In its working paper 'Tax Competition' of 11 March 1997, the Commission identified, for the first time, 

several substantive elements that could be included in the Code, including a range of pointers that should 

identify potentially harmful tax regimes of Member States.76 Furthermore, possibilities were outlined 

how the Code could effectively be formalised and applied in practice.77 Based on Member States' 

responses, the Commission drafted additional preparatory documents (‘travaux préparatoires’) for 

follow-up discussions in the Group, including the working document 'Options for a Code of Conduct' 

of 6 May 199778 and the working document 'Elements for a Code of Conduct' of 20 June 199779, in 

which a number of key elements of the Code were developed. In fact, the latter working document 

already included a (first) compromise proposal for a Code, which showed how the identified elements 

could be embedded in the Code.80 This compromise proposal was greeted positively by the members of 

the Monti Group and proved a satisfactory basis for continuing work. Although many issues needed to 

be worked out in greater detail, most Member States seemed already in favour of a gentlemen's 

agreement (see Section 2.6).81  

 

 
68 See Council Conclusions of the Dublin European Council of 13-14 December 1996, doc.no. SN401/1/96. 
69 See Second Monti Memorandum, p. 9. 
70 See Council Conclusions of 11 November 1996, doc. no. 11434/96 and Council Conclusions of the Dublin European 

Council of 13-14 December 1996, doc.no. SN401/1/96. 
71 For a list of members of the Taxation Policy Group, see Commission press release ‘First Meeting of the Tax Policy Group’ 

of 11 March 1997, doc. no. IP/97/201. 
72 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\2, p. 2. 
73 See working document of the Taxation Policy Group of 11 March 1997, doc. no. TPG\970311\1, par. 10, p. 3. 
74 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\2, p. 2-4. 
75 See Agence Europe, Monti Group Moves Towards Defining a Fiscal “Code of Conduct”, 8 May 1997. 
76 See working document of the Taxation Policy Group of 11 March 1997, doc. no. TPG\970311\1, p. 4. 
77 See working document of the Taxation Policy Group of 11 March 1997, doc. no. TPG\970311\1, p. 4. 
78 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1. 
79 See working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1. 
80 See annex of working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, p. 9-11. 
81 See Agence Europe, The Fiscal Policy Group Examines the Envisaged “Code of Conduct” Project, 20 June 1997 and 

Agence Europe, The “Code of Conduct” Meant to Limit Tax Competition, 24 June 1997.  



 31 

In the preparatory documents, the Code was referred to as "an agreement defining rules of behaviour 

which are intended to prevent certain tax measures from harming the common interest”82. It appears that 

two options for the legal form of the Code were considered at the time, the first being a declaration of 

recommended practice that would not be binding but would have moral and political force, and the 

second being a legally binding instrument.83 The documents reveal that the Group swiftly opted for the 

first option (i.e., the moral and political approach)84, rather than the more ambitious objective of a legally 

binding instrument, which could have been more effective in the fight against harmful tax competition85. 

While the Group's political signature has played a flexible and positive role in many cases, an analysis 

of the Group's work shows that this aspect clearly had its downsides. For example, Member States have 

not always very well complied with their merely political commitments in the area of pseudo-case law 

(abolition of specific national tax regimes; ‘one-country’ issues; see Chapter 7) and pseudo-legislation 

(common tax policies; ‘two-country’ issues, such as mismatches; see Chapter 8). 

 

The Commission proposed to define the material scope of the Code by focusing on the impact of 

Member States' national tax regimes, rather than listing the types of tax measures or economic sectors 

covered.86 The first compromise proposal, therefore, focussed on regimes that have, or may have, a 

significant impact upon the location of business activities in the EU (see Chapter 6.3.3).87 Such an effect-

approach was considered “more flexible, and could more easily cover particular measures that attracted 

business through the personal income tax or social security systems”88. As tax competition through 

regimes granting preferential treatment to internationally mobile (service) activities was considered to 

be the most harmful89, the Commission proposed to concentrate the Code on business tax regimes “which 

provided ongoing, or operating, support for international service activities”90. Member States easily 

found common ground on both the effect-approach and the suggestion to focus on international mobile 

activities (see Chapter 6.3). However, since the Commission considered it undesirable to limit the scope 

to such regimes only, the first compromise proposal explicitly allowed for the assessment of other types 

of regimes91, including regimes targeted at the manufacturing sector92 as well as elements of personal 

income taxation and indirect taxation measures93. As it turned out that many Member States had 

reservations about this last suggestion, indirect taxation regimes (see Section 2.7) and personal taxation 

regimes (see Section 2.11) were excluded from the scope in later compromise proposals (see Chapter 

6.3). 

 

Furthermore, a consensus was easily reached on several indicators which, as a first step in a broader 

process of information exchange and peer review, should enable the identification of potentially harmful 

tax regimes. Although a lower level of taxation than the regular level of taxation was seen as the key 

feature of the usually cited examples of harmful tax competition, the views were, however, split whether 

this indicator should be the major indicator for the identification of a potentially harmful tax regime, 

other criteria being only additional indicators (see this Section below), or whether the lower effective 

 
82 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 4, p. 2. 
83 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 8, p. 3. 
84 See, e.g., working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, p. 8. See also 

Paragraph A first compromise proposal Code annexed to this document.  
85 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 8, p. 3. 
86 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 25, p. 6 and working 

document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 4, p. 4. See also Paragraph B first 

compromise proposal Code (see annex I of working document of the Taxation Policy Group of 20 June 1997, doc. no. 

TPG\970620\1). 
87 See working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 4 p. 4 and Paragraph B 

first compromise proposal Code. 
88 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 25, p. 6. 
89 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 3, p. 2 and working 

document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 3, p. 4. 
90 See also Paragraph B first compromise proposal Code (see annex I of working document of the Taxation Policy Group of 

20 June 1997, doc. no. TPG\970620\1). 
91 See also Paragraph B first compromise proposal Code (see annex I of working document of the Taxation Policy Group of 

20 June 1997, doc. no. TPG\970620\1). 
92 See working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 4, p. 4. 
93 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 3, p. 2 and working 

document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 3, p. 4. 
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level of taxation, should, instead be listed as only one of the six relevant criteria.94 The background 

behind this was that several Member States considered that the definition of what should be considered 

as actually harmful should be specified more clearly in the Code. It appeared, however, difficult to 

include such a more precise definition in the Code (see Chapter 6.3). Ultimately, all Member States 

agreed with a pragmatic approach, which provided for types of national tax regimes that are potentially 

harmful, and broad assessment criteria for their assessment (see this Section below).95 They agreed that 

the effective lower level of taxation should be the primary indicator of a potentially harmful tax regime 

acting as the ‘gateway’ to the assessment criteria (see Chapter 6.3). Another issue that came on the table 

was the question whether the low effective level should be assessed in relation to a notional EU-norm 

or average, or in relation to the general applicable level of taxation in the Member State concerned.96 As 

the first option was expected to create difficulties when applying the gateway criterion, Member States 

opted for the Commission approach of using the generally applicable level of taxation in the Member 

State involved as the benchmark for assessing the potential harmfulness of a national tax regime.97 

Besides, Member States swiftly reached consensus on the following four broad assessment criteria to 

assess whether a potentially harmful tax regime is actually harmful: ring-fencing I; ring-fencing II; lack 

of arm's length dealing and lack of transparency (see Chapter 6.4).98 

 

In addition, Member States agreed that a notification and peer review mechanism - which would allow 

Member States to be informed of, and comment on, tax regimes of other Member States - should be a 

central component of the Code.99 The preparatory documents show that the following four possible 

variations for such a mechanism have been considered by the Group (ascending in enforceability from 

weak to strong) 100: 

- A non-binding agreement, without any peer review: Under this minimalist option, a Code could 

define certain types of behaviour (compliant and non-compliant tax regimes), and Member States 

would make their best endeavours to apply the Code. 

- Notification and peer review: Under a peer review mechanism (either voluntary or legally binding 

agreement) Member States should notify other Member States of new tax regimes that are 

potentially harmful. 

- Peer review with temporary suspension: A notification and peer review mechanism could be 

combined with a suspension of new potentially harmful tax regimes. 

- Legally binding standstill and rollback: Under this ultimate option, binding standstill and rollback 

would more effectively tackle harmful tax competition. 

 

The Group easily found common ground on a variant of the second option, namely a notification and 

peer review mechanism based on a political agreement101 accompanied with an equally political 

standstill102 and rollback103 commitment. With this decision in mind, the Commission proposed the 

following broad lines for a notification and peer review procedure: 

 
94 See, e.g., working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 14, p. 4 and 

working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 6, p. 5. 
95 See working document of Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 6, p. 5. See also Paragraph 

D and E of the first compromise proposal for the Code annexed to this document.  
96 See, e.g., working document of Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 15-17, p. 4. 
97 See, e.g., working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 6, p. 5. See also 

Paragraph D of the first compromise proposal for the Code annexed to this document. 
98 See, e.g., working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 6, p. 5. See also 

Paragraph E of the first compromise proposal for the Code annexed to this document. 
99 See, e.g., working document of Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 9, p. 4. 
100 See, e.g., working document of Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 11 , p. 3. 
101 See, e.g., working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 8-10, p. 5-6. See 

also Paragraph E of the first compromise proposal for the Code annexed to this document. 
102 See, e.g., working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 12, p. 6. See also 

Paragraph H of the first compromise proposal for the Code annexed to this document. 
103 See, e.g., working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 12, p. 6. See also 

Paragraph I of the first compromise proposal for the Code annexed to this document. 
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− Member States should automatically inform each other of relevant potential harmful tax regimes 

that they introduce. They should also have the opportunity to request details of particular tax 

regimes from other Member States104;  

− the Commission could act as a ‘clearing house’ for such exchanges of information105;  

− detailed assessments of these potential harmful tax regimes could be carried out at a technical 

level, under the overall oversight of the Taxation Policy Group106; and 

− Member States would politically commit themselves to have regard to the outcome of these 

assessments in shaping their national tax policies107. 

 

Many of these elements – which have been elaborated in subsequent compromise proposals (see 

Sections 2.7 and 2.9) – are reflected in the adopted Code (see Section 2.11). Although the Commission 

was in favour of the Monti Group to have political oversight over the review process, supported by a 

technical working group that should consist of 'a bureau of wise men and women' from Member States 

and the Commission108, Member States eventually preferred to oversee the process by establishing a 

working group within the Council’s Secretariat (see Sections 2.9 and 2.11). 

 

Furthermore, the first compromise proposal contained a special paragraph providing that preferential 

tax regimes introduced to support the economic development of particular areas of Member States 

should be subject to a careful assessment, both as to their effects and as to their effectiveness in achieving 

their aim.109 This paragraph was developed in later compromise proposals and eventually led to the 

inclusion in the Code of the justification of supporting the economic development of certain regions 

(Chapter 6.6.3). 

 

In addition, the first compromise proposal contained a link between the Code's primary focus, to tackle 

harmful tax competition between Member States, and two related fields, one being to to tackle unlawful 

State aid measures110, and the other to counter tax avoidance and tax evasion111. Subsequent compromise 

proposals have further developed and strengthened the link with these two areas. The link to tax 

avoidance has proven to be an important political basis for the adoption of pseudo-legislation on several 

competition sensitive tax policy areas (see Chapter 8). 

 

 

2.6 'Agreement in principle' on the first compromise proposal for a Code by the Council 

 

The informal Mondorf-les-Bains Ecofin Council of 12-14 September 1997 has proven to be a political 

milestone in the process leading to the Code. During this meeting, important premises were set out that 

had hitherto been largely taboo. While many questions remained unanswered, the impetus given by 

Finance Ministers has been essential for the further development of the Code. While there remained 

considerable disagreement between Member States as to whether the tax package should include 

elements of indirect taxation112, they concluded an ‘agreement in principle’ on the (first compromise) 

 
104 See Paragraph F of the first compromise proposal for the Code (see annex I of working document of the Taxation Policy 

Group of 20 June 1997, doc. no. TPG\970620\1). 
105 See Paragraph M of the first compromise proposal for the Code (see annex I of working document of the Taxation Policy 

Group of 20 June 1997, doc. no. TPG\970620\1). 
106 See Paragraph M of the first compromise proposal for the Code (see annex I of working document of Taxation Policy 

Group of 20 June 1997, doc. no. TPG\970620\1). 
107 See Paragraph M of the first compromise proposal for the Code (see annex I of working document of the Taxation Policy 

Group of 20 June 1997, doc. no. TPG\970620\1). 
108 See, e.g., working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 28, p. 7. 
109 See working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 11, p. 6. See also 

Paragraph G of the first compromise proposal for the Code annexed to this document. See also working document of the 

Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 21-24, p. 5-6. 
110 See working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 13, p. 6. See also 

Paragraph L of the first compromise proposal for the Code annexed to this document.  
111 See working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 14-16, p. 6. See also 

Paragraph J and K of the first compromise proposal for the Code annexed to this document.  
112 See Agence Europe, Mr Monti Will Present a Package of Measures at the Informal Ecofin Council in September, 13 

August 1997, Agence Europe, The Four Chapters of the new Fiscal Strategy Mr. Monti is Proposing to the Informal Ecofin 
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proposal for the Code. The Council urged the Monti Group to reach rapid agreement on the remaining 

elements of the Code.113 The Ministers agreed on a strict timetable and requested the Monti Group to 

present to the Ecofin Council of 13 October 1997 (see Section 2.8) a new compromise proposal for a 

Code to enable the Ecofin Council of 1 December 1997 (see Section 2.11) to reach a political agreement 

on the tax package and the Code.  

 

 

2.7  The Third Monti Memorandum and the drafting of the second and third compromise 

proposal for a Code 

 

The follow-up work of the Monti Group led to the publication of the Communication 'Towards Tax Co-

operation in the EU' of 1 October 1997 ('Third Monti Memorandum')114. This Memorandum, drafted 

ahead of the ministerial debate on 13 October 1997 (see Section 2.8), set out how best to respond to the 

need for progress and greater coordination of national tax policies at EU-level by elaborating on the four 

earlier identified elements for the tax package.115 Combating harmful tax competition was highlighted 

as the central theme of the tax package.  The Third Monti Memorandum alerted that without better 

coordination at EU-level of national tax policies, “harmful tax competition will become an increasing 

source of conflict among Member States”116. The Code thus emerged as the backbone of the tax 

package117, supplemented by initiatives to eliminate distortions in the taxation of capital income (savings 

tax) and to abolish withholding tax on cross-border interest and royalty payments118.  Additionally, the 

Commission recalled the importance of including indirect taxation measures in the tax package in so far 

as there was a risk of harmful tax competition119, but, as mentioned before, this element was later deleted 

from the tax package (see Section 2.9). 

 

After political guidance from the informal Mondorf-les-Bains Ecofin Council (see Section 2.6) and 

subsequent exchange of views in the Monti-Group, the Commission drafted a second compromise 

proposal for a Code120, quickly followed by a third one121, aimed at “translating the general will for 

action into a tangible political commitment”122. Although there was consensus on many key elements of 

the Code, including its non-binding political nature and key indicators to identify and assess potential 

harmful tax regimes (see Section 2.5), both compromise proposals addressed several hitherto unresolved 

matters, including (i) should the Code focus exclusively on harmful tax competition in the field of 

corporate taxation or should (elements of) measures in other tax fields also fall within its material 

scope?; (ii) should the Code only be implemented by Member States or should its principles and criteria 

also be promoted beyond European borders, especially in dependent or overseas territories of Member 

States; and (iii) how should the exchange of information and the review process be formalised and 

applied in practice?123 

 

 
Council, 13 September 1997 and Agence Europe, Agreement in Principle Within Informal Ecofin council on new Strategy, 

16 September 1997. 
113 See Agence Europe, Agreement in Principle Within Informal Ecofin council on new Strategy, 16 September 1997.  
114 See Commission Communication ‘Towards Tax Co-ordination in the European Union’ of 1 October 1997, COM(97) 495 

final (‘Third Monti Memorandum’) and Commission press release ‘Taxation: Commission Identifies a Series of Measures to 

Curb Harmful Tax Competition’ of 1 October 1997, doc. no. IP/97/830. See also Agence Europe, Commission Adopts its 

Communication on Tax Coordination – Draft “Code of Conduct” is Finalized, 2 October 1997. 
115 See Third Monti Memorandum, p. 5. See also Agence Europe, On Wednesday Commission Approves New EU Tax 

Strategy with a View to Ecofin Council Work, 1 October 1997 and Agence Europe, Commission Adopts its Communication 

on Tax Coordination – Draft “Code of Conduct” is finalized, 2 October 1997. 
116 See Third Monti Memorandum, p. 4. 
117 See Third Monti Memorandum, p. 2. 
118 See Third Monti Memorandum, p. 7-8. 
119 See Third Monti Memorandum, par. 21, p. 8-9. 
120 For the second compromise proposal of the Code, see working document of the Taxation Policy Group of 18 September 

1997, doc. no. TPG\970918\1, p. 5-9. 
121 For the third compromise proposal of the Code, see annex of Third Monti Memorandum, p. 11-14. 
122 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 3, p. 5. 
123 See the commentary on the second compromise proposal for the Code and Agence Europe, Fiscality, 18 September 1997 

and Agence Europe, Code of Conduct Proposal, 19 September 1997. 
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On the first issue, both compromise proposals concentrated on business tax regimes and special tax 

regimes for employees (as observed, personal taxation was removed at a later stage (see Section 

2.11)).124 In contrast to the earlier proposals (see Section 2.4), tax competition in other areas, including 

indirect taxation, was left aside in the new compromise proposals. The rationale behind this decision 

was that tax competition in other areas, if considered necessary and desired, could be better dealt with 

in other parts of the tax package.125   

 

Albeit slightly refined, the material scope remained pragmatic by listing the gateway criterion (a 

significantly lower level of effective taxation) as the major indicator for the identification of a potentially 

harmful tax regime (see Chapter 6.3), the other assessment criteria featuring as additional indicators of 

whether the potentially harmful tax regime is also actually harmful (see Chapter 6.4).126 As suggested 

by the Commission127, lack of substance was added to the list of assessment criteria128 (see Chapter 6.4). 

The explanatory memorandum of both compromise proposals underlined once again that Member States 

had not been able to include a more operational and clear definition of harmful tax regimes in the 

Code.129 

 

On the second issue, there was general agreement that the Code should at least cover harmful tax 

competition within an EU-context, but to be most effective, it should be adopted as widely as possible.130  

Several Members suggested that the Code should be extended to Member States' dependent or associated 

territories. The two compromise proposals addressed this concern by including a 'geographical 

extension'-clause in the Code which aimed to encourage member states to facilitate the adoption of the 

underlying principles and criteria of the Code outside the EU, especially in their dependent or associated 

territories (see Chapter 5).131   

 

On the third question, Member States agreed that the Code should contain some kind of provision of 

information and review procedure (see Section 2.5), but views differed on the extent to which these 

procedures were to be formalised.132 This is why both compromise proposals included only several 

rather abstract principles upon which the provision of information should be based.133 Moreover, most 

Member States found that a follow-up procedure for the review process should be incorporated in the 

Code to ensure a fair and even implementation of the Code by all Member States.134 The preparatory 

documents show that some Members favoured giving the review task to the Monti Group (as earlier 

suggested by the Commission (see Section 2.5)), while others preferred giving this task to a new working 

group.135 The third compromise eventually assigned this task to a follow-up Group136. Views, however, 

remained split on whether this (follow-up) Group should be a Commission or a Council working party 

(Member States eventually chose for the last option; see Sections 2.9 and 2.11). 

 
124 See Paragraph C of the second compromise proposal for the Code (for the commentary on these Paragraphs, see working 

document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 6, p. 5-6) and Paragraph C of the 

third compromise proposal for the Code. 
125 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 6, p. 5-6. 
126 See Paragraph C, D and E of the second compromise proposal for the Code (for the commentary on these Paragraphs, see 

working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 6-13 p. 5-7) and 

Paragraph C, D and E of the third compromise proposal for the Code. 
127 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 19, p. 5. 
128 See Paragraph E of the second compromise proposal for the Code (for the commentary on this Paragraph, see working 

document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 8, p. 6) and Paragraph E of the 

third compromise proposal for the Code. 
129 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 7-8, p. 6. 
130 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 21, p.  8-9. 
131 See Paragraph O of the second compromise proposal for the Code (for the commentary on this Paragraph, see working 

document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 21, p.  8-9) and Paragraph N of 

the third compromise proposal for the Code. 
132 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 14, p. 7. 
133 See Paragraph F, G and H of the second compromise proposal for the Code (for the commentary on these Paragraphs, see 

working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 14, p. 7) and Paragraph 

F, G and H of the third compromise proposal for the Code. 
134 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 19, p. 8. 
135 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 19, p. 8. 
136 See Paragraph G of the third compromise proposal for the Code. 
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Anyway, there was consensus that the Ecofin Council should be the ultimate instance where the 

implementation of the Code should be discussed.137 Equally, there was consensus about the assignment 

of an important supportive role to the Commission. In both compromise proposals, the Commission was 

requested to carry out the necessary preparatory work for the (to be established) Group's meetings and 

to facilitate the provision of information and the review process.138 It was also requested to report to the 

Council annually on the application of the Code.139 The preparatory documents show that this report 

could "note any areas of disagreement or dispute”140 between Member States. This reporting obligation, 

which is also included in (Paragraph N of) the adopted Code, turned out to be a dead letter in practice, 

probably because Member States eventually opted for a (follow-up) Council working group rather than 

a Commission working group (see Section 2.11).  

 

Furthermore, Member States exchanged views on the need to include sanctions for non-compliance in 

the Code. The Commission argued that “by its very nature a non-binding commitment cannot carry legal 

sanctions for non-compliance”141 , and, therefore, the compromise proposals and the adopted Code did 

not contain any sanctions. The Commission considered that “moral sanctions, in the form of discussions 

at ECOFIN possibly leading to Council conclusions, will be sufficient”142. With the benefit of hindsight, 

this consideration may be challenged since, as observed, Member States have not always complied with 

their commitments to abstain from harmful tax regimes (pseudo-case law; see Chapter 7) and soft law 

policies for competition sensitive tax issues (pseudo-legislation; see Chapter 8). 

 

Also, the link with State aid143 and anti-avoidance and tax evasion144 was clarified and strengthened in 

both compromise proposals. At the specific request of certain Member States145, the third compromise 

proposal contained a clear ‘matching-commitment’, urging the Commission to provide more guidance 

on the application of the State aid rules and to make full use of its powers in the area of corporate 

taxation.146 These commitments have undoubtedly contributed to the fact that the legal State aid 

instrument has backed the Group's work in numerous cases (see Chapter 7.16.3). 

 

Lastly, at the request of several Member States, the second and third compromise proposal contained a 

'revision clause', which provided for a mechanism to re-examine the Code once it had been in operation 

for a given period147; a period of two years was eventually agreed upon148. Such a revision would enable 

any necessary updating or modifications to be made to the Code in the light of gained experience. The 

third compromise proposal suggested that this re-examination should consider extending the material 

scope of the Code to include a Member State's “general business tax regime where the level of taxation 

 
137 See Paragraph N of the second compromise proposal for the Code (for the commentary on this Paragraph, see working 

document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 19, p. 8) and Paragraph O and L 

of the third compromise proposal for the Code. 
138 See Paragraph N of the second compromise proposal for the Code (for the commentary on this Paragraph, see working 

document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 19, p. 8) and Paragraph F, G and 

O of the third compromise proposal for the Code. 
139 See Paragraph N of the second compromise proposal for the Code (for the commentary on this Paragraph, see working 

document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 19, p. 8) and Paragraph O of the 

third compromise proposal for the Code. 
140 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 20, p. 8 
141 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 20, p. 8 
142 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 20, p. 8 
143 See Paragraph M of the second compromise proposal for the Code (for the commentary on this Paragraph, see working 

document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 17-18, p. 8) and Paragraph M 

and L of the third compromise proposal for the Code. 
144 See Paragraph K and L of the second compromise proposal for the Code (for the commentary on these Paragraphs, see 

working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 16, p. 7) and 

Paragraphs K and L of the third compromise proposal for the Code. 
145 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 18, p. 8. 
146 See Paragraph M of the third compromise proposal for the Code. 
147 See also working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, par. 22, p. 9. 
148 See Paragraph N of the adopted Code. 
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is significantly lower than the [EU] average”149, but this suggestion was eventually dropped (see Section 

2.9). 

 

 

2.8 Discussion on the third compromise proposal for the Code by the Council  

 

Following the 'agreement in principle' of the informal Mondorf-Les-Bains Ecofin Council (see Section 

2.6), the Ecofin, on 13 October 1997, had an orientation debate and discussed the state of play on the 

tax package and the Code. The tax package presented in the Third Monti Memorandum was given an 

overall positive reaction150, but Member States remained divided whether indirect taxation measures 

should be incorporated in the package. Furthermore, Member States' views differed on several elements 

of the Code. Some Member States suggested expanding the material scope of the Code to an interstate 

dimension, comparing the effective level of taxation applicable in each of the Member States.151 This 

debate eventually led to a political compromise that has been incorporated in Paragraph G of the adopted 

Code, which prescribes that in the assessment of a potential harmful tax regime, “the effects that the 

measure[…] [has] on other Member States” need to be “carefully” evaluated, inter alia “in the light how 

the activities concerned are effectively taxed throughout the Community”152. In Code-practice, this 

provision has only been applied in the form of a justification. The absence of harmful effects on other 

Member States' economies indicates that a potentially harmful tax regime does not actually hurt the 

internal market and, therefore, may be justified (see Chapter 6.5.2). By way of illustration, one may 

refer to a recent case in which France attempted - though unsuccessfully - to justify its modified non-

nexus compliant Patent box regime (Case E/7, 2014; see Chapter 7.6.3) by arguing that the reduced rate 

of its patent box (15%) was considerably higher than the standard corporate tax rate of several Member 

States.  

 

Furthermore, several ministers insisted that Member States’ dependent or associated territories should 

be more clearly covered by the geographical scope of the Code to keep commitments from being 

circumvented too easily. The fourth compromise proposal (see Section 2.9) and the adopted Code have 

been strengthened on this point (see Sections 2.10 and 2.11). Uncertainty remained as well on several 

elements of the follow-up procedure153, for which more detailed rules were integrated in the fourth 

compromise proposal (see Section 2.9) and the adopted Code (see Sections 2.10 and 2.11). Despite these 

unresolved matters, Ecofin agreed that every effort needed to be made to reach political agreement on 

the tax package on 1 December 1997 (see Section 2.11) and decided to create an ad-hoc Council working 

group to facilitate the expected political agreement (see Section 2.10).154 It also invited the Commission 

to publish a final (fourth) Monti Memorandum (see Section 2.9) with a final Code proposal.155 

 

 

2.9 The Fourth Monti Memorandum and the drafting of the fourth compromise proposal for 

a Code 

 

In the month following the October 1997 Ecofin, the Commission published a final proposal for the tax 

package in the Communication 'A Package to Tackle Harmful Tax Competition in the European Union' 

of 5 November 1997 ('Fourth Monti Memorandum').156 The Commission finalized this Memorandum in 

the light of the Council's orientation debate (see Section 2.8) and the Monti Group's follow-up meeting. 

During this last meeting, the Monti-Group had an important card to play. Member States remained 

divided on the scope of the tax package. The Commission and several Member States favoured a more 

 
149 See Paragraph P of the third compromise proposal for the Code. 
150 See Council Conclusions of 13 October 1997, doc. no. 11009/97. 
151 See Agence Europe, Taxation, 14 October 1997. 
152 See Paragraph G of the Code of 1 December 1997. See also Paragraph H of the fourth compromise proposal for the Code 

(see Fourth Monti Memorandum, p. 9). 
153 See Agence Europe, Taxation, 14 October 1997. 
154 See Agence Europe, Taxation, 14 October 1997 and Agence Europe, Taxation, 24 October 1997. 
155 See Council Conclusions of 13 October 1997, doc. no. 11009/97. 
156 See Commission Communication ‘A Package to Tackle Harmful Tax Competition in the European Union’ of 5 November 

1997, COM(97) 564 final (‘Fourth Monti Memorandum’). 
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ambitious tax package with indirect taxation measures. Extensive debates, however, revealed that, due 

to the complexity of issues in this area, the resistance of some Member States to include this topic in the 

tax package, and the little time available to address these issues, the Commission was compelled to 

remove this topic from the package.157 Nevertheless, the Commission considered the overall tax package 

to be a major step forward towards greater coordination and tackling harmful tax competition. It offered 

“a better prospect of agreement than is possible if each policy issue is tackled separately”158. 

 

The Fourth Monti Memorandum contained a fourth compromise proposal for the Code159, which 

specifically clarified the review process. On the provision of information on potentially harmful tax 

regimes, the proposal added that where an envisaged tax regime needs (national) parliamentary 

approval, such information only needs to be given after its announcement to the Parliament160. This 

modification has played an interesting role in, for example, the case of the Dutch Group interest box 

regime (Case C/12, 2007; see Chapter 7.4.7.3) where the Group was divided on the question whether a 

proposed, but not yet fully developed interest regime – because it was in the process of being modified 

during an ongoing State aid investigation – should nonetheless be examined by the Group. 

 

Furthermore, this fourth compromise proposal, for the first time, referred to the establishment of a 

special Council working group consisting of high-level representatives (and deputies) of the Member 

States and the Commission to assesses potential harmful tax regimes and to oversee the provision of 

information on those regimes.161 In line with earlier compromise proposals, the Commission was given 

an important supporting role. While this role was formally merely a facilitative one, Code practice has 

shown that its independent and advisory role within the Group has been of great importance for the 

abolishment of many harmful tax regimes (see Chapter 7) and the development of policy solutions for 

several competition sensitive tax policy issues (see Chapter 8).  

 

Furthermore, in line with earlier compromise proposals (see Section 2.7), the review procedure provided 

for periodic reporting by the (to be established) Council working party, formally through the diplomatic 

Comité des Représentants Permanents (Coreper) at committee level, to Member States’ Finance 

Ministers meeting in the Ecofin (see Chapter 4).162 A final salient modification concerned the relaxation 

of the revision clause, which merely prescribed that the provisions of the Code should be reviewed after 

it had been in force for two years.163 The earlier suggested (more far-reaching) political commitment to 

consider extending the material scope of the Code to include Member States’ general business tax 

regimes leading to low taxation (see Section 2.7) was not embraced by all Member States and was 

therefore dropped.164 In recent years, various Member States and the Commission have called for a 

revision of the gateway criterion to include general tax regimes providing for a level of taxation below 

a particular tax rate (Mr Ruding would smile; see Section 2.2), but such an expansion has proven to be 

very controversial because it would, in fact, establish an informal minimum level of corporate taxation 

within the EU (see Chapter 6.3.4). 

 

 

2.10 Paving the way for political agreement on the Code 

 

The Fischbach Group - an ad-hoc Council working group chaired by Mr Marc Fischbach (a former 

Luxembourg Finance Minister) and with Member States represented at high political level - met several 

times in the run-up to the Ecofin Council of 1 December (see Section 2.11) to pave the way for a political 

 
157 See Agence Europe, “Monti Group” to Resume Drawing up Fiscal Package on Monday (Including Code of Conduct), 18 

October 1997 and Agence Europe, The Fifteen Rule Out Indirect Taxation (Including Tax on Energy) From “Monti 

Package”, 22 October 1997. 
158 See Commission press release ‘Commission Presents Package to Tackle Harmful Tax Competition’ of 5 November 1997, 

doc. no. IP/97/961. 
159 For the fourth compromise proposal for the Code, see annex I of Fourth Monti Memorandum, p. 7-11. 
160 See Paragraph G of the fourth compromise proposal for the Code.  
161 See Paragraph J, K and O of the fourth compromise proposal for the Code. 
162 See Paragraph J of the fourth compromise proposal for the Code. 
163 See Paragraph P of the fourth compromise proposal for the Code. 
164 See Paragraph P of the fourth compromise proposal for the Code. 
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agreement on the tax package and the Code.165 Topics of the debate concerned the geographical 

extension of the Code and the rollback period for existing harmful tax regimes of Member States. On 

the first issue, the Group agreed that Member States should "agree to ensure"166 application of the 

principles and criteria of the Code in their dependent or associated territories. This wording was 

expected to be more flexible, providing that Member States would “do their utmost"167 to achieve this 

(see Section 2.11). This political commitment has led to the dismantling of many preferential tax regimes 

of dependent and overseas territories of Member States (see Chapter 7). In addition, the Group's recent 

work on the establishment of the EU tax haven blacklist has clearly widened the geographical extension 

of the Code (see Chapter 5.6). 

 

On the second issue, several Member States suggested making a distinction between 'new beneficiaries' 

and those already benefitting from a harmful preferential tax regime ('existing beneficiaries'), for which 

a reasonable transitional period should be envisaged. This issue, however, remained unresolved and was 

forwarded to Ecofin for deliberation (see Section 2.11). Although the work on the Code seemed on track, 

it was uncertain whether all Member States would accept the tax package in its present form. During the 

deliberations of the Fischbach Group, several Member States had observed an imbalance in the elements 

of the tax package. They had the impression that the Luxembourg Presidency was particularly focusing 

on the Code and not putting the same emphasis on the two other elements of the tax package, in 

particular, the settlement of ongoing divergences on the taxation of savings. Consequently, some 

Member States threatened “delaying the entry into force of the code pending more tangible elements on 

savings”168.  

 

 

2.11 Political agreement on the Code by the Council 

 

As the Fischbach group proved unsuccessful in overcoming all remaining controversies (see Section 

2.10)169, the meeting of finance ministers in Brussels promised to be long and difficult. However, in the 

late evening of 1 December 1997 Member States reached a political agreement on the tax package 

consisting of a Code of Conduct on fair tax competition in the form of a mixed Resolution (see Chapter 

3)170 and an invitation to the Commission to submit legislative proposals for directives on the taxation 

of savings income171 (which eventually led to the adoption of the Savings Interest Directive172, which 

has been repealed in the meantime173, because its content is now fully covered by the Directive on 

Administrative Cooperation174) and on interest and royalty payments175 (which eventually led to the 

adoption of the Interest and Royalties Directive176).177 Member States agreed that the Code should enter 

into force on 1 January 1998.178 For its implementation, they decided - in line with the fourth 

compromise proposal (see Section 2.9) - to set up a Council working group to assess potential harmful 

 
165 See Agence Europe, Taxation, 24 October 1997 and Agence Europe, Taxation – Code of Conduct, 21 November 1997. 
166 See Agence Europe, Taxation, 24 October 1997 and Agence Europe, Taxation – Code of Conduct, 21 November 1997. 
167 See Agence Europe, Taxation, 24 October 1997 and Agence Europe, Taxation – Code of Conduct, 21 November 1997. 
168 See Agence Europe, Taxation – Code of Conduct, 21 November 1997. 
169 See Agence Europe, Taxation, 29 November 1997. 
170 See annex I of Council Conclusions of 1 December 1997, OJEU C/2/1998, p. 2-5. 
171 See Council Conclusions of 1 December 1997, OJEU C/2/1998, p. 1 and 6. 
172 See Council Directive of 3 June 2003 2003/48/EC on taxation of savings income in the form of interest payments, OJEU 

L/157/2003, p. 38-48. 
173 See Council Directive (EU) 2015/2060 of 10 November 2015 repealing Directive 2003/48/EC on taxation of savings 

income in the form of interest payments, OJEU L/301/2015, p. 1-4. 
174 See Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and 

repealing Directive 77/799/EEC, OJEU L/64/2011, p. 1-12. 
175 See Council Conclusions of 1 December 1997, OJEU C/2/1998, p. 1. 
176 Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest and royalty payments 

made between associated companies of different Member States, OJEU L/157/2003, p. 49-54. 
177 See Council Conclusions of 1 December 1997, doc. no. 12671/97. See also Commission press release ‘Ecofin Reaches 

Political Agreement on Taxation: “An Historic Breakthrough” Says Commissioner Monti’ of 2 December 1997, doc. no. 

IP/97/1067. 
178 See Council Conclusions of 1 December 1997, OJEU C/2/1998, p. 1-2. 
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tax regimes and to oversee the provision of information on those regimes.179 This led to the establishment 

of the Code of Conduct Group (Business Taxation) on 9 March 1998180, which celebrated its twentieth 

anniversary in 2018 with the adoption of a comprehensive and ambitious work package for the future181. 

The work of this Group, which has proved to be delicate and difficult at times, has significantly changed 

the tax landscape within the EU and internationally (see Chapters 7-8).   

 

The first topic of debate concerned the rollback period for existing harmful tax regimes of Member 

States. Member States agreed that, as a general rule, a period of two years should be sufficient to ensure 

the elimination by Member States of any existing blacklisted regimes.182 This two-year period would 

start after the adoption of the blacklist by the Council. It was agreed that an additional extension might 

be justified “in particular circumstances”183 following an assessment by the Council.184 Code practice 

has shown that several Member States have successfully exploited this possibility of extending the 

rollback deadline, in some cases on illegitimate or questionable grounds (see Chapter 7). 

 

The second topic of debate concerned the question of whether special tax regimes for employees should 

be covered by the Code, as earlier proposed by the Commission. In the end, Member States decided to 

leave these regimes out of the Code’s scope.185 However, as several Member States and the Commission 

were of the opinion that such regimes might fall within the range of problems covered by the Code, 

Member States agreed to discuss this matter in the Monti group after the Code was in force for two years 

with a view to a possible extension of the Code to such regimes.186 Notwithstanding the dissatisfaction 

of several Member States and the Commission, this and later debates have not produced any meaningful 

results as regards special employees regimes (see Chapter 6.3.2). Until now, such an extension has not 

been agreed upon. However, work of the Group reveals that, under certain conditions, elements of 

personal taxation measures may fall within the scope of the Code. Elements of such regimes have been 

considered harmful on several occasions (see Chapters 6.3.2.3 and 7.3). 

 

 

2.12 Summary and conclusions 

 

The drafting of the Code was a tedious and delicate process, but the results provided for a landmark: the 

establishment of a strong political commitment by all Member States to eliminate harmful tax 

competition in the EU and their dependent and associated territories (see Chapter 5). This Chapter 

outlined the most important phases of the development process leading to the Code. Following the 

widely appreciated Ruding Report, which alerted Member States as regards harmful effects of the 

increasing tax competition between them through preferential tax regimes, the First Monti 

Memorandum proposed a global approach on tax issues to help achieve major EU-objectives (instead 

of discussing tax issues on a piece-meal basis, as hitherto had often been the case), such as reducing the 

continuing distortions in the single market, preventing excessive losses of tax revenues and helping tax 

structures to develop in a more employment-friendly way.  

 

This approach turned out to be successful. After endorsement by the informal Verona Ecofin Council 

of 13-14 April 1996 and given more substantial shape by the Commission High-Level Working Group 

leading to the publication of the Second Monti Memorandum, the strategic Monti Group proposed 

forming a comprehensive ‘tax package’, consisting of both legislative and non-legislative measures in 

different tax fields, representing a balance of interest between Member States and where for all there 

would be sticks and carrots to accept for all. The development of a Code to tackle harmful tax 

competition swiftly emerged as the central pillar of this tax package, complemented by legislative 

 
179 See Paragraph H of the Code. 
180 See Council Conclusions of 9 March 1998, OJEU C/99/1998, p. 1-2. 
181 See annex II of report of the Group of 8 June 2018, doc. no. 9637/18, p. 32-35.  
182 See Council Conclusions of 1 December 1997, OJEU C/2/1998, p. 1-2. 
183 See Council Conclusions of 1 December 1997, OJEU C/2/1998, p. 2. 
184 See Council Conclusions of 1 December 1997, OJEU C/2/1998, p. 2. 
185 See Paragraph H of the Code. 
186 See Paragraph N of the Code and Council Conclusions of 1 December 1997, OJEU C/2/1998, p. 1. 
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initiatives to eliminate distortions in the taxation of capital income and to abolish withholding taxes on 

interest and royalty payments between companies. The impressive work of the Monti Group led to the 

'agreement in principle' on the Code by the informal Mondorf-Les-Bains Ecofin Council of 12-14 

September 1997, followed by the publication of a Third and Fourth Monti Memorandum. The 

negotiations in the Fischbach Group eventually paved the way for the ground-breaking result in the late 

evening of 1 December 1997 when Member States reached political agreement on the tax package 

consisting of a Code realized in the form of a Resolution and an invitation to the Commission to submit 

legislative proposals on the taxation of savings income and on interest and royalty payments. The 

Commission and several Member States had clearly favoured a more ambitious tax package with 

indirect taxation measures, but this turned out not to be feasible given the complexity of the problems 

in this area and the resistance of several Member States. The political link between the Code and the 

other the two parts of the tax package has played an important role in reaching agreement on the 

elimination of many harmful tax practices as well as on the adoption of the Savings Tax Directive and 

the Interest and Royalties Directive. 

 

Based on the Code’s travaux préparatoires, this Chapter highlighted the policy considerations leading 

to the incorporation of different elements in the Code. On many elements, the Monti Group swiftly 

found common ground, while other elements triggered heated debates. For example, Member States 

quickly reached consensus on the non-binding political nature of the Code, rather than pursuing a more 

ambitious route through the adoption of a legally binding instrument, which could have been more 

effective in overcoming harmful tax competition given the fact that Member States, in many cases, failed 

to comply with their political commitments in the area abolition of harmful national tax regimes 

(pseudo-case law; see Chapter 7) and of common tax policies for competition sensitive tax issues 

(pseudo-legislation; see Chapter 8). Consensus was also easily reached on a pragmatic approach to 

identify and assess potentially harmful national tax regimes of Member States, a significantly lower 

level of taxation being the primary indicator of a potentially harmful tax regime acting as the 'gateway' 

to the additional broad assessment criteria for harmfulness (see Chapter 6.4).  

 

On the other hand, untill the very last minute, Member States remained deeply divided on the need to 

bring special tax arrangements for employees within the scope of the Code, eventually leading to the 

exclusion of such regimes from its scope. The commitment, adopted in Council conclusions, to rethink 

this question in later years has not led to a revision of the scope either (see Chapter 6.4). Also, the 

geographical scope of the Code has given rise to significant debate, which led to a compromise on the 

inclusion of a geographical extension-clause in the Code aimed at encouraging Member State to 

facilitate the adoption of the Code's underlying principles and criteria outside the EU, especially in their 

dependent or associated territories (see Chapter 5). With the Group's recent work on the establishment 

of the EU list of non-cooperative jurisdictions, this geographical extension has successfully been 

implemented (see Chapters 5.6 and 7).  

 

Soon, Member States agreed that a notification and peer review mechanism combined with a political 

standstill and rollback obligation should be a central component of the Code, but views differed how 

such a mechanism should be formalised and implemented in practice. Therefore, the compromise 

proposals and the adopted Code only include certain abstract principles for the exchange of information 

and review process (see Chapter 4.2.4.2). In the final phase of the adoption of the Code, Member States 

decided to have political oversight over the review process by establishing a special Council working 

party - consisting of high-level representatives of the Member States and the Commission -, rather than 

a dedicated Commission working group. The Commission was given a facilitative and technical role, 

which, in Code practice, turned out to be of great importance for the abolition of many harmful tax 

regimes (see Chapter 7) and the development of policy solutions for competition sensitive tax policy 

issues (see Chapter 8).  

 

Striking is that Member States did not consider it useful to include sanctions for non-compliance in the 

Code. Moral sanctions, in the form of discussions at ministerial level in the Council possibly leading to 

Conclusions, were deemed sufficient. With the benefit of hindsight, this assumption may be challenged, 

especially in the light of the rather high degree of non-compliance by Member States of their political 
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commitments (see Chapters 7-8). Many Member States also underlined the importance of the 

Commission making full use of its State aid powers to address selective preferential business tax 

regimes, for which a matching-commitment was agreed upon, which has clearly encouraged the 

Commission to initiate State aid investigations in cases where the work of the Group was considered 

not adequate (see Chapter 7). Also, a link with combatting tax avoidance and evasion was agreed upon, 

which, in practice, has proven to be an important political basis for the adoption of common coordinated 

solutions for several horizontal tax competition issues (see Chapter 8).  
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3.1 Introduction 

 

The Code politically prohibits harmful tax competition between Member States and is a 

political base for coordinated action to tackle tax avoidance practices of multinational 

companies. It is adopted under two atypical headings: (i) a "Resolution of the Council and the 

Representatives of the Governments of the Member States, meeting within the Council of 1 

December 1997, on a code of conduct for business taxation" (the ‘Resolution containing the 

Code’) annexed to (ii) the "Conclusions of the ECOFIN Council Meeting of 1 December 1997 

concerning tax policy" (the ‘Council Conclusions of 1 December 1997’). Both headings go 

undefined in the EU Treaties and are adopted without any explicit base in the Treaty. Like 

(fiscal) Communications and Notices, they are EU soft law instruments. All of these soft law 

instruments rely on mutual understanding, political agreements, peer pressure and do ut des, 

i.e., on the political desire of the Member States to informally coordinate their tax policies in 

specific areas, in particular: (i) to address harmful tax competition, (ii) to reduce transfer pricing 

issues, and (iii) to align Member States' tax systems with the case law of the CJEU, possibly to 

avoid hard law, which would entail CJEU competence and the possibility of infringement 

actions by the Commission.187 

 

As an EU-soft law instrument, the Code of Conduct for Business Taxation is best characterized 

as an informal para- and pre-law steering instrument (see Section 3.2). It is not part of the 

traditional legislative approach, which lead to harmonisation, such as, e.g., ATAD (1 and 2)). 

Instead, it is a flexible form of soft EU-governance to counter harmful tax competition between 

Member States (see Section 3.3). Moreover, it may be considered as a manifestation of the 

Open Method of Coordination (‘OMC’) (see Sections 3.4 and 3.5). Section 3.2 evaluates the 

Code as an informal para- and pre-law steering instrument. Sections 3.3-3.5 assess the Code as 

an OMC(-type) soft governance process. 

  

 

3.2  Soft law (I): an informal para- and pre-law steering instrument 

 

Legal doctrine distinguishes three characteristics of soft law: (i) rules of conduct or 

commitment, (ii) no legally binding force, and (iii) practical consequences for behaviour.188 

Based on these core characteristics, Senden adopted the following definition of soft law: “Rules 

of conduct that are laid down in instruments which have not been attributed legally binding 

force as such, but, nevertheless, may have certain (indirect) legal effects, that are aimed at and 

may produce practical effects”.189 This definition reflects the tension between intention 

(purpose) and outcome; a soft law instrument establishes rules of conduct aimed at producing 

at least some practical effects, but this effect depends on factors other than legally binding 

force.190  

 

The title ‘Code of Conduct for Business Taxation’ highlights the objective of the Code to 

establish rules of conduct aimed at influencing the behaviour (conduct) of its addressees, 

especially the Member States. In the Code's travaux préparatoires, the Code is defined as “an 

agreement defining rules of behaviour which are intended to prevent certain tax measures from 

harming the common interest” (see Chapter 2.5).191 Moreover, the travaux préparatoires 

 
187 See Nouwen, M.F. and Wattel, P.J. (2018), p. 927. 
188 See Senden, L. (2003), p. 104. 
189 See Senden, L. (2003), p. 104. 
190 See Senden, L. (2003), p. 104. 
191 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, p. 2. 
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highlight that the Code “sets out rules of behaviour designed to prevent particular tax measures 

from harming the common interest and jeopardizing the efficient functioning of the Single 

Market”.192 To this end, the Code lists assessment criteria to decide which behaviour is harmful 

(see Section 3.5 and Chapter 6) in the context of achieving key EU objectives, notably 

“reducing the continuing distortions in the single market, preventing excessive losses of tax 

revenue or getting tax structures to develop in a more employment friendly way” (see Chapter 

2.3).193 The Code can be characterised as normative and external but not legally enforceable 

rules of conduct intended to be generally applicable, i.e., to be applied by and to ensure fair tax 

competition between Member States. By adopting the Code, Member States agreed to respect 

“certain common rules of behaviour which would complement their legal obligations under 

Community law.”194 

 

The Code, therefore, is a gentlemen's agreement of a political nature. The opening statement in 

Paragraph A of the Code underlines that the Code has no legally binding force: “Without 

prejudice to the respective spheres of competence of the Member States and the Community, 

this code of conduct, which covers business taxation, concerns those measures which affect, or 

may affect, in a significant way the location of business activity in the Community.”195 The 

Code’s mere political character is also underlined in the Preamble of the Resolution containing 

the Code by “EMPHASIZING that the code of conduct is a political commitment and does not 

affect the Member States' rights and obligations or the respective spheres of competence of the 

Member States and the Community resulting from the Treaty”196.  

 

Although the Code is not legally binding, it is clear that all Member States must respect and 

implement its rules and principles. This is reflected, inter alia, in both the standstill197 and 

rollback198 commitments (see Chapter 4.2.4), which speak of “commit”, “respect”, and “will 

amend”. Although the Code itself does not set concrete implementation deadlines, Member 

States are urged to eliminate harmful tax practices “as soon as possible”.199 Furthermore, 

Member States agreed in the Council Conclusions of 1 December 1997 that "a period of two 

years, as a general rule, should be sufficient [to] rollback" blacklisted tax regimes. Additionally, 

Member States were requested to periodically inform the Group on actions taken to implement 

their standstill and rollback commitments under the Code (see Chapter 4.2.4).200    

 

The actual legal qualification of the Code, of course, depends first and foremost on the legal 

title under which Member States have adopted it. The travaux préparatoires of the Code show 

that during its drafting, the Commission presented two main options for the Code’s legal basis 

(see Chapter 2.5) The first was the expression of a recommended practice that would not be 

binding, but would have moral and political force. The second was adopting the political 

agreement in a legally binding instrument.201 Member States quickly preferred the moral and 

political approach202 over the more ambitious objective of a legally binding instrument (see 

 
192 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, p. 2. 
193 See Council Conclusions of 1 December 1997, p. 1. 
194 See working document of the Taxation Policy Group of 11 March 1997, doc. no. TPG\970311\1, p. 4. 
195 See Paragraph A of the Code.  
196 See Preamble of the Code. 
197 See Paragraph C of the Code. 
198 See Paragraph of the Code. 
199 See Paragraph D of the Code. 
200 See Paragraph H of the Code. 
201 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 8, p. 3. 
202 See working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, p. 8. See also 

Paragraph A of the first compromise proposal for the Code.  
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Chapters 2.5 and 2.6)203. As observed in Section 3.1, the Code has eventually been adopted 

under the heading of two soft law instruments, i.e., a Resolution annexed to Council 

Conclusions of 1 December 1997. 

 

The Council Conclusions of 1 December 1997 were adopted solely by the Council, whereas the 

Resolution containing the Code was a joint decision by the Council and the Representatives of 

the Governments of the Member States (‘RGM’). This raises the question of the significance 

of these different capacities. Decisions are mostly adopted not only by the Council, but also by 

the RGMs, often meeting within the Council, known as ‘RGM acts’.204 The Council and the 

Representatives of the Member States may also adopt acts jointly, known as ‘mixed acts’.205  

Initially, RGM acts and mixed acts were simply designated as acts or decisions, but later they 

were ‘codified’ in specific soft law instruments.206 It may be inferred from literature that RGM 

acts are, in fact, international treaties, or at least intergovernmental acts, concerning matters 

which in principle fall outside the EU's competences, although they often have a certain link 

with EU-policies.207 On the other hand, mixed acts, including the Resolution containing the 

Code of Conduct for Business Taxation, fit better into the EU-legal framework, and may well 

touch upon EU-competences,208  as in the case of the Code, which partly overlaps with both 

state aid matters (Articles 107 and 108 TFEU; see also Chapter 7.16.3) and market distortion 

matters (Articles 116 and 117 TFEU; see Chapter 9). 

 

The (lack of a) legal basis in the Treaties determines whether the Council may adopt a resolution 

or conclusions by itself or should adopt them jointly with the Representatives of the 

Governments of the Member States. The Code is a political commitment resulting from a 

compromise between Member States concerning a policy area (i.e., business taxation; see 

Chapter 6) that in principle is an area of shared competence in which both the EU and the 

Member States may regulate, but in which, in reality, the EU has undertaken very little 

legislative action. In addition, Member States agreed that the Code should also be applied in 

Member States’ dependent and associated territories, most of them falling outside the scope of 

the Treaties, and that its principles would also be exported to third States (see Chapter 5). 

Consequently, not only unanimous agreement of the Member States’ Finance Ministers in the 

Council was required, but also the agreement of the Representatives of the Governments of the 

Member States for the adoption of a Code of Conduct whose material and geographical scope 

is beyond EU-competence foreseen in the EU-Treaties.209 

 

Some observations may be made on the political character of the provisions of the two soft law 

instruments by which the Code was adopted. Generally speaking, provisions in resolutions or 

conclusions are twofold in nature.210  First, they contain considerations expressing opinions, 

acknowledgements, recognitions, and confirmations of certain views or considerations 

stressing the need or desirability of certain actions.211 Examples of such words used in the 

Council Conclusions of 1 December 1997 are “approved”, “took note”, “agreed to”, 

“considered”, etc. Such declaratory considerations inform the public of the Council's views and 
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206 See Senden, L. (2003), p. 219. 
207 See Senden, L. (2003), p. 220. 
208 See Senden, L. (2003), p. 220. 
209 See Dos Santos, A.C. (2009), p. 254. 
210 See Senden, L. (2003), p. 222 and 237. 
211 See Senden, L. (2003), p. 222 and 237. 
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describe the background, and the approach of the solution to address harmful tax competition.212 

Similarly, the Preamble of the Resolution containing the Code of Conduct for Business 

Taxation contains capitalized words like “recalling”, “acknowledging”, “noting”, and 

“emphasizing”. It shows political acceptance of coordinated action at EU-level, for example, 

by “ACKNOWLEDGING the positive effects of fair competition and the need to consolidate 

the competitiveness of the European Union and the Member States at international level, whilst 

noting that tax competition may also lead to tax measures with harmful effects”213 and 

“ACKNOWLEDGING, therefore, the need for a code of conduct for business taxation designed 

to curb harmful tax measures”214. Second, the Council Conclusions of 1 December 1997 and 

the Resolution containing the Code include provisions which call on the Member States to take 

specific action. This is reflected in the Council Conclusions by words such as “called on”. 215  

 

In view of the above, the Resolution’s aim is twofold.216 The Preamble is a testimony of the 

political acceptance of the rationale and principles for future EU action to combat harmful tax 

competition. This action is specified in the Code, which Member States unanimously adopted 

and are politically required to implement. The Resolution containing the Code, therefore, 

clearly has a ‘steering’ function217; i.e., it establishes closer cooperation between Member States 

in the field of harmful tax competition in a legally non-binding way. Unlike a Recommendation, 

which is provided for in the Treaties218 as an EU-legal instrument and which therefore is a 

formal steering instrument, the Resolution containing the Code is a non-formal steering 

instrument. Considering the above, the Resolution containing the Code can thus be 

characterised as an ‘informal steering instrument’219, distinguishing it from the other soft law 

instruments: ‘preparatory and informative instruments’220, such as the Ruding Report (1992)221 

and the Monti Memorandums222 (1996-1997) (see Chapter 2); ‘interpretive and decisional 

instruments’223, such as the Commission Notice on the notion of state aid (2016)224; and ‘formal 

steering instruments’225, such as the Recommendation on simplification of withholding tax 

relief procedures (2009)226.227 

 

This classification, which, in essence, already provides some insight on the relationship 

between the Code and primary and secondary EU law, can be further defined and categorized 

on the basis of the following three distinct functions of soft law: (i) pre-law function, i.e., 
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220 On this topic, see Senden, L. (2003), p. 115-135. 
221 See Ruding Report, 1992. 
222 See First Monti Memorandum, 1996; Second Monti Memorandum, 1996; Third Monti Memorandum, 1997; 

and Fourth Monti Memorandum, 1997. 
223 On this topic, see Senden, L. (2003), p. 137-163. 
224 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the 

Functioning of the European Union, C/2016/2946, OJEU C/262/2016, p. 1-50. This Notice was preceded by the 

Commission Notice on the application of the State aid rules to measures relating to direct business taxation, 98/C 

384/03, OJEU C/384/1998, p. 3-9 
225 On this topic, see Senden, L. (2003), p. 165-216. 
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OJEU L/279/2009, p. 8-11 supplemented by the EU Code of Conduct on Withholding Tax 

Procedures, December 2017. 
227 For a further classification of soft law instruments, see Senden, L. (2003), p. 109-110. 
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adopted to elaborate and prepare future legislation, or in the sense that it might pave the way 

for the adoption of future legislation, (ii) post-law function, i.e., adopted to complement and 

support existing EU law; and (iii) para-law function, i.e., adopted instead of or as an alternative 

to EU law.228 The Code, and, in particular, the work of the Group implementing the Code, 

seems to fulfil two of these three main functions. Firstly, to the extent the Code is implemented 

by the Group through pseudo-case law decisions on the compatibility of a national tax regime 

with the Code (see Chapters 6 and 7), it fulfils a para-law function, as it is used as an alternative 

to legislation, where the latter, during the drafting of the Code, was merely held out a prospect 

in the event of unsatisfactory implementation of the Code by Member States (see Chapter 2). 

Secondly, to the extent the Code is implemented through the adoption of common soft law 

policies for general competition sensitive tax issues, which, in essence, qualify as pseudo-

legislation, it may fulfil a pre-law function as agreed soft law policies have sometimes paved 

the way for the adoption of future hard law. For instance, conversion of the pseudo-legislation 

on the exchange of information on tax rulings and hybrid mismatches into hard law (i.e., the 

exchange of rulings directive and the anti-avoidance directives (ATAD 1 and 2)) appeared to 

be the only effective approach for ensuring the objectives politically agreed upon. 

 

 

3.3  Soft law (II): soft governance to tackle harmful tax competition 

 

The adoption of the Code and the increasing popularity of soft law instruments in the EU over 

the past three decades may be explained by the shift towards new forms of governance, where 

horizontal relations, networking and stakeholder involvement replaced hierarchy, a strict 

normative order and centralized top-down legislation and governance.229 These new forms of 

governance are not inventions of the EU itself, but part of a broader shift from government to 

governance, both within States and at supranational and international level.230 Within the EU, 

this shift was triggered by the adoption of the Maastricht Treaty in 1991. This Treaty provided 

political support and legal space for the development of what is nowadays referred to as the 

gradual development of a legislative and regulatory culture within the EU based on the notions 

of flexibility, differentiation and soft EU-governance (coordination)231 as an alternative to the 

traditional legislative approach leading to the adoption of formal and legal measures 

(harmonization), such as regulations and directives. By complementing the traditional 

legislative approach with non-legislative instruments, the EU sought to better involve citizens 

and organisations (stakeholders) in the EU policy-making process. This new European 

governance approach was supposed to increase the confidence of civil society in how Member 

States, by acting together within the EU, effectively address their concerns.232 Since then, a 

wide variety of different forms of soft governance in different policy fields have emerged in 

the EU.233  

 

Literature on this topic, particularly in political and social sciences, has grown significantly 

over the past two decades, also in comprehensiveness.234 As pointed out by Craig and De Búrca, 
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the result is a dizzying and often confusing picture for those who try to understand the essence 

of the debate and to command a view of what is at stake.235 They, therefore, focus on the core 

of the new forms of soft governance, which they describe as a “shift away from hierarchical 

governance towards more flexible forms of governance”236. In 2000, in its White Paper on 

Governance, the Commission gave the following (normative) definition of soft EU-governance: 

“rules, processes and behaviour that affect the way in which powers are exercised at European 

level, particularly as regards openness, participation, accountability, effectiveness and 

coherence”237. It announced it would make greater use of other than traditional forms and modes 

of governance and regulation, less prescriptive and/or of a non-governmental nature. The 

increasing use of soft governance was encouraged by the Commission to promote greater 

openness, accountability and responsibility for all those involved.238  

 

Given also that corporate tax harmonisation was difficult to achieve, as it requires unanimity 

(see Chapters 2.2 and 2.3), the EU resorted in the mid-1990s to the adoption of soft law 

instruments in the area of direct taxation. In its Communication “Tax policy in the European 

Union - priorities for the years ahead” (2001)239, the Commission underlined the need to replace 

the hard law approach (harmonisation) with a soft law approach (coordination). This new 

strategy led to different soft law initiatives in the field of direct taxation, many of which have 

proved to be reasonably successful, including, especially, the work of the Code of Conduct 

Group in tackling harmful tax competition (see for the concrete results Chapters 7 and 8), the 

work of the  Joint Transfer Pricing Forum (‘JTPF’) in reducing double taxation as a result of 

transfer pricing disputes240, and also Member States' compliance with Commission 

Communications on a wide range of sensitive tax policy issues.241 

 

It is noteworthy that in the field of direct taxation, a clear opposite trend has recently set in: 

from coordination to harmonisation and from soft law to hard law. As a result of the financial 

and budgetary crises (2008-2014), the OECD/BEPS-project (started in 2013), the ongoing 

public and political outrage over tax avoidance practices of multinational companies and over 

tax fraud, and the desire of the EU to be at the forefront of a coordinated anti-BEPS and anti-

fraud policy (to set world standards), the call and necessity for legally enforceable anti-fraud 

and anti-avoidance rules increased.242 This has resulted, among others, in hard-law minimum 

harmonisation of anti-avoidance measures (the ATAD 1243 and ATAD 2244 Directives), 

mandatory automatic exchange of information on tax rulings between Member States245, 
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mandatory country-by-country reporting by multinationals,246 and mandatory disclosure of 

potentially aggressive tax planning arrangements by intermediaries247.  

 

Still, especially in non-tax areas, a wide range of soft EU-governance forms may be highlighted 

that illustrate the dominant shift from hierarchical to more flexible forms of soft EU-

governance. In the next Sections, only one particular form of EU-soft governance will be 

discussed because it is of particular importance for the Code of Conduct on Business Taxation, 

i.e., the Open Method of Coordination (‘OMC’). Scholars, especially in political and social 

sciences, have qualified the Code as an OCM(-type) process. In Section 3.5, the Code’s 

characteristics will be discussed in the light of this form of soft EU-governance, which will, 

therefore, first be explained in Section 3.4.  

 

 

3.4  The Open Method of Coordination 

 

Almost twenty years ago, a new form of governance emerged within the EU, known as the 

Open Method of Coordination.248  It was introduced by the European Council in 2000249 to 

realize the long-term strategic EU-policy objectives of the Lisbon Agenda250, which has been 

superseded by the Europe 2020 Strategy251 in the meantime. The Lisbon Agenda set ambitious 

targets for several policy areas facing structural changes at that time, such as research and 

development, enterprise, economic reform, education, employment and social inclusion.252 The 

OMC focuses on policy coordination rather than legal harmonisation. It stimulates the exchange 

of best practices and enhances convergence in policy areas which are predominantly the 

responsibility of Member States, but which are also of great importance to the EU.253 

 

Even though the OMC was first mentioned in the 2000 Council Conclusions, the OMC story 

did not start in Lisbon. Well-known OMC processes were initiated before 2000, such as the 

economic policy coordination process (introduced by the Maastricht Treaty in 1992; known as 

the Broad Economic Policy Guidelines254) and the employment policy coordination process 

(introduced by the Amsterdam Treaty in 1997; known as the European Employment 

Strategy255). Several scholars have also classified the Code as an OMC that originated well 

before the Lisbon Treaty.256  

 

Box 3.1 below contains the broad definition given by the European Council to the OMC.257 It 

is defined as a “means of spreading best practice and achieving greater convergence towards 
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the main EU goals”258. It aims to organise a learning process on how to deal in a coordinated 

approach with common challenges of the global economy while respecting national diversity. 

The definition contains a list of four stages and several main features of the most complete form 

of an OMC. Some functionalities are only included when necessary in the governance method 

applied in a specific policy area. In its most sophisticated form, the OMC contains the following 

features259: 

-  agreed guidelines; 

-  benchmarking and exchange of best practices; 

-  multilateral surveillance; 

-  agreed principles and indicators; 

-  iterative learning processes; and 

-  implementation in national policies and legislation. 

 
Box 3.1: OMC-definition of the European Council (2000)  

 

"37. Implementation of the strategic goal will be facilitated by applying a new open method of coordination as the 

means of spreading best practice and achieving greater convergence towards the main EU goals. This method, 

which is designed to help Member States to progressively develop their own policies, involves: 

 

- fixing guidelines for the Union combined with specific timetables for achieving the goals which they set in 

the short, medium and long terms;  

- establishing, where appropriate, quantitative and qualitative indicators and benchmarks against the best in the 

world and tailored to the needs of different Member States and sectors as a means of comparing best practice;  

- translating these European guidelines into national and regional policies by setting specific targets and 

adopting measures, taking into account national and regional differences;  

- periodic monitoring, evaluation and peer review organised as mutual learning processes. 

 

38. A fully decentralised approach will be applied in line with the principle of subsidiarity in which the Union, the 

Member States, the regional and local levels, as well as the social partners and civil society, will be actively 

involved, using variable forms of partnership. A method of benchmarking best practices on managing change will 

be devised by the European Commission networking with different providers and users, namely the social partners, 

companies and NGOs.” 

 

Source: European Council Conclusions of 23-24 March 2000, par. 37-38, p. 10-11. 

 
Box 3.2: OMC-definition of the Commission (2001) 

 

“Community action may be complemented or reinforced by the use of the so-called “open method of co-

ordination” [...]. [The method] is used on a case by case basis. It is a way of encouraging co-operation, the exchange 

of best practice and agreeing common targets and guidelines for Member States, sometimes backed up by national 

action plans as in the case of employment and social exclusion. It relies on regular monitoring of progress to meet 

those targets, allowing Member States to compare their efforts and learn from the experience of others.” 

 

Source: Commission White Paper on European Governance, 25 July 2001, p. 1-29. 

 

The OMC is intergovernmental in nature, whereas the traditional legislative approach is 

supranational, referring to the high authority of the EU institutions as supranational institutions. 

In the light of other integration methods, ranging from supranational harmonisation to political 

cooperation on the basis of diplomacy, the OMC appears to take an intermediate position.260 

While the instruments of OMC’s are not legally binding, their effectiveness through multilateral 

surveillance, exchange of best practices, and peer-pressure (ultimately possibly naming and 

 
258 See European Council Conclusions of 23 and 24 March 2000, par. 37, p. 10. 
259 See Radaelli, C.M. (2003), p. 15. 
260 See Presidency note of 14 June 2000, doc. no. 9088/00, p. 6. 
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shaming), should not be underestimated. They commit Member States to work together to 

achieve common objectives which cannot be achieved unilaterally or bilaterally, while 

respecting national diversity.261  

 

It should be noted, however, that it is not the purpose of an OMC to rank Member States’ 

achievements in a particular policy area. The method rather initiates a learning process at 

supranational level (EU) to stimulate the exchange and sharing of best practices and to help 

Member States to improve their national policies.262 Even though OMC's are a soft law 

mechanism, and their coordination goals cannot be legally enforced, they are more than simple 

cooperation. The method creates an EU-platform based on regular verification of agreed 

strategic guidelines, the establishment of common principles and success indicators, the setting 

of objectives adapted to specific national and regional needs, the introduction of a monitoring 

system on the basis of benchmarks and the assessment of progress made by Member States.263   

 

As OMC's are based on voluntary political compliance by Member States, there are in principle 

no sanctions if a Member State fails to comply with agreed principles and/or commitments. 

This, in contrast to, for example, the Commission's monitoring of Member States' compliance 

with tax Directives, which may lead to infringement actions against Member States before the 

CJEU, and eventually, in case of persistent non-compliance, even to penalty payments. 

Enforcement of the acquis communautaire is one of the most important tasks of the 

Commission, as guardian of the Treaties and of secondary EU-legislation.  

 

The European Council's definition quoted above shows that the OMC is a form of soft 

governance that fully recognises the subsidiarity principle. The method may promote 

convergence in areas of common interest and agreed common objectives, while respecting 

national and regional differences.264 Furthermore, the Commission's definition quoted above 

underlines that the method is aimed at complementing or reinforcing EU-action, in particular 

in policy areas where there is little room or possibilities for the traditional legislative approach 

of EU policymaking. This means that the OMC and the traditional legislative approach are not 

alternative but complementary methods to achieve positive integration. Consequently, the 

existence of EU-legislation in a given policy area does not necessarily exclude the operation of 

an OMC, nor vice versa.265 

 

It is important to keep in mind that the term ‘OMC’ is used in a flexible way. The occurrence 

of the respective OMC features mentioned above differs from one policy area to another. These 

differences relate, for example, to the (legal) basis and political mandate, the EU objectives 

pursued, the governance and the representation (by civil servants) of the committee or working 

group, and the role of other (potential) stakeholders, such as the European Parliament, social 

partners and non-governmental organisations.266 The OMC is thus a general and flexible 

coordination mechanism which may be tailored to suit particular policy-making needs. Because 

of this flexibility, there are significant differences between OMC’s. As stated by Craig and De 

Búrca, it can be described as a cookbook with recipes, with variations on a theme, rather than 

as a single recipe.267 Since the formal introduction of the method, many OMC-like processes, 
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or elements of OMC processes, have been applied in many different policy areas. Apart from 

their application in the above-mentioned economic and employment policy areas, OMC’s have 

been put in place, for example, in the areas of social inclusion, pensions and health, and similar 

mechanisms have been established in areas such as research, education, business, and the 

information society.268 

 

Although each policy area has its own tailor-made OMC, the following six main stages, with 

different key players, may be distinguished in an ideal-type OMC, from agreeing policy 

objectives by the European Council and/or Council of the European Union to implementing 

best practices by Member States269: 

-  The European Council or the Council of the European Union is the initiator of an OMC 

process in a specific policy area;  

-  The Commission formulates (broad) EU-guidelines or common objectives and presents 

them, with timetables, to the Council, which may amend them before adoption; 

-  The Commission establishes success indicators, plans and programs and submits these 

to the Council, which may amend any of them before adoption; 

-  A special committee/working group will monitor the progress made through a joint 

assessment and comparison of national policies within the EU and seeks to identify best 

practices; 

-  Peer learning takes place in mutual learning groups with experts, Commission officials 

and representatives of the Member States. The exchange of best practices facilitates 

policy learning; and 

-  Member States are (politically) encouraged (but not obliged) to implement and apply 

identified best practices in their national policies and legislation. 

 

OMC’s thus are generally an iterative learning processes. An OMC is usually renewed after no 

more than three years.270 This means that, unlike the traditional legislative approach, whereby 

legislation is formally entering into force for an indefinite period after the Council and the 

European Parliament have adopted a legislative proposal tabled by the Commission, common 

objectives, EU-guidelines and other common principles produced in OMC’s are repeatedly 

confirmed at the beginning of each (3-year) cycle and may be updated or repealed in the light 

of (best practices) experience and factual or political developments in a policy area.271 In many 

cases, it is difficult to identify the actors involved in a specific OMC, because the procedures 

are, in practice, controlled predominantly by a committee/working group with a very limited 

democratic legitimacy.272 Nonetheless, below the involvement and interrelationships of some 

key players usually involved in an OMC(-like) process will be described: 

(a)  The European Council; 

(b) The Council of the European Union; 

(c)  The European Commission; 

(d) The European Parliament; 

(e)  The Member States 

(f)  The stakeholders; and 

(g) The national parliaments 

 

 
268 See Craig, P.P. and De Búrca, G. (2011), p. 170. 
269 See also paper of the Working Group on Economic Governance of 26 September 2002, doc. no. WG VI, p. 

13-15. 
270 See Tucker, C.M. (2003), p. 6. 
271 See Tucker, C.M. (2003), p. 6-7. 
272 See paper of the Working Group on Economic Governance of 26 September 2002, doc. no. WG VI, p. 16. 
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Ad (a) European Council 

Nowadays, the European Council, consisting of the EU Heads of State and Government of the 

Member States together with the President of the European Commission, is an important 

political decision-making institution for establishing common strategic policy objectives and 

drafting of guidelines and monitoring of their implementation at national level (in cooperation 

with the relevant Council formation (see Ad (b) below)) .273 OMC’s are generally created after 

the European Council has decided that particular areas of concern require policy coordination 

and has established that Member States are not prepared to surrender competencies to the EU 

in that particular field.274 Typically, this is done by agreeing on new strategic objectives and 

defining a list of deliverables. Examples are the aforementioned Lisbon Agenda275 and the 

Europe 2020 Strategy276. 

 

Ad (b) Council of the European Union 

The Council of the European Union, composed of the competent Ministers of the Member 

States in a particular field, plays a governmental role in the OMC's procedural framework.277 

The Council's areas of cooperation have expanded significantly over the past two decades, 

notably through the gradual expansion of governmental functions in areas covered by 

coordination processes, alongside the traditional legislative function of the Council.278 Usually, 

the European Council initiates an OMC in a particular policy area, but the specific Council 

formation (such as the Ecofin Council) to implement it is often of great significance in an OMC. 

The relevant Council formation, assisted by working parties or committees composed of 

representatives of the Member States and the European Commission, usually defines the 

playing field and the rules, by agreeing on objectives, principles, indicators and benchmarks, 

but also has the final say, by monitoring progress, by endorsing progress reports and by framing 

Council conclusions and new or further mandates.   

 

Ad (c) European Commission 

The Commission's role in OMC’s is weaker than its central supranational role in initiating, 

formulating and implementing legislative measures under the traditional legislative procedure. 

Nonetheless, the Commission's role in the OMC’s should not be underestimated. Assisted by 

committees and working groups composed of representatives of the Member States and the 

Commission, it is often the driving force and an important agenda setter of an OMC process. It 

plays a central role in giving the requisite impetus and acts as both a secretary and a catalyst in 

the various stages of an OMC process, for example, through (i) preparing proposals for 

European guidelines; (ii) facilitating the exchange of best practice between Member States; (iii) 

proposing assessment indicators; and (iv) facilitating the monitoring and peer review process.279  

 

After multilateral review of Member States' national policies, i.e., identification of best 

practices indicators and assessment of Member States' progress in peer-learning groups, the 

Commission and the Council often jointly draft a progress report on the realisation of agreed 

policy goals in a particular policy area. Although OMC’s are generally initiated in policy areas 

where Member States wish to retain national sovereignty, critics say the Commission uses 

OMC’s to increase its influence - due to its central role in OMC’s - in policy areas where the 

 
273 See paper of the Working Group on Economic Governance of 26 September 2002, doc. no. WG VI, p. 13. 
274 See Tucker, C.M. (2003), p. 6-7. 
275 See European Council Conclusions of 23-24 March 2000. 
276 See European Council Conclusions of 17 June 2010. 
277 See paper of the Working Group on Economic Governance of 26 September 2002, doc. no. WG VI, p. 14. 
278 See paper of the Working Group on Economic Governance of 26 September 2002, doc. no. WG VI, p. 14. 
279 See paper of the Working Group on Economic Governance of 26 September 2002, doc. no. WG VI, p. 14. 
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EU has no or limited legislative powers, as a result of which it would act outside its sphere of 

competence.280 

 

Ad (d) European Parliament 

The involvement of the European Parliament in OMC's is generally limited due to the 

intergovernmental nature of OMC's, where most of the agreed policies are implemented by 

Member States and monitored by the European Council and the Council of the EU.281 As a 

result of the European Parliament's weak and unsystematic involvement, many OMC’s have 

been criticised both by the Parliament282 and by legal scholars283, 284 as undemocratic, given that 

also national parliaments have very little influence, if these are aware of the OMC’s in the first 

place (see Ad (f) below). 

 

Ad (e) Member States 

As long as no OMC is initiated in a specific policy area where no legally binding EU measures 

are in force, Member States design and implement their national policies on an individual basis. 

Once an OMC is in place, common objectives and guidelines are developed, mechanisms are 

established to monitor the implementation of best practices, and Member States are requested 

to draft national action plans and progress reports. Both give an overview of the state of play in 

a specific policy area and of the actions taken by Member States to implement agreed common 

guidelines or objectives.285 Periodic monitoring and joint assessments provide peer pressure 

and mutual learning, which politically encourages rather than forces Member States to 

implement and apply best practices in national policies and legislation.286 

 

Ad (f) Stakeholders 

The involvement of local and regional actors, often defined as stakeholders, appears to be rather 

limited in most OMC’s. According to scholars, OMC’s generally seem to be the domain of a 

small circle of civil servants with expertise in specific fields.287 The general public is certainly 

not aware of many OMC’s, and the general media practically never report on them. 

 

Ad (g) National parliaments 

Since the OMC is intergovernmental in nature, national parliaments are in principle, from a 

constitutional point of view, in a strong position to influence policy areas where the method is 

applied. Clearly, this is only the case if national parliaments are willing and able to monitor 

their governments in these areas.288 Research shows that national parliaments hardly influence 

OMC(-like) processes, probably because they are not aware of them.289 

 

After having discussed the different features of an ideal-type OMC and the role of key players 

involved in this soft governance process, it is time to turn to the question what place should be 

held by the OMC in the EU policymaking process. Considering the above, the method, first of 

 
280 See paper of the Working Group on Economic Governance of 26 September 2002, doc. no. WG VI, p. 17. 
281 See paper of the Working Group on Economic Governance of 26 September 2002, doc. no. WG VI, p. 14-17. 
282 See Prpic, M. (2014), p. 1-2. 
283 See Craig, P.P. and De Búrca, G. (2011) p. 181-182. 
284 See also paper of the Working Group on Economic Governance of 26 September 2002, doc. no. WG VI, p. 

16-17. 
285 See Tucker, C.M. (2003), p. 7. 
286 For the influence an OMC’s may have on Member States’ national policy making see, López-Santana, M. 

(2006), p. 481-499.  
287 See Duina, F. and Raunio, T. (2007), p. 497. 
288 See Duina, F. and Raunio, T. (2007), p. 501-502. 
289 On this topic, see Benz, A. (2007), p. 505-522. 
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all, could be a useful tool in policy areas in which national identity or culture is an issue and 

where a legislative approach is not well suited. Secondly, the OMC may provide a solution 

where Member States' policies at national level are so different and complex that harmonisation 

appears disproportionate in relation to the objectives pursued. Thirdly, the method could be 

effective in areas where Member States cherish their sovereignty and do not (yet) wish to 

harmonise national policies at EU level, but recognise the political or factual need to work 

together to realise shared objectives.290 

 

At the same time, most of the literature on the OMC is critical. Studies on the impact, influence 

and effectiveness of OMC’s report varied results.291 It is often doubted, for example, whether 

the method has produced the desired policy-driven effect.292 Doubts are also frequently 

expressed as to whether the European Council's original intention to involve stakeholders in the 

governance has been realized.293 A final recurring criticism is that the governance method 

violates constitutional values, including the institutional balance within the formal EU decision-

making process, the rule of law, fundamental rights, and democratic principles.294 

 

 

3.5  The Code of Conduct for Business Taxation as an OMC in disguise? 

 

This Section considers the question of how the governance and working method of the Group 

implementing the Code may be defined in terms of governance theory. It addresses the question 

to what extent the Code may be considered an OMC(-type) soft governance process, as 

submitted by political and social science scholars.295  

 

In two papers, published in 2002 and 2003, Radaelli compares different OMC(-like) processes 

applied in different policy areas and categorizes the Code as a policy instrument where 

policymakers have used an innovative combination of OMC-features, but where they had no 

intention beforehand of using the OMC.296 The other two categories he distinguishes, are (i) 

instances in which the OMC was intentionally used as an important working method and, (ii)  

instances in which policymakers had indicated that they wished to use the method, but where 

only some OMC-characteristics were in practice applied.297 Given that the Code of Conduct on 

Business Taxation was agreed well before the Lisbon European Council of March 2000 (see 

Section 3.4), and the drafters of the Code could therefore not have envisaged using the OMC 

as a working method (see Chapter 2), Radaelli qualifies the Code as an “open method of 

coordination in disguise”298 However, it seems more obvious to speak of a forerunner, or 

perhaps even a pioneer, of the later OMC; the Code may even have triggered European 

policymakers to formalize the governance and working methods of the Code of Conduct Group 

in the form of an OMC. In comparing the Code to the subsequently formulated OMC, Radaelli 

discerns several features of the Code that were later generally applied in the most sophisticated 

forms of the OMC, including (i) guidelines; (ii) peer review; (iii) best practices; (iv) 

 
290 See paper of the Working Group on Economic Governance of 26 September 2002, doc. no. WG VI, p. 15-17. 
291 See Craig, P.P. and De Búrca, G. (2011), p. 181. 
292 See, e.g., Moravcsik, A. (2003). 
293 See, e.g., Smismans, S. (2006), Kohler-Koch, B. and Larat, F. (2008), and Scott, C. (2009), p. 160-173.  
294 See, e.g., Hatzopoulos, V. (2007), p. 309-342. 
295 See Laffan, B. and Shaw, C. (2015), p. 13-14; Radaelli, C.M. (2002), Radaelli, C.M. (2003), and Visser, I 

(2016). 
296 See Radaelli, C.M. (2003), p. 32. 
297 See Radaelli, C.M. (2003), p. 31. 
298 See Radaelli, C.M. (2003), p. 32. 
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benchmarking; (v) learning; and (vi) diffusion of shared beliefs among policymakers (see 

Section 3.4).299 

 

Based on literature and publicly available information about the work of the Group, as well as 

on a series of interviews with EU civil servants directly involved in Code-issues, the author of 

this study concludes that the Code certainly shows the first three features mentioned 

(guidelines, peer review, and best practices). Voluntary agreement, peer review, timetables, and 

identification of ‘worst’ (harmful) practices bring the Code process into line with the thrust of 

the method.300 An analysis of the Group's work over the past two decades further demonstrates 

that also benchmarking, albeit to a lesser extent than generally under the OMC, as well as peer 

pressure, are present in the Code’s governance framework (see Section 3.4). As analysed below, 

these five features (guidelines, peer review, best practices, benchmarking, and peer pressure) 

are the building blocks of the Group's soft governance in the area of pseudo-case law (see 

Chapter 7) and pseudo-legislation (see Chapter 8). 

 

Ad (a) OMC-features in the area of pseudo-case law 

In this area of work, the features ‘agreed guidelines’ and ‘best practices’ (or rather: harmful 

practices) are clearly present, as the Council and the Representatives of the Governments of the 

Member States developed a soft law policy steering instrument (see Section 3.2) containing a 

four-step approach to assess whether a national tax regime is harmful (see Chapter 6). Strictly 

speaking, one cannot speak of best practices in terms of one Member State learning from other 

Member States how things should be done, as typically is the case in policy areas where the 

method is applied. Indeed, the Code does not define what a ‘good practice’ is, but only what a 

bad practice is (how things should not be done).301  

 

Defining a best practice of tax competition would also not make much sense, given (i) the 

widely different views among policymakers, politicians, non-governmental organisations, 

academics, tax advisors, and taxpayers, etc., on which would be the best and most fair corporate 

tax system, and (ii) that would, in fact, imply harmonization of corporate taxation, although the 

aim of the whole Code exercise is to avoid such loss of sovereignty. Nevertheless, by listing a 

common set of principles and criteria, especially the no-go’s, the Code provides Member States 

with a toolbox to determine the 'worst' (harmful) tax practices (see Chapter 6), which are 

considered unacceptable in the light of common internal market interest (see Chapter 2).302 

 

The work of the Code Group in assessing the compatibility of potentially harmful tax regimes 

with the Code criteria relies on the key OMC-features of peer review and peer pressure, the 

latter also in the form of naming and shaming. The Group monitors Member States' 

implementation of standstill and rollback commitments during the annual standstill and 

rollback notification round. The standstill and rollback mechanisms are the procedural heart of 

the Code’s ‘peer review’ procedure and allow Member States to discuss and assess each other’s 

competitive tax regimes (see Section 4.2.4). Like OMC’s applied in other policy areas, where 

the objectives and benchmarks are typically periodically renewed (see Section 3.4), the 

standstill and rollback mechanisms show that the Group's work in the area of pseudo-case law 

 
299 See Radaelli, C.M. (2003), p. 2 and 17. 
300 See Radaelli, C.M. (2003), p. 2 and 17. 
301 See Radaelli, C.M. (2003), p. 2 and 17. 
302 See Radaelli, C.M. (2003), p. 18. 
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is an iterative process. Peer pressure ensures that a practice found harmful by the Group is either 

not implemented or, if already in force, is abolished by the Member State concerned.303  

 

Radaelli describes the governance function of the Group in the field of pseudo-case law as a 

“platform for socialisation and ideological convergence”304. However, at that time Member 

States had only taken first steps to abolish harmful tax regimes, and this author believes that at 

that time, one could not yet see any “convergence in action”305. Recently, however, the Group 

has celebrated its twentieth anniversary, and much more is known now about the effectiveness 

of its pseudo-case law in tackling harmful tax competition (see Chapter 7). While the Group's 

findings are not legally binding, their effectiveness through peer pressure and adoption by the 

Council has proven satisfactory in a large number of cases, which clearly led to a convergence 

of Member States' corporate tax systems. In most cases, preferential tax regimes found harmful 

have been dismantled or have not been put into place (see Chapter 7).  

 

At the same time, work in this area was often politically delicate and difficult, and peer pressure 

could not always prevent procrastination and blocking of decision-making by one or several 

Member States (see Chapter 7), given the political and non-legally binding nature of the Code 

(see Section 3.2) and the broad consensus requirement for reaching a decision on harmfulness 

(see Section 4.2.3). Consequently, the results were sometimes inconsistent and unsatisfactory, 

leaving certain harmful tax practices in existence for the time being (see Chapter 7.16). 

 

Ad (b) OMC-features in the area of pseudo-legislation 

Also, in this area, the features ‘guidelines’ and ‘best practices’ are clearly present as the Group 

over the past decade has increasingly concerned itself with the design of coordinated solutions 

that take the form of common taxation policies (pseudo-legislation; see Chapter 8). Particularly, 

the common policy for a good tax ruling practice (see Chapter 8.3) can be seen as a best practice 

where Member States have learned from each other's practices and experiences, which has 

ultimately led to the adoption of a set of common standard requirements for a 'good' tax ruling 

practice based on general tax principles. Here, the Group's work perfectly matches the OMC 

emphasis on best practices. 

 

The implementation of these common soft law policies relies on the OMC features of peer 

review (monitoring Member States' compliance), benchmarking combined with peer pressure, 

and, if necessary, naming and shaming. As opposed to pseudo-case law, which, in principle, 

entails that only one single Member State is requested to change its tax legislation or 

administrative practice, peer pressure has not been very effective in the area of pseudo-

legislation (see Chapter 8). Many Member States have not very enthusiastically complied with 

several agreed soft law policies. Important reasons for the lack of compliance are: (i) the lack 

of implementation timetables; (ii) soft law policies are often not adequately monitored; (iii) 

Member States (large and small) have relied on the political nature of the adopted common 

policies to be very slow in  implementing or to frustrate monitoring; (iv) agreed policy 

objectives are not always clearly defined, which invites Member States to do nothing; (v) a lack 

of peer pressure; and (vi) the lack of consequences in case of non-compliance: in contrast with 

the area of pseudo-case law, there generally is no condemnation (naming and shaming) in public 

 
303 What distinguishes the work of the Code of Conduct Group from a 'pure' OMC in the area of pseudo-case law 

is that there is a stick to move forwards in the form of Commission's powers to initiate a State aid procedure, i.e., 

a stick that has regularly been used. 
304 See Radaelli, C.M. (2003), p. 19. 
305 See Radaelli, C.M. (2003), p. 17. 
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reports or in Council Conclusions in the area of pseudo-legislation (see Chapter 8.8).306 

Convergence in terms of actual policy implementation by individual Member States has 

therefore been rather limited in this area.  

 

Considering the above under (a) and (b), the Code implementation process has the following 

features: guidelines; best (or worst) practices; benchmarking; agreed principles and indicators; 

timetables; periodic monitoring and assessment; peer review; and peer pressure, if necessary in 

the form of naming and shaming. These are consistent with the most important features of the 

most sophisticated forms of the OMC.307 On the other hand, the Code does not score very well 

on three other major goals of the most sophisticated forms of an OMC308: (i) transparency (see 

Section 4.2.3.4), (ii) inclusion of stakeholders (taxpayers and social actors), and (iii) legitimacy, 

in particular as a result of the limited involvement of national parliaments and of the European 

Parliament (see Section 4.6). This may be explained by the fact that not a wish to harmonize 

direct tax policy, but political necessity to curb sponging on each other’s budgets was the reason 

for drafting a diplomatic rather than a legal Code and for the confidentiality of the Group’s 

discussions on national measures assessed on the basis of it.309 So far, multinational companies, 

tax advisor organizations, think tanks, political movements, pressure groups and business 

lobbyists, academics, and non-governmental organisations have largely been outsiders in the 

work of the Group, while all of them are stakeholders in the debate on tax avoidance by 

multinational companies and the facilitation thereof by national harmful tax competition 

measures. The persistent public criticism on the lack of transparency of the Group's work 

underlines that the choice for diplomatic effectiveness by the Member States has a high price 

in terms of legitimacy and accountability.310 Time will tell whether the recent initiatives taken 

by the Group will increase the transparency of its work in ways in which legitimacy and 

accountability vis-a-vis taxpayers, parliaments and the public at large is better served (see 

Chapter 4.2.3). 

 

 

3.6  Summary and conclusions 

 

The Code has been adopted in two atypical acts, i.e., a mixed Resolution and (annexed to) 

Council Conclusions. It is a ‘mixed’ resolution because it was adopted jointly by the Council 

and the Representatives of the Governments of the Member States, meeting within the Council. 

The consent of the latter was a prerequisite since the material and geographical scope of the 

Code partly falls within the exclusive competences of Member States. 

 

Where the Preamble to the Resolution underlines the political need for joint EU-action to tackle 

harmful tax competition to achieve important internal market objectives, the Resolution 

specifies this action by listing a set of principles and criteria to be implemented and respected 

by all Member States, even though they are not legally binding. The Code thus clearly has a 

policy steering function. The Code may be classified as an informal steering instrument of EU-

soft law, alongside preparatory and informative steering instruments, interpretive and 

 
306 The 2017-guidance on working methods for effective monitoring Member States' compliance with pseudo-

legislation should ensure that implementation is better monitored and it will be better complied with in the future 

(see Chapter 4.2.4). For this guidance, see annex II of report of the Group of 24 November 2017, doc. no. 

14784/17, p. 21-24 and for the Council’s endorsement, see Council Conclusions of 5 December 2017, doc. no. 

15305/17, p. 13. 
307 See also Radaelli, C.M. (2002), p. 17-19 and Visser, I. (2016), p. 62. 
308 See Radaelli, C.M. (2002), p. 18 and Visser, I. (2016), p. 50-51. 
309 See also Radaelli, C.M. (2002), p. 8, 11 and 18-19. 
310 See also Radaelli, C.M. (2002), p. 19 and Visser, I. (2016), p. 64-71. 
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decisional steering instruments, and formal steering instruments. It is ‘informal’ because a 

(mixed) resolution is not provided for in the EU Treaties.  

 

The Code, to the extent it is implemented by the Code Group through pseudo-case law (see 

Chapters 6 and 7), has a para-law function, as it is used as a permanent alternative to the hard-

law harmonization the Member States wish to avoid. To the extent the Code is implemented 

through agreed soft law policies, which, in essence, qualify as pseudo-legislation (see Chapter 

8), it may also have a pre-law function, as sometimes, these agreed common policies serve as 

a front-runner to legally binding solutions (see Chapter 8.8), such as the anti-tax avoidance 

directives and the exchange of rulings directive.  

 

The use of this informal steering instrument may be explained by a shift, initiated in the 

1990ties, from hierarchical governance (harmonisation and regulation) to soft EU-governance 

(coordination). In the area of direct taxation, this trend has recently, after the global budgetary 

and credit crises, been turned around, leading to the adoption of the anti-tax avoidance 

directives (ATAD 1 and 2) and the exchange of rulings directive mentioned above. The non-

legally binding Code of Conduct, based on political agreement, diplomacy and confidentiality, 

was useful after it became clear that harmonisation of corporate taxation is not attainable given 

the unanimity principle and the general perception among almost all Member States that 

harmonisation would seriously undermine their national sovereignty (see Chapter 2). 

 

The Code of Conduct seems to be best characterized as a manifestation of the Open Method of 

Coordination (OMC). This flexible form of soft EU-governance, formally introduced by the 

Lisbon European Council in 2000, i.e., after the adoption of the Code in 1998, aims at instituting 

a learning process between Member States at EU-level that enhances convergence in specific 

policy areas which are the primary responsibility of Member States, but which are also of great 

importance to the EU for achieving its (internal market) objectives. The Code clearly contains 

most of the paradigm OMC-features, notably guidelines; worst practice definitions (harmful 

tax practice criteria; see Chapters 6 and 7) and best practice definitions (common soft law tax 

policies: pseudo-legislation; see Chapter 8); benchmarking, agreed principles and criteria; time-

tables; periodic monitoring and evaluation; peer review, if necessary in the form of naming and 

shaming. Three important OMC-features seem to lack, however: transparency, involvement of 

stakeholders and involvement of national parliaments. 

 

The Code implementation has resulted in the dismantling of many types of harmful preferential 

tax regimes within the EU and internationally (see Chapter 7). This has clearly contributed to 

the convergence of Member States' tax rules, which is an important goal of the OMC. 

Convergence in the field of pseudo-legislation has so far been limited, however, mainly 

consisting of soft law policies for general tax competition issues, which are poorly 

implemented, however. There is little evidence of actual national policy implementation and 

effective policy results in this area (see Chapter 8). 

 

While there are many similarities in both the characteristics and the convergence objective 

between the Code and the OMC, the political logic of the Code does not fit well with other 

major OMC-goals defined by the Lisbon European Council, such as participatory governance 

and social learning. The Code does not score well in terms of transparency (see Chapter 4.2.3), 

although the Group has announced, in response to social and political pressure (see Chapter 

4.6), that it will revise its governance on this point (see Chapter 4.2.3). In addition, stakeholders 

in the public debate on tax avoidance by multinational companies and its facilitation through 

harmful tax competition, including the business community, non-governmental organisations 
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and academia, and even parliaments have so far been outsiders in the work of the Group (see 

Chapter 4.2.3). 
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4.1 Introduction: the parties involved in the Code of Conduct Group’s decision-

making process 

 

This Chapter examines the involvement of the parties formally involved in the Code of Conduct 

Group’s decision-making process or otherwise affecting the work and functioning of the Group: 

- The Code Group (Section 4.2), the Preparatory Group (Section 4.2), and SubGroups 

(Section 4.3); 

- The other high-level working groups (Section 4.4); 

- The European Commission (Section 4.5); 

-  The European Parliament (Section 4.6); 

- The Council Secretariat (Section 4.7); 

- The Comité des Représentants Permanents (Coreper) (Section 4.8); and 

- The Economic and Financial Affairs (Ecofin) Council (Section 4.9). 

 

The main actors within the Council’s range of influence may be identified at three levels: 

- at the bottom, i.e., at working party level: the Code of Conduct Group itself, assisted by 

a Preparatory Group and technical SubGroups;  

- at intermediate level, i.e., at (diplomatic) committee level: the Comité des Représentants 

Permanents (Coreper)311; and  

- at the top, i.e., at (political) Council level: the Economic and Financial Affairs (Ecofin) 

Council312.  

 

In practice, the work at working party level by the Code of Conduct Group itself, supported by 

a Preparatory Group and several SubGroups, has been and is the most important.313 During its 

meetings, the Group aims to reach agreement on as many Code-issues as possible. Officials of 

the Council Secretariat314 and of the European Commission315 attend the Group’s meetings, as 

well as the meetings of the Preparatory Group and of the SubGroups. The Council Secretariat 

(see Section 4.7) assists the Group mainly in procedural matters, the Commission mainly in 

substantive technical matters (see Section 4.5). 

 

At the end of each (rotating) Council Presidency, i.e., every half year, the Group drafts a report 

of its work on current tax competition issues. Together with draft Conclusions, also prepared 

by the Group, that report is forwarded to the Coreper, consisting of the Member States’ 

ambassadors to the EU (their représentants permanents; see Section 4.8). If the Group has 

reached agreement on both the draft Council Conclusions and the report, as generally is the 

case, both items are entered as an ‘I-item’316 on the Coreper’s agenda, and subsequently, 

included as an ‘A-item’317 on the Council’s agenda. This means that both items will, in 

principle, be adopted by the Coreper and the Council, respectively, without discussion.318, 319  

 
311 See Article 19 (1) of the CRP and Comments on the CRP, 2016, p. 17-19. 
312 See Annex I and Article 2 (2) of the CRP and Comments on the CRP, 2016, p. 14-15. 
313 Unlike in normal Council formations, with a technical working party preparing files for Coreper and Council, 

in case of the Code, work takes place both at technical and political level in the Code Group, due to the high 

level of the Chair and the representatives of the Member States (see Section 4.2.3.2).  
314 See Article 23 of the CRP. 
315 See Article 5 (2) of the CRP. 
316 See Comments on the CRP, 2016, p. 23. 
317 See Article 3 (6) of the CRP and Comments on the CRP, 2016, p. 23. 
318 See Comments on the CRP, 2016, p. 19 and 23. 
319 See, e.g., annex I of summary record of the Coreper of 5 June 2019, doc. no. 10419/19, par. 35, p. 18 and the 

list of ‘A-items’ (non-legislative activities) of the Council meeting of 14 June 2019, doc. no. 9832/19, par. 2, p. 1 

and Council Conclusions of 14 June 2019, doc. no. 10336/19, p. 17-18. 
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In the relatively rare cases in which the Group has not been able to reach consensus, it may be 

helpful to discuss the matter at Coreper level. The item will then be entered as an ‘II-item’320 

on the Coreper’s agenda. Depending on the outcome of its deliberations, the Coreper may refer 

the issue back to the Group, together with political guidance, or submit the issue to the Ecofin 

Council as a ‘B-item’321, which means that the Member States’ Finance Ministers will discuss 

the matter (see Section 4.9). In the latter case, the Council will either decide the outstanding 

issue(s) or, provide political guidance to the Group on the way forward.322 However, as 

observed, that is relatively rare, as tax competition issues are generally agreed at working party 

level and merely endorsed at Council level without discussion.  

 

 

4.2 The Code of Conduct Group (Business Taxation) itself 

 

4.2.1 A preparatory Council working group 

 

The mandate and governance of the ‘Code of Conduct Group (business taxation)’, as it is 

formally named, is set out in the following two sets of Council Conclusions:  

- The Council Conclusions of 1 December 1997323, defining the Group’s mandate (see 

Section 4.2.2 and Chapter 6): to assess potential harmful tax regimes of Member States 

(pseudo-case law; see Chapter 7) and to develop coordinated tax policies in competition 

sensitive area’s (pseudo-legislation; see Chapter 8); and 

- The Council Conclusions of 9 March 1998324, on the governance and representation of 

the Group (see Section 4.2.3).  

 

Furthermore, the Group itself has developed additional guidance on its governance and working 

method in:  

- its 2008-guidance on the role of precedents and comparability of regimes (Chapter 

6.3.3), on the meaning of ‘broad consensus’ (Section 4.2.3 below), and on the relation 

of the Code rules with the state aid rules325; 

- its 2016-guidance on the notification of tax regimes by Member States to the Group326 

(Section 4.2.3); 

- its 2016-guidance on the provision of information by Member States to the Group to 

assess national tax regimes327 (Section 4.2.3); and  

- its 2017-guidance on effective monitoring of Member States’ compliance with the 

Group’s pseudo-legislation328.  

 

 
320 See Comments on the CRP, 2016, p. 34-35. 
321 See Article 3 (6) of the CRP and Comments on the CRP, 2016, p. 34-35. 
322 See, e.g., Council Conclusions of 2 December 2008, doc. no. 16231/08, p. 14. 
323 See Council Conclusions of 1 December 1997, p. 1-5. 
324 See Council Conclusions of 9 March 1998, p. 1-2. 
325 For this guidance, see annex I of report of the Group of 20 November 2008, doc. no. 16084/08, p. 6-12 and 

for the Council’s endorsement, see Council Conclusions of 2 December 2008, doc. no. 16231/08, p. 14. 
326 For this guidance, see annex II of report of the Group of 28 November 2016, doc. no. 14750/16, p. 19-24 and 

for the Council’s endorsement, see Council Conclusions of 6 December 2016, doc. no. 15206/16, p. 18-19. 
327 For this guidance, see annex III of report of the Group of 28 November 2016, doc. no. 14750/16, p. 25-27 and 

for the Council’s endorsement, see Council Conclusions of 6 December 2016, doc. no. 15206/16, p. 18-19. 
328 For this guidance, see annex II of report of the Group of 24 November 2017, doc. no. 14784/17, p. 21-24 and 

for the Council’s endorsement, see Council Conclusions of 5 December 2017, doc. no. 15305/17, p. 13. 
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Before going into the functioning of the Code of Conduct Group, an overview is provided below 

of the role that Council working parties generally play in the Council’s decision-making 

process. 

 

The Council is supported by the Coreper and more than one hundred and fifty specialised 

working parties and committees, usually referred to as the Council preparatory bodies.329 They 

play an important role in the Council’s decision-making. Westlake and Galloway observe that 

“of all the Council’s component parts, the working parties are perhaps the least well-known yet 

among the most vital,”330 that they present “the Council’s lifeblood.”331 In the same vein, 

Hayes-Renshaw and Wallace note that “working parties form the backbone of the entire process 

of European integration.”332 These preparatory bodies discuss the technical details of policy 

issues, as the ministers have neither the time nor the expertise to discuss them. The Council 

focuses on issues requiring political input for reaching agreement. However, for the ministers 

to be able to concentrate on the possibilities that have the best chance of being accepted by the 

Member States, also their political decisions are prepared by preparatory bodies.333  

 

The Council’s preparatory bodies may be divided into three main categories. First, committees 

and working parties which are set up by the treaties, by intergovernmental decisions of the 

Member States or by a Council act. The Code has been established by a mixed resolution (see 

Section 3.2), meaning that it is both an intergovernmental and a Council act. These committees 

and working parties are mostly permanent and often have an appointed or elected Chair. The 

second category of preparatory bodies are committees and working parties set up by the 

Coreper.334 Such preparatory bodies usually deal with very specific subjects and are generally 

chaired by a delegate of the Member State holding the rotating six-month Presidency of the 

Council at that moment.335 Lastly, ad hoc preparatory bodies may be created by Coreper or the 

Council for a specific purpose, which cease to exist when their task is fulfilled.  

 

There are no fixed rules on the composition of working parties.336 They are generally attended 

by officials of the Member States flown into Brussels for the duration of the meeting or on 

secondment to the Permanent Representation in Brussels. In addition, officials of the 

Commission’s relevant directorate or directorate-general (DG) and of the Council Secretariat 

attend the meetings of working parties. One of the assets of working parties is their ability to 

create compromises and solutions for a variety of issues and policy areas. This capability is 

largely a result of a strong feeling of a common goal, mutual understanding and therefore 

compromise-targeted behaviour, as the national officials involved (i) know what they are 

substantively talking about and (ii) share a solid commitment to further common (EU; internal 

market) objectives.337 Their ambition to minimise the number of issues to be forwarded to 

Coreper or Council level is generally high.338 Nevertheless, the national officials in working 

parties also represent their Member states and defend national interests.339 Working party 

members thus have a double bind, aptly described by Hayes-Renshaw and Wallace as “a 

 
329 See the list of Council preparatory bodies of 13 December 2018, doc. no. 15131/18. 
330 See Westlake, M. and Galloway, D. (2004), p. 200. 
331 See Westlake, M. and Galloway, D. (2004), p. 200. 
332 See Hayes-Renshaw, F. and Wallace, H. (2006), p. 96. 
333 See Comments on the CRP, 2016, p. 17-24. 
334 See, e.g., Article 19 (3) of the CRP. 
335 See, e.g., Article 19 (4) of the CRP. 
336 See Comments on the CRP, 2016, p. 38-29. 
337 See Lewis, J. (2000), p. 261-298. 
338 See Fouilleux, E., De Maillard, J. and Smith, A. (2005), p. 609-623. 
339 See Sherrington, P. (2000), p. 46. 
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continuous tension between the home affiliation and the pull of the collective forum.”340 The 

effectiveness of a working party depends to a considerable degree on the Chair. A good Chair 

combines substantive expertise, political weight and diplomatic skills. It should pay respect to 

national sensitivities and should especially avoid being seen as favouring its own Member 

State’s position (it should take the position of ‘honest broker’), but should also be tenacious 

and vigorous to get results.341  

 

 

4.2.2 The mandate of the Code of Conduct Group  

 

The mandated task of the Code is primarily to identify and assess possible harmful preferential 

tax regimes of Member States. More specifically, it should determine whether a national tax 

regime: (i) provides for a significantly lower effective level of taxation than the normal level of 

taxation in that State (‘gateway criterion’; Paragraph B of the Code); (ii) meets any of the five 

assessment criteria provided by Paragraph B of the Code; and (iii) is nevertheless justified based 

on a written (market) justification, unwritten (competitiveness) justification or precedent (see 

Chapter 6 for the four-step approach to assess whether a tax regime is harmful from a Code-

perspective, and Chapter 7 for a discussion and assessment of the Group’s pseudo-case law). 

The lesser-known Paragraphs K and L of the Code, combined with the Council endorsements 

of the Group’s work programs, further seem to provide the Group with a sufficient political 

mandate to develop common taxation policies in competition sensitive taxation area’s (see 

Chapter 8 for a discussion and assessment of the Group’s pseudo-legislation). Recent attempts 

of some Member States to extend the mandate of the Group have been controversial so far (see 

Chapter 6.4.4).  

 

 

4.2.3 The governance of the Code of Conduct Group  

 

4.2.3.1  Introduction 

 

In the drafting phase of the Code of Conduct (see Chapter 2), Member States considered two 

governance structures. A French-German-proposal was based on the governance structure of 

the Economic and Financial Committee342, which is responsible for monitoring the economic 

and financial situation of Member States and the EU. In this governance structure, the Chair 

would be elected for two years by the Group’s members, which, according to its supporters, 

would ensure stability and legitimacy in this politically sensitive area.343  

 

Several smaller and intermediate Member States, however, preferred the traditional governance 

generally applied in Council working parties. In this governance structure, the working party is 

chaired by a delegate of the Member State holding the rotating six-month Presidency of the 

Council. This Chair would be assisted by two vice-chairs, one designated by the delegation of 

the former Presidency, the other designated by the delegation to hold the next Presidency.344  

 

 
340 See Hayes-Renshaw, F. and Wallace, H. (2006), p. 279. 
341 See Westlake, M. and Galloway, D. (2004), p. 221. 
342 The existence of this Committee is based on Article 134(2) of the TFEU. It is established by Council 

Decision 1999/8/EC of 31 December 1998 adopting the Statutes of the Economic and Financial Committee, 

OJEU L/5/1991, p. 71. 
343 See Dos Santos, A.C. (2009), p. 263. 
344 See Dos Santos, A.C. (2009), p. 263-264.  
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Eventually, a compromise was reached, reflected in the Council Conclusions of 9 March 

1998345, setting out the current governance of the Group.346 The following features of the 

Group’s functioning will be discussed below:  

- governance and Member State representation; 

- decision-making; and  

-  confidentiality. 

 

 

4.2.3.2  Governance and Member State representation  

 

The Group’s formal governance structure, which has remained unchanged in the past twenty 

years, provides for the appointment of a Chair who is elected by common accord (or by a 

majority vote, if necessary) by the high-level representatives of the Member States, and who 

remains in office for a renewable two-year term.347 Early 2019, Mrs Lyudmila Petkova,348 

Director of the Taxation Policy Directorate of the Bulgarian Ministry of Finance, was ellected 

as the Chair of the Group, after a two-year term of office of Mrs Fabrizia Lapecorella,349 

Director-General of Finance of the Italian Ministry of Finance. The best-known and longest-

serving Chair of the Group was Mrs Dawn Primarolo,350 Financial Secretary of the Treasury of 

the United Kingdom, who was re-elected four times and served from 1998 to 2007.351 She was 

succeeded, for a transitional period, by Mrs Jane Kennedy,352 who also succeeded her as 

financial secretary of the United Kingdom Treasury. Mrs Kennedy resigned after having been 

reassigned to another UK ministry.353 Early 2009, Mr Wolfgang Nolz, Director-General of the 

Ministry of Finance of Austria, was designated as the new Chair. He remained in office until 

early 2017.354  

 

The Chair is assisted by two Vice-Chairs, the first one designated by the delegation holding the 

current EU Presidency and the second by the country holding the next Presidency355. The 

Group’s operating rules, set out in the Council Conclusions of 9 March 1998356, provide for the 

establishment of a ‘Preparatory Group’ composed of the Chair, the two Vice-Chairs and a 

representative of the Commission (see Section 4.5), supported by the Council Secretariat (see 

 
345 See Council Conclusions of 9 March 1998, p. 1-2. 
346 See Council conclusions of 9 March 1998, par 2, p. 1. See also Paragraph H of the Code. 
347 See Council Conclusions of 8 March 1998, par. 4-5, p. 1. 
348 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 7-9, p. 2-3 and Council Conclusions of 14 

June 2019, doc. no. 10336/19, p. 17-19. 
349 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 9-11, p. 3-4 and Council Conclusions of 16 

June 2017, doc. no. 10391/17, p. 17-18. 
350 Mrs Dawn Primarolo was appointed during the Group’s first meeting on 8 May 1998; see report of the Group 

of 2 June 1998, doc. no. 8250/98, p. 1-2. 
351 See report of the Group of 24 May 2000, doc. no. 8860/00, p. 1-2; report of the Group of 14 May 2002, doc. 

no. 8848/02, par. 9, p. 3; report of the Group of 25 May 2004, doc. no. 9805/04, par. 10, p. 3; report of the Group 

of 19 May 2006, doc. no. 9655/06, par. 9, p. 3; and report of the Group of 21 September 2007, doc. no. 

13139/07, p. 1-2. 
352 See report of the Group of 9 October 2007, doc. no. 13653/07, p. 2; report of the Group of 21 November 

2007, doc. no. 15545/1/07, par. 9, p. 3; and report of the Group of 29 November 2007, doc. no. 15545/1/07 REV 

1, par. 9, p. 3. 
353 See report of the Group of 20 November 2008, doc. no. 15924/08, p. 1-2; report of the Group of 20 

November 2008, doc. no. 16084/08, par. 11, p. 3; and report of the Group of 26 November 2008, doc. no. 

16084/1/08 REV 1, par. 11, p. 3. 
354 See report of the Group of 23 January 2009, doc. no. 5686/09, p. 1-3 and report of the Group of 29 June 2009, 

doc. no. 10200/1/09 REV 1, par. 10, p. 3. 
355 See Council Conclusions of 8 March 1998, par. 6-8, p. 1. 
356 See Council Conclusions of 9 March 1998, p. 1-2. 
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Section 4.7)357. According to its operating rules, this Preparatory Group would “help facilitate 

the work of the [main] Group.” Its impact is unclear. According to Dos Santos, who has 

represented Portugal in the Code of Conduct Group, this Preparatory Group was of vital 

importance during the Group’s early years of work (in 1998-2003), notably in establishing the 

blacklist of harmful tax regimes and framing rollback proposals for blacklisted regimes.358 The 

Secretariat of the Council recently confirmed that the Preparatory Group’s meetings are held 

just before the meeting of the Group itself, but it is unspecific as to the role of the Preparatory 

Group. 359 

 

The operating rules provide that Member States should appoint a high-level representative, and 

a deputy member, along with two replacements to step in for the high-level representative or 

the deputy if they are unable to attend.360 The term ‘high-level representative’ is not defined, 

and the appointment is therefore left to the discretion of Member States, but it is clear that 

someone with competences is meant. Autonomy, substantive expertise, flexibility and deal-

making capacities of the Member States’ representatives may vary considerably, however.361 

Some may be kept on a tight leash by ‘Capital’ (their national governments), necessitating them 

to consult their political superiors frequently. Others may have much more autonomy, which 

may be explained by a more senior position within their ministry or a closer relationship with 

the national Ecofin Minister.  

 

During the drafting of the blacklist (1998-2003), high-level political representation was 

necessary. Therefore, mostly senior officials close to the ministers or state secretaries of 

Finance attended the Group meetings.362, 363 The SubGroups (see Section 4.3) assisting the main 

Code of Conduct Group, mostly consisted of tax experts. After 2003, when political agreement 

was reached on the rollback of blacklisted national tax systems, the need for high-level political 

representation was reduced, as the Group’s work shifted to monitoring the rollback 

implementation and the standstill obligation.364 Since then, Member States tend to send 

delegates with technical expertise rather than political weight. During the past decade, however, 

work has become more delicate and complex as the Group has increasingly moved into 

overarching (general) tax policy issues (two or more country issues, especially mismatches), 

which can only be solved by coordination between Member States through soft law (‘pseudo-

legislation’; see Chapter 8) as long as hard law is a non-starter in respect of that particular issue. 

Given the fact that such tax issues require strategic decision-making, it seems helpful that 

Member States are represented, at least regularly, at a high-level, as in the Group's early years 

of work.365 However, the Group’s meetings currently seem to be attended mainly by 

representatives who do not have a direct link with national political decision-makers. 366 

 

As the Group's work programmes have gained weight in recent years, both politically and 

substantively, notably in connection with the OECD BEPS initiatives, several Member States 

 
357 See Council Conclusions of 8 March 1998, par. 10, p. 1. 
358 See Dos Santos, A.C. (2009), p. 265. 
359 See Council decision of 24 July 2019, doc. no. 19/1567-mw, p. 2. 
360 See Council Conclusions of 8 March 1998, par. 10, p. 1. 
361 See Westlake, M. and Galloway, D. (2004), p. 220-222. 
362 See report of the Group of 19 May 2006, doc. no. 9965/06, p. 34. 
363 On several occasions a list of high-level representatives of the Group has been published; see, e.g., annex II of 

report of the Group of 9 October 2007, doc. no. 13653/07, p. 3 and annex II of report of the Group of 23 January 

2009, doc. no. 5686/09, p. 3. 
364 See report of the Group of 19 May 2006, doc. no. 9965/06, p. 34. 
365 See report of the Group of 19 May 2006, doc. no. 9965/06, p. 34-35. 
366 See the EU Observer, Inside the Code of Conduct, the EU’s most secretive group, 18 July 2017. 
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and the Commission have proposed to amend the current governance framework to ensure 

timely and effective progress on current and future BEPS challenges. In 2015, Ireland367 and 

the Commission368 proposed to revise and strengthen the preparatory capacity of the Group by 

appointing two additional elected Vice-Chairs. This enlarged Preparatory Group would then be 

composed of the elected Chair, two elected Vice-Chairs, two ‘automatic’ Vice-Chairs (the 

current and the next Council Presidency State), and representatives of the Commission and of 

the Council Secretariat. Its role would be to draft and coordinate work programmes and plenary 

agenda items for the Group and draft reports for the Ecofin Council.369 It was not adopted, 

however.370 

 

Another interesting further-reaching proposal was tabled by the G5 Member States (France, 

Germany, Italy, Spain and the United Kingdom). It involved a political Chair, appointed by the 

Ecofin Council, to provide the Group with high-level political leadership, which would 

reinforce the link between the Group and the Ecofin Council.371 This Chair should have 

extensive national or EU-institutional political experience, and should be assisted by a technical 

expert as Deputy Chair, in addition to the two rotating Vice-Chairs.372 This should ensure more 

structured meetings, focussing on strategic Code-issues and reporting to the Ecofin Council 

attended by the Group’s Chair. More technical meetings should discuss technical matters and 

should be chaired by the Deputy Chair.373 This proposal was not adopted either.374 

 

In 2016, the Ecofin Council decided to leave the Chair appointment mechanism unchanged and 

to continue its assistance by two Vice-Chairs.375 However, it also decided to improve the 

Group's organisation and working methods (see Section 4.2.4) to increase its efficiency.376 

Following proposals by the G5377, by Luxembourg378 and by the Commission379, two 

SubGroups were formed, one on ‘internal issues’ (intra-EU issues) and one on ‘external issues’ 

(third country issues) (see Section 4.3).380 This should allow for more in-depth technical 

discussions in both SubGroups, separate from the plenary Group meetings, alleviating the main 

Group's workload and allowing it to focus on more general, strategic and procedural issues.381 

 
367 See room document #2 of the Group of 4 February 2015. See also room document #2 of the Group of 23 July 

2015, p. 7. 
368 See room document #5 of the Group of 7 April 2015, p. 2. 
369 See room document #2 of the Group of 4 February 2015, p. 2. 
370 See informal meeting minutes of the Group of 28 July 2015, p. 6-7. See also room document #2 of the Group 

of 23 July 2015, room document #3 of the Group of 23 July 2015, Council Conclusions of 8 December 2015, 

doc. no. 15148/15 and room document #1 REV1 of the High Level Working Party on Tax Questions of 23 

February 2016. 
371 See room document #9 of the Group of 7 April 2015. See also room document #2 of the Group of 23 July 

2015, p. 7. 
372 See room document #9 of the Group of 7 April 2015, p. 3-4. 
373 See room document #9 of the Group of 7 April 2015, p. 4.  
374 See informal meeting minutes of the Group of 28 July 2015, p. 6-7. See also room document #2 of the Group 

of 23 July 2015, room document #3 of the Group of 23 July 2015, Council Conclusions of 8 December 2015, 

doc. no. 15148/15 and room document #1 REV1 of the High Level Working Party on Tax Questions of 23 

February 2016. 
375 See Council Conclusions of 8 March 2016, doc. no. 108/16, par. 6. 
376 See Council Conclusions of 8 March 2016, doc. no. 108/16, par. 6. 
377 See room document #9 of the Group of 7 April 2015. 
378 See room document #7 of the Group of 7 April 2015, p. 1. 
379 See room document #5 of the Group of 7 April 2015, p. 2 and room document #2 of the Group of 23 July 

2015, p. 6-7. 
380 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 16, p. 5 and Council Conclusions of 14 June 

2019, doc. no. 10336/19, par. 3. See also Council Conclusions of 8 March 2016, doc. no. 108/16, par. 9. 
381 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 17, p. 6 
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4.2.3.3  Decision-making 

 

Currently, Group progress reports to the Ecofin Council should contain either a unanimous 

position or the conflicting views expressed by Member States in the course of the Group’s 

discussion.382 As the 2008-guidance makes explicit, in practice the Group aims at reaching a 

‘broad consensus’ in its reports; i.e., in fact, a quasi-unanimity rule as Member States have the 

possibility to express (technical or political) reservations or dissents in footnotes in the report.383  

 

While all tax-related decisions in the Council require unanimity under the Treaty, the Code of 

Conduct Group thus found a clever way around that because the Group is able to agree on a 

particular file even with one, two, or even three dissenting Member States. In such cases, the 

Group’s report to the Ecofin Council mentions that ‘the Group agreed’, but dissenting opinions 

are reflected in footnotes. The report then goes to the Council where it needs to be endorsed by 

unanimity by Member States’ Finance Ministers. Dissenting Member States, therefore, have 

the chance to prevent the adoption of the report (and thus the trigger for, e.g., their rollback 

obligation), but in reality, they rarely did. Nonetheless, at times, it has been very difficult to 

reach ‘broad consensus’, sometimes resulting in inconsistent or inadequate results. A striking 

example is the Group’s non-decision on the Hungarian Interest from affiliated companies 

regime (Case C/11, 2005); for a detailed discussion, see Chapter 7.4.7.2. 

 

The 2008-guidance further provides that if the Group fails to reach ‘broad consensus’ on a 

specific issue, the Chair may decide to convene an additional meeting where Member States 

would preferably be represented at a higher political level to have a more strategic discussion 

on the issue.384 Such a meeting may also focus on strategic issues separate from individual 

assessments of specific tax regimes.385 Even though in the past ten years discussions in the 

Group on several competition sensitive tax issues bogged down, its Chairs hardly seem to have 

used this option. 

 

To improve the decision-making capacity of the Group, some Member States386 and the 

Commission387, in 2015, proposed to amend the consensus approach that reports could still refer 

to the ‘Group’ reaching certain conclusions, even if several Member States would have 

reservations. In this approach, the Group’s reports should focus on reflecting the various 

opinions expressed by Member States during the discussion.388 The proposal turned out to be 

too controversial to be accepted.389 The Commission proposed that where insufficient progress 

was made, the Chair should be able to notify the Ecofin Council, setting out the different 

positions of Member States, and asking for political guidance.390 In 2016, this proposal led to 

an agreement to increase the political visibility of the Group's work by making debates in the 

 
382 See Council Conclusions of 9 March 1998, par. 14, p. 2. 
383 See annex I of report of the Group of 20 November 2008, doc. no. 16084/08, p. 16. See also annex II of report 

of the Group of 11 June 2015, doc. no. 9620/15, par. 11, p. 18. 
384 See annex I of report of the Group of 20 November 2008, doc. no. 16084/08, p. 17. 
385 See annex I of report of the Group of 20 November 2008, doc. no. 16084/08, p. 17. 
386 Including Austria (see room document #6 of the Group of 7 April 2015) and the G5 Member States (i.e., 

France, Germany, Italy, Spain and the United Kingdom; see room document 9 of the Group of 7 April 2015).  
387 See room document #5 of the Group of 7 April 2015, par. 12, p. 2. 
388 See room document #2 of the Group of 23 July 2015, p. 7.  
389 See, e.g., informal meeting minutes of the Group of 23 July 2015. 
390 See room document #5 of the Group of 7 April 2015, p. 13, p. 2 and room document #2 of the Group of 23 

July 2015, p. 7. 



 72 

Ecofin Council on more general Code-issues public, and by involving the Ecofin Council more 

systematically, in particular where no broad consensus was reached on (i) the harmfulness of 

an individual tax regime, (ii) the development of pseudo-legislation, or (iii) a Member State’s 

compliance with agreed coordinated tax policies.391 Although since then several deadlocks on 

controversial issues occurred, requiring political intervention by the Council, it seems that so 

far no substantive follow-up has been given to this initiative. 

 

 

4.2.3.4  Confidentiality 

 

Traditionally, the Group adheres to a diplomatic approach in which confidentiality of work and 

closed meetings are the rule. Many Member States are convinced that the Group cannot function 

properly if confidentiality is not fully guaranteed. Today still, Member States attach much 

importance to confidentiality, based on their political agreement more than twenty years ago.392 

As a result, a veil of secrecy surrounds both the content and the policy implications of the 

Group's pseudo-case law and pseudo-legislation. Also, the positions and roles of individual 

Member States in both areas remain obscure to outsiders, which is probably the precise aim of 

the confidentiality vow. Consequently, not much of what went on or goes on within the Group 

finds its way into public reports and academic literature. Therefore, until recently, not much 

was known about how the Group addresses harmful tax competition. 

 

However, in recent years, access to more than 2,500 hitherto unaccessible documents of the 

Group were provided to the author of this study on the basis of the EU transparency 

regulation393. Especially the informal meeting minutes (‘comptes rendus internes’) of the 

Group’s meetings drafted by representatives of the Commission are of great value to understand 

the work of the Group. They show how the Group’s pseudo-case law and pseudo-legislation 

have developped and reveal Member States’ technical and political positions on a wide range 

of preferential tax regimes (see Chapter 7) and on competition sensitive tax policy issues (see 

Chapter 8).  

 

The documents received a lot of media attention and caused quite a stir.394 For example, early 

2016, the Dutch Newspaper ‘Het Financieele Dagblad’ (FD), covered the minutes in a report 

headed ‘The Netherlands, a notoriously wayward tax rebel’.395 The FD reported that the 

Netherlands is said by insiders to have systematically blocked solutions to remedy mismatches 

between tax systems in the past. Following the call of the Dutch Parliament for comments, the 

Dutch Finance Minister Jeroen Dijsselbloem stated that “the Netherlands, in the past, could 

perhaps be accused of being wayward in certain cases”396. At the same time, an analysis of the 

work of the Group indicates that also other Member States (large and small), that often criticized 

the Netherlands, themselves blocked progress when they were expected to repeal a harmful tax 

regime (see Chapter 7) or to implement agreed common tax policies in their national tax rules 

(see Chapter 8). 

 

 
391 See Council Conclusions of 8 March 2016, doc. no. 108/16, par 15. 
392 See Council Conclusions of 8 March 1998, par. 2, p. 2. 
393 See Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding 

public access to European Parliament, Council and Commission documents, OJEU L/145/2001, p. 43-48. 
394 See Nouwen, M.F. (2017), p. 139-140. 
395 See Het Financieele Dagblad, Nederland notoire fiscale dwarsligger, 14 April 2016. 
396 See Annotated Agenda of the meeting of the Eurogroup and the Ecofin Council and the annual meeting of the 

ESM of 16 and 17 June in Luxembourg in Parliamentary Papers II, 2015–2016, 21 501–507, doc. no. 137, p. 21. 
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The lack of transparency of the Group’s work is widely regarded as problematic by other 

interested parties than the Member States’ governments. Members of the European Parliament 

and national parliaments, media, academics, NGO’s, and the general public have criticized the 

Group’s lack of transparency.397 For example, in 2016, the European Parliament urged the 

Member States to “improve the transparency and effectiveness of the working methods of the 

[…] Group, as they are one of the factors hampering concrete potential improvement in terms 

of tackling harmful tax practices”398. Shortly after this appeal, the Member States agreed to 

make the Group more transparent. The Council Conclusions of 8 March 2016 underlined “[the] 

necessity to increase the transparency of the [G]roup on past and ongoing work, while stressing 

the importance to ensure that result-orientated cooperation within the [… ] Group can continue 

in a confidential manner.”399  

 

One of the agreed initiatives is the provision of more substantial and extensive six-monthly 

progress reports.400 In contrast to earlier reports, nowadays substantially more detailed 

explanation is provided on the state of play of recent work of the Group. At the same time, more 

information could still be provided on the development of pseudo-legislation, including the 

reasons of Member States to agree to or reject adoption of pseudo-legislation, and on Member 

States’ compliance with agreed soft law policies.401 Only then will it become clear which 

Member States frustrate the development of pseudo-legislation or have not complied with 

agreed soft law approaches. Another initiative is regular oral reporting on Code-matters by the 

Group’s Chair to the Ecofin Council402, but apparently, this initiative has not (yet) been 

adequately followed up by the Group, probably because of overfull Ecofin Council agenda’s403. 

It seems that substantive follow-up to has neither been given to the plan to explore possibilities 

to better inform the public on the results of the Group’s work. Given that the confidential 

comptes rendus internes of the Group’s meetings, drafted by Commission officials, are 

sometimes incorrectly presented in media and parliaments as official reports of the Group, the 

Netherlands proposed the Group “to take matters in own hands and to produce a report of its 

own making”404, which should be published directly after endorsement by the Ecofin Council. 

However, this initiative was not supported by most other delegations.405  

 

A final initiative concerned the intention to proactively improve access to the reports and 

internal documents of the Group, for example, via the special website406 of the Council on 

which such documents could be published.407, 408 On a positive note, so-called agreed 

descriptions and final assessments of potentially harmful tax regimes are now actively 

published following a decision of the Group to that effect and endorsement by the Council. On 

the other hand, until now, the transparency on the development and implementation of pseudo-

legislation has not improved. Proposals and background documents in that field are still not 

 
397 See, e.g., See Nouwen, M.F. (2017), p. 145-146 and the contribution of the Dutch Delegation in working 

paper of the Group of 10 April 2018, doc. no. 4111/2018, p. 1. 
398 See European Parliament Resolution of 6 July 2016 (TAXE2), 2016/2038(INI), par. 49. 
399 See Council Conclusions of 8 March 2016, doc. no. 108/16, par 15. 
400 See Council Conclusions of 8 March 2016, doc. no. 108/16, par 17. 
401 See Nouwen, M.F. (2017), p. 147-148. 
402 See Council Conclusions of 8 March 2016, doc. no. 108/16, par 18. 
403 See comments of the Council Secretariat in informal meeting minutes of the Group of 23 July 2015, p. 7 and 

contribution of the Dutch Delegation in working paper of the Group of 10 April 2018, doc. no. 4111/2018, p. 1 
404 See working paper of the Group of 10 April 2018, doc. no. 4111/2018, p. 2. 
405 See, e.g., informal meeting minutes of the Group of 21 September 2018, p. 2. 
406 For this EU-website, see https://www.consilium.europa.eu/en/council-eu/preparatory-bodies/code-conduct-

group/. 
407 See Council Conclusions of 8 March 2016, doc. no. 108/16, par 19. 
408 On this initiative, see Nouwen, M.F. (2017), p. 148. 
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actively published, although several Member States, in particular, the Netherlands, have 

repeatedly called for publication.409 It remains to be seen whether more transparency will prove 

to be politically feasible.410  

 

 

4.2.4 The working methods of the Code of Conduct Group 

 

4.2.4.1  Introduction 

 

Since its inception in 1998, the Group has developed several informal working methods, in 

particular as regards the notification and assessment procedure. With the publication of the 

2008-guidance on, amongst others, the meaning of the term ‘broad consensus’ (see Section 

4.2.3), the Group has taken a first step to document its informal ways of working.411 However, 

this was not enough. Following persistent criticism from the European Parliament on the 

Group's ineffectiveness (see Section 4.6) and proposals tabled by the Commission and several 

Member States to update the mode of operation of the Group, the Ecofin Council, in 2016, 

requested the Group to formalize and further strengthen its working methods.412 This led to the 

adoption of the following set of guidelines: 

- 2016-guidance on the notification of national tax regimes by Member States to the 

Group413; 

- 2016-guidance on the provision of information by Member States to the Group to assess 

potential harmful preferential tax regimes414; and  

- 2017-guidance on effective monitoring of Member States’ compliance with the Group’s 

pseudo-legislation415.  

 

 

4.2.4.2  Pseudo-case law practice 

 

Below, both the formal and informal practices of the Group on the notification and the 

assessment procedure - the procedural heart of the Group’s work on pseudo-case law - will be 

discussed. In this context, the following four phases of the assessment procedure may be 

distinguished:  

-  Phase 1: standstill notification phase; 

-  Phase 2: agreed description phase; 

-  Phase 3: formal assessment phase; and 

-  Phase 4: rollback notification and monitoring phase. 

 

Phase 1: standstill notification phase 

 
409 See Dutch proposals for enhancing the transparency of the Group in working paper of the Group of 10 April 

2018, doc. no. 4111/2018 and report of the Group of 8 June 2018, doc. no. 9637/18, par. 11, p. 3. 
410 For recent work on these transparency initiatives, see report of the Group of 8 June 2018, doc. no. 9637/18, 

par. 11-16, p. 2-5 and 32 and report of the Group of 20 November 2018, doc. no. 14364/18, par. 12-16, p. 3-4. 
411 For this guidance, see annex I of report of the Group of 20 November 2008, doc. no. 16084/08, p. 6-12 and 

for the Council’s endorsement, see Council Conclusions of 2 December 2008, doc. no. 16231/08, p. 14. 
412 See Council Conclusions of 8 March 2016, doc. no. 108/16, par. 5, 12, 13 and 20. 
413 For this guidance, see annex II of report of the Group of 28 November 2016, doc. no. 14750/16, p. 19-24 and 

for the Council’s endorsement, see Council Conclusions of 6 December 2016, doc. no. 15206/16, p. 18-19. 
414 For this guidance, see annex III of report of the Group of 28 November 2016, doc. no. 14750/16, p. 25-27 and 

for the Council’s endorsement, see Council Conclusions of 6 December 2016, doc. no. 15206/16, p. 18-19. 
415 For this guidance, see annex II of report of the Group of 24 November 2017, doc. no. 14784/17, p. 21-24 and 

for the Council’s endorsement, see Council Conclusions of 5 December 2017, doc. no. 15305/17, p. 13. 
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This phase concerns the standstill notification of existing and proposed potential harmful tax 

regimes by Member States to the Group. The notification requirement follows from Paragraph 

C of the Code under which Member States committed themselves “not to introduce new tax 

measures which are harmful within the meaning” of the Code. Member States agreed in 

Paragraph C to respect the principles and criteria underlying the Code when “determining future 

policy and will have due regard for the review process […] in assessing whether any new tax 

measure is harmful”.  

 

Paragraph E of the Code prescribes that Member States shall “inform each other of existing and 

proposed tax measures which may fall within the scope of the Code.” In addition, Paragraph F 

underlines that any Member State has the right to request information on a tax regime of another 

Member State which appears to fall within the scope of the Code. Such information requests 

are submitted to the Commission, through the Council Secretariat, and are handled in strictly 

confidential terms if the requesting Member State concerned so wishes. The Commission 

regularly informs the Members of the Group, through the Council Secretariat, of the notified 

tax regimes, including requests for information on potential harmful regimes of other Member 

States. Such notifications and requests for information are generally discussed during the annual 

standstill notification round at the first meeting of a new year.  

 

Until recently, the notification procedure was not codified in guidance, merely relying on 

Member States’ discretion as to which tax regimes to notify and when.416 Nonetheless, most 

Member States seem to have recognised the importance of getting their new or amended tax 

regimes cleared by the Code Group.417 While most Member States seem to have respected the 

notification commitment, there have been instances where information on a potentially harmful 

tax regime of a Member State came to the attention of the Group only through notification by 

another Member State or by the Commission. For example, in 2007, the Dutch Patent box 

regime (Case E/10, 2007; see Chapter 7.6) was briefly discussed during the annual standstill 

notification round, notwithstanding the fact that the Dutch delegation had not notified the 

regime as it did not consider the regime harmful because it tallied with the EU’s R&D-policy. 

The Group eventually accepted the regime for the time being. The Gibraltar Tax treatment of 

asset holding companies regime (Case A/2, 2016; see Chapter 7.2) is an example of a case in 

which, following persistent complaints from another Member State (Spain), a non-notified 

regime was discussed and eventually declared harmful by the Group, implying a roll-back 

obligation. Furthermore, the new Luxembourg Group financing companies (advance 

confirmation of margins) regime (Case J/3, 2010; see Chapter 7.11) is an example of an 

administrative practice which was notified by an unknown other Member State or by the 

Commission and which was repealed by Luxembourg when the Group discovered, through this 

anonymous notification, that Luxembourg had, in fact, continued its old blacklisted Finance 

companies regime (Case J/2, 2003; see Chapter 7.11).  

 

In 2016, the Group agreed on guidance containing clear and objective criteria for the 

notification of tax regimes by Member States to the Group.418 The guidance addresses the 

following three questions419:  

(a)  When should a tax regime be notified?;  

 
416 See room document #9 of the Group of 7 April 2015, p. 4. 
417 See annex I of room document #1 of the Group of 27 April 2006, p. 27 
418 See 2016-guidance on the notification of national tax regimes by Member States to the Group (‘2016-

guidance on the notification procedure’) contained in annex II of report of the Group of 28 November 2016, doc. 

no. 14750/16, p. 19-24. 
419 See 2016-guidance on the notification procedure, par. 3. 
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(b)  Which tax regimes should be notified?; and 

(c)  What information should be notified?  

 

Ad (a)  When should a tax regime be notified? 

Any harmful regime introduced in the preceding year should be notified.420 The guidance 

provides detailed rules to ensure that Member States follow a consistent approach in 

considering a regime ‘enacted’. Also, a proposed but not yet adopted regime should be notified 

when it is sufficiently well developed to be discussed in the Group.421 In accordance with 

Paragraph E of the Code, the guidance states that a tax regime proposal submitted to parliament 

is deemed to be sufficiently developed to be discussed.422 Similar rules apply to preferential 

administrative tax practices,423 except, of course, the criterion of submission to parliament. 

 

Ad (b)  Which tax regimes should be notified?  

The guidance follows the fundamental principle contained in paragraph E of the Code requiring 

Member States to inform each other of any new or amended tax regime that may fall within the 

scope of the Code.424 It underlines that Member States should not interpret this obligation 

narrowly.425 In deciding whether or not to notify a tax regime, Member States should take into 

account the “breadth of opinion that exists within the Group rather than just their own 

opinion”426. An enclosed list of frequently-examined tax regimes provides Member States 

guidance on the type of regime that they should notify in the future.427 For consistency, it is 

emphasized that any changes to existing tax regimes should be considered as a separate regime 

and should, therefore, be notified by Member States under the rules described above.428 The 

fact that the original regime was not notified does not discharge Member States from the 

obligation to notify the revised regime.429   

 

Ad (c)  What information should be notified?  

The notification should contain enough information to enable the Group to decide whether the 

regime merits further investigation.430 The guidance encourages Member States to submit the 

summaries and briefings of new or amended regimes prepared for the national parliamentary 

or administrative process.431 

 

Phase 2: agreed description phase 

If the Group decides that a notified potential harmful tax regime requires further discussion, it 

moves to the ‘agreed description’ phase. In 2016, the Group issued guidance containing 

procedural rules for the preparation of an agreed description of a potential harmful tax 

regime.432 The guidance stipulates that a draft description shall be prepared by the Commission 

 
420 See 2016-guidance on the notification procedure, par. 16. 
421 See 2016-guidance on the notification procedure, par. 15. 
422 See 2016-guidance on the notification procedure, par. 15. 
423 See 2016-guidance on the notification procedure, par. 18. 
424 See Paragraph C of the Code and 2016-guidance on the notification of tax regimes, par. 9. 
425 See 2016-guidance on the notification procedure, par. 10. 
426 See 2016-guidance on the notification procedure, par. 11. 
427 See 2016-guidance on the notification procedure, par. 12 and annex I of the guidance. 
428 See 2016-guidance on the notification procedure, par. 13 
429 See 2016-guidance on the notification procedure, par. 14. 
430 See 2016-guidance on the notification procedure, par. 19. 
431 See 2016-guidance on the notification procedure, par. 20. 
432 See 2016-guidance on the provision of information by Member States to the Group to assess potential 

harmful preferential tax regimes (‘2016-guidance on the provision of information) contained in annex III of 

report of the Group of 28 November 2016, doc. no. 14750/16, p. 25-27. 



 77 

in collaboration with the Member State concerned.433 This draft description should set out the 

purpose of the notified regime, its relevant legal framework, the main features of its design and, 

when available, factual information on its (expected) de facto effect434 (see Section 6.4).435 If 

the Commission and the Member State concerned do not agree on a draft description, the 

Commission shall circulate a description reflecting its interpretation of the regime, including a 

specification of the issues of disagreement.436 The Member State concerned is then invited to 

provide the Group with information and arguments supporting its view(s).437 In both situations, 

the Group will eventually agree on a final description,438 the ‘agreed description’. Based on an 

exchange of views on this description, the Group will assess whether an in-depth assessment of 

the regime is necessary. Code practice has shown that the Group’s Chair often has a significant 

influence on the decision of whether or not to move from the ‘agreed description’ phase to the 

‘formal assessment’ phase. 

 

Phase 3: formal assessment phase 

When, after discussion of the agreed description, the Group believes that the regime may have 

harmful effects, it generally invites the Commission to prepare a ‘draft assessment’ (or ‘draft 

evaluation’) of the regime, testing the regime against the Code criteria. It comprises the 

following four steps (Chapter 6.2): 

-  Phase 1: is the regime within the scope of the Code? (Chapter 6.3);  

- Phase 2: is the regime potentially harmful? (Chapter 6.4); 

-  Phase 3: is the regime actually harmful? (Chapter 6.5); and 

- Phase 4: is the regime nevertheless justified? (Chapter 6.6). 

 

Draft assessments typically start with a conclusion on the compatibility of the regime with the 

Code criteria in the form of a ‘grid’, where a cross (‘x’) means that the regime is not in conflict 

with that specific assessment criterion; a tick (‘√’) means that the regime is in conflict with that 

assessment criterion (see Chapter 6.5); and a question mark (‘?’) means that insufficient 

information is available to substantiate a tick or a cross. Question marks particularly appear in 

case of a lack of information on the de facto effects of a regime.439 This, for example, triggered 

a lengthy debate during the assessment of the Gibraltar Tax treatment of asset holding 

companies regime (Case A/2, 2016; see Chapter 7.2). Apart from the grid, the draft assessment 

contains an ‘explanation’ as to whether the regime in question meets the gateway criterion (see 

Chapter 6.4) and one or more assessment criteria (see Chapter 6.5).440 The draft assessment 

concludes with an ‘overall assessment’ outlining the Commission’s findings on the 

compatibility of the regime with the Code and which may also address the question whether 

the regime is justified (see Chapter 6.6). 

 

Based on the draft assessment, the Group will seek to reach a ‘broad consensus’ (see Section 

4.2.3 above) on a ‘final assessment’ of the regime. Hence, the Commission's draft assessment 

is only an advice to the Group on the harmfulness of the regime. The Group uses the items of 

the Commission's draft assessment as mere indicators of harmfulness. There is no fixed formula 

or number or combination of ticks that leads to a final (non-)harmful assessment by the Group 

 
433 See 2016-guidance on the provision of information, par. 3. 
434 See 2016-guidance on the provision of information, par. 6-12. 
435 See 2016-guidance on the provision of information, par. 2. 
436 See 2016-guidance on the provision of information, par. 4. 
437 See 2016-guidance on the provision of information, par. 5. 
438 See 2016-guidance on the provision of information, par. 5. 
439 See also 2016-guidance on the provision of information, par. 6-16. 
440 See 2018-guidance on general guiding principles concerning the assessment of tax regimes contained in 

annex I of report of the Group of 20 November 2008, doc. no. 16084/08, p. 6. 
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(see Chapter 6.5.1).441 Therefore, political reasons on the part of individual Member States may 

be decisive for their stance on whether a tax regime is harmful or not. After an in-depth 

discussion on the regime, the Chair tends to make a tour-de-table to obtain Member States' 

individual positions (see also Chapter 6.5.1). If broad consensus has been reached on the final 

assessment, this outcome will be reported in the Group's half-yearly progress report, which will 

first be forwarded to the Coreper (committee level: see Sections 4.1 and 4.8) and subsequently 

to the Ecofin Council (ministerial level; see Sections 4.1 and 4.9), which by way of Council 

Conclusions endorses the report without discussion, thereby formally approving the Group's 

final assessment or agreed soft law policies. If broad consensus, however, cannot be reached, 

the Coreper, and possibly subsequently also the Ecofin Council, will be invited to debate the 

matter.442 

 

Phase 4: rollback notification and monitoring phase 

The final phase concerns the assessment of whether rollback has been adequately implemented, 

i.e., whether the harmful features of the regime have been effectively removed. Rollback may 

be achieved by formal repeal of the harmful regime or by removing the harmful features from 

the regime. As a general rule, Member States have two years to implement rollback.443 There 

have, however, been several instances where a Member State was granted an additional 

transitional period for existing beneficiaries of the regime (see Chapter 7). Member States 

should keep the Commission informed, through the Council Secretariat, of rollback 

implementation developments444 which, together with standstill notifications, are discussed 

during the Group' first meeting of the following year.445 There have been several instances in 

which Member States proved not to have complied with their rollback commitments. One 

striking example is that of the Luxembourg Group financing companies (advance confirmation 

of margins) regime (Case J/3, 2010; see Chapter 7.11), which, in fact, continued the harmful 

practice previously blacklisted by the Group (the Luxembourg Finance companies regime; 

Case J/2, 2003; see Chapter 7.11). 

 

 

4.2.4.3  Pseudo-legislation practice 

 

In addition, the Group has agreed both formal and informal practices in respect of pseudo-

legislation. As regards the creation of coordinated policies (pseudo-legislation), the following 

four phases are distinguished446: 

-  Phase 1: drafting phase; 

-  Phase 2: adoption and publication phase; 

-  Phase 3: implementation phase; and 

-  Phase 4: monitoring phase. 

 

Phase 1: drafting phase 

During the work on pseudo-case law several policy issues emerged that could not be solved on 

a case-by-case basis, but only in a coordinated manner, by developing common tax policies to 

be implemented by all Member States (see Chapter 8). Following the identification of a 

 
441 See also Kalloe, V. (2012), p. 173. 
442 See Council Conclusions of 8 March 2016, doc. no. 108/16, par. 14. 
443 See Council conclusions of 1 December 1997, p. 1-2. 
444 See 2016-guidance on the provision of information, par. 2, 4 and 6-8. 
445 See 2016-guidance on the provision of information, par. 6. 
446 See also 2017-guidance guidance on effective monitoring of Member States’ compliance with the Group’s 

pseudo-legislation (‘2017-guidance on the monitoring of pseudo-legislation) contained in annex II of report of 

the Group of 24 November 2017, doc. no. 14784/17, p. 21-24. 
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potential general tax policy issue, the Group generally incorporates the issue in its eighteen-

month work programme, which is submitted to the Ecofin Council for approval. After 

endorsement by the Council, the Group, with the assistance of the Commission, will commence 

work by analysing the identified problem. If most Member States consider that a common 

solution is required, the Commission is generally requested to explore possible policy 

responses. Following an exchange of views on these possible responses in the Group, the Group 

may request the Commission to develop a draft pseudo-legislative proposal. Member States are 

then invited, by means of written or oral contributions, to submit their views on the draft 

proposal and to suggest changes which may or may not be accepted by the other members of 

the Group. In practice, the role of the Group' Chair is of great importance in reaching the 

requisite consensus on the draft pseudo-legislation. However, this has not prevented Member 

States (small and large) from frustrating the drafting of certain soft law policies, leading to 

diluted political compromises and impasses (see Chapter 8). 

 

Phase 2: adoption and publication phase 

Once all political stumbling blocks have been overcome and all Member States agree with the 

final compromise proposal drawn up by the Commission and/or the Group' Chair in close 

cooperation with the Member States, the final proposal will be put to a vote, sometimes in a 

silent procedure (‘procédure d'approbation tacite’; i.e., a decision-making tactic or process 

used in politics based on the term ‘qui tacet consentire videtur’ meaning “he who is silent is 

taken to agree” or “silence means consent”447). After agreement by all Member States, the 

pseudo-legislation is annexed to the Group's progress report which is first submitted to the 

Coreper (see Section 4.8) and subsequently to the Ecofin Council for adoption (see Section 

4.9).  

 

Phase 3: implementation phase 

Member States must amend their national provisions to comply with the pseudo-legislation 

within a reasonable timeframe, and at the latest within two years from its adoption by the 

Council, unless a different timeline is explicitly indicated in the soft law policy report.448 

However, in practice, Member States have often not respected their implementation 

commitment in respect of agreed soft law policies (see Chapter 8). 

 

Phase 4: monitoring phase 

This phase starts after the expiry of the two-year implementation phase. In 2017, the Group 

agreed on guidance on effective monitoring of Member States' compliance with agreed pseudo-

legislation addressing, among others, the following questions449:  

(a)  What is the scope of the monitoring exercise?; 

(b)  In what priority order is pseudo-legislation monitored?; 

(c)  What are the procedural steps of the monitoring process?; 

(d)  How should the results of the monitoring exercise be followed up by Member States 

(rollback)?; and 

(e)  How are the results of the monitoring exercise published? 

 

Ad (a) What is the scope of the monitoring exercise? 

 
447 See Robertson, J.G. (1991): Words for a Modern Age, A Cross Reference of Latin and Greek Combining 

Elements, Senior Scribe Publications, 1991, p. 249. 
448 See 2017-guidance on the monitoring of pseudo-legislation, par. 5, p. 21. 
449 See annex II of report of the Group of 24 November 2017, doc. no. 14784/17, p. 21-24. 
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The monitoring exercise examines whether national legislation or practice “in force at the time 

of the monitoring”450 is in line with agreed pseudo-legislation. It results in a ‘final assessment’ 

of compliance.  

 

Ad (b) In what priority order is pseudo-legislation monitored? 

In general, the Group will determine in its eighteen-month work programme the order in which 

agreed pseudo-legislation is monitored.451 Factors that may influence the priority order concern, 

among others, the fact that Member States have at least two years to implement the soft law 

policy and the political sensitivity of the subject area.452 

 

Ad (c) What are the procedural steps of the monitoring process? 

The monitoring process comprises a reporting phase and an assessment phase. The reporting 

phase starts with the drafting of a questionnaire or checklist and reporting deadlines by the 

Commission453, which is submitted to the Group for approval.454 Once accepted, Member States 

will be asked to provide the requested information “in an open and transparent manner and 

within the agreed deadlines”455. As regards the quality and accuracy of the information to be 

provided, the guidance reminds Member States of the principles laid down in the 2016-guidance 

on the provision of information (see Section 4.2.4.2 above).456 Based on the information 

provided by Member States, the Commission will prepare a summary of the relevant national 

legal provisions or administrative practices of the Member States.457 Subsequently, the 

compliance assessment phase starts with a preliminary assessment carried out by the 

Commission.458 The objective is to ensure a “structured and consistent horizontal 

verification”459 of the relevant national legislations or practices of Member States, resulting in 

a conclusion “compliant”, “partly non-compliant” or “non-compliant”.460 

 

Ad (d) How should the results of the monitoring exercise be followed up by Member States 

(rollback)? 

Similar to the rollback procedure in the area of pseudo-case law (see Section 4.2.4.2 above), 

Member States whose national legislation or practice is (partly) not in conformity with the 

monitored pseudo-legislation should in principle amend their legislation or practice within two 

years, unless a different deadline has been agreed given the specificity of the pseudo-

legislation.461 One might question whether this (additional) implementation period of two years 

is desirable because it means that in effect no-one has any incentive to implement the agreed 

pseudo-legislation in the first place, because one will be rewarded with two extra years for not 

implementing it.462   

 

Ad (e)  How are the results of the monitoring exercise published? 

 
450 See 2017-guidance on the monitoring of pseudo-legislation, par. 6, p. 21. 
451 See 2017-guidance on the monitoring of pseudo-legislation, par. 7, p. 22. 
452 See 2017-guidance on the monitoring of pseudo-legislation, par. 8, p. 22. 
453 See 2017-guidance on the monitoring of pseudo-legislation, par. 11-12, p. 22. 
454 See 2017-guidance on the monitoring of pseudo-legislation, par. 12-14, p. 22. 
455 See 2017-guidance on the monitoring of pseudo-legislation, par. 15, p. 22. 
456 See 2017-guidance on the monitoring of pseudo-legislation, par. 15, p. 22. 
457 See 2017-guidance on the monitoring of pseudo-legislation, par. 16, p. 22. 
458 See 2017-guidance on the monitoring of pseudo-legislation, par. 17, p. 23. 
459 See 2017-guidance on the monitoring of pseudo-legislation, par. 18, p. 23. 
460 See 2017-guidance on the monitoring of pseudo-legislation, par. 18, p. 23. 
461 See 2017-guidance on the monitoring of pseudo-legislation, par. 21-22, p. 23. 
462 See 2017-guidance on the monitoring of pseudo-legislation, par. 23, p. 23. 
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After the Group has agreed on a final assessment of the level of compliance of Member States 

with the monitored pseudo-legislation, a report will be submitted to the Council. This report, 

which will be published after endorsement by the Council, may include the names of the 

Member States that comply or do not (partly) comply with the pseudo-legislation.463 

 

 

4.3 The role of Code of Conduct SubGroups 

 

In the past twenty years, several technical subgroups have been established to assist in the work 

of the Group, in particular:  

 

- The SubGroup on ‘anti-abuse issues’. Created early-2009464, this SubGroup played an 

important preparatory role in the development of pseudo-legislation in the area of EU-

inbound profit transfers (see Chapter 8.4), hybrid entity mismatches (see Chapter 8.6.2), 

and hybrid entities and permanent establishment mismatches (see Chapter 8.6.3). Apart 

from work on EU-outbound payments, which has been temporarily put on hold by the 

main Group until data on the effectiveness of anti-abuse measures in EU tax directives 

has become available (see Chapter 8.5), this SubGroup completed its mandate and has 

therefore been disbanded by the main Group in 2019465. 

- The SubGroup on ‘internal issues’466. Established in 2016467 as the SubGroup on the 

interpretation of the third and fourth assessment criterion of the Code, this Group 

completed its initial mandate in 2019.468 This SubGroup has developed guidance on the 

substance assessment criterion (see Chapter 6.5.4) and the profit determination 

assessment criterion (see Chapter 6.5.5) of the Code. In 2019, it was renamed and tasked 

with preparatory technical work on intra-EU Code-maters, such as, for example, 

decisions on the harmfulness of a national tax regime.469  

- The SubGroup ‘external issues’.470 Established in 2016471 as the SubGroup on ‘third 

countries’ it carried out a significant amount of work in preparing assessments of 

preferential tax regimes of third countries in the context of the establishment of the EU 

list of non-cooperative jurisdictions, as well as discussing and developing common 

defensive measures against blacklisted non-EU jurisdictions.472 In 2019, it was renamed 

and tasked with preparatory technical work on decisions concerning third-countries.473 

 

As of 2019, most of the work of the main Group will be prepared by either the SubGroup on 

‘internal issues’ (intra-EU matters) or the SubGroup on ‘external issues’ (third-country 

 
463 See 2017-guidance on the monitoring of pseudo-legislation, par. 27-28, p. 24. 
464 See report of the Group of 29 June 2009, doc. no. 10200/1/09 REV 1, par. 22, p. 8 and Council Conclusions 

of 7 July 2009, doc. no. 11735/09, p. 18. 
465 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 15, p. 4 and Council Conclusions of 14 June 

2019, doc. no. 10336/19, par. 3. 
466 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 16, p. 5 and Council Conclusions of 14 June 

2019, doc. no. 10336/19, par. 3. 
467 See Council Conclusions of 8 March 2016, doc. no. 108/16, par. 10.  
468 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 15, p. 5. 
469 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 16, p. 5 and Council Conclusions of 14 June 

2019, doc. no. 10336/19, par. 3. 
470 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 16, p. 5 and Council Conclusions of 14 June 

2019, doc. no. 10336/19, par. 3. 
471 See Council Conclusions of 8 March 2016, doc. no. 108/16, par. 10. 
472 See room document #9 of the Group of 7 April 2015, p. 4. 
473 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 16, p. 5 and Council Conclusions of 14 June 

2019, doc. no. 10336/19, par. 3. 
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issues).474 This should allow the main Group to focus on strategic and procedural Code-issues 

and other future BEPS-related challenges. The raison d'être of the SubGroups is based on the 

existing framework of the Code, although formally, a decision of the Ecofin Council is required 

for their establishment.475 The two SubGroups are composed of Members of the Group, their 

deputies or alternates, or other national experts. They are chaired by a representative of the 

Member State holding the Presidency of the Council.476 

 

 

4.4 The role of other high-level working groups 

 

So far, there seems to be no significant interaction between the Code Group and other high-

level EU-bodies dealing with direct tax policy issues. Within the Council, for example, direct 

taxation policy issues are also dealt with by its High Level Working Party on Tax Questions 

(HLWP) and its Working Party on Tax Questions (WPTQ). The HLWP supervises the progress 

of tax dossiers which are being discussed in different working groups (including tax-related 

aspects of non-tax dossiers) and deals with horizontal tax policy issues. It also deals with 

transversal issues in the context of current work on tackling tax avoidance within the G7, the 

G20 and the OECD. The WPTQ meets in two formations: one for indirect taxation and one for 

direct taxation. The direct taxation formation mainly discusses legislative corporate tax files 

(such as the PSD, the IRD, and the CCTB and CCCTB proposals) and other direct tax related 

dossiers (such as the DAC). 

 

In 2015, the G5 Member States (France, Germany, Italy, Spain and the United Kingdom) 

proposed to clarify the relationship between the Group and such other bodies to determine how 

work between them could be coordinated, but it seems that this initiative has not been followed 

up.477 One example of a policy area where such coordination would be welcome concerns 

transfer pricing. For example, the Group and the EU Joint Transfer Pricing Forum (JTPF) might 

learn from each other's expertise and research and could complement each other,478 even though 

they serve different interests, the JTPF being concerned with eliminating double taxation caused 

by transfer pricing adjustments unilaterally made by tax administrations, in the interest of 

legitimate business, and the Code Group being concerned with curbing deduction/no-pick-up-

situations and ensuring single taxation. For instance, they could collectively develop a common 

transfer pricing policy (see Section 8.7) to address specific undesirable transfer pricing 

mismatches, resulting from Member States’ divergent infocap concepts, some member States 

recognizing arm’s length deduction of cost borne by group companies in other Member States, 

while these other member States do not make a corresponding upward profit adjustment for the 

cost reimbursement which would have been paid in third party relations  (see Chapter 7.13). 

The Commission is currently investigating such cost misallocation mismatches under its state 

aid powers, but it remains to be seen whether these cases represent state aid or merely disparities 

between Member States’ arm’s length adjustments policies. The Group's recent decision not to 

address such transfer pricing issues due to the lack of technical expertise in the Group 

underlines the need for interaction and cooperation with other fora (see Chapter 8.7).479 Rather 

 
474 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 17, p. 6 and Council Conclusions of 14 June 

2019, doc. no. 10336/19, par. 3. 
475 See Council Conclusions of 9 March 1998, par. 12, p. 2. 
476 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 16, p. 5 and Council Conclusions of 14 June 

2019, doc. no. 10336/19, par. 3. 
477 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 34-37, p. 5 
478 See also European Parliament, Role and functioning of certain EU groups in the area of taxation, November 

2015, p. 29. 
479 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 34-37, p. 11-12. 
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than abandoning the issue, cooperation with the EU Joint Transfer Pricing Forum may pave the 

way for an adequate policy solution to address certain transfer pricing policy mismatches.  
 

 

4.5 The role of the European Commission 

 

Even though the Commission has no formal vote in the Group, its role should certainly not be 

underestimated. Already during the drafting phase of the Code, Member States agreed to assign 

to the Commission an essential role in the implementation process of the Code by Member 

States. While this role, according to Paragraph I of the Code, is of a facilitating nature, practice 

has shown that the Commission's independent, advisory and compliance supervising role has 

been of great significance for achieving tangible results in the areas of both the pseudo-case 

law (see Chapter 7) and pseudo legislation (see Chapter 8). For instance, the European 

Commission's Directorate-General for Taxation and Customs Union (DG Taxud), and more 

specifically its subunit ‘harmful tax practices, state aids and transfer pricing’480, is responsible 

for preparing draft descriptions and draft assessments of potentially harmful tax regimes (see 

Section 4.2.4), and for supervising actual rollback of harmful regimes. Also, it plays an 

important role in the development and monitoring of Member States' compliance with soft law 

policies (see Section 4.2.4).  

 

 

4.6 The role of the European Parliament 

 

Despite the absence of a formal role assigned to the European Parliament in the implementation 

process of the Code, it has been quite active in trying to influence the Group’s work during the 

past decade. In response to the LuxLeaks revelations (2014) and other tax avoidance and 

evasion affairs, several inquiry committees of the European Parliament have investigated the 

Group's effectiveness in tackling tax competition.481 In 2016, the TAXE 2-Committee called 

on Member states to “improve the transparency and effectiveness of the working methods of 

the Code of Conduct Group, as they are one of the factors hampering concrete potential 

improvement in terms of tackling harmful tax practices.”482 

 

Shortly thereafter, the Group took its first steps to improve and codify its governance (see 

Section 4.2.3) and working practices (see Section 4.2.4), but the PANA-Committee, in 2017 

expressed the need to further reform the Group “in a manner ensuring full transparency and the 

involvement of all of the EU institutions and of civil society” and called “to radically redefine 

the governance structure and transparency of the [….] Group, including its mandate and rules 

of procedure, as well as its decision-making processes and criteria for identifying harmful tax 

measures [...]”.483 

 

The transparency of the Group’s work was subsequently further enhanced (see Section 4.2.3), 

but the TAXE 3-Committee in 2019 still stressed the need to “take further measures to ensure 

 
480 See the EU-website Whoiswho (https://publications.europa.eu/en/web/who-is-who/organization/-

/organization/CONSIL/CONSIL). 
481 See European Parliament Resolution of 25 November 2015 (TAXE1), 2015/2066 (INI), par. 40-44, 60 and 

87; European Parliament Resolution of 16 December 2015, 2015/2010 (INL), par. AM and recommendation A.3 

and B.2; European Parliament Resolution of 6 July 2016 (TAXE2), 2016/2038 (INI), par. AO-AR, and 47-57; 

European Parliament Resolution of 13 December 2017 (PANA), 2016/3044(RSP), par. 52-54 and 185-189, and 

198-200; and European Parliament Resolution of 26 March 2019 (TAXE 3), 2018/2121(INI), par. 411-418. 
482 See European Parliament Resolution of 6 July 2016 (TAXE2), 2016/2038(INI), par. 49. 
483 See European Parliament, Resolution of 13 December 2017 (PANA), 2016/3044(RSP), par. 200. 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2018/2121(INI)
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the transparency of [the Group’s] meetings, in particular by making public the positions of the 

different Member States on the discussed agenda”484, and “that the mandate of the [...] Group 

needs to be updated”,  and that “work undertaken by the Group which is also of a political 

nature”485 should be “brought back under a framework which enables democratic control or 

supervision, starting by applying transparency”486. 

 

The Group recently agreed to further strengthen its governance by having its technical work 

prepared by two SubGroups (see Sections 3.3.3 and 4.3). It also announced that discussion on 

the revision of its mandate (see Section 3.2.2) had been suspended until end-2020, given the 

link with ongoing discussions at OECD-level on the second pillar (the Global anti-base erosion 

(GloBE) proposal) of the OECD/BEPS 2.0 project.487 This is, however, unlikely to satisfy the 

European Parliament’s request for full transparency and democratic control and may follow up 

on its earlier threat to ask the Commission for a legislative proposal based on Article 116 TFEU 

(the anti-market distortion rule; see Chapter 9) “if the Member States have not [timely] adopted 

a reform of the Code of Conduct Group’s mandate”.488 

 

 

4.7 The role of the Council Secretariat 

 

Whereas the preparatory technical work is carried out by the Commission, the Council 

Secretariat supports the Group in procedural matters.489 The Secretariat is located in Brussels 

and assists the Council, the EU Presidency, the European Council and the President of the 

European Council.490 It is divided into several Directorates-General, which in turn are divided 

into several sub-units. Currently, the ‘Tax Policy, Export Credits and Regional Policy’ unit491 

is responsible for the work of the Code Group.  

 

The Secretariat carries out, inter alia, the following four procedural functions at the different 

Council-levels (see Section 4.1): (i) organisation; (ii) coordination; (iii) ensuring consistency 

of work and implementation of work programmes; and (iv) assisting the Chair with finding 

substantive and procedural solutions.492 The organisational task comprises convening meetings, 

preparing meetings and producing and distributing documents for meetings. The coordinating 

task consists of assisting and advising the Chair in the run-up to or during meetings. In addition, 

the Secretariat, in cooperation with the Chair, is responsible for drawing up reports summarising 

the results for further debate.493 The Secretariat serves as a registrar and a memory by drafting 

records, organisation, planning of meetings, and production, translation, and circulation of 

documents, and archiving the Council’s discussions and decisions.494 

 

 
484 See European Parliament Resolution of 26 March 2019 (TAXE 3), 2018/2121(INI), par. 415. 
485 See European Parliament Resolution of 26 March 2019 (TAXE 3), 2018/2121(INI), par. 417. 
486 See European Parliament Resolution of 26 March 2019 (TAXE 3), 2018/2121(INI), par. 417. 
487 See, e.g., OECD BEPS Secretary-General Report to G20 Finance Ministers and Central Bank Governors, 8 

June 2019 and OECD BEPS Programme of Work to Develop a Consensus Solution to the Tax Challenges 

Arising from the Digitalisation of the Economy, 31 May 2009, p. 23-32. 
488 See European Parliament Resolution of 13 December 2017 (PANA), 2016/3044(RSP), par. 187. 
489 See Council Conclusions of 8 March 1998, par. 10, p. 2. 
490 See Article 23 (1) of the CRP and Comments on the CRP, 2016, p. 27-28. 
491 See the EU-website Whoiswho (https://publications.europa.eu/en/web/who-is-who/organization/-

/organization/CONSIL/CONSIL). 
492 See Comments on the CRP, 2016, p. 27-28. 
493 See Comments on the CRP, 2016, p. 28. 
494 See Comments on the CRP, 2016, p. 28. 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2018/2121(INI)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2018/2121(INI)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2018/2121(INI)
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Over the years, the Secretariat has gained an advisory role within the Council in relation to most 

EU matters, including Code issues495 The advice of its officials to the Code of Conduct Group’s 

Chair may be tactical (e.g., how to deal with sensitive Code-issues in a meeting) or of a 

substantive nature (e.g., the drafting of a compromise). Experience of participants underline 

that the influence of the Secretariat should not be underestimated. Generally, its officials enjoy 

a high level of trust and respect from the members of the Group and are therefore often involved 

in resolving disputes between Member States. 

 

 

4.8 The role of the Comité des Représentants Permanents (Coreper) 

 

Following discussions at working party (Code Group) level (see Sections 4.2 and 4.3), Code-

matters are passed on to the Comité des Représentants Permanents (Coreper) at committee 

level.496 As the name suggests, the Coreper brings together the ambassadors of the Member 

States who are permanently accredited to the European Union, and therefore better known as 

the permanent representatives. It is chaired by the Member State holding the Presidency of the 

Council.497 Its main task is to coordinate the work of the Ecofin Council and other Council 

formations and to seek agreement on issues outstanding across different subject files at 

committee level to ensure a smooth and swift adoption of decisions or conclusions by the 

Council.498 Scholars have used colourful metaphors to stress the importance of the Coreper 

within the framework of the Council, such as Westlake and Galloway, who describe the Coreper 

as “the Council’s backbone and engine room of Council business” and note that “[i]t is in effect 

the only point in the council System where a complete overview exists of the entire range of 

EU business”499. 

 

When necessary, the Coreper may discuss and evaluate outstanding Code-matters not yet 

resolved, set out compromise proposals and solutions, and prepares the ministerial debate.500 

Also, each item on the Council's agenda is, in principle, examined in advance by the Coreper. 

However, the role of Coreper on Code issues has been extremely limited and, as explained in 

Section 4.1, the Group's reports and (draft) Council Conclusions are in most cases adopted and 

forwarded to the Council without discussion by the Coreper. Maybe this will change in the 

future following initiatives to increase the visibility of the Group's work by involving the Ecofin 

Council more systematically in the Group’s work (see Section 4.2.3). 

 

 

4.9 The role of the Economic and Financial Affairs (Ecofin) Council 

 

After discussion at working party (Code Group) level (see Sections 4.2 and 4.3) and committee 

(Coreper) level (see Section 4.8), the results of the Group's work are forwarded to ministerial 

(Council) level for formal approval. The Council is a single body of the European Union501, 

 
495 See Comments on the CRP, 2016, p. 28. 
496 Coreper meets in two formations, Coreper I and Coreper II, which each prepare different Council formations, 

with Ecofin being prepared by Coreper II. 
497 Its right of existence is based on Article 240 (1) of the TFEU. 
498 See Article 19 of the CRP and Comments on the CRP, 2016, p. 17. 
499 See Westlake, M. and Galloway, D. (2004), p. 201-222. 
500 See Article 19 (2) CRP and Comments on the CRP, 2016, p. 18-19. 
501 See Article 13, par. 1, of the TEU.  
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although it meets in ten different formations502, which vary according to the policy area503. The 

Economic and Financial Affairs (Ecofin) Council, which usually deals with Code-issues, meets 

around nine times a year. The direct involvement of the Ecofin Council in Code matters is rather 

limited, however. As explained in Section 4.2.3, several proposals have been tabled to improve 

its involvement.  

 

Reports and (draft) Council conclusions on the Group's work are generally submitted to the 

Council twice a year. This results in endorsement of both decisions on (non)harmfulness of 

individual tax regimes (pseudo-case law; see Chapter 7) and common tax policies on a general 

tax issues (pseudo-legislation; see Chapter 8). The Council Conclusions provide political 

impetus to the work of the Group, although it is clear that public debate in the Ecofin Council 

(‘B-items’; see Section 4.1) would be more supportive than the automatic adoption of reports 

and conclusions adopted without debate, as is the case for most Code Group Reports (which 

routinely figure as an ‘A-item’ on the Ecofin Council agenda; see Section 4.1). 

 

The established practice of categorizing many issues (such as Code Group issues) as 'A-items’ 

avoids Council meetings being snowed under by a large number of matters on which agreement 

has already been reached at working group or committee level and which therefore do not need 

to be debated.504 A rare example of a Code Group issue which the Council has actually 

discussed concerns the Group’s non-decision on the Hungarian Interest from affiliated 

companies regime (Case C/11, 2005).505 As observed in Chapter 7.4.7.2, four Member States 

(other than Hungary) blocked endorsement of Mrs Dawn Primarolo’s report at Council level, 

by arguing that the Hungarian regime was designed in the same way as an approved French 

royalty regime, as a result of which the Council was not able to prevent the acceptance of a 

regime with clear harmful features.  

 

 

4.10 Summary and conclusions 

 

This Chapter has outlined the governance and working methods of the Code Group as well as 

the level of involvement of stakeholders in the Code’s decision-making process. Formally, the 

Ecofin Council oversees the decision-making process. The Group, officially named the Code 

of Conduct Group (Business Taxation), reports to the Council, formally through the diplomatic 

Comité des Représentants Permanents (Coreper), bringing together Member States’ 

ambassadors, but, in practice, the Group mostly decides itself by taking political decisions on 

individual tax measures (pseudo-case law; see Chapter 7) and coordinating national policies in 

general competition sensitive tax issues (pseudo-legislation; see Chapter 8). The reports and 

draft Council Conclusions prepared by the Group are generally adopted by the Council as an 

‘A-item’, i.e., without discussion at ministerial level. Only occasionally unresolved Code-issues 

have entered the Council’s agenda as 'B-item', which implies debate between Member States' 

Finance Ministers. Although the direct involvement of the Ecofin Council has been rather 

limited so far, recent initiatives seek to increase this. 

 

 
502 See Article 16, par. 6, of the TEU and Article 236, subpar. A, of the TFEU. See also Article 2 (1) of the CRP 

and Comments on the CRP, p. 13. 
503 See European Council Decision of 16 September 2010 amending the list of Council configurations 

(2010/594/EU), OJ L263/12 of 6 October 2009. See also Article 2 (1) of the CRP and Comments on the CRP, 

2016, p. 14. 
504 See Article 3 (6) of the CRP and Comments on the CRP, 2016, p. 34-35. 
505 See Council Conclusions of 6 December 2005, doc. no. 14763/05, p. 10. 
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The Group’s Chair is not rotating, but elected by the high-level representatives of the Member 

States, and remains in office for a renewable two-year term. Mrs Dawn Primarolo, the former 

UK Treasury Financial Secretary, chaired the Group during its first eight years of operation, 

making her the longest-serving Chair and the only Chair whose name may sound familiar to 

outsiders. The Group consists of (one or more) representatives of the twenty-eight (twenty-

seven since 31 January 2020) Member States, the Commission and the Council Secretariat. In 

the early years, senior officials closely linked to Member States' Finance Ministers attended the 

Group's meetings, but over the past fifteen years, Member States have often sent delegates at 

technical level. As the work has become increasingly delicate and complex over the past 

decade, especially due to the increased focus on the development of soft law policies for general 

competition sensitive tax issues, it seems opportune that Member States are represented on a 

regular basis at a politically higher level, as also foreseen in the Group’s operating rules. The 

common BEPS-challenges that the Group is currently addressing deserve and require strategic 

decision-making. 

 

The Chair, the two Vice-Chairs and representatives of the Commission and the Council 

Secretariat form a Preparatory Group to facilitate the work of the Group. The importance of its 

preparatory meetings is not clear, but a recent proposal from the G5 Member States to 

strengthen its preparatory capacity underlines that its potential impact on decision-making 

should not be underestimated. As of 2019, the Group is supported by two SubGroups, one for 

internal affairs (intra-EU matters) and one for external affairs (third-country matters). This new 

format should allow more in-depth technical discussions at SubGroup level, which should help 

to alleviate the workload of the main Group, allowing it to focus on general, procedural and 

strategic Code-issues. By contrast, there was little political appetite for the G5-proposal for a 

revised governance structure, consisting of a Chair with high-level political leadership and a 

direct link to the Ecofin Council, assisted by a technical expert acting as Deputy Chair. 

 

Although the Commission has no vote in the Group, and its role is formally of a facilitating - 

technical - nature, its independent, advisory and roll-back supervisory role has been of great 

significance for achieving tangible pseudo-case law and pseudo-legislation. The Commission 

has, in reality, been the motor of the process, inter alia, because it prepares descriptions of 

potentially harmful regimes and drafts initial assessments, it actively takes part in the 

discussions in the Code Group and is often asked for its opinion, orally and in writing, and it 

supervises the implementation of the standstill and rollback commitments. In addition, the 

Commission has frequently used its State aid powers to convince reluctant Member States to 

be more forthcoming towards reaching a consensus in the Code Group (See Chapter 7.16.3). 

 

The General Secretariat of the Council is the Group’s secretariat and supports it in procedural 

matters, from organising and coordinating its meetings to advising the Group's Chair both 

tactically and substantively. As Secretariat officials generally enjoy a high level of trust and 

respect from Member States, their influence on decision-making may be significant. 

 

The Group's decision-making is based on a ‘broad consensus’ principle, i.e., in fact, a quasi-

unanimity rule as Member States have the possibility to express (technical or political) 

reservations or dissents in footnotes in the report, without this hindering the Council’s 

endorsement by unanimity of the conclusions of the Group. While all tax-related decisions in 

the Council require unanimity under the Treaty, the Group thus found a ‘clever’ way around 

that because it is able to agree on a particular file even with one, two, or even three dissenting 

Member States. In such cases, the Group’s report to the Ecofin Council mentions that ‘the 

Group agreed’, but dissenting opinions are reflected in footnotes. Dissenting Member States 
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have the chance to prevent the adoption of the report at Council level, where decision-making 

takes place by unanimity, but in reality, they rarely did.  

 

Nonetheless, at times, it has been very difficult or impossible to reach broad consensus, 

resulting in certain forms of harmful tax competition not being adequately addressed, both in 

individual regime cases (see Chapter 7.16) and in policy coordination cases (see Chapter 8.8). 

Recent proposals to abandon the broad consensus rule, for example by using the term ‘Group’ 

in reports, even if several Member States have reservations, have been strongly criticised by 

several Member States. However, the Group agreed to involve the Ecofin Council more 

systematically in its work, in particular where broad consensus on the harmfulness of an 

individual tax regime or on the drafting or monitoring of a soft law policy proves unattainable. 

It was also agreed to encourage the Ecofin Council to debate strategic Code-matters. However, 

it seems that neither of these initiatives has produced much follow-up. 

 

Most Member States still strongly adhere to the Group's diplomatic character, implying 

confidentially and closed meetings, as they are convinced that the Group cannot function 

adequately if confidentiality is not guaranteed. As a result, its work has been clouded by a veil 

of secrecy. Members of the European Parliament and of national parliaments, academics, 

NGO’s, media and the wider public have criticized the Group's lack of transparency. In 

response, Member States have agreed on several initiatives which should increase its 

transparency. Clearly, publication of more detailed public progress reports and of agreed 

descriptions and final assessments of national tax regimes, has improved public accountability. 

By contrast, transparency of pseudo-legislation decision-making and implementation has barely 

improved. A recent proposal tabled by the Netherlands to actively publish pseudo-legislation 

proposals - like legislative proposals of the Commission - has been dismissed by a large 

majority of Member States. Likewise, there was little support for the Dutch proposal to produce 

a detailed report after each meeting and to publish it as soon as possible. 

 

The persistent criticism of the European Parliament on the Group's ineffectiveness has 

prompted the Group to strengthen and formalise several of its informal working methods. The 

notification and assessment procedure for pseudo-case law decisions has recently been refined 

and made more transparent to the public. Where most Member States attach considerable 

importance to getting their regimes cleared by the Code Group, there have also been instances 

where information on harmful practices only came to the attention of the Group after 

notification by (anonymous) other Member States or the Commission. Clear and objective 

criteria in the new guidance rules should ensure that Member States fully respect their standstill 

and rollback obligations. Working methods have also been strengthened and formalised to 

ensure more effective monitoring of Member States' compliance with pseudo-legislation and 

other soft law standards adopted by the Group. In the past, both large and small Member States 

often did not implement agreed common policies adequately (see Chapter 8.8). The new rules 

especially clarify in what priority order the implementation of agreed pseudo-legislation is 

monitored.  

 

In the light of these new rules and the continuing public and political concern about Member 

States' tax ruling practices, it is puzzling that the Group did not yet start monitoring Member 

States' compliance with the agreed comprehensive common tax ruling policy (2016), listing a 

set of common standard requirements for a good ruling practice. It is questionable, for example, 

whether all Member States have effectively implemented the agreement to publish at least the 

operative parts of tax rulings on their website as ‘updated guidance’ or ‘general conclusions’. 

This issue is particularly pressing as the new procedural rules underline that Member States, as 



 89 

a general rule, must amend their national provisions or practices at the latest within two years 

from the adoption of the common policy. 

 

Despite not being formally involved in the Code's decision-making process, the European 

Parliament’s investigation committees have been successful in influencing the work, 

governance and operation of the Group. It remains to be seen whether the recent initiatives will 

sufficiently enhance the effectiveness and transparency of the Group. Parliament has warned 

Member States that, if necessary, it will ask the Commission to draft a legislative proposal for 

a comprehensive Code reform based on the market distortion rules of the Treaty (Article 116 

and 117 TFEU; see Chapter 9).  
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5.1 Introduction 

 

The desirable geographical scope of the Code has given rise to considerable debate during the 

drafting phase (1996-1997) (see Chapter 2). Member States recognised the need to maintain a 

level playing field between the EU and the rest of the world in the fight against harmful tax 

competition.506 They were concerned that the work of the Group could encourage multinational 

companies to relocate their mobile business activities outside the EU. Eventually, Member 

States found common ground on the inclusion of a geographical extension-clause in the Code 

aimed at encouraging Member States to promote the Code’s principles and criteria beyond EU 

territory, particularly in their dependent and associated territories, but also in third countries 

(see Box 5.1 below).  

 

The phrase “within the framework of their constitutional arrangements” in Paragraph M of the 

Code underlines that this geographical extension commitment has the character of a ‘best effort’ 

clause. On the one hand, it provides the necessary flexibility, and, on the other hand, it 

underlines that Member States should do their utmost to ensure that the Code is also respected 

in the rest of the world. This commitment has led to the abolition of a large number of 

preferential tax arrangements in Member States’ dependent and overseas territories (see 

Sections 5.5 and 5.6), and recently, in many third countries, notably in the context of the 

dialogue with neighbouring third countries and the drawing up of the EU List of non-

cooperative jurisdictions for tax purposes (the ‘EU tax haven blacklist’; see Section 5.7). 

 

Box 5.1: The geographical extension-clause of the Code (1997) 

 

“The Council considers it advisable that principles aimed at abolishing harmful tax measures should be 

adopted on as broad a geographical basis as possible. To this end, Member States commit themselves to 

promoting their adoption in third countries; they also commit themselves to promoting their adoption in 

territories to which the Treaty does not apply. 

 

In particular, Member States with dependent or associated territories or which have special responsibilities 

or taxation prerogatives in respect of other territories commit themselves, within the framework of their 

constitutional arrangements, to ensuring that these principles are applied in those territories. In this 

connection, those Member States will take stock of the situation in the form of reports to the group referred 

to in paragraph H, which will assess them under the review procedure described above.” 

 

Source: Paragraph M of the Code. 

 

The applicability of the Code in the following categories of countries and territories is discussed 

in the next Sections (ascending from strong to weak in terms of political commitment to the 

Code): 

- Member States and candidate countries (Section 5.2); 

- Outermost Regions (Section 5.3); 

- European territories for whose external relations a Member State is responsible 

 (Section 5.4); 

- Overseas Countries and Territories (Section 5.5); 

- Special cases: small islands (Section 5.6); and 

- Third countries (Section 5.7). 

 

 

5.2  Member States 

 
506 See also the Preamble of the Code. 
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Like the Treaties, the Code applies to all twenty-eight (since 31 January 2020 twenty-seven) 

Member States mentioned in Article 52(1) TEU. This means that the Code’s outcome, notably 

the Group’s pseudo-case law (abolition of individual preferential tax regimes; the so-called one-

country issues; see Chapter 6 and 7) and pseudo-legislation (common tax policies; the so-called 

two-country issues, such as mismatches; see Chapter 8), is applicable in the Member States that 

signed up to the Code in 1997, as well as in the Member States that have agreed, in the context 

of their EU-accession, to adopt the acquis communautaire, amongst which the Code principles 

and criteria. Lastly, candidate countries - including Turkey507, North Macedonia508, 

Montenegro509, Albania510, and Serbia511 - have agreed to comply with its principles in the 

framework of EU-accession negotiations. 

 
 

5.3  Outermost Regions 

 

Article 355(1) TFEU accords a special status to certain overseas territories of Member States, 

the so-called Outermost Regions512 (OMR's). Since April 2014, when French Mayotte changed 

its status from Overseas Countries and Territories (OCT’s; see Section 5.5) to OMR, this 

category consists of nine geographical regions of Member States that are fully part of the EU 

without being part of the European continent, i.e., six French regions (i.e., Guadeloupe, French 

Guiana, Martinique, Mayotte, Réunion, Saint-Martin); two Portuguese (i.e., the Azores and 

Madeira); and one Spanish (i.e., the Canary Islands).513 These are all located outside Europe 

and have a special relationship with a Member State. Primary and secondary EU law directly 

apply to these nine regions. This means that OMR’s are fully subject to the state aid rules, the 

fundamental freedoms and soft law instruments such as the Code. The Group's pseudo-case law 

(see Chapter 7) and pseudo-legislation (see Chapter 8) are, therefore, in principle, fully 

applicable to OMC's.  

 

Over the past twenty years, the Group has examined OMR’s preferential tax regimes on several 

occasions. For instance, the Spanish Canary Islands REF regime (Case N/8, 1999; see Chapter 

7.15: a tax reduction of 30-50% of the tax liability on income from the sale of eligible tangible 

assets produced in the Canary Islands514) was approved by the Group in 1999515 on the basis of 

a detailed report submitted by the Spanish authorities, arguing that the regime would 

compensate for the structural weakness of the regional economy of the Canary Islands (see Box 

 
507 See Council Decision of 23 January 2006, OJEU L/22/2006, p. 42. In 2006, the Commission concluded that 

Turkey’s compliance with the Code’s principles “remains limited”; see Commission Staff Working Document of 

8 November 2006, SEC(2006) 1390, p. 50. 
508 See Council Decision of 18 February 2008, OJEU L/80/2008, p. 39. For work on the implementation of the 

Code by Macedonia, see, e.g., Commission Staff Working Document of 17 March 2018, SWD(2018) 154 

final.M 
509 See Council Decision of 22 January 2007, OJEU L/20/2007, p. 22. For work on the implementation of the 

Code by Montenegro, see, e.g., Commission Staff Working Document of 6 November 2007, SEC(2007) 1434, p. 

28. 
510 See Council Decision of 18 February 2008, OJEU L/80/2008, p. 7. For work on the implementation of the 

Code by Albania, see, e.g., Commission Staff Working Document of 6 November 2007, SEC(2007) 1429, p. 30. 
511 See Council Decision of 18 February 2008, OJEU L/80/2008, p. 64. For work on the implementation of the 

Code by Serbia, see, e.g., Commission meeting document of 13 July 2016, doc. no. 173/16, p. 18. 
512 On OMR’s, see Murray, F. (2012), p. 71-90. 
513 See also, e.g., https://www.europarl.europa.eu/factsheets/en/sheet/100/outermost-regions-ors-. 
514 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 152. 
515 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
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5.2 below).516 By contrast, the Portuguese Madeira free zones regime (Case N/24, 2003; see 

Chapter 7.15: several tax breaks, including exemption from corporation tax and withholding 

tax on interest and royalties for companies engaged in a wide range of activities, including 

financial services, in a designated free zone on the island517) was blacklisted by the Group in 

the same year518, notwithstanding the similar assertion of the Portuguese authorities that the 

regime was necessary to ensure economic development of Madeira519.  

 

Considering its two OMRs, not surprisingly, Portugal insisted during the drafting of the Code 

that also OCT’s (see Section 5.5) and other dependent or associated territories of the Member 

States would be covered by the Code, even if they are not part of the EU territory. Unlike 

OMR’s, OCT’s are, in principle, not subject to EU law. The inclusion of a special commitment 

in the Code was therefore required to bring these territories within the Code’s geographical 

scope (see Sections 5.5 and 5.6 below).  

 

Article 355(1) TFEU provides that the Council may adopt specific measures to make 

application of the Treaties subject to certain conditions, taking into account the structural social 

and economic situation of OMR's.520 The drafters of the Code have used this provision by 

specifying in paragraph G of the Code that, when assessing a national tax regime, the Group 

will pay particular attention to the special characteristics and constraints of the OMR’s (see Box 

5.2 below). 

 

Box 5.2: Justification on supporting the economic development of underdeveloped regions 

 

“Insofar as the tax measures are used to support the economic development of particular regions, an 

assessment will be made of whether the measures are in proportion to, and targeted at, the aims sought. 

In assessing this, particular attention will be paid to special features and constraints in the case of the 

outermost regions and small islands, without undermining the integrity and coherence of the Community 

legal order, including the internal market and common policies.” 

 

Source: Paragraph G of the Code. 

 

As observed, in accordance with this justification, it has become Code-practice to assess 

whether a tax regime of an OMR, although offending one or more assessment criteria of the 

Code, may nonetheless be justified by objective and well-targeted promotion of the economic 

development of the region. 

 

 

5.4 European territories for whose external relations a Member State is 

responsible 

 

Article 355(3) TFEU deals with European territories for whose external relations a Member 

State is responsible. Special arrangements for most dependent or associated territories of 

Member States (see Sections 5.3, 5.5 and 5.6) have significantly reduced the number of regions 

 
516 See Spanish report annexed to report of the Group of 29 June 1999, doc. no. 9628/99 and for the discussion in 

the Group on this report, see report of the Group of 16 July 1999, doc. no. 10230/99, par 7, p. 12.  
517 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 70.  
518 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 56, p. 19 in 

combination with report of the Group of 6 March 2003, doc. no. 7018/1/03 REV1, p. 4-6 and 33 and for the 

Council’s endorsement see, Council Conclusions of 21 January 2003, doc. no. 5566/03, p. 6.  
519 See report of the Group of 26 November 1998, doc. no. 12993/98 ADD1. 
520 See article 355(1) TFEU in conjunction with article 349 TFEU. 
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within the scope of this provision. Currently, only Gibraltar is designated as part of the EU 

under this provision. Therefore, like in the OMR’s (see Section 5.3 above), primary and 

secondary EU law integrally apply to Gibraltar.521, 522 This means that also ATAD (1 and 2), 

the state aid rules, the fundamental freedoms, and the Code are fully applicable in Gibraltar.  

 

In the past two decades, the Group has scrutinized several Gibraltar tax regimes. For example, 

the Gibraltar Qualifying (offshore) companies and captive insurance regime (Case F/8, 1999; 

see Chapter 7.7), provided for a special corporate tax rate between 2% and 18% for insurance 

activities;523 it was blacklisted by the Group in 1999524. More recently, several elements of 

Gibraltar’s territorial corporate tax system, introduced in 2011, have been examined by the 

Group, and, eventually, certain features were considered harmful (see Tax exemption regime 

for passive income (Case A/1, 2012525; see Chapter 7.2.2) and Tax treatment of asset holding 

companies (Case A/2, 2016526; see Chapter 7.2.3). 

 

It may be assumed that Gibraltar must comply, not only with the Group’s pseudo-case law, but 

also with its common soft law policies (pseudo-legislation; see Chapter 8). An analysis of the 

Group's work, however, seems to indicate that Gibraltar's compliance with such soft law 

policies has not been monitored so far. 

 

 

5.5 Overseas Countries and Territories 
 

Article 355(2) TFEU deals with Member States’ Overseas Countries and Territories (OCT)527. 

As of 2014, twenty-five territories have been registered as OCT528, i.e., one Danish (i.e., 

Greenland); six French (i.e., French Southern and Antarctic Territories, Saint-Barthélemy529, 

French Polynesia, Wallis and Futuna, Saint-Pierre and Miquelon, and New Caledonia and 

Dependencies); six Dutch (i.e., Aruba, Curacao, Sint Maarten, Bonaire, Sint Eustatius, and 

Saba530, 531); and twelve British (i.e., Anguilla, Bermuda, British Antarctic Territory, British 

Indian Ocean Territory, British Virgin Islands, Cayman Islands, Falkland Islands, Montserrat, 

Pitcairn Islands, Saint Helena, Ascension and Tristan da Cunha, South Georgia and the South 

 
521 See Articles 28-30 of the European Communities Act 1972 (c. 68) of the United Kingdom.  
522 Subject to limited exceptions, including, among others, harmonization in the area of indirect taxation. 
523 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 257 and for 

(details on) the Commission’s draft assessment, see internal Commission document (2002) on the Gibraltar 

Qualifying (offshore) companies and captive insurance regime. 
524 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 31 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
525 For the Group’s decision, see report of the Group of 23 November 2012, doc. no. 16488/12, par. 10, p. 4 and 

for the Council’s endorsement, see Council Conclusions of 4 December 2012, doc. no. 17131/1/12 REV 1, p. 20. 
526 For the Group’s decision, see report of the Group 13 June 2016, doc. no. 9912/16, par. 27, p. 7 and for the 

Council’s endorsement, see Council Conclusions of 17 June 2016, doc. no. 10324/16, p. 22. 
527 On OCT’s, see Murray, F. (2012), p. 91-119. 
528 See Annex II of the TFEU. See also, e.g., https://www.europarl.europa.eu/factsheets/en/sheet/100/outermost-

regions-ors-. 
529 See European Council Decision of 29 October 2010, OJEU L/325/2010, p. 4-5. 
530 Aruba, Curacao, and Sint Maarten, all located in the Caribbean, are classified as countries under Dutch law. 

They are not overseas dependencies of the Netherlands, but, instead, autonomous territories within the Kingdom 

of the Netherlands, next to the country of the Netherlands. Bonaire, Saba and Sint Eustatius have the status of 

public bodies within the meaning of the Dutch Constitution. 
531 Before 10 October 2010 the Netherlands Antilles was an autonomous country within the Kingdom of the 

Netherlands. It was classified as OCT. 
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Sandwich Island, and Turks and Caicos Islands).532 None of these OCT’s is European533, and 

without a special link with a Member State, these territories could not be associated with the 

EU534.  

 

In principle, the acquis communautaire is not applicable to these territories.535 This implies 

that, unless otherwise specified, primary and secondary EU-law, including the state aid rules, 

the fundamental freedoms and soft law instruments such as the Code, do not apply. However, 

as observed in Section 5.1 above, following the Code’s geographical extension clause (see Box 

5.1 above), Member States are politically required to ensure that the Code’s principles are 

respected in their OCT’s. This has clearly been stated by the Commission in its opinion on the 

French Government's initiative to change the status of Saint Barthélemy from OCM to OCT 

(see Box 5.3 below). 

 

Box 5.3: Commission’s opinion on the change of status of Saint Barthélemy from OMC to OCT and the 

commitment to observe the Code’s principles 

 

“The Commission would remind France of the undertaking relating to harmful fiscal competition it 

made, together with the other Member States, in the above-mentioned Code of Conduct. According to 

this text, the Member States undertake to promote the adoption of principles to eliminate harmful fiscal 

measures in territories other than those to which the Treaty applies. The Commission assumes that this 

undertaking, relating specifically to such territories, will also apply to Saint Barthélemy from the 

moment when the amendment of its status comes into force.” 

 

Source: Commission opinion of 18 October 2010, COM(2010) 559 final, p. 3. 

 

OCT’s are not directly bound by the Code, however. Compliance with its principles and criteria 

is, at least in theory, voluntary. In principle, OCT’s control their own fiscal policies. In practice, 

however, preferential tax regimes of OCT’s are aligned with the Code by political pressure 

from the Member State on which they depend. Over the past two decades, the Group has 

examined a large number of preferential tax arrangements of OCTs. In the Primarolo report 

(1999), many preferential tax regimes of OCT’s were blacklisted under the category ‘dependent 

or associated territories’536, including the Aruban Free zones regime (Case N/28, 2003; see 

Chapter 7.15)537, which provided for a reduced tax rate of 2% for companies engaged in eligible 

activities538, including intra-group finance activities in a designated free zone in Aruba. 

Although this Netherlands OCT did not agree with the Group's findings, it committed itself to 

exclude financial services from the regime's scope.539 Recent examples of tax regimes of OCT’s 

 
532 The second sentence of Article 355(2) TFEU states that all territories in relation with the United Kingdom of 

Great Britain and Northern Ireland that are not included in Annex II of the Lisbon Treaty shall not enjoy the 

OCT-status. 
533 This means that, in contrast to the OMR’s, OCT’s are not part of the EU even though they are part of their 

Member State of reference. 
534 See Article 49 TEU. 
535 See Article 335(2) TFEU. 
536 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 26-28.  
537 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 56, p. 19 and 

315 in combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and p. 31 and 

for the Council’s endorsements, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
538 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 276. 
539 See report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and p. 31. 
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found harmful by the Group are the Aruban Special San Nicolas zone regime540 (Case N/38, 

2018; see Chapter 7.15) and the Curaçao Ezone regime541 (Case N/39, 2018; see Chapter 7.15).  

 

 

5.6 Special cases: small islands 

 

Common mechanisms do not apply to the dependent and associated territories of Member 

States, which may be classified as 'special cases: small islands', currently comprising six 

territories, i.e., one Finnish (i.e., the Åland Islands542); one Danish (i.e., the Faeroe Islands543); 

and four British (i.e., the United Kingdom Sovereign Base Areas of Akrotiri and Dhekelia in 

Cyprus544; Jersey545; Guernsey546; and the Isle of Man547).  

 

Normally, these areas would have automatically become part of the EU without derogation 

under Article 355(3) TFEU. However, in accordance with Article 355(4-5) TFEU, special 

arrangements for these small islands have limited the scope of that provision; amongst other 

derogations, special tax exemptions from the acquis communautaire apply to these areas. 

Primary and secondary EU law, including the state aid rules, the fundamental freedoms and soft 

law instruments such as the Code, do not apply to these areas, unless explicitly stipulated 

otherwise.  

 

However, Member States’ commitments as regards their OCT’s (see Section 5.5 above) and 

dependent or associated territories (see Box 5.1 above), also apply, mutatis mutandis to the 

small islands. This means that Member States should do their utmost to ensure that the Code's 

principles and criteria are also respected in these territories. Therefore, although not directly 

bound by the Code, practice has shown that these islands have committed themselves to the 

Code under political pressure from the Member State on which they are dependent. 

 

Similarly, it is Code practice to consider whether a preferential tax regime of a small island is 

justified to promote the economic development of that island (see Box 5.2 in Section 5.3 above). 

Nonetheless, several preferential tax regimes of small islands have been found harmful by the 

Group in the past twenty years. The Primarolo report (1999) blacklisted several preferential tax 

regimes in the British Crown Dependencies, including interest regimes granting preferential 

treatment through deemed deductions (e.g., the Guernsey International loan business regime 

(Case C/3, 2003), the Jersey International treasury operations regime548 (Case C/4, 2003), and 

the Isle of Man International loan business regime (Case C/5, 2003) (see Chapter 7.4.3)) and 

tax exemptions (e.g., the Isle of Man Offshore banking business regime (Case C/8, 2003); see 

Chapter 7.4.5))549. 

 

 
540 For the Group’s decision, see report of the Group of 6 March 2018, doc. no. 6671/18, p. 19. 
541 For the Group’s decision, see report of the Group of 6 March 2018, doc. no. 6671/18, p. 58. 
542 See Article 355(4) TFEU. 
543 See Article 355(5), Subparagraph a, TFEU. 
544 See Article 355(5), Subparagraph b, TFEU. 
545 See Article 355(5), Subparagraph c, TFEU. 
546 See Article 355(5), Subparagraph c, TFEU. 
547 See Article 355(5), Subparagraph c, TFEU. 
548 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12. 
549 For the Group’s decisions, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 32-33 and for the 

Council’s endorsements, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
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Since then, also other preferential tax regimes of the British Crown Dependencies have been 

investigated and ultimately found harmful, including several shareholder tax regimes of the 

islands (e.g., the Isle of Man Distributable profits charge regime550 (Case B/3, 2007; see 

Chapter 7.3.4), the Isle of Man Attribution regime for individuals551 (Case B/5, 2011; see 

Chapter 6.3.5), the Jersey Deemed distribution and attribution regime552 (Case B/4, 2011; see 

Chapter 7.3.5), and the Guernsey Deemed distribution regime553 (Case B/6, 2012; see Chapter 

7.3.5). Although the British Crown Dependencies did not agree with the Group's assessments, 

they consistently reaffirmed their voluntary participation regarding the Group's work as part of 

their "good neighbour policy" with the EU: they abolished the regimes found harmful by the 

Group. While their tax systems continued to provide for a mainstream zero rate, this was not 

considered problematic from a Code perspective at the time (see Chapter 7). Elements of these 

zero rate tax systems, however, have recently been found harmful because they lacked adequate 

substance requirements (see Chapter 7.3.5).554 

 
 

5.7 Third countries 

 

Countries and territories not yet mentioned above are characterized as third countries for Code 

purposes. Obviously, third countries are not in any way bound by the Code. Especially, Norway, 

Liechtenstein and Iceland (all parties to the Agreement on the European Economic Area 

(EEA)555) and the micro-States San Marino, Monaco, Andorra and Vatican City, are, in 

principle, not even politically bound by the Code. This is even more so for countries like the 

United States and Russia. To prevent companies from relocating their mobile operations outside 

the EU, the drafters of the Code agreed that Member States should also promote the Code in 

their relations with third countries (see Box 5.1 in Section 5.1 above).556 In the past twenty 

years, this has been achieved by the Code of Conduct Group, assisted by the Commission, by 

means of: 

(a)  concluding EU agreements and partnerships with third countries (2001-2015);  

(b)  engaging in dialogues with neighbouring third countries (2010-2019); and 

(c)  drawing up an EU tax haven blacklist (2016-ongoing). 

 

Notably, the blacklist has led to actual Code-implementation by a large number of third 

countries. The Group's work and the EU’s achievements in the three areas are outlined below. 

 

Ad a) Agreements and partnerships with third countries (2001-2015) 

Between 2001 and 2015, the Commission invested significant efforts in developing an EU 

framework on tax good governance for promoting, among others, the EU’s principles on fair 

 
550 See report of the Group of 29 November 2007, doc. no. 15545/1/07 REV1, par. 15, p. 4 
551 See report of the Group of 27 May 2011, doc. no. 10857/11, par. 15-17, p. 5 
552 See report of the Group of 27 May 2011, doc. no. 10857/11, par. 15-17, p. 5 
553 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12. 
554 See, e.g., report of the Group of 6 March 2018, doc. no. 6671/18, p. 80-81 (for Guernsey), p. 85-86 (for the 

Isle of Man), and p. 90-91 (for Jersey). 
555 Under the EEA agreement, these countries are bound by the state aid rules, which compliance is being 

monitored by the EFTA Surveillance Authority. For this agreement, see Decision of the Council and the 

Commission of 13 December 1993 on the conclusion of the Agreement on the European Economic Area 

between the European Communities, their Member States and the Republic of Austria, the Republic of Finland, 

the Republic of Iceland, the Principality of Liechtenstein, the Kingdom of Norway, the Kingdom of Sweden and 

the Swiss Confederation, OJEU L/1/1994, p. 1. 
556 See Paragraph M of the Code. 
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tax competition towards third countries.557, 558 For instance, it promoted the Code’s principles 

on fair tax competition in the framework of the European Neighbourhood Policy (ENP).559 This 

cooperation policy has been developed specifically for third countries to the east and south of 

the EU. So-called partner countries are granted access to the European internal market and EU 

subsidies in return for compliance with standards on democracy, the rule of law, human rights 

and social cohesion.560 The ENP is implemented and monitored through action plans, which 

form the basis for the economic and political cooperation between the EU and partner 

countries.561 The monitoring of the implementation of these action plans ensures adequate 

approximation of laws and regulations, as well as norms and standards in these third 

countries.562 

 

In the framework of the ENP, the EU has successfully negotiated the inclusion of provisions 

on tax good governance, including a reference to the Code's principles, in association 

agreements and partnerships with partner countries, including Armenia563, Azerbaijan564, 

 
557 See, e.g., Commission Communication, Tax policy in the European Union – Priorities for the years ahead, 23 

May 2001, COM(2001) 260 final, p. 14-15, Commission Communication, Preventing and combatting financial 

and corporate malpractice, 27 September 2004, COM(2004) 611 final, p. 13-19, Commission Communication, 

Concrete ways to reinforce the fight against tax fraud and tax evasion including in relation to third countries, 27 

June 2012, COM(2012) 351 final, p. 11, Commission Communication, An action plan to strengthen the fight 

against tax fraud and tax evasion, 6 December 2012, COM(2012) 722 final, p. 5-6, and Commission 

Recommendation, Regarding measures indented to encourage third countries to apply minimum standards of 

good governance in tax matters, 6 December 2012, C(2012) 8805 final. See also European Parliament, 

Promoting Good Tax-Governance in Third-Countries: The Role of the EU, doc. no. IP/A/ECON/2015-08, PE 

569.976, November 2015. 
558 For an analysis of the EU’s policy on tax good governance, see Jiménez, A.M. (2019), Chapter 1, 3 and 4. 
559 See room document #6 of the Group of 17 April 2012. See also informal meeting minutes of the Group of 17 

April 2012, p. 5. 
560 For more information on the ENP, see the website of the European External Action Service; see  

https://eeas.europa.eu/diplomatic-network/northern-dimension/330/european-neighbourhood-policy-enp_en. 
561 See room document #6 of the Group of 17 April 2012, p. 1. 
562 The action plans can be consulted via the website of the European External Action Service; see 

http://eeas.europa.eu/enp/documents/action-plans/. 
563 See Paragraph 4.4.5 of the EU – Armenia ENP action plan; accessible via 

https://eeas.europa.eu/sites/eeas/files/armenia_enp_ap_final_en.pdf. See also Paragraph 4.4.5 of the Commission 

proposal on the EU-Armenia action plan, 25 October 2006, COM(2006) 627 final. 
564 See Paragraph 4.5.5 of the EU – Azerbaijan ENP action plan; accessible via 

https://eeas.europa.eu/sites/eeas/files/armenia_enp_ap_final_en.pdf. See also Paragraph 4.4.5 of the Commission 

proposal on the EU-Azerbaijan action plan, 26 October 2006, COM(2006) 637 final. 
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Georgia565, Israel566, Jordan567, Lebanon568, Moldova569, Morocco570, Tunisia571, and 

Ukraine572. Recent reports on the action plans, however, are silent on the progress made by 

these ENP-partner countries in implementing the Code.573 In 2012, the Commission informed 

the Group of its intention to strengthen the dialogue on the Code with ENP-partner countries 

and to initiate similar dialogues with other countries574, but it seems that this initiative has not 

been followed up, and has been overshadowed by the work on the EU tax haven blacklist (see 

this Section below), which found several national tax regimes of ENP-partner countries 

harmful, and which eventually led to abolition of these regimes.575 Indeed, a ‘dialogue’ on 

regimes already blacklisted would not make much sense. 

 

Parallel to this dialogue, the Commission promoted the EU’s approach on tax good governance 

(incl. standards on (i) tax transparency, (ii) exchange of information and (iii) fair tax 

competition (i.e., respecting the Code’s principles)) in the context of Free Trade Agreements 

(FTA’s), Partnership and Cooperation Agreements (PCA’s), and Economic Partnership 

Agreements (EPA’s) with third countries.576 For example, the PCA's with Albania, Kosovo, 

Montenegro and Serbia, referred to in Section 5.2, explicitly mention the political obligation of 

these countries to implement the Code's principles. A reference to the Code’s principles has 

also been included in the European Partnership Agreements with the Pacific Islands, the 

 
565 See Paragraph 4.5.5 of the EU – Georgia Action Plan; accessible via 

https://eeas.europa.eu/sites/eeas/files/georgia_enp_ap_final_en_0.pdf. See also Paragraph 4.5.5 of the 

Commission proposal on the EU-Georgia action plan, 24 October 2006, COM(2006) 623 final. 
566 See Paragraph 2.3.4 of the EU – Israel ENP action plan, accessible via 

https://eeas.europa.eu/sites/eeas/files/israel_enp_ap_final_en.pdf. See also Paragraph 2.3.4 of the Commission 

proposal on the EU-Israel action plan, 9 December 2004, COM(2004) 790 final. 
567 See Paragraph 39 of the EU – Jordan ENP action plan; accessible via 

https://eeas.europa.eu/sites/eeas/files/2013_jordan_action_plan_en.pdf. See also Paragraph 39 of the 

Commission proposal on the EU-Jordan ENP action plan, COM(2011) 153 final 
568 See Paragraph 2.3.5 of the EU – Lebanon ENP action plan; accessible via 

https://eeas.europa.eu/sites/eeas/files/lebanon_enp_ap_final_en_0.pdf. See also Paragraph 2.3.5 of the 

Commission proposal on the EU-Lebanon action plan, 5 July 2006, COM(2006) 365 final. 
569 See Paragraph also Paragraph 36 of the EU – Moldova EN action plan; accessible via 

https://eeas.europa.eu/sites/eeas/files/moldova_enp_ap_final_en.pdf. See also Paragraph 36 of the Commission 

proposal for an EU-Moldova Action Plan, 9 December 2004, COM(2004) 787 final and Paragraph 2.4 of the 

proposal on the EU-Moldova Association Agenda, 12 June 2006, COM(2014) 359 final. 
570 See Paragraph 5.2 of the EU – Morocco ENP action plan; accessible via 

https://eeas.europa.eu/sites/eeas/files/morocco_enp_ap_final_en.pdf. See also  

Paragraph 5.2 of the joint proposal on the EU-Morocco action plan, 17 April 2013, JOIN(2013) 6 final. 
571 See Paragraph 2.3.5 of the EU – Tunisia ENP action plan; accessible via 

https://eeas.europa.eu/sites/eeas/files/tunisia_enp_ap_final_en.pdf. See also Paragraph 30 of the joint proposal 

on the EU-Tunisia action plan, 29 October 2014, JOIN(2014) 36. 
572 See Paragraph 7 of the EU – Ukraine Association Agenda; accessible via 

https://eeas.europa.eu/sites/eeas/files/eu_ukr_ass_agenda_24jun2013.pdf. See also Paragraph 7.2 of the joint 

proposal on the EU-Ukraine Association Agenda, 18 February 2015, JOIN(2015) 4 final. 
573 The progress reports can be consulted via the website of the European External Action Service; see 

http://eeas.europa.eu/enp/documents/progress-reports/index_en.htm. 
574 See room document #6 of the Group of 17 April 2012. 
575 See report of the Group of 12 June 2019, doc. no. 9639/3/18, p. 64-89. 
576 See Commission Communication, Concrete ways to reinforce the fight against tax fraud and tax evasion 

including in relation to third countries, 27 June 2012, COM(2012) 351 final, p. 11, Commission Communication, 

An action plan to strengthen the fight against tax fraud and tax evasion, 6 December 2012, COM(2012) 722 

final, p. 5-6, and Commission Recommendation, Regarding measures indented to encourage third countries to 

apply minimum standards of good governance in tax matters, 6 December 2012, C(2012) 8805 final. See also 

European Parliament, Promoting Good Tax-Governance in Third-Countries: The Role of the EU, doc. no. 

IP/A/ECON/2015-08, PE 569.976, November 2015. 
576 See room document #6 of the Group of 17 April 2012. See also informal meeting minutes of the Group of 17 

April 2012, p. 5. 
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Caribbean, Hong Kong and Macao577. However, actual implementation of the Code by these 

countries would seem rather limited. Again, work in this area has recently been superseded by 

the work on the EU tax haven blacklist (see this Section below).578 

 

Ad b) Dialogues with neighbouring third countries (2010-2019) 

After the Commission's state aid actions against Switzerland579 and Liechtenstein580 in respect 

of selective company tax regimes had not led to the desired result - in particular, Switzerland 

initially appeared unwilling to eliminate any of the regimes considered unlawful by the EU581 

-, the Group decided in 2010 to initiate a dialogue with these countries on the implementation 

of the Code.582, 583 Although Iceland584 and the United States585 were also considered eligible 

for such a dialogue by both the Commission and several Member States, the Group agreed that 

priority should be given to Switzerland and Liechtenstein, given their “location in the heart of 

the EU and the perceived harmful effects of their tax regimes” on other Member States586. While 

this dialogue was diplomatic587 - with a view to concluding a political agreement on the 

implementation of the Code, and to a formal assessment of tax regimes after such conclusion588 

-, the Group also decided that, if this dialogue would not result in an agreement, it would 

unilaterally assess the identified tax regimes.589   

 

The dialogue with Liechtenstein did not result in a lasting political commitment on the 

implementation of the Code. During the drawing up of a draft 'Roadmap for a dialogue on 

 
577 See Kalloe, V. (2018), p. 50. 
578 See Kalloe, V. (2018), p. 51. 
579 According to the Commission, several Swiss cantonal corporate tax regimes were incompatible with the state 

aid rules and, therefore, violated the Free Trade Agreement; see Commission Decision of 13 February 2007 on 

the incompatibility of certain Swiss company tax regimes with the Agreement between the European Economic 

Community and the Swiss Confederation of 22 July 1972, C(2007) 411 final.  
580 According to the Commission, the Liechtenstein preferential tax treatment of captive insurance and 

investment undertakings were incompatible with the state aid rules and, therefore, violated the EEA Agreement; 

see EFTA Surveillance Authority Decision No 416/10/COL of 3 November 2010 on the taxation of investment 

undertakings under the Liechtenstein Tax Act (Liechtenstein), OJEU L/261/2012, p. 21-28, upheld by the EFTA 

Court of 30 March 2012 in Joined Cases E-17/10 and E-6/11 (Principality of Liechtenstein and VTM 

Fundmanagement AG v EFTA Surveillance Authority), OJEU C/307/2012, p. 23 and EFTA Surveillance 

Authority Decision No 97/10/COL of 24 March 2010 regarding the taxation of captive insurance companies 

under the Liechtenstein Tax Act (Liechtenstein), OJEU L/261/2012, p. 10 upheld by the EFTA Court of 10 May 

2011 in Joined Cases E-4/10, E-6/10 and E-7/10 (Principality of Liechtenstein, Reassur Aktiengesellschaft and 

Swisscom RE Aktiengesellschaft v EFTA Surveillance Authority), OJEU C/294/2011, p. 7.  
581 See, e.g., room document #7 of the Group of 20 May 2010. 
582 See report of the Group of 25 May 2010, doc. 10033/10, par. 37, p. 14 and endorsed by the Council in 

Council Conclusions of 8 June 2010, doc. no. 10689/10, p. 20. For work on the establishment of a dialogue with 

these neighbouring third countries, see room document #5 of the Group of 15 May 2009, room document #3 of 

the Group of 23 September 2009, room document #2 of the Group of 18 November 2009, room document #3 of 

the Group of 4 March 2010 (incl. Annex I and II) and room document #7 of the Group of 20 May 2010, informal 

meeting minutes of the Group of 15 May 2009, p. 3-4, informal meeting minutes of the Group of 23 September 

2009, p. 3-4 and informal meeting minutes of the Group of 20 May 2010, p. 3. 
583 For the relation and functioning of the (extended) internal market with Switzerland and the EEA States, see 

European Parliament Briefing Paper, Internal Market beyond the EU: EEA and Switzerland, January 2010, doc. 

no. PE 429.993. 
584 See annex I of room document #3 of the Group of 4 March 2010, p. 4. 
585 See annex I of room document #3 of the Group of 4 March 2010, p. 5. 
586 See room document #7 of the Group of 20 May 2010, p. 2. 
587 See, e.g., informal meeting minutes of the Group of 20 May 2010, p. 3. 
588 See room document #7 of the Group of 20 May 2010, p. 4. 
589 See, e.g., room document #7 of the Group of 20 May 2010, room document #2 of the Group of 26 May 2011, 

room document #3 of the Group of 26 May 2011.  
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company tax issues'590 by the Commission and Liechtenstein, an agreement turned out difficult 

to realize, especially because some Member States were reluctant to address several tax policy 

issues raised by Liechtenstein, in particular, its requests to extend the PSD and the IRD to 

Liechtenstein and to remove Liechtenstein from several Member States' national blacklists591. 

Although the Commission warned the Group that “the outcome of the dialogue [with 

Liechtenstein] could be affected by their unwillingness to listen to the LIE requests”592, several 

Member States, especially Germany and France, firmly rejected both requests “as these issues 

were outside the scope of the Code”593. Eventually, the Group proceeded to a unilateral 

assessment of four Liechtenstein tax regimes594, of which two were eventually considered 

harmful by the Group. These were the Liechtenstein NID-regime595 (Case C/3, 2017; see 

Chapter 7.5) and its Participation exemption regime596 (Case G/29, 2017; see Chapter 7.8). At 

the Group’s meeting of 17 October 2017, Liechtenstein announced its willingness to reform its 

participation exemption regime (see Chapter 7.8), but also argued that a NID-regime “should 

not fall under the Code”597 and underlined that “other MS have notional interest regimes in 

place that were not assessed by the Group”598. Eventually, the Group agreed that there was “a 

need for consistency and conformity”599 and decided to assess all EU NID-regimes in force, 

including those which had been accepted in the past (see Chapter 7.8). 

 

The dialogue with Switzerland resulted in a ‘Joint Statement on Business Taxation’, signed by 

the EU and Switzerland on 14 October 2014.600 This Joint Statement was supposed to put an 

end to the tax controversy that had burdened relations between Switzerland and the EU for more 

 
590 For the draft roadmap of 14 October 2015, see annex I of room document #2 of the Group of 21 October 

2015, p. 4-9. 
591 See Paragraph 4 of the (draft) roadmap of 14 October 2015 and room document #2 of the Group of 21 

October 2015, p. 2. 
592 See informal meeting minutes of the Group of 18 November 2015, p. 2. 
593 See informal meeting minutes of the Group of 18 November 2015, p. 2. 
594 See, e.g., room document #2 of the Group of 16 November 2011, room document #5 of the Group of 7 

February 2012, room document #18 of the Group of 22 October 2014, room document #2 of the Group of 21 

October 2015, room document #3 of the Group of 18 November 2015, room document #6 of the Group of 2 June 

2016 and 21 September 2016, informal meeting minutes of the Group of 26 May 2011, p. 3, informal meeting 

minutes of the Group of 16 November 2016, p. 2, informal meeting minutes of the Group of 7 February 2012, p. 

4, informal meeting minutes of the Group of 27 January 2014, p. 2, informal meeting minutes of the Group of 16 

September 2014, p. 2, informal meeting minutes of the Group of 22 October 2014, p. 2, informal meeting 

minutes of the Group of 21 October 2015, p. 3-4, informal meeting minutes of the Group of 18 November 2015, 

p. 2, informal meeting minutes of the Group of 21 September 2016, p. 4, informal meeting minutes of the Group 

of 19 October 2016, p. 2, informal meeting minutes of the Group of 7 April 2017, p. 4, informal meeting minutes 

of the Group of 8 June 2017, p. 3-4 and informal meeting minutes of the Group of 17 October 2017, p. 2-3. 
595 See report of the Group of 24 November 2017, doc. no. 14784/17, par. 47, p. 12. 
596 See report of the Group of 24 November 2017, doc. no. 14784/17, par. 47, p. 12. 
597 See informal meeting minutes of the Group of 17 October 2017, p. 2. 
598 See informal meeting minutes of the Group of 17 October 2017, p. 2. 
599 See informal meeting minutes of the Group of 17 October 2017, p. 3. 
600 For this Joint Statement, see report of the Group of 1 October 2014, doc. no. 13759/14. For the Group’s work 

leading to this Joint Statement, see room document #7 of the Group of 20 May 2010, room document #3 of the 

Group of 26 May 2011, room document #3 of the Group of 27 January 2014, room document #1 of the Group of 

18 March 2014, room document #8 of the Group of 3 June 2014, room document #17 of the Group of 16 

September 2014, informal meeting minutes of the Group of 20 May 2010, p. 3, informal meeting minutes of the 

Group of 26 May 2011, p. 2-3, informal meeting minutes of the Group of 16 November 2011, p. 2-3, informal 

meeting minutes of the Group of 7 February 2012, p. 4, informal meeting minutes of the Group of 27 January 

2014, p. 2, informal meeting minutes of the Group of 18 March 2014, p. 1-2, informal meeting minutes of the 

Group of 3 June 2014, p. 2, informal meeting minutes of the Group of 16 September 2014, p. 2 and informal 

meeting minutes of the Group of 22 October 2014.  
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than ten years.601 By adopting the Statement, Switzerland undertook to abolish several 

preferential cantonal tax regimes for management companies, mixed companies and holding 

companies,602 including the Cantonal mixed company regime603 (Case I/2, 2013; see Chapter 

7.10) and the Cantonal holding company regime604 (Case I/3, 2013; see Chapter 7.10), which 

either the Commission considered to be unlawful state aid (see the first sentence, together with 

the footnote, of b) (‘dialogues’)), or the Group considered to be unfair tax competition because 

of low effective tax rates for income generated abroad. In return, the EU confirmed its intention 

to lift (national) countermeasures605 as soon as the criticised Swiss regimes were rolled back.606  

 

In 2016, the Swiss federal parliament approved a comprehensive tax reform607, including the 

abolishment of the identified harmful regimes, but in a plebiscite held in 2017, both the Swiss 

citizens and the Swiss cantons rejected this reform.608, 609 A new reform, however, has recently 

been approved through an additional referendum.610 The new tax legislation introduces at 

cantonal level, e.g., a patent box regime, an (optional) 50% R&D cost deduction allowance and 

an (optional) NID-regime for certain high tax cantons (such as Zurich). It is scheduled to enter 

into force in 2020611. The Joint Statement has thus almost fully been implemented by 

Switzerland five years after its adoption, meaning that national countermeasures of Member 

States will now be lifted. 

 

After Brexit, a dialogue with the United Kingdom will be initiated, in particular as regards the 

tax regimes of its overseas territories Gibraltar, Jersey, Guernsey and the Isle of Man.612 As 

observed in the previous Sections, multiple preferential regimes of these British territories have 

been considered harmful by the Group in the past (see also Chapter 7). 

 

Ad c) EU tax haven blacklist (2016-2019)  

Encouraged by the work done at international level as part of the OECD/BEPS-project613, on 5 

December 2017, the Council adopted its first EU list of non-cooperative jurisdictions for tax 

purposes ('EU tax haven blacklist').614 With it, the EU aims to send a clear message to third 

 
601 See press release of the Swiss Federal Council, Switzerland and EU member states sign understanding on 

business taxation, 14 October 2014. 
602 See Paragraph 3 of the Joint Statement of 14 October 2014.  
603 See report of the Group of 18 June 2013, doc. no. 11133/13, par. 19, p. 8. 
604 See report of the Group of 18 June 2013, doc. no. 11133/13, par. 19, p. 8. 
605 See Paragraph 4 of the Joint Statement of 14 October 2014. Most notably, Italy’s blacklisting of several Swiss 

cantonal tax regimes; see press release of the Swiss Federal Council, Switzerland and Italy sign agreement on tax 

issues and Roadmap on the way forward in Fiscal and Financial issues between Italy and Switzerland, 23 

February 2015.  
606 See Paragraph 4 of the Joint Statement.  
607 See room document #2 of the Group of 21 September 2016. 
608 See the website of the Swiss Federal Council: 

https://www.sif.admin.ch/sif/en/home/bilateral/europa/europaeische-union-eu.html.  
609 On the way forward, see informal meeting minutes of the Group of 8 June 2017, p. 2. 
610 See press release of the Swiss federal government, TRAF to enter into force on 1 January 2010, 14 June 2019. 
611 See report of the Group of 26 March 2019, doc. no. 5609/19, p. 3. 
612 On 14 November 2018, the European Commission and the United Kingdom reached an draft agreement on 

the terms of the TEU’s Article 50 Withdrawal Agreement, including the United Kingdom’s commitment to the 

Code’s principles and criteria of and the pseudo-legislation agreed by the Group; see Article 1(4) of annex 4 of 

the draft Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the 

European Union and the European Atomic Energy Community, as agreed at negotiators' level on 14 November 

2018, doc. no. TF50 (2018) 55.  
613 See, e.g., OECD, Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and 

Substance, Action 5 - 2015 Final Report. 
614 See Council Conclusions of 5 December 2017, doc. no. 15429/17. 
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countries that they need to comply with European standards on tax good governance. In 2016, 

the Group, with the support of the Commission, commenced work on drafting a rulebook for 

the screening of third countries615 and formulated different types of standards616 which should 

be observed by these countries to be considered ‘cooperative’ and to avoid being blacklisted. 

In addition to the EU Code-criteria for fair tax competition617, third countries must also respect 

international transparency standards618 and OECD/BEPS minimum standards619. Being 

blacklisted implies the risk of supranational and national countermeasures, in both tax and non-

tax areas, forcing third countries to be transparent and to discourage tax avoidance practices.620 

In the non-tax area, defensive measures concern, for example, denying access to EU financing 

and investment operations/funds.621 In the tax area, Member States agreed in 2017 to apply at 

least one of the following administrative countermeasures: (i) reinforcing transaction 

monitoring; (ii) increasing audit risks for taxpayers who benefit from harmful (listed) tax 

regimes; and (iii) increasing audit risks for taxpayers who use tax structures or fiscal 

arrangements involving blacklisted countries.622 In addition, in 2019, Member States agreed to 

implement at least one of four specific legislative countermeasures: (i) non-deductibility of 

costs; (ii) Controlled Foreign Company (CFC) rules; (iii) withholding tax measures; or (iv) 

limitation of the participation exemption on profit distributions.623 

 

The first blacklist was published at the end of 2017, following a screening of ninety-two 

countries.624 It consisted of jurisdictions that had not offered satisfactory commitments to 

address the EU concerns.625 Twenty jurisdictions where given all-clear626, and the examination 

of eight jurisdictions was postponed due to natural disasters.627 Seventeen jurisdictions were 

listed as ‘non-cooperative’ for failing to commit and to comply with one or more criteria, 

including Bahrain, Barbados, Grenada, and Panama.628 Forty-seven jurisdictions had 

committed bringing their tax systems in line with European standards.629 If they do not, they 

(still) run the risk of being blacklisted. The implementation deadline expired at the end of 2018 

and implementing measures have been closely monitored by the Group.630 An analysis of recent 

work of the Group reveals that a large number of third countries have taken concrete steps to 

eliminate harmful tax practices.631 Many preferential tax regimes have been repealed and others 

are in the process of being phased out by third countries, including, for example, the Barbados 

Exempt insurance companies regime (Case F/17, 2018; Chapter 7.7), the Moroccan 

 
615 See working document of the Group of 14 December 2016, doc. no. 1831/16. 
616 See annex V of Council Conclusions of 5 December 2017, doc. no. 15429/17. 
617 See annex V-VII of Council Conclusions of 5 December 2017, doc. no. 15429/17, p. 25-38. 
618 See annex V of Council Conclusions of 5 December 2017, doc. no. 15429/17, p. 23-24. 
619 See annex V of Council Conclusions of 5 December 2017, doc. no. 15429/17, p. 25. 
620 See annex III of Council Conclusions of 5 December 2017, doc. no. 15429/17, p. 17-19. 
621 See annex III of Council Conclusions of 5 December 2017, doc. no. 15429/17, p. 17-18. See also 

https://www.consilium.europa.eu/en/policies/eu-list-of-non-cooperative-jurisdictions/. 
622 See annex III of Council Conclusions of 5 December 2017, doc. no. 15429/17, p. 17-18. See also 

https://www.consilium.europa.eu/en/policies/eu-list-of-non-cooperative-jurisdictions/. 
623 See Annex IV of report of the Group of 25 November 2019, doc. no. 14114/19, p. 42-29. See also 

https://www.consilium.europa.eu/en/policies/eu-list-of-non-cooperative-jurisdictions/. 
624 See https://www.consilium.europa.eu/en/policies/eu-list-of-non-cooperative-jurisdictions/. 
625 See Council Conclusions of 5 December 2017, doc. no. 15429/17. 
626 See Commission, Questions and Answers on the EU list of non-cooperative jurisdictions, 5 December 2017. 
627 See annex of Council Conclusions of 5 December 2017, doc. no. 15429/17, par. 12, p. 4. 
628 See annex I of Council Conclusions of 5 December 2017, doc. no. 15429/17, p. 8-12. 
629 See annex II of Council Conclusions of 5 December 2017, doc. no. 15429/17, p. 13-16. 
630 See report of the Group of 8 June 2018, doc. no. 9637/18 and report of the Group of 20 November 2018, doc. 

no. 14364/18. 
631 See report of the Group of 27 May 2019, doc. no. 9652/19, p. 13-32 and 39. 
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Coordination Centres regime (Case H/6, 2018; see Chapter 7.9) and the Curaçao Ezone regime 

(Case N/39, 2018; see Chapter 7.15). 

 

Based on the progress made by third countries in bringing their tax legislation in line with EU 

and OECD standards, the Council regularly publishes an updated blacklist. Considering the 

recent work on the blacklist, the EU's long-held ambition that third countries respect the EU’s 

principles of fair tax competition seems eventually realized. While the Group’s approach was 

initially based on dialogues with third countries on the implementation of the Code principles 

(see this Section above), the unilateral EU tax haven blacklist approach proved to be more 

effective, no longer requiring the consent of a third country.632 The identification and 

assessment of preferential tax regimes, the monitoring of rollback commitments, the listing and 

delisting of third countries, are all imposed by the EU. The work of the Group on the blacklist 

can be considered an important milestone in terms of reaching agreement on a common 

approach vis-à-vis third countries to tackle harmful tax regimes beyond EU borders. 

 

 

5.8  Summary and conclusions 

 

The Code has a very wide geographical scope, which has contributed to the dismantling of a 

large number of preferential tax regimes worldwide. First of all, it applies within the 

geographical scope of the Union Treaties, which means that the Member States, the Outermost 

Regions, and the European territories whose external relations are the responsibility of a 

Member State (currently only Gibraltar) are integrally subject to the Code.  

 

But the Council and the Commission are more ambitious, and therefore the Code’s geographical 

scope reaches further than the EU-territory: in accordance with its geographical extension 

clause, its principles must also be respected in areas other than those to which the Treaties 

apply, in particular in Member States' Overseas Countries and Territories, as well as in special 

areas, including some small islands with a special connection to a Member State. As regards 

this latter category, the Group's work in relation to the British Crown Dependencies (i.e., Jersey, 

Guernsey and the Isle of Man) is particularly salient (see Chapter 7).  

 

Thirdly, the Code of Conduct Group, assisted by the Commission, has been quite successful in 

promoting the Code’s principles in the EU relations with third countries. Notably, the dialogue 

with two neighbouring third countries, i.e., Liechtenstein and Switzerland, and impressive 

recent work on an EU tax haven blacklist, have led to the dismantling of many harmful 

preferential tax regimes outside the EU. By incorporating the Code’s principles on fair tax 

competition into the EU's framework of the tax haven blacklist, many of the tax regimes that 

the Group has tackled within the EU and in Member States’ dependent and overseas territories 

over the past twenty years, are now also being phased out in the rest of the world.  

 

  

 
632 See Kalloe, V. (2018), p. 54. 
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6.1 Introduction 

 

The best-known work area of the Group concerns pseudo-case law (see Chapter 7); i.e., the 

assessment of the compatibility of a national preferential tax regime with the Code criteria of 

harmful tax competition. Despite the fact that the Group has investigated more than 650 tax 

regimes during its twenty years of existence, it is still difficult to predict what (type of) 

preferential regimes will be considered harmful, for the following reasons: 

- the Code does not define ‘harmful tax competition’. Therefore, legal scholars do not agree 

on the question which type of preferential tax regime falls within the Code's scope. Some 

authors, such as Steichen633, have argued that the Code deals with both general and specific 

tax measures. His view is clearly based on a broad interpretation of the Code. By contrast, 

other legal scholars, like Pinto634 and Dos Santos635, hold the view that only specific tax 

regimes are covered. Their view is based on a legalistic (strict) interpretation of the Code. 

While this Chapter will demonstrate that the Code is tailored to address specific preferential 

tax regimes targeting highly mobile activities and income, the Group’s pseudo-case law 

shows that (elements of) generic measures providing for a lower than the normal level of 

taxation are also assessed by the Group, including, for example, holding company regimes 

(participation exemptions; see Chapter 7.8) and notional interest deduction regimes 

(Chapter 7.5).  

- the Group’s pseudo-case law is neither scientific nor judicial. It is not always clear how the 

Code provisions on the assessment of preferential tax regimes must be interpreted and 

applied in practice, what relative importance is to be given to these provisions, and how 

they interrelate. As observed in Chapter 3, the Code may be characterised as an informal 

para- and pre-law steering instrument under the wider umbrella of EU soft law instruments. 

The governance and working practices of the Group (see Chapter 4) may be characterised 

as the Open Method of Coordination (see Chapter 3). Therefore, the Code application must 

be analysed from a political and diplomatic point of view rather than from a juridical or 

economic perspective. 

- the deliberations and documents of the Group are, in principle, strictly confidential, as they 

concern diplomatic decision-making. This is widely regarded as a problem from a 

democratic checks and balances and transparency point of view (see Chapter 4.2.3.4). As a 

result of this lack of transparency, the rationale of a qualification as ‘harmful’ or ‘not 

harmful’ of a preferential tax regime is often difficult to retrieve (see Chapter 7.1). In 2017-

2018, the Group agreed on a number of initiatives to address these closed-door politics 

concerns (see Chapter 4.2.3.4). 

- the lack of documentation by the Group. The arguments and facts underlying its decisions 

have not always been very well documented. This is particularly true for the Group’s draft 

and formal assessments during its first decade on the extent to which a preferential tax 

regime violates the Code’s principles and criteria. Also, the political reasons for individual 

Member States to label a preferential tax regime of another Member State as (not) harmful 

may not always have been documented at all, neither in the (recent) official and public 

progress reports of the Group to the Council, nor in the informal meeting minutes drafted 

by the Commission officials present in the meetings of the Group (see Chapters 4.2.3 and 

7.1). 

 

Despite these difficulties, this Chapter aims to describe the Group’s substantive assessment 

policy. More than 2,500 documents of the Group were made available to the author on the basis 

 
633 See Steichen, A. (2003), p. 46.  
634 See Pinto, C. (2002), p. 160-163. 
635 See Dos Santos, A.C. (2009), p. 281-285. 
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of the EU Transparency Regulation following requests to both the Commission and the Council 

(see Chapter 1). These documents lead him to conclude that the Group largely follows a four-

step approach when testing national preferential tax measures against the Code’s principles and 

criteria. That approach will be described in Section 6.2, after which each separate step will be 

elaborated on in more detail in separate Sections (6.3-6.6). 

 

 

6.2 A four-step assessment of the harmfulness of preferential tax regimes 

 

The Code of Conduct Group’s four-step approach to test the possible harmfulness of national 

tax regimes comprises the following steps: 

- Step 1: Is the tax regime within scope? (Section 6.3); 

- Step 2: Is the tax regime potentially harmful? (Section 6.4); 

- Step 3: Is the tax regime actually harmful? (Section 6.5); and 

- Step 4: Is the harmful tax regime nevertheless justified? (Section 6.5). 

 

This approach, which transpires from the Group’s pseudo-case law (see Chapter 7), is primarily 

based on the Code paragraphs dealing with the assessment of national tax regimes (see Chapter 

4.2.4). It also follows from an analysis of the travaux préparatoires of the Code (see Chapter 

2). Last but not least, this approach is also visible in the Group’s formal and informal working 

practices, which are analysed in Chapter 4.2.4. 

 

Step 1: Is the tax regime within scope? 

To fall within the scope of the Code, a national tax regime must – in accordance with Paragraph 

A of the Code – be a business taxation measure that significantly affects, or may affect, the 

location of business activity in the Community (now: ‘Union’). This delineation contains five 

key elements requiring further elaboration: (i) ‘business taxation’ (see Section 6.3.2); (ii) 

‘measures’ (see Section 6.3.3); (iii) ‘affect or may affect in a significant way’ (see Section 

6.3.4); (iii); (iv) ‘business activity’ (see Section 6.3.5); and (v) ‘in the Community’ (see Section 

6.3.6).  

 

The elements ‘business activity’ and ‘measures’ are somewhat clarified in Paragraph A of the 

Code, but the other elements are not defined. The Group’s pseudo-case law reveals that to 

decide whether a preferential tax regime is within scope, the Group typically considers decisive 

whether the regime is a ‘business taxation’ measure. This does not mean that only taxes levied 

on business profits at the company level such as corporate income taxation qualify (see Section 

6.3.2.1). 

 

Contrary to what one would expect on the basis of the text of Paragraph A of the Code, the 

element ‘affect or may affect in a significant way’ in practice seems to play a very limited role 

in the assessments carried out by the Group. To date, the Group has considered this element 

only occasionally, and only at the specific request of a Member State wishing (under step 4; see 

Section 6.6) to convince the Group that its preferential tax regime should not be considered 

harmful.  

 

Step 2: Is the tax regime potentially harmful? 

In order to answer this question, the so-called ‘gateway criterion’ in Paragraph B of the Code 

is decisive. It requires the tax regime to provide for a significantly lower effective level of 

taxation – including zero taxation – compared to the normal level of taxation under the regular 

corporate tax system of the Member State involved (the ‘benchmark’).  
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As the name of this indicator suggests, the gateway criterion is the major identifier of the 

potential harmfulness of a tax regime (under step 2). The five more detailed assessment criteria 

in step 3 function as additional indicators to test whether a potentially harmful tax regime is 

also actually harmful. This means that the gateway criterion should not be considered as one of 

six assessment criteria, but rather as a stand-alone major indicator which decides whether or 

not the Group will embark upon an in-depth assessment under the five more detailed criteria of 

step 3 (see Section 6.4.1).  

 

Four key elements may be discerned in the gateway criterion requiring further elaboration: (i) 

‘significantly lower’; (ii) the ‘effective level of taxation’ (to be tested against the benchmark); 

(iii) ‘zero taxation’; and (iv) the ‘normal level of taxation’ (the benchmark) (see Section 6.4.2). 

These elements are not clarified in the Code, nor did the Group adopt a common understanding 

on their practical application. Paragraph B of the Code only provides that the effective level of 

taxation must be evaluated regardless of the fiscal technique of the tax regime.  

 

The Group’s pseudo-case law shows that, especially during the first decade of its work, the 

Group often presumed on a prima facie basis that the gateway criterion was satisfied. At that 

time, it was apparently up to the Member State involved to prove (i.e., a reversal of the burden 

of proof) that its prima facie suspect tax regime under scrutiny did not provide for a significantly 

lower effective level of taxation than the benchmark. This working practice has changed over 

the past ten years. Nowadays, the Group's decisions contain a detailed evaluation of whether or 

not the gateway criterion is fulfilled (see Section 6.4.3). 

 

Step 3: Is the tax regime actually harmful? 

To answer this question, consideration must be given to, especially, the five assessment criteria 

in Paragraph B of the Code; (i) ring-fencing I (Section 6.5.2); (ii) ring-fencing II (Section 6.5.3); 

(iii) lack of substance (Section 6.5.4); (iv) lack of compliance with internationally accepted 

profit determination principles (Section 6.5.5); and (v) lack of transparency (Section 6.5.6). 

This list of assessment criteria is not exhaustive. By using the term “inter alia”, Member States 

left open the possibility of adopting other criteria (see Section 6.5.1).  

 

The work of the Group shows that a difficult question to answer is how these assessment criteria 

are to be applied in practice to different types of preferential tax regimes. As observed, such 

assessment is neither a scientific nor a judicial exercise. Discussions in the Group on how the 

assessment criteria should be interpreted in the light of specific categories of preferential tax 

regimes are still ongoing. At different points in time, the Group, therefore, developed guidance 

providing insights on the application of the criteria in relation to specific types of tax regimes 

(see Section 6.5.1).  

 

Step 4: Is the harmful tax regime nevertheless justified? 

In answering this question, consideration is given by the Group to a range of diverse criteria 

and factors, which may sometimes justify, at the request of a Member State, that a tax regime 

violating one or more Code criteria is nonetheless saved from being assessed harmful by the 

Group (see Section 6.6.1). These criteria and factors can be categorised as follows: (i) written 

justifications (market justifications; Sections 6.6.2 and 6.6.3); (ii) unwritten justifications 

(justifications on the basis of insignificant or acceptable effects on competition); Section 6.6.4); 

and (iii) precedent (interstate equality) (Section 6.6.5). 
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6.3  Step 1: Is the tax regime within scope?  

 

6.3.1 Introduction: Taxes covered 

 

Paragraph A of the Code stipulates that a tax regime only falls within the scope of the Code if 

it concerns a business taxation measure that significantly affects, or may affect, the location of 

business activities in the EU. This condition is based on the idea that the Code should define 

harmful tax regimes by their effect, rather than merely list specific business tax regimes (see 

Chapter 2.5).636  

 
Box 6.1: Taxes covered (1997) 

 

“A. Without prejudice to the respective spheres of competence of the Member States and the Community, this 

code of conduct, which covers business taxation, concerns those measures which affect, or may affect, in a 

significant way the location of business activity in the Community. 

 

Business activity in this respect also includes all activities carried out within a group of companies. 

 

The tax measures covered by the code include both laws or regulations and administrative practices.” 

 

Source: Paragraph A of the Code. 

 

At the time of the Code’s drafting, most of the concerns as regards harmful tax competition 

were related to business tax regimes attracting international mobile (intra-group) activities. The 

Code’s travaux préparatoires reveal that Member States swiftly found common ground that the 

Code should, in particular, cover preferential business tax regimes focussed on the taxation of 

internationally mobile businesses (see Chapter 2.5).637 However, during negotiations, the Group 

was split for quite some time, on the question of whether the scope should be restricted to such 

preferential tax regimes only. Such restriction would, according to several Member States, risk 

the exclusion of other types of potential harmful regimes, such as regimes targeted at the 

manufacturing sector and at elements of personal income taxation (e.g., expat regimes and non-

domiciled resident regimes) and at certain indirect taxation measures. It was therefore agreed 

to continue drafting by concentrating on the impact of tax regimes rather than on trying to list 

types of tax measures or economic sectors to be covered (see Chapter 2.5). Eventually, 

individual taxation regimes (see Section 6.3.2.3 and Chapter 2.11) and indirect taxation regimes 

(see Section 6.3.2.2 and Chapter 2.7) were excluded in the final compromise on the Code.  

 

 

6.3.2  ‘Business taxation’ 

 

6.3.2.1 Introduction 

 

The question of whether a regime is a business taxation measure is considered essential by the 

Group, as both the title and Paragraph A of Code refer to ‘business taxation’ rather than to the 

more widely used and more precise and narrow concepts of ‘company taxation’ or ‘corporate 

income taxation’. As stated both in Paragraph A1 and the Preamble of the Code, the aim of the 

Code is to prevent relocation of business activities merely to benefit from a harmful business 

tax regime elsewhere, not adding any overall value (on the contrary) to the internal market. The 

Code tries to catch all forms of taxation levied in any way on business profits at company level 

 
636 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 3, p. 2. 
637 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par. 3, p. 2. 
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as differences in effective taxation of business profits may cause otherwise (economical) 

irrational relocation of business from one Member State to another.638  

 

Therefore, in practice, the work of the Group is primarily focussed on harmful corporate income 

tax regimes levied at company level, although the group sometimes also looks at shareholder 

level, especially, e.g. in case of holding company regimes. This may, in specific circumstances, 

also lead to evaluation of elements of personal income taxation (see Section 6.3.2.3). The reach 

of the term ‘business taxation’ in areas other than corporate income taxation is discussed in the 

next Sections.  

 

 

6.3.2.2 Indirect taxation 

 

Tax regimes in the area of indirect taxation (i.e., VAT, excises and Customs duties) fall outside 

the scope of the Code. This is in the first place because indirect taxation, in contrast to corporate 

income taxation, has largely been harmonised or uniformized at EU level. In practice, however, 

legislative and administrative differences between Member States persist, which can potentially 

lead to harmful tax competition, particularly in the area of VAT.639 This issue was tabled by the 

Commission during the drafting of the Code. The Commission considered it undesirable that 

the Code would deal with business taxation regimes only. It proposed in the first compromise 

proposal for a Code to leave room to also assess especially VAT-regimes which (might) 

significantly affect the location of business activity in the EU (see Chapter 2.5).640 The Code’s 

travaux préparatoires, however, reveal that the inclusion of indirect taxation regimes was very 

controversial and this suggestion was therefore deleted in later compromise proposals for a 

Code (see Chapter 2.7). 

 

 

6.3.2.3 Individual income taxation 

 

In general, also individual income taxation falls outside the scope of the Code. Notwithstanding 

the relentless attempts of several Member States and the Commission to investigate issues in 

this tax policy area, especially expat taxation and taxation of wealthy individuals, the work of 

the Group to date has not been extended to this area, neither within the initial mandate of the 

Group nor by later formal extension of its mandate.  

 

Already during the drafting of the Code, several Member States and the Commission suggested 

bringing preferential personal tax regimes within its scope. This is understandable given that 

there are special tax arrangements for expatriate employees and wealthy individuals. Although 

not affecting business profit taxation, such attractive tax arrangements in a Member State may 

increase the attractiveness of that Member State for foreign investment.641  

 

The first compromise proposal for a Code, therefore, explicitly stated that special tax regimes 

for employees could have a significant effect on the location of business activity in the EU (see 

 
638 See also room document #2 of the High Level Working Group of 31 January 2011, p. 1. 
639 See, e.g., meeting document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, p. 6 and 

Third Monti Memorandum, par. 21, p. 8-9. 
640 See meeting document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, p. 9. 
641 See also meeting document of the Taxation Policy Group of 5 May 2000, doc. no. TPG\000505, par. 5-6, p. 3. 

See also room document #2 of the Group of 11 April 2011, p. 3. 
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Chapter 2.5).642 However, to get the Code adopted, such regimes were excluded from the scope 

of work (see Chapter 2.11) because several Member States did not accept their inclusion, 

arguing that including employee taxation would encroach unacceptably on their sovereignty in 

direct taxation. Although other Member States and the Commission insisted that preferential 

tax regimes in this area may cause problems which should be covered by the Code, the issue 

was effectively shelved by the agreement to discuss possible extension to this area after two 

years of operation of the Code (see Chapter 2).643  

 

The topic thus was taken up by the Taxation Policy Group in 2000644, but this did not lead 

anywhere.645 Interestingly, during these renewed discussions, the Commission argued that 

special tax regimes for employees were already covered by the Code as its scope was not limited 

to ‘corporate income’ taxation but extended to ‘business’ taxation. The Commission stressed 

that business taxation is “a wider concept and should cover all taxes that affect, or may affect, 

in a significant way the location of business activity in the Community.”646 This may be true, 

but the Commission did not convince all Member States.  

 

In 2006, the topic was tabled once more during discussions on the Group’s future. Several 

Member States, in particular Portugal and Germany,647 and the Commission648 tried to convince 

the other Member States to extend the work of the Group to preferential tax regimes for 

employees, either within the existing mandate of the Group or by a formal extension of it by 

the Council. However, other Member States, in particular the Netherlands and Ireland649, firmly 

opposed such extension. Since then, several Member States and the Commission, on different 

occasions, voiced their concern that harmful tax competition by preferential tax regimes for 

employees and for wealthy individuals needed to be dealt with by the Group; without success, 

however.650  

 

Although assessment of individual income taxation thus in principle is out of bounds, the Group 

in several interesting cases decided that specific elements of such taxation were in fact covered 

because in these cases the interaction of the taxes levied at company level and at shareholder 

level was the very essence of a preferential tax scheme (see Chapter 7.3).  

 

 

6.3.2.4 Business Sectors excluded: shipping and financial services 

 

 
642 See meeting document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, p. 2 and 6, 

meeting document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, p. 4 and 9, meeting 

document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, p. 2, 5-6, Third Monti 

Memorandum, par. 21, p. 11 and Fourth Monti Memorandum, par. 21, p. 7. 
643 See Paragraph N of the Code. 
644 See working document of the Taxation Policy Group of 5 May 2000, doc. no. TPG\000505, par. 7-9, p. 3-4. 
645 See room document #3 of the Group of 23 November 2005, p. 9. 
646 See room document #3 of the Group of 23 November 2005, p. 9. 
647 See report of the Group of 19 May 2006, doc. no. 9655/06, p. 14 and 24.  
648 See room document #3 of the Group of 23 November 2005, p. 9, informal meeting minutes of the Group of 

23 November 2005, p. 1-2 and informal meeting minutes of the Group of 28 March 2006, p. 1-3. 
649 See report of the Group of 19 May 2006, doc. no. 9655/06, p. 17 and 19-22, informal meeting minutes of the 

Group of 23 November 2005, p. 1-2 and informal meeting minutes of the Group of 28 March 2006, p. 1-3. 
650 See, e.g., room document #2 of the Group of 11 April 2011, p. 2-3 and Commission Communication of 6 

December 2012, COM(2012) 722 final, p. 7. 
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The Group’s area of work covers in principle all types of ‘business taxation’. However, already 

during the drafting of the Primarolo Report (1999), Member States agreed to leave two specific 

business sectors aside for the time being: shipping and financial services. 

 

As regards shipping, there was significant disagreement as to whether it should be given 

preferential tax treatment in the light of fierce global competition in this area.651 Eventually, no 

agreement was reached as to whether preferential shipping regimes should be tested against the 

principles and criteria of the Code, and the Group decided to leave this issue aside.652 In 2006, 

the topic returned to the agenda during a debate on the Group’s future. On that occasion, the 

Commission highlighted that “[the] argument about “fierce global competition” could be used 

for many other sectors and should not have resulted in the (more or less) exclusion of a whole 

sector from the assessment of harmfulness under the [Code].”653 Despite this appeal, the Group, 

to date, has not considered it expedient to include national shipping regimes. 

 

Also, special tax regimes for, especially, collective investment funds and other tax planning 

structures frequently used in the international financial services sector were excluded from the 

Group’s work in the late ‘90s for unknown reasons.654 In 2000, the Taxation Policy Group 

discussed whether the Group should include these regimes in its future work programme. 

However, again no agreement seemed possible. Despite various urgent calls from the 

Commission that the financial services sector unjustly benefited from harmful cross-border tax 

planning opportunities due to mismatches between different tax systems of the Member 

States,655 it took until late 2011 for the Group to decide to put these regimes on its agenda, but 

to no avail. The United Kingdom took the lead on this topic by presenting its practical 

experience and policy responses in this area.656, 657 Although it was agreed that the other 

Member States would identify similar issues and that the topic would enter the agenda soon, to 

this date this interesting area has not been broached.  

 

This might change in the near future, however. In 2019, in the context of the EU tax haven 

blacklist (see Chapter 5.7), the Group adopted guidance on substance requirements for the 

legislative framework of collective investment funds (CIV’s) of non-EU jurisdictions.658 This 

technical guidance outlines a four-pillar approach for the assessment of non-EU jurisdictions’ 

CIV-legislation, including that of the Bahamas, Bermuda, the British Virgin Islands, and the 

Cayman Islands. These islands have a significant fund industry in respect of whose legal 

robustness the Group has expressed concerns659. On the basis of prior experience, it may be 

expected that requiring third States to meet certain taxation standards leads to the Member 

States having to look at their own national taxation standards in that area as well. 

 

 

 
651 See report of the Group of 23 November 1999, doc. no. SN 4901/99, par. 61, p. 20.  
652 See report of the Group of 23 November 1999, doc. no. SN 4901/99, par. 61-62, p. 20-21.  
653 See room document #3 of the Group of 23 November 2005, p. 8. 
654 See report of the Group of 23 November 1999, doc. no. SN 4901/99, par. 28, p. 10. 
655 See room document #3 of the Group of 23 November 2005, p. 4, 8, and 9. 
656 For the UK’s contribution, see room document #1 of the Group of 4 June 2012. 
657 For the Commission’s contribution, see room document #5 of the Group of 26 May 2011 and room document 

#5 of the Group of 13 September 2011. See also informal meeting minutes of the Group of 26 May 2011, p. 4-5, 

informal meeting minutes of the Group of 13 September 2011, p. 4, informal meeting minutes of the Group of 4 

June 2012, p. 5 and report of the Group of 11 June 2012, doc. no. 10903/12, par. 22. 
658 For this guidance, see annex iv of report of the Group of 27 May 2019, doc. no. 9652/19, p. 40-44 and for the 

Council’s endorsement, see Council Conclusions of 14 June 2019, doc. no. 10336/19, p. 17-18.  
659 See footnote 40 of annex iv of report of the Group of 27 May 2019, doc. no. 9652/19, p. 40. 
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6.3.3 ‘Measures’ 

 

This term is clarified as follows in Paragraph A of the Code: “The tax measures covered by the 

code include both laws or regulations and administrative practices”660. Thus, all types of tax 

regimes are included, be it of a legislative, a regulatory, or an administrative policy nature. 

During the drafting of the Code, Member States agreed that administrative practices – whether 

applied on a case-by-case basis or under a preferential administrative policy regime – can have 

a significant effect on the location of business activity in the EU, and should, therefore, be 

investigated on the same basis as tax regimes of a legislative (Statutory law) nature. 

Additionally, the general need for transparency in the field of administrative practices made it 

necessary to include administrative practices, whether or not laid down in any published or 

unpublished ruling or (other) administrative policy document. Furthermore, the Code is 

designed to cover also tax regimes at a sub-national level to the extent that they (significantly) 

influence the location of business activity. Finally, it can be observed that the Code applies both 

to existing and proposed tax regimes (‘rollback’ and ‘standstill’). 

 

 

6.3.4 ‘Affect or may affect in a significant way’ 

 

Paragraph A1 of the Code requires the business tax measure to ‘affect in a significant way’ the 

location of business activities. One would expect the Code, at least to a certain extent, to define 

this requirement. However, it does not, and neither do its travaux préparatoires.661 The Code 

of Conduct Group did not develop a common understanding on this criterion either. The 

Council has never been seized of the issue, and the Commission never published any views on 

the application of this test. Apparently, everyone starts from an ‘elephant’-test.662 

 

Nevertheless, the question of a significant impact should play an important, and perhaps even 

a decisive role, in the Group’s pseudo-case law. After all, if the tax regime under scrutiny does 

not have a significant impact on the location of business activities within the EU, it can hardly 

be considered harmful within the meaning of the Code. The Preamble of the Code recognizes 

that tax competition can have both desirable and undesirable effects: “the positive effects of 

fair competition and the need to consolidate the competitiveness of the European Union and its 

Member States at international level, noting that tax competition can also lead to tax measures 

with harmful effects”.663 This acknowledgement implies that only specific forms of tax 

competition must be regarded as harmful under the Code, i.e., those forms of tax competition 

that have a significant negative impact on the functioning of the internal market (a market 

distortion; see Chapter 9). This characteristic of ‘bad’ competition has been translated into the 

requirement “affect in a significant way” in Paragraph A1 of the Code. 

 

Neither do the general guiding principles on the evaluation of national tax regimes, agreed in 

late 2008, provide any clarification.664 The Group’s comparability table, specifying comparable 

criteria on the basis of which to compare national preferential tax regimes in case of a claim of 

accepted precedents by a Member State, lists the element ‘affect in a significant way’ as a 

comparable criterion.665 To enable the Group to compare regimes on (significant) impact, the 

 
660 See Paragraph A of the Code. 
661 See also A. Rainer, The E.C. Code of Conduct for Business Taxation, European Union Focus, 1998, p. 14. 
662 It is hard to describe an elephant, but one recognizes one when one sees one. 
663 See Preamble of the Code. 
664 See annex I of report of the Group of 20 November 2008, doc. no. 16084/08, p. 6-7. 
665 See annex I of report of the Group of 26 November 2008, doc. no. 16410/08, p. 11-12. 
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table further provides the following non-exhaustive list of factors to be considered, in the form 

of questions666:  

− which type of business or income is covered within the tax regime?  

− to what extent does the tax regime attract genuine economic business or artificially shiftable 

mobile tax bases? 

− to what extent does the tax regime attract and affect the national tax base of other Member 

States? 

− to what extent can the tax base easily be shifted? 

− to what extent is the tax regime targeted at a multinational, and particularly its intra-group 

activities and/or transactions? 

 

The comparability table does not provide any further guidance on how these questions should 

be answered. 

 

As observed by Dos Santos, given this lack of clarification, the question arises which weight 

the Group attaches to the significant impact criterion in its pseudo-case law. It may be regarded 

as a mission statement clarifying the purpose of the Code; or as a proclamation of a principle 

that assists the interpretation of the other criteria contained in the Code. Or it could be a stand-

alone criterion, like the gateway criterion. But it could also be just one of six subordinate 

assessment criteria, for the assessment of actual harmfulness, and, in that respect, it could be 

the ‘best of the rest’ in that it is decisive for establishing actual harmfulness.667  

 

The Group’s pseudo-case law does not provide concrete answers. None of the negative 

assessments by the Group explains why this requirement was considered satisfied. It seems that, 

in practice, the Group presupposes that if the gateway criterion is met (a significantly lower 

effective tax level than the local benchmark; see Section 6.4), automatically the tax regime 

under consideration also may significantly affect the location of business activities. The 

question of significant impact has only occasionally been considered by the Group where a 

Member State tried to justify its tax regime as having insignificant impact (step 4; see Section 

6.6).668  

 

 

6.3.5  ‘Business activity’  

 

This term is not defined, as apparently it is considered to be clear enough, but Paragraph A of 

the Code clarifies, just in case, that this term also includes “all activities carried out within a 

group of companies”669, probably because during the Code’s drafting, Member States 

recognised that intra-group service activities – particularly, intra-group financial services – are 

more mobile than other activities, and, therefore, as noted by the Commission, “[…] they will 

clearly be the most susceptible to tax differentials.”670 Nevertheless, given the broad definition 

of this term, all business activities, such as manufacturing activities, are in principle covered if 

their location is (significantly) influenced by national preferential tax regimes.671 

 

 

 
666 See annex I of report of the Group of 26 November 2008, doc. no. 16410/08, p. 11. 
667 See Dos Santos, A.C. (2009), p. 287-288. 
668 See Dos Santos, A.C. (2009), p. 288. 
669 See Paragraph A of the Code. 
670 See working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 5, p. 4. 
671 See working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 4-5, p. 4. 
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6.3.6  ‘In the Community’ 

 

The term ‘Community’ (now ‘Union’672) is not defined, which means that the drafters of the 

Code wanted to conform to the meaning of this term in the (then) EC Treaties and (now, in) the 

current EU Treaties. 

 

 

6.4  Step 2: Is the tax regime potentially harmful? 

 

6.4.1 Introduction: the gateway criterion 

 
Box 6.2: The gateway criterion of the Code (1997) 

 

“B. Within the scope specified in paragraph A, tax measures which provide for a significantly lower effective level 

of taxation, including zero taxation, than those levels which generally apply in the Member State in question are 

to be regarded as potentially harmful and therefore covered by this code. 

 

Such a level of taxation may operate by virtue of the nominal tax rate, the tax base or any other relevant factor.” 

 

Source: Paragraph B, first and second sentence, of the Code. 

 

This ‘gateway’ criterion focusses – regardless of the fiscal technique of the preferential tax 

regime (see Paragraph B, second sentence, of the Code) – on the existence of different levels 

of effective taxation within one Member State, i.e., the generally applicable level (the 

benchmark) and the effective level resulting from a preferential business tax measure which 

deviates from the normal level of taxation. 

 

The Code’s travaux préparatoires show that the gateway criterion is a compromise on the 

question whether a low level of taxation should be the major indicator of a potentially harmful 

tax regime, the other criteria being additional indicators (the assessment criteria), or wheter the 

effective level of taxation should, instead, be merely one of the six criteria (see Chapters 2.5 

and 2.7).673 Member States favoured different indicators of potentially harmful tax regimes. 

Several Member States wanted the criteria for actual harmfulness to be spelled out in the Code, 

with a view to more objective judgments as to what is acceptable and what is not. A clear 

definition should also assure that not every regime identified as potentially harmful would also 

be considered actually harmful.  

 

No agreement was reached on a clear description of actual harmfulness, however. Therefore, 

Member States took a pragmatic approach by laying down which hallmarks of national tax 

regimes indicate potential harmfulness (Paragraph B, first and second sentence, of the Code), 

and five more specific, but still broad and non-exhaustive characteristics as further assessment 

criteria (Paragraph B, third sentence, of the Code) for actual harmfulness (see Chapters 2.5 and 

2.7).674 A lower effective level of taxation than the benchmark was seen as a common feature 

 
672 Cambridge (Online) Business English Dictionary provides the following definition of ‘union’: “a group of 

two or more countries that work together or that have the same government” (see: 

https://dictionary.cambridge.org/). 
673 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970620\1, par. 6-7, 

p. 6. 
674 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970620\1, par. 7-9, 

p. 6. 
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of examples of harmful tax competition.675 It was therefore agreed that this should be the 

indicator of a potentially harmful tax regime.  

 

During Code drafting, the question was raised whether the effective level of taxation should be 

compared to a notional EU-norm or an EU-average, or in relation to the generally applicable 

level of taxation in the Member State in question (see Chapter 2.5).676 A common norm for an 

(average) effective rate of business taxation proved hard to define as a comparison of the 

effective national tax levels in the EU presupposes a certain degree of harmonisation of Member 

States’ corporate tax bases, which does not exist, however.677 It was therefore agreed that the 

generally applicable level of taxation in the Member State under scrutiny should be the 

benchmark against which to test potential harmfulness of a preferential tax regime in that 

State.678 Discussions on a minimum level of taxation within the EU have been very 

controversial so far (see Section 6.4.4), but the OECD Global Anti-Base Erosion (GLoBE) 

initiative (‘pillar 2’)679 will no doubt give new impetus to this discussion (see Chapter 10; 

‘outlook’). 

 

 

6.4.2 ‘A significantly lower level of taxation’; the effective level of taxation’; ‘zero 

taxation’; and ‘the normal level of taxation’ 

 

The gateway criterion contains four terms indicating tax levels: (i) ‘a significantly lower level 

of taxation’; (ii) ‘the effective level of taxation’; (iii) ‘zero taxation’; and (iv) ‘the normal level 

of taxation’. To a large extent the Code lacks clarification of these terms. Paragraph B, second 

sentence, only provides that a lower level of taxation may be obtained regardless of the fiscal 

technique of the tax regime, but that account should be taken particularly of the design of the 

reduction of the tax base or rate of the tax regime. This illustrates that the Code is focussed on 

effects rather than on legal distinctions, as does the addition of “any other relevant factor” for 

the determination of the effective level of taxation, such as credits against a company’s final tax 

bill.680 

 

The fact that the regular national tax system is the benchmark raises the following questions:681  

− What is the normal level taxation that generally applies in the Member State? Is that the 

normal taxation at federal level, State-level, regional-level, sectorial-level, or a combination 

thereof?; 

− What is the effective level of taxation provided for by the preferential tax regime? How 

should this level be calculated? How should reductions of the nominal tax rate and a reduced 

tax base be taken into account?; 

 
675 See working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 6, p. 5, 
676 See working document of the Taxation Policy Group of 6 May 1997, doc. no. TPG\970506\1, par 25, p. 4.  
677 Using a notional EU-norm or an EU-average could lead to a more concrete and effective review of Member 

States' tax regimes, similar to that carried out during the Code of Conduct Group' first years of work under the 

Chairwomanship of Mrs Dawn Primarolo, but such a revision of the gateway criterium is very controversial as it, 

in fact, would set a generally applicable minimum effective level of corporate taxation within the EU (see also 

Chapter 6.4.4). 
678 See working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970620\1, par. 10-

13, p. 6-7. 
679 See, e.g., OECD BEPS Secretary-General Report to G20 Finance Ministers and Central Bank Governors, 8 

June 2019 and OECD BEPS Programme of Work to Develop a Consensus Solution to the Tax Challenges 

Arising from the Digitalisation of the Economy, 31 May 2019, p. 23-32. 
680 See working document of the Taxation Policy Group of 6 May 1996, doc. no. TPG\970506\1, par. 25, p. 6. 
681 See Dos Santos, A.C. (2009), p. 286-287. 
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− What is significantly lower? Which difference between the normal level and the preferential 

level is still acceptable?; and 

− Why was ‘zero taxation’ explicitly included? It seems superfluous as zero taxation is by 

definition significantly lower than normal taxation.  

 

The Code of Conduct Group did not develop a common understanding of the four tax level 

indications under the gateway criterion; at least it did not publish any such understanding. As 

shown in Box 6.3 below, during the Group’s first year of work (1998), Ireland raised suggested 

it would be appropriate for the Group to develop a common understanding of this criterion. Mr 

Monti, at that time EU-Commissioner for Taxation, rejected that idea, however, because in his 

view, it could be counterproductive to develop an absolute definition. He probably meant that 

a clear definition would invite circumvention. 

 
Box 6.3: Group discussion on the need to develop a common understanding on the interpretation of the element 

‘affect in a significant way’ (1998) 

 

“Mr. Tutty (Ireland) was in general agreement with the paper and saw merit in beginning with a list. He was 

concerned, however, that different Member States would interpret the scope of the Code differently in determining 

what was a ‘significantly lower effective level of taxation’ or what ‘affects, or may affect, in a significant way the 

location of business’. Perhaps the Commission could provide some guidelines at the next meeting.”  

 

“Mr. Monti agreed with Mr. Tutty that it was difficult to quantify ‘significantly’ but thought that there would 

inevitably be some margin for interpretation and that it might even be counterproductive to try to establish absolute 

definitions.” 

 

Source: informal meeting minutes of the Group of 8 May 1998, p. 3-4. 

 

Following persistent criticism from the European Parliament on the ineffectiveness of the 

Group’s working practices (see Chapters 4.2.3, 4.2.4 and 4.6), the Council in 2016 requested 

the Group to “develop guidance on the interpretation of the gateway criterion and its 

application”682, but the Group decided that such clarification would not be very sensible. This 

decision was based on a meeting document drafted by the Commission which called into 

question the usefulness of guidance on the interpretation of the gateway criterion, as the lack 

of guidance hitherto did not appear to have caused any obstacles to the work of the Group. 

Rather, such guidance could be counterproductive, as it would risk limiting the scope of the 

gateway criterion and with that, of the Code itself. It may be observed that this is the same 

argument as EU-Commissioner Monti used (see Box 6.3 above).683 According to the Group, a 

better and possibly wider application of the gateway criterion, as desired by Parliament, could 

only be achieved by a thorough revision of the criterion and with that, of the Code itself (see 

Section 6.4.4).684  

 

 

6.4.3 Application 

 

A distinction should be made between the periods before and after 2009, especially with respect 

to the burden of proof of a preferential tax regime (not) resulting in a significantly lower level 

of effective taxation. Should that lower level be demonstrated by the Group, assisted by the 

Commission? Or should the absence thereof be shown by the Member State concerned?  

 
682 See Council Conclusions of 8 March 2016, doc. no. 6900/16. See also Council Conclusions of 8 December 

2015, doc. no. 15148/15. In addition, see room document #1 of the Group of 20 July 2016. 
683 See room document #3 of the Group of 19 October 2016, p. 3. 
684 See report of the Group of 28 November 2016, doc. no. 14750/16, p. 12. 
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An analysis of the Group’s pseudo-case law over the past twenty years reveals that the latter 

approach was usually followed prior to 2009. Especially during the Group’s first years of work 

(1998-2003), when it carried out a wide-ranging review of Member States’ existing rules and 

practices, it seems to have worked on the assumption that a preferential tax regime with a 

reduced or zero rate and meeting one or more of the assessment criteria in Paragraph B of the 

Code, resulted in a significantly lower effective level of taxation. 

 

For example, when drawing up the Primarolo blacklist (1999), the Group worked on the 

assumption that each of the investigated tax regimes provided for a significantly lower effective 

level of taxation. However, Member States were given the opportunity to explain why, in their 

view, their tax regimes did not, in effect, provide for such lower level of taxation.685 In fact, the 

main burden of proof was thus on the Member States concerned,686 after a draft assessment 

prepared by the Commission showed that the regime under scrutiny was a derogation from the 

general tax system and prima facie seemed to provide for lower taxation. Many Member States 

submitted reports to the Group arguing that their special regimes did not lead to a significantly 

lower effective level of taxation than the benchmark, including Belgium,687 the United 

Kingdom,688 Denmark,689 the Netherlands,690 France,691 Germany,692 Greece,693 Ireland,694 

Portugal,695 Luxembourg,696 Italy,697 Spain698 and Sweden699. However, following detailed 

technical discussion of these reports in the Group, it was agreed that none of these Member 

States had shown with a satisfactory degree of certainty that their deviating tax regimes would 

not, at least in certain circumstances, result in a significantly lower effective level of taxation 

than generally applicable.700 All of the regimes investigated were therefore forwarded to the 

next stage of the assessment process. 

 

 
685 See report of the Group of 12 January 1999, doc. no. 5036/99, par. 7-10, p. 4 and report of the Group of 23 

November 1999, doc. no. SN 4901/99, par. 18, p. 8. 
686 See report of the Group of 23 November 1999, doc. no. SN 4901/99, par. 18, p. 8. 
687 See report of 19 February 1999, doc. no. 6106/99, report of the Group of 9 April 1999, doc. no. 7130/99, and 

report of the Group of 12 April 1999, doc. no. 7270/99. 
688 See report of the Group of 12 April 1999, doc. no. 7132/99, report of the Group of 26 April 1999, doc. no. 

7522/99, report of the Group of 29 June 1999, doc. no. 9627/99 and report of the Group of 8 November 1999, 

doc. no. 12337/99. 
689 See report of the Group of 26 May 1999, doc. no. 8335/99. 
690 See report of the Group of 12 April 1999, doc. no. 7269/99, report of the Group of 24 June 1999, doc. no. 

9563/99, and report of the Group of 8 November 1999, doc. no. 12338/99. 
691 See report of the Group of 4 February 1999, doc. no. 5773/99, report of the Group of 13 April 1999, doc. no. 

7271/99, and report of the Group of 28 June 1999, doc. no. 9626/99. 
692 See report of the Group of 5 July 1999, doc. no. 9687/99. 
693 See report of the Group of 7 May 1999, doc. no. 8086/99 and report of the Group of 28 June 1999, doc. no. 

9620/99. 
694 See report of the Group of 4 February 1999, doc. no. 5772/99. 
695 See report of the Group of 24 June 1999, doc. no. 9561/99 and report of the Group of 2 July 1999, doc. no. 

9561/1/99. 
696 See report of the Group of 11 February 1999, doc. no. 5971/99, report of the Group of 12 April 1999, doc. no. 

7268/99, report of the Group of 3 May 1999, doc. no. 7857/99, report of the Group of 25 June 1999, doc. no. 

9619/99. 
697 See report of the Group of 28 June 1999, doc. no. 9621/99. 
698 See report of the Group of 16 April 1999, doc. no. 7305/99, report of the Group of 16 April 1999, doc. no. 

7304/99 and report of the Group of 1 July 1999, doc. no. 9686/99. 
699 See report of the Group of 23 June 1999, doc. no. 9384/99. 
700 See report of the Group of 1 March 1999, doc. no. 6386/99, p. 2-6, report of the Group of 4 June 1999, doc. 

no. 8332/99, p. 1-11 and report of the Group of 16 July 1999, doc. no. 10230/99, p. 4-12. See also report of the 

Group of 23 November 1999, doc. no. SN 4901/99, par. 18, p. 8. 
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This working practice changed as of 2009. In late 2008, the Group agreed on guiding principles 

for the evaluation of tax regimes, which state that all future assessments should be substantiated, 

taking into consideration all Code-criteria, stating arguments and providing economic impact 

data where possible.701 This implied that also the satisfaction of the gateway criterion had to be 

sufficiently substantiated in assessments as of 2009. 

 

An analysis of the Group’s pseudo-case law confirms that nowadays more attention is devoted 

to the satisfaction of the gateway criterion. The burden of proof as regards the question of 

whether the tax regime results in a lower effective level of taxation is shifted from the Member 

State concerned to the Group. Since 2009, all (draft and final) assessments commence with an 

explanation of why the tax regime under scrutiny does or does not meet the gateway criterion. 

In most cases, Member States have not contested the satisfaction of the gateway criterion in 

draft assessments prepared by the Commission. 

 

A rare example of an assessment where the satisfaction of the gateway criterion was firmly 

denied by the Member State involved concerns the French Patent Box regime (Case E/7, 2014; 

see Chapter 7.3.3).702 In the draft assessment, the Commission concluded that the gateway 

criterion was met because the 15% patent box rate deviated significantly from the normal level 

of taxation in France at a corporate tax rate of 33.33%).703  

 
Box 6.4: Commission’s draft assessment of the French Patent Box regime (Case E/7, 2014) under the gateway 

criterion (2014) 

 

“Significantly lower level of taxation: 

“Within the scope specified in paragraph A, tax measures which provide for a significantly lower effective level 

of taxation, including zero taxation, than those levels which generally apply in the Member State in question are 

to be regarded as potentially harmful and therefore covered by this code” 

 

The Reduced Rate for Long Term Capital Gains and Profits from the Licensing of IP Rights ("IP regime") provides 

for a lower rate for income/gains derived from certain IP rights. It came into force in 1971 with subsequent 

amendments introduced in 2001, 2007 and 2011. The agreed description of the IP regime says that it results in an 

effective tax rate of 15% compared to the then current French company tax rate of 33.33%. This rate is significantly 

lower than the rate generally applying. It is therefore potentially harmful within the meaning of paragraph A of 

the Code.” 

 

Source: room document #10 of the Group of 22 October 2014, p. 1. 

 

France, however, opposed the manner in which the Group applied the gateway criterion, in 

particular the term ‘significantly lower level of taxation’. It claimed that this term should be 

understood as referring to the general corporate tax environment in the internal market, taking 

into account the general levels of taxation in other Member States, such as the even lower 

general rates in Member States like Ireland and Hungary.704 The Group did not accept this 

reasoning and reported to the Council that France violated the agreement to start the legislative 

process necessary to bring its patent box regime in line with the agreed modified nexus 

approach (see Chapter 7.3.3).705 

 
701 See annex I of report of the Group of 20 November 2008, doc. no. 16084/08, p. 6-7. 
702 For the agreed description, see room document #5 of the Group of 03 June 2014. 
703 See room document #10 of the Group of 22 October 2014.  
704 See report of the Group of 3 November 2016, doc. no. 13924/16, p. 4. 
705 See report of the Group of 3 November 2016, doc. no. 13924/16, p. 4, report of the Group of 28 November 

2016, doc. no. 14750/16, pp. 4-5, Council Conclusions of 8 November 2016, doc. no. 14094/16, p. 17, working 

paper of the Group of 23 November 2016, doc. no. 1171/2016, p. 2 and working paper of the Group of 23 

November 2016, doc. no. 1171/2016 ADD1. 
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6.4.4 Revision 

 

In 2015, the G5 Member States (Germany, France, Italy, Spain, and the United Kingdom)706 

and the Commission707 called for a revision of the scope of the gateway criterion in order to 

improve its functionality.708 As observed, based on the existing criterion, the Code applies only 

to tax regimes that provide for a significantly lower effective level of taxation than generally 

applicable in a Member State. According to the proposals, its scope should be extended to 

include regimes and practices which provide for a level of taxation below a - to be determined 

- minimum corporate tax rate, including administrative practices which undermine the internal 

market.709 These proposals are very controversial as they, in fact, proposed a generally 

applicable minimum effective level of corporate income taxation within the EU.  

 

Therefore, not surprisingly, no formal revision of the gateway criterion has been agreed yet. 

The High Level Working Party on Tax Questions (HLWP), which has been tasked with 

reviewing the Group's 1997-mandate, in 2019, decided to put this topic on hold until the end of 

2020 given the overlap with the OECD’s ongoing Inclusive Framework discussions on the 

second pillar (Global Anti-Base Erosion (GLoBE) proposal) of the OECD/BEPS 2.0 

project710.711 Clearly, an extension of the gateway criterion could lead to a more concrete and 

effective review of Member States' laws and practices, similar to that carried out during the 

Group' first years of work (between 1998 and 2003) under the Chairwomanship of Mrs 

Primarolo: the (heavy) burden of proof that a preferential regime is not harmful, would fully 

return to the Member State involved where its regime fails to reach the required minimum level 

of effective taxation of corporate profits. 

 

 

6.5  Step 3: Is the tax regime actually harmful? 

 

6.5.1 Introduction: the assessment criteria 

 

In order to establish whether a potentially harmful tax regime is also actually harmful 

consideration must be given to, in particular, the five assessment criteria in Paragraph B of the 

Code: (i) ring-fencing I; (ii) ring-fencing II; (iii) lack of substance (iv); lack of compliance with 

internationally (in particular: OECD) accepted profit determination standards, and (v) lack of 

transparency. 

 

 
706 See room document #9 of the Group of 7 April 2015, p. 3. 
707 See room document #5 of the Group of 7 April 2015, p. 3.  
708 For a discussion in the Group on these proposals, see informal meeting minutes of the Group of 23 July 2015, 

p. 5-6. 
709 See room document #5 of the Group of 7 April 2015, p. 3 and room document #2 of the Group of 23 July 

2015, p. 5.  
710 See, e.g., OECD BEPS Secretary-General Report to G20 Finance Ministers and Central Bank Governors, 8 

June 2019 and OECD BEPS Programme of Work to Develop a Consensus Solution to the Tax Challenges 

Arising from the Digitalisation of the Economy, 31 May 2019, p. 23-32. 
711 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 12-14, p. 3-4. For discussions in the Group on 

this topic, see working paper of the Group of 13 April 2018, doc. no. 4360/2018, informal meeting minutes of 

the Group of 19 October 2016, p. 6, informal meeting minutes of the Group of 12 April 2018, p. 2, informal 

meeting minutes of the Group of 24 July 2018, p. 1, informal meeting minutes of the Group of 27 February 

2019, p. 1 and informal meeting minutes of the Group of 11 April 2019, p. 1.  
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Box 6.5: The specific, non-exhaustive, assessment criteria of the Code (1997) 

 

“B. [...] When assessing whether such measures are harmful, account should be taken of, inter alia: 

 

1.  whether advantages are accorded only to non-residents or in respect of transactions carried out with non-

residents, or 

2.  whether advantages are ring-fenced from the domestic market, so they do not affect the national tax base, 

or 

3.  whether advantages are granted even without any real economic activity and substantial economic 

presence within the Member State offering such tax advantages, or 

4.  whether the rules for profit determination in respect of activities within a multinational group of 

companies departs from internationally accepted principles, notably the rules agreed upon within the 

OECD, or 

5.  whether the tax measures lack transparency, including where legal provisions are relaxed at the 

administrative level in a non-transparent way.” 

 

Source: Paragraph B, third sentence, of the Code. 

 

The Code's travaux préparatoires show that Member States expected these five criteria to cover 

the preferential tax regimes that were considered as most harmful within the EU at the time (see 

Chapters 2.5 and 2.7). They acknowledged that these criteria might also identify tax regimes 

that were not problematic from a harmful tax competition perspective, such as, for example, 

tax allowances for capital investments in economically underdeveloped regions of Member 

States, but such regimes may be justified under step 4 (see Section 6.6.3), and there were 

concerns that defining the criteria narrower would have produced the risk of adopting an 

ineffective Code. More precise assessment criteria, if necessary, could be developed and agreed 

at a later point in time.712 Although exploratory discussions have been held on this matter, a 

formal revision of the assessment criteria has not (yet) taken place.  

 

Nonetheless, in the past twenty years, the Group has clarified and operationalized the 

assessment criteria in relation to different types of preferential tax regimes and to technical tax 

matters. For example, thematic papers were prepared on tax issues such as timing differences713 

and holding companies714 (see Chapter 7.8). Furthermore, a number of studies were carried out, 

including studies on the tax treatment of holding companies in Member States715 (see Chapter 

7.8), on Member State's administrative practices716 (see Chapter 8.3), and on the tax treatment 

of profit participating loans in Member States717 (see Chapter 8.6). Additionally, the Group has 

codified existing pseudo-case law in guidance providing insights into the application of the 

assessment criteria in relation to specific types of preferential tax regimes, including notional 

interest deduction regimes (see Chapter 7.5), holding company regimes (participation 

exemptions; see Chapter 7.8), group coordination regimes (see Chapter 7.9), intermediate group 

finance and license company regimes (see Chapter 7.11), foreign finance branch regimes (see 

Chapter 7.12), and tax free zone regimes (see Chapter 7.15). 

 

 
712 See working document of the Taxation Policy Group of 20 May 1997, TPG\970620\1, par. 6-9, p. 5-6.  
713 See annex III of report of the Group of 14 July 1999, doc. no. 10061/99, p. 11-24.  
714 See annex IV of report of the Group of 14 July 1999, doc. no. 10061/99, p. 27-30.  
715 See Cross-country review of the tax treatment of holding companies in the Member States of the European 

Union of 19 July 1999, doc. no. SEC(1999) 1244 annexed to report of the Group of 20 July 1999, doc. no. 

10287/99.  
716 See Simons & Simmons, Administrative practices in Taxation, A report prepared for the European 

Commission on administrative practices in taxation likely to affect the location of business in the European 

Union, August 1999. For the follow-up study (2010) drafted by the Commission, see annex I and II of room 

document #6 of the Group of 20 May 2010. 
717 See Deloitte, Study on the corporate tax treatment of profit participating loans, 8 January 2009. 
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The Group’s pseudo-case law shows that these five assessment criteria in a vast majority of 

cases actually played an important role in the evaluation of whether a potentially harmful 

regime was actually harmful. It also shows, however, that the list of five criteria in the Code is 

not exhaustive, which is underlined by the term ‘inter alia’ in Paragraph B of the Code. Several 

preferential regimes were found harmful, even where none of the five written assessment 

criteria was satisfied. In these cases, regime characteristics not listed in the Code led to the 

qualification 'harmful'. 

 

One of these assessments concerns the Irish 10% manufacturing rate regime (2003). The Group 

acknowledged that this regime applied to (transactions carried out with) domestic and non-

resident companies (therefore, it was not ring-fenced), but, nonetheless, assessed the regime to 

be harmful, as it provided for a reduced 10% rate specifically for manufacturing activities 

carried out in Ireland.718 Another such assessment concerned the Spanish Investigation & 

Exploitation of Hydrocarbons regime (2003). This regime did not breach any of the listed 

assessment criteria, but the Group nonetheless considered it to be harmful because it provided 

for a significant reduction in the tax base specifically for hydrocarbon research and exploitation 

activities.719 It is submitted that in both cases, the regime might also have been considered State 

aid by the Commission, as apparently, it was allocating selective benefits.720 

  

As explained in Chapter 4.2.4, established Code-practice is to base both the ‘draft assessments’ 

and the ‘final assessments’ on a so-called ‘grid’ summarising the compatibility of the 

preferential tax regime against the five assessment criteria. An example of such a grid is the 

following: 

 
Box 6.6: Commission draft assessment of the Cyprus NID-regime (Case D/10, 2019) (2019) 

 1a 1b 2a 2b 3 4 5 OA 

Cyprus Notional 

interest deduction 

(NID) regime (CY020) 

X ? V ? X X X Pending 

Source: report of the Group of 27 May 2019, doc. no. 9652/19, ADD 1, p. 19. 

 

The numbers in the grid refer to the assessment criteria one to five in Paragraph B of the Code, 

where: 

- criterium ‘1a’ concerns the de jure assessment under ring-fencing I; 

- criterium ‘1b’ concerns the de facto assessment under ring-fencing I; 

- criterium ‘2a’ concerns the de jure assessment under ring-fencing II; 

- criterium ‘2b’ concerns the de facto assessment under ring-fencing II; 

- criterium ‘3’ concerns the assessment under substance criterion; 

- criterium ‘4’ concerns the assessment under the profit determination criterion; and 

- criterium ‘5’ concerns the assessment under the transparency criterion; 

- ‘OA’ means ‘overall assessment’. 

 

 
718 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. SN 4901/99, p. 20; for the 

grid, see annex I of room document #3 of the Group of 23 September 2009; and for the agreed description, see 

report of the Group of 23 November 1999, doc. no. SN 4901/99, p. 115.  
719 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. SN 4901/99, p. 20; for the 

grid, see annex I of room document #3 of the Group of 23 September 2009; and for the agreed description, see 

report of the Group of 23 November 1999, doc. no. SN 4901/99, p. 121. 
720 See see internal Commission document (2002) on the Irish Manufacturing regime and internal Commission 

document (2002) on the Spanish Hydrocarbons regime.  
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The tick ('V') in the grid means that the tax regime is in conflict with that assessment criterion 

and the cross ('X') means that the tax regime is not in breach of that assessment criterion. A 

question mark ('?') means that insufficient information is available to justify a tick or a cross. 

In line with the general guiding principles concerning the evaluation of tax regimes721, most 

post-2008 (draft or final) assessments also contain a detailed ‘explanation’ as to whether or not 

the regime would be in conflict with any of the assessment criteria (see the next Sections for 

examples). An assessment generally ends with an ‘overall assessment’ indicating whether or 

not the preferential regime is harmful from a Code-perspective.  

 

As observed in Chapter 4.2.3.3, it is eventually up to the Group to reach ‘broad consensus’ on 

a ‘final assessment’ of the tax regime. The Group’s pseudo-case law shows that Member States 

generally appreciate the Commission's ‘independent’ draft assessments. They are often 

endorsed by the Group without detailed discussion. Although one or more ticks in the grid will 

often result in a condemnation of the tax regime concerned, formally there is no fixed formula 

or specific mix of ticks that leads to an approval or a 'harmful' assessment by the Group (see 

Chapter 4.2.3.3). Political considerations may eventually also determine whether or not a 

preferential tax regime is found to constitute harmful tax competition. Nevertheless, judging 

from the pseudo-case law of the Group, it would seem that passing the gateway criterion and 

offending at least one assessment criterion, is in principle enough for a preferential tax regime 

to be found ‘harmful’ and to be rolled back or not to be introduced. 

 

As the grid shows, both ring-fencing criteria are divided into two assessments:  a de jure 

assessment (criteria 1a and 2a) and a de facto assessment (criteria 1b and 2b). This breakdown 

is based on a common interpretation, agreed by the Group during its early days of work.722 The 

Code’s travaux préparatoires show that some Member States favoured strict interpretation of 

the assessment criteria, where others preferred a broad application. The Commission observed 

that “a strictly legalistic approach would adopt an unreserved interpretation to the letter, 

whereas a broader approach would emphasize the objectives of the political engagement 

embodied in the Code”723. The Commission argued that a strict interpretation would “[…] 

jeopardize the implementation of the [Code] in the spirit in which it was adopted and some of 

the criteria could be of little or no significance”724. The Group, therefore, agreed that ring-

fencing I and II should initially be applied literally (de jure interpretation), but that in assessing 

whether or not the tax regime is actually harmful, the de facto effect of the regime should also 

be considered (see also Sections 6.5.2-6.5.3).  

 

 

6.5.2 Ring-fencing I 

 

6.5.2.1 Definition 

 

The Code describes the ring-fencing I criterion as follows:   

 
Box 6.7: Ring-fencing I (1997) 

 

“B. [...] When assessing whether such measures are harmful, account should be taken of, inter alia: [...] 

 

 
721 See annex I of report of the Group of 20 November 2008, doc. no. 16084/08, p. 6-7. 
722 See also report of the Group of 11 December 1998, doc. no. 14039/98 and X 
723 See report of the Group of 11 December 1998, doc. no. 14039/98, par. 4, p. 2. 
724 See report of the Group of 11 December 1998, doc. no. 14039/98, par. 4, p. 2. 
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1.  whether advantages are accorded only to non-residents or in respect of transactions carried out with non-

residents, or” 

 

Source: Paragraph B, third sentence, of the Code. 

 

Preferential tax regimes that are ‘ring-fenced’ from a Member State's domestic economy are 

aimed at attracting (by benefiting) economic operators or activity not yet present in a Member 

State’s territory. They are therefore typically only available for non-residents or in respect of 

transactions with non-residents. Ring-fencing I assesses whether the tax regime is designed to 

attract (mobile) tax base from other Member States, while the Member State granting the tax 

benefit does not bear any financial consequences of the loss of economic activities and tax 

revenues in the other Member States (‘offshore’ characteristics). It thus focuses on 

discriminatory treatment in relation to residents.  

 

The Code’s travaux préparatoires indicate that Member States considered a difference in tax 

treatment between residents and non-residents an essential indicator (see Chapter 2.5). There 

should be an objective reason for not allowing residents to benefit from a preferential tax regime 

in the same way as non-residents725. Without such a justification, the conditions of competition 

between Member States were considered to be unfairly distorted. Such differential treatment 

could lead to a loss of economic activities and tax revenue in other Member States, while the 

domestic market of the Member State granting the tax benefit was protected.726  

 

Two distinct elements can thus be discerned in ring-fencing I, namely whether advantages are 

only accorded to (i) non-residents or (ii) in respect to transactions with non-residents. The de 

facto assessment under criterion 1b should ensure that preferential tax regimes with similar 

harmful effects in practice are assessed in the same manner, irrespective of possibly differing 

legal conditions and limitations.727 

 
Box 6.8: Agreed interpretation of ring-fencing I (1998) 

 

“The Group held a discussion on the interpretation of criteria 1 to 5 of paragraph B of the Code of Conduct for 

business taxation on the basis of a document prepared by the services of the Commission [...]. The Group agreed 

on the need of a consistent interpretation of criteria as follows: 

 

-  As concerns Criterion 1, this should be interpreted literally, but in assessing whether measures are harmful, the 

Group should also take account of a further consideration: 

 

= whether the tax measures require, be it in the laws, regulations or administrative practices, that non-residents be 

involved. Where a measure contains no such requirement, account should be taken of whether it is, in fact, 

targeted at non-residents, an indication of which may be found in the extensive practical use of such a measure 

by non-residents” 

 

Source: report of the Group of 18 December 1998, doc. no. 14321/98, p. 1-2. 

 

Criterion 1a concerns a de jure assessment of whether the regime is legally exclusively 

available for (transactions carried out with) non-residents.728 This assessment involves a legal 

interpretation of the access conditions to the tax regime. If the tax regime is equally open to 

 
725 See Section 6.5.2.2 for practical examples of cases where benefits have been regarded by the Group as having 

been accorded only or mainly to non-residents or in respect of transactions carried out with non-residents. 
726 See, e.g., working document of the Taxation Policy Group of 6 May 1997, doc. no TPG\970506\1, par. 18, p. 

4-5.  
727 See report of the Group of 11 December 1998, doc. no. 14039/98, p. 4. 
728 See Paragraph B, third sentence, of the Code. 
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both residents and non-residents and to transactions with both residents and non-residents, it is 

not de jure restrictive and will generally be considered compatible with criterion 1a.  

 

By contrast, criterion 1b abstracts from the legal conditions and concerns a de facto assessment 

of whether the regime is in practice only or mainly used by, or for transactions with, non-

residents. Where a majority of taxpayers (or counterparties to transactions) benefiting from the 

regime are non-residents, the regime will be considered incompatible with criterion 1b. In 

practice, this criterion is only relevant where no formal (legal) ring-fencing features have been 

found, as in that case, the regime will not pass the 1a-test under ring-fencing I (for examples, 

see Section 6.5.2.2 below). 

 

In most cases, not many statistical or impact data will be available or they will not be 

representative to assess the real effect of the regime. Therefore, often no adequate information 

will be available on whether the new regime will be predominantly used by non-residents or 

for transactions with non-residents. If a de facto assessment under ring-fencing I (and II) is not 

possible, a question mark (‘?’) will be entered in the assessment grid. If the other assessment 

indicators do not identify any incompatibilities, then in such a case the regime will usually be 

approved, although the Group sometimes reserves the possibility to have another assessment in 

the future, based on more complete information on the real effects of the regime. Such a 

reservation was made, for example, in the post-2015 assessments under the modified nexus 

approach of Member State’s patent box regimes729 and NID-regimes730. It remains to be seen 

whether the Group will in fact monitor the actual use of these approved regimes, and if so, 

whether it will arrive at any different conclusion with regard to these regimes. 

 

The de facto assessment under ring-fencing I (and II) was revised by the Group in late 2008 in 

response to the criticism of smaller Member States that the way in which criterion 1b (de facto 

assessment) had so far been applied by the Group was no longer acceptable in respect of their 

smaller and necessarily more open economies. They observed that the de facto assessment was 

not always used as an ‘alternative’ test next to the de jure test, as agreed by the Group (see Box 

6.8 above), but often as an off-hand ‘conclusive’ test for determining whether a preferential 

regime was ring-fenced.731 

 

This criticism led to the adoption of a procedural rule that post-2008 assessments should be 

sufficiently substantiated, taking into account all the principles and criteria of the Code, as well 

as information provided by the Member State in question on the operation and application of 

its regime.732 In order to avoid discrimination against Member States with smaller and therefore 

necessarily more internationally open economies, the de facto assessment should also carefully 

consider the size of a Member State's market733 and the openness of its economy734.735, 736 

 
729 See, e.g., the Group’s final assessment of the French (new) Patent box regime (Case E/7, 2019; see Chapter 

7.6.3) in report of the Group of 27 May 2019, doc. no. 9652/19 ADD 2, p. 15-17. 
730 See, e.g., the Group’s final assessment of the Cyprus NID-regime (Case D/10; 2019; see Chapter 7.5) in 

report of the Group of 27 May 2019, doc. no. 9652/19 ADD 1, p. 21-23. 
731 See, e.g., the Group's report of 19 May 2006, doc. no. 9655/06, p. 10 (for the criticism of Belgium), 16 (for 

the criticism of Hungary") and 18-19 (for the criticism of Lithuania). 
732 See annex I of report of the Group of 26 November 2008, doc. no. 16410/08, p. 6. 
733 For the definition ‘size of the market’, see room document #1 of the Group of 22 April 2008, p. 6.  
734 For the definition ‘openness of the economy’, see room document #1 of the Group of 22 April 2008, p. 6-7.  
735 See annex I of report of the Group of 26 November 2008, doc. no. 16410/08, p. 6. See also room document 

#1 of the Group of 22 April 2008, p. 1-5.  
736 Contrary to the nature of the national economy (open vs closed) of a Member State, which may indeed justify 

the fact that a relatively large number of (transactions with) non-residents would benefit from the preferential 
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Several larger Member States, in particular Spain and Italy737, made the procedural rule also 

emphasise that the taking into account of these economic factors should not lead to the opposite 

effect, i.e.,  discrimination against larger or less open Member States.738  

 

The Group’s recent pseudo-case law confirms that it now also considers information on the size 

of a Member State's market and the openness of its economy. However, it is difficult to 

determine whether an initial ‘harmful’ de facto assessment under ring-fencing I was eventually 

overturned because of these economic factors.   

 

 

6.5.2.2  Application 

 

A. De jure assessment 

 

Ring-fencing features have been important in the condemnation of a large number of 

preferential tax regimes. Satisfaction of this assessment criterion is mostly in itself already 

enough for disapproval of the regime assessed by the Code of Conduct Group. Especially 

interest regimes and shareholder regimes were found harmful because of de jure ring-fencing 

features. The Group considered the Guernsey International loan business regime (Case C/3, 

2003; see Chapter 7.4.3) harmful based on the significant reduction of the tax base for intra-

group financing activities combined with its exclusive applicability to international treasury 

operations739, leading to formal ring-fencing.740 For similar legal reasons, the Group 

condemned the preferential interest regimes of Jersey (International treasury operations 

regime741; Case C/4, 2003; see Chapter 7.4.3) and the Isle of Man (International loan business 

regime742; Case C/5, 2003; see Chapter 7.4.3).743  

 

Also, the Irish International financial services centre of Dublin regime (Case C/6, 2003; see 

Chapter 7.4.4) was found to be formally ring-fenced because the regime’s reduced 10% tax rate 

only applied to companies providing qualifying financial services to non-residents744.745 In the 

same vein, the Trieste financial services and insurance centre regime (Case C/7, 2003; see 

Chapter 7.4.5) was considered formally ring-fenced because its full corporate income tax 

 
treatment of a tax incentive, the argument that the size of the national economy should also be considered seems 

less convincing, since the EU internal market is the size of the market for each Member State, large or small. 
737 For their contribution, see room document #2 of the Group of 6 February 2008. 
738 See annex I of report of the Group of 26 November 2008, doc. no. 16410/08, p. 6. See also room document 

#1 of the Group of 22 April 2008, p. 3-4. 
739 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 282. 
740 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 32-33 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15.  
741 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 285. 
742 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 293. 
743 For the Group’s decisions, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 32-33 and for the 

Council’s endorsements, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
744 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 61-62.  
745 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 24 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15.  
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exemption was limited to banking and insurance companies and their loans and investments in 

Eastern Europe746.747  

 

The Dutch International financing regime (Case C/10, 2003; see Chapter 7.4.6) was found to 

be de jure ring-fenced because it conditioned that the company was part of a multinational 

group748.749 The Belgian Coordination centres regime (Case H/1, 2003; see Chapter 7.9) 

contained a similar requirement750, as a result of which the Group, not surprisingly, held that 

also this regime was formally ring-fenced.751 In its draft assessment of the Hungarian Tax base 

for interest payments received from abroad regime (Case C/13, 2011; see Section 7.4.7.4), the 

Commission identified formal ring-fencing features because the preferential treatment was only 

available if interest was received from non-resident borrowers752 (see Box 6.23 in Chapter 

7.4.7.4).753 

 

The Aruban Imputation payment company regime (Case B/1, 2004; see Chapter 7.3.2) was 

found to be formally ring-fenced because significant types of business activities (including 

industrial, commercial, and international services) covered by this shareholder regime could 

only benefit on condition of a minimum number of transactions with non-residents754 (see Box 

7.11, Chapter 7.3.2).755 Formal ring-fencing features were also at the base of the disapproval of 

the Isle of Man Distributable profits charge regime (Case B/3, 2007; see Chapter 7.3.4), which 

concerned the introduction of a mainstream zero tax rate for business profits combined with an 

anti-deferral regime.756 The shareholder regime concerned a distributable profits charge levied 

on resident companies subject to the mainstream zero tax rate and not distributing a minimum 

amount of their taxable profits. The Group held that the anti-deferral regime was formally ring-

fenced because the distributable profits charge was only due to the extent that the Isle of Man 

company’s shareholders were residents.757  

 

In early 2008, the Isle of Man introduced a new offshore tax system consisting of a mainstream 

zero tax rate for business profits combined with an Attribution regime for individuals (Case 

B/5, 2011; see Chapter 7.3.5). The attribution provisions were part of the personal income tax 

legislation and ensured that resident individuals were taxed for both distributed and 

undistributed profits of the company in which they held an interest.758 The Group considered 

 
746 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 63.  
747 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. par. 32, p. 12 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 24 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15.  
748 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 65.  
749 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 25, p. 13 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 29 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
750 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 30-31. 
751 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 21 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
752 For the agreed description, see room documents #3 of the Group of 23 September 2010. 
753 See room document #3 of the Group of 19 November 2010, p. 2. 
754 For the agreed description, see annex II of room document #4 of the Group of 8 November 2004. 
755 For the Group’s decision, see report of the Group of 26 November 2004, doc. no. 15317/04, par. 29, p. 7 and 

for the Council’s endorsement, see Council Conclusions of 7 December 2004, doc. no. 15150/04, p. 14. 
756 For the agreed description, see room document #4 of the Group of 19 September 2007 and room document #3 

of the Group of 17 October 2007. 
757 For the Group’s decision, see report of the Group of 29 November 2007, doc. no. 15545/1/07 REV1, par. 15, 

p. 4 and for the Council’s endorsement, see Council Conclusions of 4 December 2007 doc. no. 15698/07, p. 33 
758 For the agreed description, see room document #2 of the Group of 23 September 2010. 
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also this new tax system as  formally ring-fenced because the shareholder attribution provisions 

ensured that the zero rate was de jure only available to Isle of Man companies with non-resident 

shareholders.759 For similar reasons, the Group concluded that the Jersey Deemed distribution 

and attribution regime760, 761  (Case B/4, 2011; see Chapter 7.3.5) and the Guernsey Deemed 

distribution regime762, 763 (Case B/6, 2012; see Chapter 7.3.5) were formally ring-fenced, and 

therefore harmful and prohibited. 

 

B. De facto assessment 

 

The identification of de facto ring-fencing features often led to heated debate. Most Member 

States found the Hungarian Interest from affiliated companies regime (Case C/11, 2005; see 

Chapter 7.4.7.2) harmful in that the benefits of the regime were in fact neutralised in purely 

domestic situations, implying that in practice, the benefits were only available in cross-border 

inbound situations.764 Economic impact data on the actual use of the interest regime 

underpinned that in practice, mostly foreign-owned companies benefited from the economic 

effect and volume of the regime.765 Many Member States, therefore, considered the regime to 

be de facto ring-fenced and therefore harmful766, 767, but others supported Hungary’s claim that 

the regime should be approved because of the rule of precedent: it was similar to the approved 

French (replacement) Royalty - patents regime (Case E/7, 2003; see Chapter 7.6.3). This clash 

of criteria was a stalemate and eventually led to a non-decision (see Chapter 7.4.7.2).768  

 

The Gibraltar Tax exemption regime for passive income (Case A/1, 2012; see Chapter 7.2.2) 

concerned the introduction of a territorial 10% corporate income tax system combined, 

however, with a full and automatic exemption of passive income ensuring that interest and 

royalty income was tax exempt also for residents.769 This regime was therefore not formally 

ring-fenced. The Group nonetheless considered the non-taxation of passive interest income to 

be problematic, because economic impact data revealed that in practice, the non-taxation of 

interest income disproportionately benefited transactions with non-residents (see Boxes 7.2 and 

7.3 in Chapter 7.2.2).770 On the other hand, the non-taxation of passive royalty income was not 

considered to be problematic from a Code-perspective as it had no discernible de facto ring-

 
759 For the Group’s decision, see report of the Group of 27 May 2011, doc. no. 10857/11, par. 15-17, p. 5. 
760 For the agreed description, see room document #1 of the Group 23 September 2010. 
761 For the Group’s decision, see report of the Group of 27 May 2011, doc. no. 10857/11, par. 15-17, p. 5. 
762 For the agreed description, see room document #2 of the Group of 20 October 2011. 
763 For the Group’s decision, see report of the Group of 11 June 2012, doc. no. 10903/12, par 12, p. 4-5. 
764 For the agreed description, see report of the Group of 29 October 2004, doc. no. 14097/04, p. 3-4. 
765 See room document #6 of the Group of 18 October 2005 and informal meeting minutes of the Group of 18 

October 2005. 
766 See informal meeting minutes of the Group of 24 February, p. 3-4, informal meeting minutes of the Group of 

24 May 2005, p. 1, informal meeting minutes of the Group of 15 September 2005, p. 1-2 and informal meeting 

minutes of the Group of 18 October 2005.  
767 For the Commission’s draft assessment, see room document #5 of the Group of 24 February 2005, room 

document #5 of the Group of 15 September 2005 and room document #2 of the Group of 18 October 2005. 
768 See report of the Group of 6 December 2005, doc. no. 15434/05, par. 16. p. 5 and Council conclusions of 6 

December 2005, doc. no. 14763/05, p. 13. 
769 For the agreed description, see room document #3 of the Group of 7 February 2012. 
770 For the Group’s decision, see informal meeting minutes of the Group of 17 October 2012, p. 3-4, informal 

meeting minutes of the Group of 8 November 2012, p. 1-2 and report of the Group of 23 November 2012, doc. 

no. 16488/12, par. 10, p. 4 and for the Council’s endorsement, see Council Conclusions of 4 December 2012, 

doc. no. 17131/1/12 REV 1, p. 20. 
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fencing effect.771 The Commission, however, started a formal State aid investigation to address 

the non-taxation of royalties (see Chapter 7.2.2).  

 

 

6.5.3 Ring-fencing II 

 

6.5.3.1 Definition 

 

Under the Ring-fencing II criterion, the Group examines whether the domestic market is 

protected against a loss of revenue because of the tax advantage granted by the regime. The 

Code describes it as follows: 

 
Box 6.9: Ring-fencing II (1997) 

 

“B. [...] When assessing whether such measures are harmful, account should be taken of, inter alia: [...] 

 

2.  whether advantages are ring-fenced from the domestic market, so they do not affect the national tax base, 

or [...]” 

 

Source: Paragraph B, thirds sentence, of the Code. 

 

This criterion targets preferential tax regimes which are designed not to erode the existing 

domestic tax base of the Member State concerned, but only the tax base of other Member States. 

Consequently, there is a strong link with ring-fencing I (see Section 6.5.2.1). Indeed, ring-

fencing II will, in many cases, occur if tax benefits are de jure or de facto only granted to 

(transactions with) non-residents (the offshore characteristic of ring-fencing I). 

 

Also, under the ring-fencing II criterion, both the legal conditions and the economic impact of 

the regime should be considered (criteria 2a and 2b; see Box 6.10 below). As under ring-fencing 

I (see Section 6.5.2.1), also under ring-fencing II similar preferential tax regimes with 

comparable harmful effects, should be assessed in the same manner, irrespective of possibly 

differing legal conditions and limitations.772 

 
Box 6.10: Agreed interpretation of ring-fencing II (1998) 

 

“The Group held a discussion on the interpretation of criteria 1 to 5 of paragraph B of the Code of Conduct for 

business taxation on the basis of a document prepared by the services of the Commission [...]. The Group agreed 

on the need of a consistent interpretation of criteria as follows: [...] 

 

-  As for Criterion 2, this should be interpreted literally, but in assessing whether the measures are harmful, the 

Group should also take account of a further consideration: 

 

= whether the effects of the measures are clearly limited on the national tax base. Account should also be taken of 

the factual use of the measures by non-resident enterprises.” 

 

Source: report of the Group of 18 December 1998, doc. no. 14321/98, p. 1-2. 

 

Criterion 2a is applied on the basis of a legal (literal) interpretation of ring-fencing II and 

focusses on questions such as: does the tax regime legally affect the national tax base of the 

 
771 See informal meeting minutes of the Group of 4 June 2012, p. 2, informal meeting minutes of the Group of 17 

October 2012, p. 3-4, informal meeting minutes of the Group of 8 November 2012, p. 1-2 and report of the 

Group of 23 November 2012, doc. no. 16488/12, par. 10, p. 4. 
772 See report of the Group of 11 December 1998, doc. no. 14039/98, p. 5. 
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Member State concerned?; Is the tax base legally protected in any way?; If so, in which form?; 

For example, do the legal conditions for eligibility exclude domestic companies?773  

 

Criterion 2b, by contrast, is based on an economic or factual interpretation of ring-fencing II. It 

examines whether the effect on the Member State’s national tax base is clearly limited. It 

examines from a budgetary perspective to what extent the domestic tax base of the Member 

State concerned is protected as compared to foreign tax bases possibly being eroded.774 In this 

context, the procedural rules stipulate that the Group may request information on the economic 

effects of the tax regime, to be provided by the Member State in question.775  

 

Economic factors and impact data brought to the Group's attention by the Member State 

concerned may nuance the de facto assessment (see Section 6.5.2.1).776 At its request, the size 

of its market and the openness of its economy will be carefully considered in the assessment. 

As observed in respect of Ring-fencing I (see Section 6.5.2.1), criterion 2b may in practice only 

be relevant in the absence of formal ring-fencing features. Indeed, if the tax benefits are de jure 

ring-fenced (criterion 2a), then criterion 2b will probably automatically be met as well, and 

anyway, satisfaction of criterium 2a is often enough to condemn the regime). As also observed 

in respect of Ring-fencing I (see Section 6.5.2.1), a de facto assessment will probably not be 

possible in case of the envisaged introduction of a new regime for lack of statistical and impact 

data, and the Group will then generally reserve the possibility of a later re-assessment on the 

basis of more complete information. 

 

 

6.5.3.2  Application 

 

The ring-fencing I and II are standalone assessment criteria, but they are, as observed, closely 

connected. Ring-fencing II, therefore, seems to have had a rather limited meaning in practice. 

There are no, or hardly any, cases in which the Group considered a tax regime to be harmful 

because of infringement of only ring-fencing II while not having infringed ring-fencing I.  

 

In its draft assessment of the Hungarian Tax base for interest payments received from abroad 

regime (Case C/13, 2011; see Section 7.4.7.4) the Commission observed that the regime’s 

preferential treatment – a 75% reduction of the tax base for net foreign interest income – did 

not apply to interest received from resident debtors777, and that Hungary, by limiting the regime 

to foreign interest income, had formally protected its domestic tax base from the eroding effects 

of its regime (see Box 7.23 in Chapter 7.4.7.4).778 

 

The Aruban Imputation payment company regime (Case B/1, 2004; see Chapter 7.3.2) also 

formally protected the domestic tax base against the tax advantage.779 In the assessment under 

ring-fencing II, the Commission closely followed the de jure assessment under ring-fencing I: 

 
773 See report of the Group of 26 November 2008, doc. no. 16410/08, p. 8-9. 
774 See report of the Group of 26 November 2008, doc. no. 16410/08, p. 8-9. 
775 See report of the Group of 26 November 2008, doc. no. 16410/08, p. 9. 
776 See report of the Group of 26 November 2008, doc. no. 16410/08, p. 8. 
777 For the agreed description, see room documents #3 of the Group of 23 September 2010. 
778 See room document #3 of the Group of 19 November 2010, p. 2. 
779 For the agreed description, see annex II of room document #4 of the Group of 8 November 2004. 
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“if the measure has only been available to non-residents it has not affected the national tax base 

and has therefore been caught by criterion 2[a]”780 (see Boxes 7.11 and 7.12 in Chapter 7.3.2).781 

 

Likewise, the de jure assessment of the Isle of Man Attribution regime for individuals (Case 

B/5, 2011; see Chapter 7.3.5) under ring-fencing II closely followed the assessment under ring-

fencing I. The Commission underlined that the shareholder regime was “specifically designed 

to avoid residents benefitting from the 0% rate”782. It also observed that domestic businesses 

generating significant profits, including the banking and real estate sector, were not zero-taxed, 

but subject to the 10% rate of the “Zero/ten” tax system783. The Group concluded that the 

interaction of the mainstream zero rate tax system and the attribution regime de jure protected 

the local tax base against the effects of the zero tax rate which was effectively ring-fenced from 

the domestic market.784 For similar reasons, the Group found the Jersey Deemed distribution 

and attribution regime785, 786 (Case B/4, 2011; see Chapter 7.3.5) and the Guernsey Deemed 

distribution regime787, 788 (Case B/6, 2012; see Chapter 7.3.5) to be in conflict with ring-fencing 

II.  

 

The Group’s de facto assessment of the Gibraltar Tax exemption regime for passive income789 

(Case A/1, 2012; see Chapter 7.2.2) under ring-fencing II closely followed the de jure 

assessment under ring-fencing I.790 The Commission had underlined that “following Group 

practice, on the basis of the explanations given above [under ring-fencing I] and the tick under 

criterion 1b, the evolution of criterion 2b follows the same reasoning”791 and that “[o]n that 

basis we conclude that de facto, the domestic tax base has been protected”792 (see Boxes 7.2 

and 7.3 in Chapter 7.2.2).  

 

 

6.5.4 Substance criterion 

 

6.5.4.1  Definition 

 

This criterion focusses on real economic activity and substantive economic presence in the 

Member State granting the preferential tax treatment. The Code defines it as follows:  

 
Box 6.11: The assessments criteria of the Code (1997) 

 

“B. [...] When assessing whether such measures are harmful, account should be taken of, inter alia: [...] 

 
780 See internal Commission document (2004) on Aruba’s IPC-regime, p. 4. 
781 For the Group’s decision, see report of the Group of 26 November 2004, doc. no. 15317/04, par. 29, p. 7 and 

for the Council’s endorsement, see Council Conclusions of 7 December 2004, doc. no. 15150/04, p. 14. 
782 See room document #2 of the Group of 19 November 2010, p. 2. 
783 For the agreed description, see room document #2 of the Group of 23 September 2010. 
784 For the Group’s decision, see report of the Group of 27 May 2011, doc. no. 10857/11, par. 15-17, p. 5. 
785 For the agreed description, see room document #1 of the Group 23 September 2010. 
786 For the Group’s decision, see report of the Group of 27 May 2011, doc. no. 10857/11, par. 15-17, p. 5. 
787 For the agreed description, see room document #2 of the Group of 20 October 2011. 
788 For the Group’s decision, see report of the Group of 11 June 2012, doc. no. 10903/12, par 12, p. 4-5. 
789 For the agreed description, see room document #3 of the Group of 7 February 2012. 
790 For the Group’s decision, see informal meeting minutes of the Group of 17 October 2012, p. 3-4, informal 

meeting minutes of the Group of 8 November 2012, p. 1-2 and report of the Group of 23 November 2012, doc. 

no. 16488/12, par. 10, p. 4 and for the Council’s endorsement, see Council Conclusions of 4 December 2012, 

doc. no. 17131/1/12 REV 1, p. 20. 
791 See room document #1 of the Group of 17 October 2012, p. 4. 
792 See room document #1 of the Group of 17 October 2012, p. 4. 
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3.  whether advantages are granted even without any real economic activity and substantial economic 

presence within the Member State offering such tax advantages, or [...]” 

 

Source: Paragraph B, thirds sentence, of the Code. 

 

Two tests can be discerned: (i) a ‘real economic activity test’, which considers the nature of the 

activity that benefits from the preferential regime793, and (ii) a ‘substantial economic presence 

test’, which relates to the factual domestic manifestations of the economic activity that benefits 

from the tax regime794. 2018-Guidance on the interpretation of the substance criterion795 (see 

this Section below) shows that this test (i) is the basis for the assessment under the substance 

criterion. The second test will generally come into play only if there are uncertainties as to 

whether the first test has been passed.796 But first, the application of the substance criterion in 

the years prior to 2018 will be discussed. 

 

The Code’s travaux préparatoires show that the real economic activity test was inserted in the 

second compromise proposal for a Code797 (see Chapters 2.5), and that the substantial economic 

presence test was not in any of the compromise proposals, but was added at the very last minute 

by the Member State’s Finance Ministers (see Chapter 2.11). The Group agreed on the 

following common interpretation for the substance criterion:  

 
Box 6.12: Agreed interpretation of the substance criterion (1998) 

 

“The Group held a discussion on the interpretation of criteria 1 to 5 of paragraph B of the Code of Conduct for 

business taxation on the basis of a document prepared by the services of the Commission [...]. The Group agreed 

on the need of a consistent interpretation of criteria as follows: [...] 

 

-  When assessing measures against criterion 3, account should be taken of the nature and scope of the activities 

in relation to the capital invested in, and the income, derived from, them. Account should also be taken of the 

factual use of the measures.” 

 

Source: report of the Group of 18 December 1998, doc. no. 14321/98, p. 1-2. 

 

This agreed interpretation tallied with the pragmatic approach adopted by the Group in its early 

days to apply a “factual test”798, focussing on the nature of the activities benefitting from the 

regime (see also step 1 in this Section below) and verifying whether the regime contains any 

requirements for an adequate number of employees (minimum-employment requirement; see 

also step 2 in this section below). The Group consolidated existing pseudo-case law in guidance 

providing insights into the application of both substance tests to specific categories of 

preferential tax regimes (see Section 6.5.1 and Chapter 7). 

 

The interpretation of the substance criterion has been further developed after the launching of 

the OECD/BEPS-project in 2013, the agreement in December 2014 on the modified nexus 

approach, and the subsequent reassessment of all patent boxes in force in the EU (see Chapter 

7.6). Initially, the Group decided to develop guidance on the application of the modified nexus 

 
793 See also working paper of the Group of 27 March 2017, doc. no. 3629/2017, par. 7, p. 2. 
794 See also working paper of the Group of 27 March 2017, doc. no. 3629/2017, par. 7, p. 2. 
795 See annex I of report of the Group of 8 June 2018, doc. no. 9637/18, p. 26-31. 
796 See annex I of report of the Group of 8 June 2018, doc. no. 9637/18, p. 28. 
797 See, e.g., working document of the Taxation Policy Group of 18 September 1997, doc. no. TPG\970918\1, p. 

2. 
798 See report of the Group of 11 December 1998, doc. no. 14039/98, par. 17, p. 3. 
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approach also to non-IP regimes799, and, to that end, established a SubGroup800. This SubGroup, 

however, agreed to postpone the development of such guidance until the availability of similar 

guidance agreed by the OECD in the context of the ongoing review of preferential tax regimes 

as part of the Inclusive Framework process801. It was agreed that in the meantime it would 

nonetheless be useful to clarify the application of, and the distinction between, the real 

economic activity test and the substantial economic presence test802, which resulted in the 

adoption of guidance on this topic in 2018.803  

 

The agreed guidance, which was based on the Group’s existing pseudo-case law, contains the 

following three-step approach for applying the substance criterion804:  

- step 1: real economic activity test;  

- step 2: substantial economic presence test; and  

- step 3: nexus test. 

 

Step 1: real economic activity test 

As observed, this test is the basis of the substance criterion. The guidance lists three 

circumstances in which this test is, in principle, met805: 

- the tax regime’s preferential treatment is granted only to non-mobile activities such as 

manufacturing or production; 

- the eligible activities do not include any mobile activities; or 

- the tax regime’s preferential treatment is directly linked to investment in tangible assets.  

 

If one of these conditions is met, then step 2 can be omitted, but the regime’s compliance with 

the nexus test (step 3) must still be examined.  

 

The guidance lists the following four circumstances in which the real economic activity test in 

principle will not be met:806: 

- the regime does not condition that activities need to be considered as real economic 

activities in order to qualify for preferential tax treatment; 

- there is an express obligation that business should be conducted outside the State or 

territory, or there is a de jure or de facto obstacle to conduct business inside the State or 

territory; 

- the regime can be considered to be designed to attract mobile capital; or 

- the regime allows an activity that may, under certain circumstances, be considered not 

to constitute a real economic activity. 

 

 
799 See report of the Group of 28 November 2016, doc. no. 14750/16, par. 54-55, p. 13. 
800 See report of the Group of 28 November 2016, doc. no. 14750/16, par. 56-57, p. 13. 
801 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 87, p. 21, report of the Group of 24 

November 2017, doc. no. 14784/17, par. 66, p. 16 and report of the Group of 8 June 2018, par. 87, p. 23. 
802 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 88, p. 21, report of the Group of 24 

November 2017, doc. no. 14784/17, par. 67, p. 16 and report of the Group of 8 June 2018, par. 88, p. 24. 
803 For this guidance, see annex I of report of the Group of 8 June 2018, doc. no. 9637/18, p. 26-31 and for the 

Council’s endorsement, see Council Conclusions of 22 June 2018, doc. no. 10203/18, p. 12-13. For the travaux 

préparatoires of this guidance, see, e.g., room document #1 of the SubGroup of 30 September 2016, room 

document #2 of the SubGroup of 13 October 2016, working paper of the SubGroup of 14 February 2017, doc. 

no. 1651/2017, working paper of the SubGroup of 20 February 2017, doc. no. 1651/2017 REV 1, working paper 

of the Group 22 March 2017, doc. no. 3382/2017 and working paper of the Group of 27 March 2017, doc. no. 

3629/2017. 
804 See annex I of report of the Group of 8 June 2018, doc. no. 9637/18, p. 27-29. 
805 See annex I of report of the Group of 8 June 2018, doc. no. 9637/18, p.  27. 
806 See annex I of report of the Group of 8 June 2018, doc. no. 9637/18, p.  27. 
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If any of these circumstances apply, then step 2 must be taken, and the regime requires further 

examination under the substantial economic presence test. The guidance lists intra-group 

financial services, intra-group captive insurance, intra-group holding activities, and 

coordination centre activities as highly mobile activities which are likely to need such further 

examination.807 

 

Step 2: substantial economic presence test 

The guidance lists the following two criteria which need to be further analysed under this test: 

(i) is there an adequate number of employees with the necessary qualifications? and (ii) is there 

an adequate amount of operating expenditure with regard to the core income generating 

activities?808 To this end, it lists several factors (e.g., an analysis of the average number of 

employees or whether the regime is for full-time or part-time jobs) that may be present in the 

tax regime and which, where appropriate, might be considered in the analysis of these two 

criteria.809 

 

Step 3: nexus test 

This test, which should always be passed to avoid being qualified as harmful, requires that 

preferential tax regimes should contain an adequate de jure and de facto link between real 

economic activity carried on by the companies benefitting from the preferential treatment in the 

Member State involved and the profit for which that treatment is granted.810 As observed in 

Chapter 7.6.3, the agreement reached in November 2014 on the application of the modified 

nexus approach was limited to patent boxes. The OECD/BEPS-project, however, requires the 

modified nexus approach not to be limited to such regimes only. The Group’s guidance, 

therefore, underlines that all types of preferential regimes “would only be found to meet the 

[real economic activity test] if they also granted benefits only to qualifying taxpayers [...] to the 

extent those taxpayers undertook the core income generating activities required to produce the 

type of business income covered by the preferential regime”.811 It is expected that the Group 

will draft guidance on the application of the nexus test regarding different types of preferential 

tax regimes as soon as such guidance has been agreed by the OECD Forum on Harmful Tax 

Practices.812  

 

 

6.5.4.2  Application 

 

Lack of substance has been an important factor in the Group’s assessments and has led to the 

qualification ‘harmful’ of many a preferential tax regime, such as several generic corporate tax 

regimes (Chapter 7.2), shareholder tax regimes (Chapter 7.3), interest regimes (Chapter 7.4), 

intellectual property regimes (Chapter 7.6), insurance company regimes (Chapter 7.7), 

intermediate group finance and license company regimes (Chapter 7.11), foreign branch 

regimes (Chapter 7.12), informal capital regimes (Chapter 7.13) and free zone regimes (Chapter 

7.15). Although the 2018-guidance contains a straightforward three-step approach for how the 

substance criterion should henceforth be interpreted (see Section 6.5.4.1 above), the pseudo-

 
807 See annex I of report of the Group of 8 June 2018, doc. no. 9637/18, p.  28. 
808 See annex I of report of the Group of 8 June 2018, doc. no. 9637/18, p.  28-29. 
809 See annex I of report of the Group of 8 June 2018, doc. no. 9637/18, p.  29. 
810 See annex I of report of the Group of 8 June 2018, doc. no. 9637/18, p.  29. 
811 See OECD BEPS Report Countering Harmful Tax Practices More Effectively, Taking into Account 

Transparency and Substance, Action 5, Final Report, 5 October 2015, par 71, p. 37. 
812 See, e.g., report of the Group of 8 June 2018, doc. no. 9637/18, par. 87, p. 23. 
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case law shows that the real economic activity test and substantial economic presence test have 

been applied cumulatively and alternatively in pre-2018 assessments.813 

 

In its draft assessment of the Bulgarian Insurance Companies regime814 (Case F/16, 2006; see 

Chapter 7.7), the Commission referred to the Group's established practice that a preferential tax 

regime does not meet the real economic activity test if “there are no express requirements with 

regard to real economic activities and notably any requirement with respect to employment 

obligations”815. The Commission observed that the insurance company regime did not “provide 

for any such requirement”816. Consequently, the Group concluded that the regime lacked 

substance.817  

 

The pseudo-case law shows that this simplified ‘minimum-employment’ reasoning has been 

used in many cases in respect of many preferential tax regimes. In its draft assessment of the 

Hungarian Tax base for interest payments received from abroad regime818 (Case C/13, 2011; 

see Section 7.4.7.4), the Commission considered the real economic activity test not met because 

the preferential interest regime “does not require any substance in [Hungary]”819 and on that 

basis concluded that the regime lacked substance (for this assessment, see Box 7.23 in Chapter 

7.4.7.4). 

 

In its draft assessment of the Aruban Imputation payment company regime820 (Case B/1, 2004; 

see Chapter 7.3.2), the Commission presumed that the regime's condition that “the board of the 

directors should consist of at least one resident individual who is a resident of Aruba”821 will 

“not entail a full employment situation”822 and consequently considered this condition not to be 

“falling under the scope of an employment obligation”823. Additionally, it considered that the 

regime’s requirement that business generally is conducted outside Aruba”824 (also a harmful 

ring-fencing characteristic) indicated a “lack of real economic activities and employment in 

Aruba”825. On this basis, the Group concluded that the regime lacked substance (for this 

assessment, see Box 7.11 in Chapter 7.3.2).826 

 

The Group’s pseudo-case law further shows that, despite the absence of express substance 

requirements, the real economic activity test may nonetheless be passed if highly mobile 

activities are excluded from the preferential tax regime (see also step 1 of the three-step 

approach outlined in the previous Section). The Group considered that the manufacturing-

targeted approach of the Polish Special economic zones regime827 (Case N/32, 2003; see 

 
813 See also working paper of the Group of 27 March 2017, doc. no. 3629/2017, par. 23-27, p. 6-7. 
814 For the agreed description, see report of the Commission of 11 May 2006, doc. no. MD74/06, p. 5 
815 See report of the Commission of 11 May 2006, doc. no. MD74/06, p. 20. 
816 See report of the Commission of 11 May 2006, doc. no. MD74/06, p. 20. 
817 For the Group’s decision, see report of the Working Party on Enlargement of 26 June 2006, doc. no. 

10879/06, p. 4 and for the Council’s endorsement, see Council Conclusions of 27 July 2006, doc. no. 11509/06. 
818 For the agreed description, see room documents #3 of the Group of 23 September 2010. 
819 See room document #3 of the Group of 19 November 2010, p. 2. 
820 For the agreed description, see annex II of room document #4 of the Group of 8 November 2004. 
821 See internal Commission document (2004) on Aruba’s IPC-regime, p. 4. 
822 See internal Commission document (2004) on Aruba’s IPC-regime, p. 4. 
823 See internal Commission document (2004) on Aruba’s IPC-regime, p. 4. 
824 See internal Commission document (2004) on Aruba’s IPC-regime, p. 4. 
825 See internal Commission document (2004) on Aruba’s IPC-regime, p. 4. 
826 For the Group’s decision, see report of the Group of 26 November 2004, doc. no. 15317/04, par. 29, p. 7 and 

for the Council’s endorsement, see Council Conclusions of 7 December 2004, doc. no. 15150/04, p. 14. 
827 For the agreed description, see meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 56-

60. 
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Chapter 7.15) demonstrated that the real economic activity test was met.828 In its draft 

assessment of that regime, the Commission observed that “[a]ltough the express requirements 

[with respect to real economic activities] are not in force for the measure in question it should 

be taken into account that the measure generally targets manufacturing activities and that 

activities such as financial services are excluded from the tax benefit”.829 Although the regime 

was in conformity with the substance criterium, it was nonetheless considered to be harmful 

because it was not transparent.  

 

Likewise, the Romanian Disadvantaged zones regime830 (Case N/35, 2006; see Chapter 7.15), 

which excluded mobile activities (including financial and banking activities)831, passed the real 

economic activity test.832 By contrast, the Romanian Free zone regime833 (Case N/34, 2006; see 

Chapter 7.15), did not satisfy this test because also banking and financial services activities 

were eligible, and no employment and other express local substance conditions applied.834 

 

Considering the above, if the tax regime is targeted at local manufacturing or production 

activities, the real economic activity test will generally be complied with.835 On the other hand, 

the real economic activity test will typically not be met if the regime (also) applies to highly 

mobile activities (see also step 1 of the three-step approach outlined in the previous Section).836 

 

As observed in Section 6.5.4.1, the substantial economic presence test in most assessments 

reinforced the conclusion already drawn under the real economic activity test or contributed to 

an analysis under this first test which would otherwise be inconclusive.837 In the assessment of 

the Gibraltar Tax treatment of asset holding companies838 (Case A/2, 2016; see Chapter 7.2.3) 

both tests led to the conclusion that the regime lacked substance:839 

 
Box 6.13: Commission’s draft assessment of the Gibraltar Tax treatment of asset holding companies (Case A/2, 

2016) under the substance criterion (2012) 

 

“Criterion 3: “whether advantages are granted even without any real economic activity and substantial economic 

presence within the Member State offering such tax advantages” 

 
828 For the Group’s decision, see report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 

13213/03, p. 13 and for the Council’s endorsement, see Council Conclusions of 13 October 2003, doc. no. 

13098/03. 
829 See meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 160. 
830 For the agreed description, see meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 11-

14. 
831 For the agreed description, see meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 11-

14. 
832 For the Group’s decision, see report of the Working Party on Enlargement of 26 June 2006, doc. no. 

10879/06, p. 5; for the Council’s endorsement, see Council Conclusions of 27 July 2006, doc. no. 11509/06; and 

for the Commission’s draft assessment, see meeting document of the Commission of 11 May 2006, doc. no. 

74/06, p. 32-34. 
833 For the agreed description, see meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 10-

11. 
834 For the Group’s decision, see report of the Working Party on Enlargement of 26 June 2006, doc. no. 

10879/06, p. 4; for the Council’s approval, see Council Conclusions of 27 July 2006, doc. no. 11509/06; and for 

the Commission’s draft assessment, see meeting document of the Commission of 11 May 2006, doc. no. 74/06, 

p. 31-32. 
835 See also working paper of the Group of 27 March 2017, doc. no. 3629/2017, par. 12, p. 3. 
836 See also working paper of the Group of 27 March 2017, doc. no. 3629/2017, par. 13, p. 4. 
837 See working paper of the Group of 27 March 2017, doc. no. 3629/2017, par. 24, p. 6. 
838 For the agreed description, see room document #4 of the Group of 21 October 2015. 
839 For the Group’s decision, see report of the Group of 13 June 2016, doc. no. 9912/16, par. 27, p. 7 and for the 

Council’s endorsement, see Council Conclusions of 17 June 2016, doc. no. 10324/16, p. 22. 
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According to the standard practice for the evaluation of a measure against criterion 3, a measure is found harmful 

under this criterion if there are no specific requirements with regard to real economic activities and notably any 

requirement with respect to employment obligations. There are no particular substance requirements for the asset 

holding companies, so their treatment may have harmful effects to the extent that the companies receive non-

trading profits from movable property situated outside Gibraltar. We therefore would suggest a tick (“V”) for 

criterion 3.” 

 

Source: room document #10 of the Group of 12 April 2016, p. 4-5. 

 

The first sentence would seem to address the real economic activity test, and the second 

sentence, the substantial economic presence test. Both tests were also at the base of the 

assessment as ‘harmful’ of the Gibraltar Tax exemption regime for passive income840 (Case A/1, 

2012; see Chapter 7.2.2):  

 
Box 6.14: Commission’s draft assessment of the Gibraltar Tax exemption regime for passive income (Case A/1, 

2012) under the substance criterion (2012) 

 

“Criterion 3: “whether advantages are granted even without any real economic activity and substantial economic 

presence within the Member State offering such tax advantages” 

 

According to the standard practice for the evaluation of a measure against criterion 3, a measure is found harmful 

under this criterion if there are no specific requirements with regard to real economic activities and notably any 

requirement with respect to employment obligations.  Despite the charging provision's reliance on the location of 

the relevant business activities access to the benefits for passive income typically will not require significant 

substance.  This compounds the ease with which non-residents can benefit disproportionately from ITA10.  

Moreover, the non-taxation of interest is limited to non-trading interest income, implying the absence of genuine 

economic activity.  This is further supported by the data provided by Gibraltar showing the distribution of 

employees amongst Gibraltar companies.  Companies with a tax liability in Gibraltar have an average of 3.9 

employees; those without any liability have 0.27 employees.  We therefore would suggest a tick (“V”) for criterion 

3.” 

 

Source: room document #1 of the Group of 17 October 2012, p. 4. 

 

The first four sentences seem to address the real economic activity test, which in this case was 

not met because the regime did not contain any requirements with regard to employment 

obligations and benefitted highly mobile activities. The last two sentences seem to address the 

substantial economic presence test, which this case consisted of a comparison of the average 

number of employees of companies with a normal tax burden with the average number of 

employees of companies benefiting from the preferential tax regime.841 As this difference was 

very significant (0,27 vs. 3,9 employees), the Group, not surprisingly, concluded that the 

economic presence test was not met.842 

 

For holding company regimes (participation exemptions; see Chapter 7.8) and notional interest 

deduction regimes (see Chapter 7.5), it is established Code practice to interpret the substance 

criterion in such a way that it additionally requires such regimes to contain an adequate anti-

abuse framework. This condition was also imposed on several shareholder tax regimes (see 

Chapter 7.3) and special holding company regimes (see Chapter 6.10). This interpretation of 

the substance criterion is included, inter alia, in the 2000-guidance for holding companies (see 

 
840 For the agreed description, see room document #3 of the Group of 7 February 2012. 
841 See also working paper of the Group of 27 March 2017, doc. no. 3629/2017, par. 15, p. 4. 
842 For the Group’s decision, see informal meeting minutes of the Group of 17 October 2012, p. 3-4, and report 

of the Group of 23 November 2012, doc. no. 16488/12, par. 10, p. 4 and for the Council’s endorsement, see 

Council Conclusions of 4 December 2012, doc. no. 17131/1/12 REV 1, p. 20. 
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Chapter 7.8) and in the 2019-guidance for notional interest deduction regimes (see Chapter 

7.34). It is based on Paragraph L of the Code, which stipulates that "anti-abuse provisions or 

countermeasures in tax law and in double tax treaties play a fundamental role in countering tax 

avoidance and evasion". 

 

Participation exemptions and notional interest deduction regimes differ from other types of 

preferential tax regimes because their preferential treatment is not based on income-generating 

activities performed, but on the policy objectives to avoid international economic double 

taxation and to address the debt bias, respectively. This makes it difficult to establish a 

connection between income-generating activities and the tax benefits granted under both types 

of regimes. Therefore, they should contain an effective anti-abuse framework to counter 

harmful tax competition. Cases in which this requirement was not satisfied were those of the 

Liechtenstein NID regime 843 (Case D/3, 2017; see Chapter 7.5) and the Liechtenstein 

Participation exemption 844 (Case G/29, 2017; see Chapter 7.8). 

 

 

6.5.5 Profit determination criterion 

 

6.5.5.1  Definition 

 

This criterion focusses on the question of whether the rules for the determination and cross-

border allocation of profits within a multinational group of companies depart from 

internationally accepted standards, especially the OECD Transfer Pricing Guidelines:  

 
Box 6.15: Profit determination criterion (1997) 

 

“B. [...] When assessing whether such measures are harmful, account should be taken of, inter alia: [...] 

 

4.  whether the rules for profit determination in respect of activities within a multinational group of 

companies departs from internationally accepted principles, notably the rules agreed upon within the 

OECD, or [...]” 

 

Source: Paragraph B, thirds sentence, of the Code. 

 

Neither the Code nor its travaux préparatoires (see Chapter 2) elaborate on this criterion. 

However, the Group agreed on a common interpretation during its first year of work:  

 
Box 6.16: Agreed interpretation of the profit determination criterion (1998) 

 

“The Group held a discussion on the interpretation of criteria 1 to 5 of paragraph B of the Code of Conduct for 

business taxation on the basis of a document prepared by the services of the Commission [...]. The Group agreed 

on the need of a consistent interpretation of criteria as follows: [...] 

 

 
843 For the Group’s decision, see report of the Group of 24 November 2017, doc. no. 14784/17, par. 47, p. 12; for 

the Council’s endorsement, see Council Conclusions of 5 December 2017, doc. no. 15305/17, p. 13-14; for the 

agreed description, see report of the Group of 4 October 2018, doc. no. 12774/18, p. 1; and for the Commission’s 

draft assessment, see report of the Group of 4 October 2018, doc. no. 12774/18, p. 2-6. 
844 For the Group’s decision, see report of the Group of 24 November 2017, doc. no. 14784/17, par. 47, p. 12; for 

the Council’s endorsement, see Council Conclusions of 5 December 2017, doc. no. 15305/17, p. 13-14; and for 

the agreed description and Commission’s draft assessment, see report of the Group of 4 October 2018, doc. no. 

12773/18, p. 1-8. 
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-  As regards criterion 4, account should be taken of the principles agreed at the OECD (1995) Transfer Pricing 

Guidelines and in the Model Tax Convention, without excluding the possibility of taking account of other 

sufficiently acknowledged international accepted principles.” 

 

Source: report of the Group of 18 December 1998, doc. no. 14321/98, p. 1-2. 

 

This agreement addressed the “uncertainty”845 in the Group’s early days regarding the meaning 

of the term ‘internationally accepted principles’. As reflected in the report cited, the Group 

agreed to “concentrate on the principles agreed at the OECD”846, i.e. the OECD Transfer Pricing 

Guidelines and the Model Tax Convention. The Group has also commissioned studies on the 

profit determination of multinational companies under the (former) non-transparent 

administrative (APA-)practices of Member States (see Chapter 8.3).847 The Group further 

consolidated its pseudo-case law on the matter in guidance notes on the application of the profit 

determination criterion to different categories of preferential tax regimes (see Chapter 7). 

 

The Group’s work shows that the arm's length principle, which is the cornerstone of the OECD 

transfer pricing rules, played an important role in its application of the profit determination 

criterion (for examples, see the next Section). This principle is included in virtually all double 

taxation treaties and is enshrined in Article 9 of the OECD Model Tax Convention848 and the 

United Nations Model Convention849. In 2019, it has also been recognized by the EU General 

Court, in the Starbucks850 and Fiat851 cases, as a principle of EU competition law, enabling the 

Commission to evaluate independently whether Member States’ APA’s and rulings for 

multinationals reflect market conditions which would obtain between independent parties in 

open competition. The internationally accepted arm’s length principle is set out in the OECD 

Transfer Pricing Guidelines, first published in 1995852, and since then updated and republished 

many times, the latest revision in 2017853, mainly to reflect clarifications and revisions agreed 

in the context of the OECD/BEPS-Project on Actions 8-9-10 (see this Section below)854.  

 

An explicit reference to the arm’s length principle is, for example, found in the 1999 Primarolo 

Report which explained that “[t]o prevent a multinational enterprise from shifting profits 

between countries by under- or overvaluing transfer prices, the arm’s length principle envisages 

that taxable profits on cross-border transactions between associated enterprises should be 

computed as if the transaction had been between parties acting an arm’s length.”855 This reflects 

the OECD policy that  transactions between related companies should be priced as if these 

companies were independent, operating at an arm’s length from each other and engaging in 

 
845 See report of the Group of 11 December 1998, doc. no. 14039/98, par. 22, p. 4. 
846 See report of the Group of 11 December 1998, doc. no. 14039/98, par. 23, p. 4. 
847 See Simons & Simmons, Administrative practices in Taxation, A report prepared for the European 

Commission on administrative practices in taxation likely to affect the location of business in the European 

Union, August 1999. For the follow-up study drafted by the Commission, see annex I and II of room document 

#6 of the Group of 20 May 2010. 
848 First published in 1992; see OECD, Model Tax Convention on Income and on Capital, September 1992; and 

since then revised and published many times, such as, e.g., in 2017; see OECD, Model Tax Convention on Income 

and on Capital 2017, 21 November 2017. 
849 See United Nations, Model Double Taxation Convention between Developed and Developing Countries, 

2017. 
850 See Case T-760/15 (Netherlands v Commission; ‘Starbucks’), ECLI:EU:T:2019:669. 
851 See Case T-755/15 (Luxembourg v Commission; ‘Fiat’), ECLI:EU:T:2019:670. 
852 See OECD, Transfer pricing guidelines for multinational enterprises and tax administrations, 1995. 
853 See OECD, Transfer pricing guidelines for multinational enterprises and tax administrations, 10 July 2017. 
854 See OECD, Aligning transfer pricing outcomes with value creation, Actions 8-10 – 2015 Final reports, 

OECD/G20 Base erosion and profit shifting project, OECD Publishing, Paris, 2015. 
855 See report of the Group of 23 November 1999, doc. no. SN 4901/99, par. 42, p. 14. 
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comparable transactions under similar conditions and economic circumstances.856  If the 

conditions of the transaction deviate from those which would obtain between third parties in 

comparable circumstances, an adjustment of the company’s profits to market conditions is in 

principle needed for tax purposes.857  

 

The OECD/BEPS-Project acknowledged that the arm’s length principle has been useful as an 

international standard to assess cross-border transfer prices within a multinational group of 

companies, but underlined that profit allocation on the basis of contractual functions performed, 

assets used, and risks assumed has also proven vulnerable for manipulation by multinational 

companies, sometimes producing outcomes not corresponding to the value created through the 

economic activity carried out.858 To address this concern, the OECD/BEPS-Conclusions on 

Actions 8-9-10 clarified and strengthened the arm’s length principle. As underlined by the title 

of the Report (“Aligning transfer pricing outcome with value creation”859) this involves a shift 

in focus from legal form (contracts) to factual economic substance860. The new interpretation 

of the arm’s length principle reinforces the need for tax administrations to be able to disregard 

a contractual risk allocation if it is not consistent with the actual conduct of parties, given the 

actual risk control and the financial capacity to bear it.861  

 

The endorsement by the Council in late 2016 of the changes in the interpretation of the arm’s 

length principle, as also reflected in the updated 2017 OECD Transfer Pricing Guidelines (see 

this Section above), have influenced the Group’s application of the Code’s profit determination 

criterion, as well as the implementation of the arm’s length principle by Member States.862 The 

Council Conclusions of December 2016 contained an ambitious agenda for further work on 

transfer pricing issues863, but recent work of the Group shows that the proposed initiatives have 

hardly been followed up so far (see also Chapter 8.7). They involved: (i) the updating of existing 

EU soft law on transfer pricing in the light of the OECD/BEPS-Conclusions864 and (ii) the 

development of more in-depth EU soft law ensuring a coordinated implementation of 

internationally accepted principles such as the arm’s length principle as further developed by 

the OECD in the context of the BEPS-project865. The Group was supposed to be supported by 

the Commission and its advisory bodies, in particular the EU Joint Transfer Pricing Forum866. 

 

Regarding the first initiative, the Group, in 2019, concluded, on the basis of an unpublished 

Commission report, that no revision of existing pre-BEPS EU soft law policies on transfer 

pricing was necessary. Possible issues should instead be resolved by interpreting the existing 

 
856 See OECD, Aligning transfer pricing outcomes with value creation, Actions 8-10 – 2015 Final reports, 

OECD/G20 Base erosion and profit shifting project, OECD Publishing, Paris, 2015, p. 9. 
857 See OECD, Aligning transfer pricing outcomes with value creation, Actions 8-10 – 2015 Final reports, 

OECD/G20 Base erosion and profit shifting project, OECD Publishing, Paris, 2015, p. 9. 
858 See OECD, Aligning transfer pricing outcomes with value creation, Actions 8-10 – 2015 Final reports, 

OECD/G20 Base erosion and profit shifting project, OECD Publishing, Paris, 2015, p. 9. 
859 See OECD, Aligning transfer pricing outcomes with value creation, Actions 8-10 – 2015 Final reports, 

OECD/G20 Base erosion and profit shifting project, OECD Publishing, Paris, 2015. 
860 See also room document #1 of the SubGroup of 30 September 2016, par. 18, p. 5. 
861 See OECD, Aligning transfer pricing outcomes with value creation, Actions 8-10 – 2015 Final reports, 

OECD/G20 Base erosion and profit shifting project, OECD Publishing, Paris, 2015, p. 10. 
862 See Council Conclusions of 6 December 2016, doc. no. 15205/16, p. 18-19.  
863 See Council Conclusions of 6 December 2016, doc. no. 15205/16, p. 18-19. 
864 See Council Conclusions of 6 December 2016, doc. no. 15205/16, p. 18. 
865 See Council Conclusions of 6 December 2016, doc. no. 15205/16, p. 19. 
866 See also room document #1 of the SubGroup of 30 September 2016, par. 18, p. 5. 
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EU soft law on transfer pricing in line with the (2017) OECD Transfer Pricing Guidelines867.868 

As regards the second initiative, the Group agreed, surprisingly, that the development of EU 

soft law on the application of the arm’s length principle should not be dealt with by the Group, 

given “the specific expertise required”869. The Group's internal documents seem to indicate that 

several Member States preferred the Group to avoid working on transfer pricing issues.870 The 

EU General Court is currently seized of several State aid cases in which the Commission 

considered the transfer pricing methods accepted by Member States in tax rulings to offend the 

arm’s length principle. These cases seem to underline the need to develop a common transfer 

pricing policy (see Chapters 7.13 and 8.7) to address undesirable transfer pricing mismatches, 

as identified, for example, by the Group in its work on Member States’ informal capital ruling 

practices (see Chapter 7.13). The establishment of a SubGroup on transfer pricing issues, 

cooperating with other EU fora, such as the EU Joint Transfer Pricing Forum, could pave the 

way for appropriate supranational policy solutions to transfer pricing issues that are currently 

undermining the functioning of the internal market (see also Chapter 4). 

 

Nonetheless, in 2017 the Group agreed on guidance on the scope and interpretation of the term 

‘internationally accepted principles’ (see Box 6.17 below).871 This guidance is based on existing 

pseudo-case law and pseudo-legislation of the Group. It lists five internationally accepted 

standards and guidance on each of them, which are not already reflected in the updated (2017) 

OECD Transfer Pricing Guidelines:  

 
Box 6.17: Guidance on the profit determination criterion (2017) 

 

“Preferential business taxation measures will be the object of particular scrutiny by the Code of Conduct Group 

(business taxation) when interpreting the fourth criterion if one or more of the following circumstances are met: 

 

1.The measure deviates from the arm’s length principle as applied in accordance with the most recent update of 

the OECD Transfer Pricing Guidelines for profit determination, unless 

a. this deviation is proportionate and justified with reference to the size of the SMEs as defined in the Commission 

Recommendation 2003/361/EC, or 

b. the measure uses "safe harbour" rules for profit determination that are proportionate and justified with reference 

to the reduction of the administrative burden which the measure is expected to produce. 

 

2. The measure provides for a reduction of the tax base by a specific percentage. However, a reduction in the tax 

base should not be considered as falling within the scope of the fourth criterion in any specific case where it results 

that: 

- the tax base before the fixed reduction has been calculated in accordance with the arm's length principle, and 

- the reduction leads to the same result as a reduced tax rate, and 

- the reduction leads to a simplification of tax administration. 

 

3. The measure deviates from the principle that the profits to be attributed to a permanent establishment (PE) are 

the profits that the PE would have earned at arm’s length, in particular in its dealings with other parts of the 

enterprise, if it were a separate and independent enterprise, regardless of the OECD approach chosen; 

 

 
867 See OECD, Transfer pricing guidelines for multinational enterprises and tax administrations, 10 July 2017. 
868 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 34-35, p. 11-12. 
869 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 37, p. 12. 
870 See, e.g., informal meeting minutes of the Group of 15 November 2018, p. 1 and informal meeting minutes of 

the Group of 11 April 2019, p. 1. 
871 For this guidance, see report of the Group of 24 November 2017, doc. no. 14784/17, par. 69 and annex I, p. 

16 and 18-20 and for the Council’s endorsement, see Council Conclusions of 5 December 2017, p. 13-14. For 

the travaux préparatoires of this guidance, see, e.g., room document #1 of the SubGroup of 30 September 2016, 

room document #2 of the SubGroup of 13 October 2016, working paper of the SubGroup of 14 February 2017, 

doc. no. 1651/2017, working paper of the SubGroup of 20 February 2017, doc. no. 1651/2017 REV 1 and 

working paper of the Group of 21 March 2017, doc. no. 3312/2017. 
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4. The measure deviates from the minimum standard committed to under OECD BEPS; 

 

5. The measure allows a deduction for costs or losses that is not symmetrical to the determination of the taxable 

earnings.” 

 

Source: annex I of report of the Group of 24 November 2017, doc. no. 14784/17, p. 18-20. 

 

As clarified in the next Section, several of these internationally accepted standards have played 

an important role in the Group’s pseudo-case law. 

 

 

6.5.5.2 Application 

 

In 2016, the Slovak Presidency highlighted that the profit determination criterion “has not 

played a major role in many past assessments”872. Especially during the drawing up of the 

blacklist in 1998-1999, the Group felt it “had insufficient information on the relevant 

administrative procedures applied in determining taxable profits”873. Despite the limited 

evolution of this assessment criterion (see previous Section), the pseudo-case law does show 

that non-compliance with internationally accepted profit determination standards, especially 

the arm’s length principle, has been an important factor in considering preferential tax regimes 

to be harmful. 

 

The Group considered several holding company regimes (participation exemptions; see Chapter 

7.8) to be harmful because they proved to be incompatible with the symmetry principle, as 

reflected in point 5 of the 2017-guidance discussed above and in the 2000-guidance on holding 

companies (see Box 7.28 in Chapter 7.8). The participation exemptions of Austria874 (Case G/1, 

2003), the Netherlands875 (Case G/20, 2003) and Liechtenstein876 (Case G/29, 2017) were 

declared harmful because they contained asymmetric provisions allowing the deduction of 

capital losses, whereas capital gains were exempt. It is interesting to note in this context that on 

the basis of the freedom of establishment (Articles 49-55 TFEU), the CJEU, on the contrary, in 

its Marks & Spencer II877 and Bevola878 judgments decided that if a Member State allows loss 

consolidation in a national context, not allowing this cross-border would constitute 

discrimination, but it also added that not automatically extending loss compensation to cross-

border losses was justified (to avoid double-dipping and loss-trafficking). However, refusing 

compensation of cross-border final losses (i.e., not available any more to be offset in the source 

 
872 See room document #1 of the SubGroup of 30 September 2016, par. 13, p. 4. 
873 See room document #1 of the SubGroup of 30 September 2016, par. 13, p. 4. 
874 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 20; for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; for (details on) the 

Commission’s draft assessment, see internal Commission document (2002) on the Austrian Holding regime; and 

for the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 51-52. 
875 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 28; for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; for (details on) the 

Commission draft assessment, see the internal Commission document (2002) on the Dutch Holding regime; and 

for the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 48. 
876 For the Group’s decision, see report of the Group of 24 November 2017, doc. no. 14784/17, par. 47, p. 12; for 

the Council’s endorsement, see Council Conclusions of 5 December 2017, doc. no. 15305/17, p. 13-14; and for 

the agreed description and Commission’s draft assessment, see report of the Group of 4 October 2018, doc. no. 

12773/18, p. 1-8. 
877 See Case C-446/03 (Marks & Spencer II), ECLI:EU:C:2005:763. 
878 See Case C-650/16 (Bevola and Jens W. Trock), ECLI:EU:C:2018:424. 
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State of the loss) would be disproportional.  

 

Furthermore, the Group has condemned foreign finance branch regimes (see Chapter 7.12) for 

being in conflict with internationally accepted principles for profit allocation to permanent 

establishments agreed in point 3 of the 2017-guidance outlined in the previous Section. Both 

the regimes of the Netherlands (Case K/1, 2003) and Luxembourg (Case K/2, 2003) were 

declared harmful because they provided for APA-rulings with a mere formulaic profit 

allocation of intra-group financing profits between the head office of a multinational company 

and its foreign finance branch.879, 880 

 

As observed in the previous Section, most cases, however, concerned the incorrect application 

of the arm’s length principle for intra-group dealing and non-compliance with the OECD 

Transfer Pricing Guidelines. Group coordination regimes have consistently been found harmful 

where APA-rulings confirmed that if at least a fixed mark-up on expenses was reported as 

taxable income, that would be accepted as an arm’s length cost-plus method (see Chapter 7.9). 

Accordingly, the 2000-guidance on headquarter companies requires that (i) this type of regime 

complies with the OECD Transfer Pricing Guidelines and that (ii) the arms’ length principle 

must be correctly applied under any cost-plus (and resale-minus) method (see Box 7.30 in 

Chapter 7.9).  

 

Similarly, intermediate group finance and licence company regimes have been labelled 

‘harmful’ in cases where standard APA-rulings confirmed that the arm’s length principle was 

satisfied if at least a fixed, often small interest spread for back-to-back loans was reported as 

taxable income (see Chapter 7.11). The 2013-guidance on intermediate financing and licensing 

activities contains a non-exhaustive list of hallmarks relevant for assessing whether such 

regimes lack arm’s length dealing (see Box 7.31 in Chapter 7.11).  

 

Finally, the lack of arm’s length dealing was also at the basis of assessments of informal capital 

regimes, notably the Dutch (Case L/1, 2003) and Belgian (Case L/2, 2003) practice.881 These 

regimes were criticized by the Group for setting the unilateral downward adjustment at an 

excessive level (see Chapter 7.13). Both countries reformed their administrative practices, but 

this kind of regimes became subject of heated discussion after the LuxLeaks affair in 2014. The 

Commission in 2016 concluded that the Belgian replacing Excess Profits regime (Case L/3) 

lacked arm’s length dealing and constituted unlawful State aid882 (currently pending in appeal 

 
879 For the agreed description of the Dutch regime, see report of the Group of 23 November 1999, doc. no. 

4901/99, p. 69 and for the agreed description of the Luxembourg regime, see report of the Group of 23 

November 1999, doc. no. 4901/99, p. 250. 
880 For the Group’s decision on Dutch regime, see report of the Group of 23 November 1999, doc. no. 4901/99, 

par. 35, p. 13 in combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 

29; for the Group’s decision on the Luxembourg regime, see report of the Group of 23 November 1999, doc. no. 

4901/99, par. 35, p. 13 in combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 

4-6 and 26; and for the Council’s endorsements, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 

15. 
881 For the Group’s decisions, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 55, p. 19 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, 21 (for the Belgian 

regime) and 29 (for the Dutch regime) and for the Council’s endorsement, see Council Conclusions of 3 June 

2003, doc. no. 9844/03, p. 15. In addition, for the agreed descriptions, see, report of the Group of 23 November 

1999, doc. no. 4901/99, p. 173 (for the Belgian regime) and 175 (for the Dutch regime). 
882 See Commission State aid decision of 11 January 2016 no. SA.37667 (Excess Profit exemption in Belgium) 

(EU) 2016/1699, OJEU L/260/2016, par. 84-188. 
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before the CJEU883) and is currently conducting a State aid investigation into the Luxembourg 

Informal capital regime (Case L/4)884, which bears similarities to the Dutch replacing Informal 

capital regime, which so far has not been investigated under the State aid rules (see further 

Chapter 7.13). 

 

 

6.5.6 Transparency criterion 

 

6.5.6.1  Definition 

 

This criterion is described in the Code as follows:  

 
Box 6.18: Transparency criterium of the Code (1997) 

 

“B. [...] When assessing whether such measures are harmful, account should be taken of, inter alia: [...] 

 

5.  whether the tax measures lack transparency, including where legal provisions are relaxed at the 

administrative level in a non-transparent way.” 

 

Source: Paragraph B, thirds sentence, of the Code. 

 

Both the Code and its travaux préparatoires885 (see Chapter 2) are silent on the meaning of the 

terms ‘lack transparency’ and ‘non-transparent’. A number of observations can nevertheless be 

based on the text of this criterion. Unlike the other assessment criteria, this criterion does not 

focus on the conditions for eligibility under the tax regime, but rather on the process 

surrounding its application in concrete cases. Two levels of non-transparency can be 

distinguished. The first is the level of non-transparent administrative practices as regards tax 

regimes offering preferential treatment on a case-by-case basis, (possibly) derogating from in 

itself clear and published statute law). The second level is the individual granting of (APA and 

ATR) rulings on the basis of published administrative policy rules, but which leave too much 

room for administrative discretion in specific cases. As in the case of the other assessment 

criteria, the Group agreed on a common interpretation of the transparency criterion: 

 
Box 6.19: Agreed interpretation of the substance criterion (1998) 

 

“The Group held a discussion on the interpretation of criteria 1 to 5 of paragraph B of the Code of Conduct for 

business taxation on the basis of a document prepared by the services of the Commission [...]. The Group agreed 

on the need of a consistent interpretation of criteria as follows: [...] 

 

-  With respect to criterion 5, three factual tests[A] serve as starting point but one should seek clarification of the 

scope of the administrative discretion involved in the application of the measures.”[...] 

 
[A] “If a measure is fully set out in the legislation, or is published separately in full in the form of regulations or 

guidelines, and is not subject to any administrative discretion, it should be treated as transparent.”  

 

Source: report of the Group of 18 December 1998, doc. no. 14321/98, p. 2. 

 
883 See (pending) Case C-337/19 (Commission v Belgium). See also judgement of the General Court of 14 

February 2019 in Case T-131/16 (Belgium v Commission), ECLI:EU:T:2019:91. 
884 See Commission decision to initiate the formal investigation procedure of 7 March 2019 no. SA.50400 

(Huhtamäki) (2019/C), OJEU C/161/2019, p. 3-25 and Commission press release of 7 March 2019, doc. no. 

IP/19/1591. 
885 See, e.g., working document of the Taxation Policy Group of 20 June 1997, doc. no. TPG\970620\1, par. 6, p. 

5. 



 147 

 

This pragmatic approach was already developed by the Group in its first year of work, when it 

adopted three “actual tests”886 for assessing the transparency of a preferential tax regime: (i) 

fully enshrined in national tax legislation?; or (ii) published in the form of guidelines?; and (iii) 

not subject to administrative discretion?887 The agreed interpretation shows that even if 

eligibility conditions are clearly defined, this does not imply that there is no room for 

administrative discretion, which may still lead to condemnation of the regime under this 

assessment criterion.888 

 

The LuxLeaks-affair (2014) and subsequent tax avoidance scandals triggered a debate on the 

importance of transparency of Member State’s administrative practices (see Chapter 8.3). 

Transparency has become a condition for restoring trust not only between Member States, but 

also vis-à-vis European citizens. Nevertheless, over the past twenty years, it has proven very 

difficult for the Group to address harmful non-transparent administrative practices, possibly 

precisely because they were non-transparent. Information on such administrative practices is 

rarely made public. Only occasionally such information is leaked to the media by whistle-

blowers, as in the case of Luxleaks, or provided to the European Commission in the context of 

a State aid complaint by companies that did not get the beneficial tax ruling their competitor 

did get. 

 

Two studies on Member States' administrative practices were supposed to uncover non-

transparent administrative practices, but have not been very successful in this respect (see the 

next Section and Chapter 8.3). The Group developed transparency guidance based on its 

existing pseudo-case law for specific categories of preferential tax regimes (see Chapter 7). 

More importantly, the Group developed general soft law policies for the exchange of 

information on cross-border tax rulings between them (see Chapter 8.2) and a common tax 

ruling policy (see Chapter 8.3); the impressive 2016-pseudo-legislation setting out minimum 

conditions for good tax ruling practice may be regarded as a milestone (see Chapter 8.3).  In 

recent years (2015-2019), transparency has been much enhanced by hard law initiatives, such 

as, notably, the mandatory automatic exchange of information on cross-border tax rulings and 

APA’s between Member States (see Chapter 8.2)889, mandatory country-by-country reporting 

by multinationals,890 and mandatory disclosure of potentially aggressive tax planning 

arrangements by intermediaries.891 

 

 

6.5.6.2  Application  

 

The Group’s pseudo-case law shows that the lack of transparency has been an important reason 

for condemning preferential tax regimes. Notably, the 1999 Simmons & Simmons study 

identified several harmful tax ruling practices and other non-transparent administrative tax 

 
886 See report of the Group of 11 December 1999, doc. no. 14039/98, par. 24, p. 4. 
887 See report of the Group of 11 December 1999, doc. no. 14039/98, par. 24, p. 4. 
888 See report of the Group of 18 December 1998, doc. no. 14321/98, p. 2. 
889 See Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 2011/16/EU as regards 

mandatory automatic exchange of information in the field of taxation, OJEU L/332/2016, p. 1-10. 
890 See Council Directive (EU) 2016/881 of 25 May 2016 amending Directive 2011/16/EU as regards mandatory 

automatic exchange of information in the field of taxation, OJEU L/146/2016, p. 8-21. 
891 See Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards mandatory 

automatic exchange of information in the field of taxation in relation to reportable cross-border arrangements, 

OJEU L/139/2018, p. 1-13. 
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practices of Member States (see Chapter 8.3).892 Blacklisted practices include the group 

coordination regimes (Chapter 7.9) of Belgium893 (Case H/1; 2003) and Luxembourg894 (Case 

H/3; 2003), the intermediate group finance and license company regimes (Chapter 7.11) of the 

Netherlands895 (Case J/1; 2003) and Luxembourg896 (Case J/2; 2003), the foreign finance 

branch regimes (Chapter 7.12) of Netherlands897 (Case K/1; 2003) and Luxembourg898 (Case 

K/2; 2003), and the informal capital regimes (Chapter 7.13) of Belgium899 (Case L/2; 2003) 

and the Netherlands900 (Case L/1; 2003). All of these regimes had to be reformed or eliminated. 

 

Furthermore, the transparency criterion was also important for assessing free zone regimes (see 

Chapter 7.15). The qualification ‘harmful’ of the Polish Special Economic Zones regime (Case 

N/32, 2003; see Chapter 7.15) may serve as an example.901 Under this regime, the free zone 

permit was in principle issued following a tender before the management of the free zone in 

which the State had a majority of votes.902 However, in cases of significant economic interest 

to Poland, this regular procedure was skipped, and the permit was issued directly by the Polish 

Minister of Finance.903 The Group, not surprisingly, concluded that the regime lacked 

transparency on the grounds that the conditions for access of a company to the tax free zone 

were not published in legislation and that the permission to operate in the zone was subject to 

discretionary powers (see Box 6.20 below).904 

 
Box 6.20: Commission’s draft assessment of the Polish Special economic zones regime (Case N/32, 2003) under 

the transparency criterion (2013) 

 

 
892 See Simmons & Simmons, Administrative Practices in Taxation, August 1999. 
893 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 21 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
894 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 24 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
895 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 35, p. 13 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 27 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
896 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 35, p. 13 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 25 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
897 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 35, p. 13 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 29 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
898 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 35, p. 13 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 26 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
899 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 55, p. 19 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 21 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
900 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 55, p. 19 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 29 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
901 For the Group’s decision, see report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 

13213/03, p. 13 and for the Council’s endorsement, see Council Conclusions of 13 October 2003, doc. no. 

13098/03. 
902 For the agreed description, see meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 56-

60. 
903 See meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 161. 
904 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 13 and meeting 

document of the Commission of 5 June 2003, doc. no. 82/03, p. 159-163. 
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“Criterion 5 - Transparency: “whether the tax measures lack transparency, including where legal provisions are 

relaxed at administrative level in a non-transparent way" 

 

In general it should also be noted that it is a requirement for a measure to be considered transparent that all 

preconditions necessary for being granted a tax benefit should be clearly laid down in law, decree, regulations, etc. 

and be published. In order to receive the tax benefits a permit to conduct economic activities in the Special 

Economic Zone is needed. The management of the Special Economic Zone by delegation of the Minister of 

Economic Affairs grants this permit. 

 

The information provided by the Poland suggests that in order to receive a permit, negotiations take place between 

the Management (or in some cases the Minister of Economic affairs) and the applicant. The conditions under 

negotiations are the type of pursued business activity, amount of investment and the volume of employment. 

 

Furthermore, it is stated in the legislation that if there is a significant interest of the economy the Minister of 

Economic Affairs can set aside the normal procedure of granting a permit. This leaves the possibility open for the 

Minister of Economic Affairs to grant a permit to companies at his own discretion. 

 

On the basis of the above we do not consider the measure to be transparent and have therefore proposed a thick 

(“V”).” 

 

Source: meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 161. 

 

 

6.6  Step 4: Is the harmful tax regime nevertheless justified? 

 

6.6.1  Introduction: justifications 

 

The fourth and final step of the four-step approach to assess whether a preferential tax regime 

is harmful is the question of whether it is justified for reasons of public interest. Member States 

may request to exclude a national tax regime from being considered harmful by the Group for 

a number of diverse reasons, which can be categorised as follows:  

a)  written market justifications (see Box 6.21);  

b)  unwritten competitiveness justifications; and  

c)  precedent. 

 

The two written market justifications are laid down in Paragraph F and G of the Code: (i) 

absence of harmful effects on other Member States’ economies (see Section 6.6.2), and (ii) 

support of the economic development of certain underdeveloped regions (see Section 6.6.3). 

Both justifications seek to allow preferential tax regimes which do not actually hurt or which 

actually support the functioning of the internal market. 

 
Box 6.21: The written market justifications (1997) 

 

“Assessment of harmful measures 

 

F. Any Member State may request the opportunity to discuss and comment on a tax measure of another Member 

State that may fall within the scope of the code. This will permit an assessment to be made of whether the tax 

measures in question are harmful, in the light of the effects that they may have within the Community. That 

assessment will take into account all the factors identified in paragraph B. 

 

G. The Council also emphasizes the need to evaluate carefully in that assessment the effects that the tax measures 

have on other Member States, inter alia in the light of how the activities concerned are effectively taxed throughout 

the Community. 

 

Insofar as the tax measures are used to support the economic development of particular regions, an assessment 

will be made of whether the measures are in proportion to, and targeted at, the aims sought. In assessing this, 
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particular attention will be paid to special features and constraints in the case of the outermost regions and small 

islands, without undermining the integrity and coherence of the Community legal order, including the internal 

market and common policies.” 

 

Source: Paragraph F and G of the Code. 

 

In addition, there are justifications not laid down in the Code itself, but which have been 

accepted by the Group in its pseudo-case law. These mostly concern compensation for market 

imperfections. They seek to guarantee the competitiveness of SME’s and of certain sectors (see 

Section 5.6.4). Finally, also precedent may be a reason for not considering a competitive tax 

regime actually harmful (see Section 6.6.5).  

 

 

6.6.2 Absence of harmful effects on other Member States’ economies  

 

Paragraph F of the Code seems to indicate that, if the effects on other Member States’ 

economies are limited, the tax regime should not be considered harmful, despite meeting the 

gateway criterion (step 2) and possibly one or more assessment criteria (step 3). The rather 

vague term “in the light of the effects that they may have within the Community” resembles the 

criterion ‘affect in a significant way’ in Paragraph A of the Code (see Section 6.5.3), which 

indicates that a tax regime is only covered if it has a significant impact on the location of 

business activities within the EU.905 As observed under step 1, in contrast to what one would 

expect, in practice the question of significant impact seems to have only occasionally been 

considered by the Group when a Member State claimed that its tax regime was not within scope 

because of limited cross-border impact.  

 

The Code and its travaux préparatoires do not elaborate on the operationalization of this 

justification. Neither did the Group develop a common understanding on its application. Given 

the ambiguities of a stand-alone interpretation of Paragraph F, it seems likely that it should be 

read in conjunction with Paragraph G, which specifies that an analysis should be made of the 

potentially harmful effects on other Member States’ economies, given their taxation of similar 

economic activities. This Paragraph G seems to be linked to one of the three key objectives of 

the Code, i.e., the need to “[…] prevent significant losses of tax revenue”906 of other Member 

States. From this link, it can be inferred that this justification focusses on possible ‘creaming 

off’ of other Member States’ budgets, leading to mere relocation of existing activity without 

creating anything except a tax loss in the losing State (‘beggar thy neighbour’). Legal scholars 

have characterized this behaviour as ‘poaching’ as this opportunistically relocated tax base 

properly belongs to the other Member States.907  

 

In contrast to the gateway criterion (step 2), which addresses the effective level of taxation 

compared to the generally applicable level of taxation in the same Member State, Paragraph G 

seems to call for a comparative analysis of the effective level of taxation in the Member State 

under scrutiny and the effective level of taxation of similar income in other Member States. If 

taxation under a preferential regime is at more or less the same level as the taxation of similar 

activities in other Member States, it is not harmful. From this point of view, France's assertion 

that its non-modified nexus compliant Patent box regime (Case E/7, 2014; see Chapter 7.6.3) 

had to be approved was not so very far-fetched. According to France, the regime's reduced 15% 

 
905 See Dos Santos, A.C. (2009) p. 289 and 320. 
906 See Preamble of the Code. 
907 See Dos Santos, A.C. (2009), p. 320-321. 
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rate had to be compared to the general corporate tax environment in the internal market ("how 

the activities concerned are effectively taxed throughout the Community"). France’s reduced 

rate even exceeded the standard corporate tax rate of several Member States (see also Section 

6.4.3).  

 

 

6.6.3 Supporting the economic development of underdeveloped regions  

 

This justification refers to regional tax regimes introduced to support the economic 

development of underdeveloped or depressed regions. The Code provides that when applying 

this escape, special attention must be paid to the “special features and constraints” of Member 

States’ Outermost Regions (OMR’s; see Chapter 5.3) and small islands (see Chapter 5.6).  

 

Paragraph G requires an appropriateness test and a proportionality test, as it requires an 

evaluation of whether the regime is “in proportion to, and targeted at, the aims sought”. The 

following four elements may be identified in this justification for otherwise harmful fiscal 

competitiveness: (i) the recipient areas (“particular regions”), (ii) the objectives of the measure 

(“aims sought”); (iii) goal-orientedness (“targeted at”); and (iv) proportionality (“in proportion 

to”). The Code and its travaux préparatoires do not define these elements.  

 

The Group’s pseudo-case law, however, seems to indicate that it developed a common 

understanding, outlined in a discussion paper on regional tax regimes drafted during the 

Group’s first year of work908 This paper shows that the Group closely follows the Commission's 

rules on regional aid909, which contain detailed rules for the acceptability of regional aid 

regimes (see Chapter 7.15).  

 

On the basis of this justification a large number of preferential free zone regimes has been 

approved (see Chapter 7.15), because they were aimed at attracting investments to 

underdeveloped regions or economically weak regions of (dependent or associated territories) 

of Member States. Also, the Group, in 2017-2019, approved several free zone regimes of non-

EU jurisdictions in the framework of the EU tax haven blacklist (see Chapter 5.7 and 7.15). 

 

 

6.6.4 Ensuring the competitiveness of SME’s and of certain sectors  

 

There are other regime justifications, not found in the Code itself, which may provide a rule of 

reason to justify an otherwise harmful preferential tax regime. These mostly concern 

compensation for market imperfections. This type of justification is linked to the wider 

objective reflected in the Preamble of the Code, which underlines the need to “[...] help tax 

structures develop in a more employment friendly way”910. Based on this objective and on the 

consideration that SME’s are of vital importance for economic growth and job creation within 

the EU, the Group accepted several preferential regimes targeted at SME’s. This justification 

is also linked to the wider objective in the Preamble of the Code, stressing “[…] the need to 

consolidate the competitiveness of the EU and the Member States at the international level.”911 

 
908 See report of the Group of 14 July 1999, doc. no. 10061/99, p. 7. For a discussion in the Group on this paper, 

see report of the Group of 20 September 1999, doc. no. 10669/1/99 REV1, p. 3-4 and report of the Group of 23 

September 1999, doc. no. 11149/99, p. 3. 
909  
910 See Preamble of the Code. 
911 See Preamble of the Code. 
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This objective sometimes played an important role in saving certain sector-specific tax 

incentives from being considered harmful by the Group, notably in two mobile sectors, i.e., 

shipping (see Section 6.3.2.5) and audiovisual (notably the European market for feature 

films).912  

 

 

6.6.5  Precedents  

 

On occasions, Member States claimed – with varying degrees of success –equal treatment as 

compared to other Member States, arguing that a comparable preferential tax regime of another 

Member State had already been approved by the Group in the past.913 Some interesting cases 

in which Member States relied on (alleged) precedents concern the Hungarian Interest from 

affiliated companies regime (Case C/11, 2005; see Chapter 7.4.7.2: undecided: the Group could 

not agree whether the precedent relied on by Hungary was actually a precedent) and the 

acceptance of the patent box regimes (see Chapter 7.6) of Hungary (Case E/8, 2005), the 

Netherlands (Case E/10, 2007), Belgium (Case E/11, 2008), Luxembourg (Case E/12, 2005), 

and Spain (Case E/13, 2008), which were all based on the approved French (replacement) 

Patent box regime (Case E/7, 2003; see Chapter 7.6). 

 

 

6.7  Summary and conclusions 

 

This Chapter analysed the four-step approach followed by the Group in assessing the 

compatibility of a national preferential tax regime with the Code requirements. This analysis is 

based on the wording of the Code, on its travaux préparatoires, and mostly on an analysis of 

the Group’s actual decisions in the past twenty years. 

 

Step 1: Is the tax regime within scope?  

To fall within the scope, the national tax regime must be a business taxation measure that 

significantly affects, or may affect, the location of business activities in the Union. Contrary to 

what one would expect, significant impact seems to play only a limited role in the assessments 

carried out by the Group in this step. Rather, it seems to be shifted to step 4 (justifications) if a 

Member State specifically requests to consider (lack of) significant impact in an attempt to 

convince the Group that its preferential tax should not be considered harmful. The Group 

typically considers most important whether the regime is a ‘business taxation’ regime. This 

term is interpreted broadly and covers not only taxes levied on business profits at the company 

level, such as corporate income taxation, but may in specific circumstances also include (parts 

of) shareholder tax regimes. However, personal income taxation falls in principle outside the 

Code scope. Some Member States and the Commission have periodically voiced their concern 

that harmful tax competition by preferential tax regimes for employees and for wealthy 

individuals also distort the internal market and should be scrutinized as well, either within the 

existing mandate or by a formal extension of it, but to no avail so far. Additionally, although 

clearly covered, EU shipping regimes and investment fund regimes have so far been left aside.  

 

Step 2: Is the tax regime potentially harmful?  

To answer this question, the gateway criterion is decisive. It prescribes that the national tax 

regime must provide for a significantly lower effective level of taxation compared to the normal 

 
912 See report of the Group of 14 July 1999, doc. no. 10061/99, p. 31-36. 
913 In 2008, the Group adopted procedural rules on the role of precedence; see annex I of report of the Group of 

20 November 2008, doc. no. 16084/08, p. 7-12. 
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level of taxation (the benchmark tax system). It is the standalone major indicator of a potentially 

harmful tax regime, with five additional assessment criteria (step 3) featuring as indicators for 

evaluating whether a potentially harmful tax regime is also factually harmful. The derogation 

criterion is crucial, because there is in principle nothing wrong with a competitive (very) low 

overall corporate tax level. This is illustrated by the fact that the Group has approved several 

mainstream zero rate tax systems, most notably those of British Crown Dependencies. The 

gateway criterion is only satisfied if the tax measure investigated departs from the benchmark 

tax system, and suspicion is especially raised if that departure operates in favour of highly 

mobile activities. The fact that participation exemption regimes (see Chapter 7.8) and NID-

regimes (see Chapter 7.5) are considered as such departures, shows that the gateway criterion 

is not applied restrictively. In its first decade of work, the Group often presumed off-hand that 

the gateway criterion was satisfied, meaning that the Member State concerned had to prove that 

its derogating tax regime did not provide for a significantly lower level of taxation than the 

benchmark corporate income tax system (reversal of the burden of proof). However, this 

practice changed in the past decade. Nowadays, Group assessments contain a detailed 

explanation of whether and why the gateway criterion is (not) fulfilled. Recent proposals of the 

Commission and several Member States to formally extend the gateway criterion to also 

automatically cover regimes and (administrative) practices that provide for a level of taxation 

below a particular effective tax rate, or that otherwise undermine the functioning of the internal 

market, have not been adopted. Clearly, such a revision could lead to a wide-ranging review of 

Member States' legislation and practices, similar to the assessments under a reversal of the 

burden of proof carried out during the Group’s first years of work.  

 

Step 3: Is the tax regime actually harmful?  

For the evaluation of the actual harmfulness of a potentially harmful national tax regime that 

passed the gateway and is therefore potentially harmful, the Group considers the following non-

exhaustive list of assessment criteria:  

- ring-fencing I: the tax advantage is de jure or de facto only or mainly available to non-

residents or in respect of transactions carried out with non-residents (off-shore 

characteristics); 

- ring-fencing II: the existing domestic tax base is de jure or de facto protected against the 

tax advantage, ascertaining that the regime does not erode the existing domestic tax base of 

the Member State concerned, but only (negatively) affects the mobile tax base of other 

States; 

- lack of substance: granting of the tax advantage irrespective of real economic activity and 

irrespective of substantive economic presence of the taxpayer in the Member State 

concerned. 

- lack of compliance with internationally accepted profit determination principles: the rules 

for the determination and cross-border allocation of profits within a multinational group of 

companies depart from internationally accepted standards, especially the arm’s length 

principle, as reflected in the OECD Transfer Pricing Guidelines and the OECD Model Tax 

Convention, but also permanent establishment profit allocation principles and the symmetry 

principle (if profits are exempt, losses must be non-deductible), etc. 

- lack of transparency: the regime is not fully published in legislation or guidelines   and/or 

in its application subject to administrative discretion.   

 

The Code does not contain an objective definition of ‘harmful tax competition’, and the Group’s 

decision-making is a political and diplomatic rather than a scientific or judicial exercise. This 

explains why there is much discussion in the Group on how the assessment criteria should be 

interpreted and applied to specific preferential tax regimes. The Group, therefore, developed 
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guidance on the application of the criteria in relation to different types of preferential tax 

regimes, for example, in 2019, for NID-regimes.  

 

The two ring-fencing criteria target preferential regimes that ‘ring-fence’ a Member State’s 

domestic economy (ring-fencing II) and are only or mainly available to (transactions with) non-

residents (ring-fencing I). They are interlinked and therefore, not surprisingly, closely 

connected in assessments carried out by the Group. Both criteria imply both a de jure 

assessment, which involves a legalistic interpretation of the eligibility rules of the regime, and 

a de facto assessment, which analyses the real effect of the regime. The de facto assessment 

ensures that preferential regimes which (i) mainly benefit (transaction with) non-residents (ring-

fencing I) and (ii) are clearly limited in their effect on the domestic tax base (ring-fencing II) 

are assessed in the same way as formally ring-fenced regimes. Following persistent criticism of 

smaller Member States that de facto effects were not always correctly considered, given the 

size of their markets and the openness of their economies, the Group agreed on a procedural 

rule in 2008 that any data and factors brought to its attention by the Member State concerned, 

especially regarding the size of its market and the openness of its economy, must be carefully 

considered in ring-fencing assessments.  

 

The basis of the substance criterion is the ‘real economic activity test’, which considers the 

nature of the activity that benefits from the tax regime. The additional ‘substantial economic 

presence’ test focusses on the factual local manifestation of the activity that benefits from the 

regime. It generally comes into play if there are uncertainties as to whether the real economic 

activity test is passed. Highly mobile activities generally need examination under this additional 

test. The interpretation of the substance criterion has been further developed after an agreement 

on the modified nexus approach and the subsequent reassessment of all existing EU patent 

boxes in the wake of the OECD/BEPS actions on that issue. 2018-Guidance on the 

interpretation of the substance criterion, however, underlines that also non-IP regimes should 

henceforth meet the ‘nexus test’, requiring that there should be an adequate de jure and de facto 

link between real economic activity carried on by the companies benefitting from the 

preferential treatment and the profit for which that tax treatment is granted. The work on 

drafting guidance substantiating the principles of the nexus approach for different types of 

preferential (non-IP) regimes is ongoing.  

 

The Council endorsed a strengthened interpretation of the arm’s length principle as 

internationally agreed within the OECD/BEPS-Project, which changed the interpretation of the 

Code’s profit determination criterion, and introduced a broader implementation of the arm’s 

length principle by Member States. As the title of the OECD/BEPS Report on Actions 8-9-10 

put it: “Aligning transfer pricing outcome with value creation”. This involves a shift in focus 

from legal form to factual economic substance. It is rather disappointing that the ambitious 

initiative to draw up EU soft law guaranteeing a coordinated implementation of the arm's length 

principle within the EU, as further developed by the OECD in the context of the BEPS-project, 

has not been adequately followed up by the Group. The large number of State aid cases 

involving transfer pricing issues underline the need for a common transfer pricing policy to 

address distortive transfer pricing mismatches undermining the functioning of the internal 

market, as identified, e.g., by the Group in its work on informal capital regimes. 

 

In assessing whether the regime lacks transparency, the Group considers the following three 

factual tests: is the regime (i) set out in legislation?; or (ii) otherwise fully published in the form 

of regulations or guidelines?; or (iii) subject to administrative discretion? The first two criteria 

target non-transparent tax regimes offering preferential treatment on a case-by-case basis 
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(unpublished practices derogating from statute law). The third element focusses on the granting 

of advance rulings on the basis of a published practice, but, which, nonetheless, involve non-

transparent administrative discretion.  

 

Step 4: Is the tax regime justified despite meeting the Code criteria? 

In answering this question, consideration must be given to a range of factors, which may be 

summarized under the headings ‘insufficient market effect’ (written justifications), 

‘compensating for market imperfections’ (unwritten justifications) and ‘reliance of precedents’.  

 

The insufficient market effect justifications concern (i) absence of harmful effects on other 

Member States’ economies and (ii) supporting the economic development of certain regions. 

Such preferential regimes are justified because they do not actually hurt the functioning of the 

internal market or even enhance it. Especially, the underdevelopment justification has played 

an important role in the Group’s pseudo-case law. A large number of free zone regimes has 

been accepted because they were aimed at attracting investments to underdeveloped or 

economically depressed regions. Other reasons to justify an otherwise harmful tax regime 

mostly concern compensation for market imperfections. Based on competitiveness 

justifications, the Group approved preferential tax regimes aimed at maintaining the 

competitiveness of SME’s and for certain sectors, notably the shipping sector. Finally, 

precedents (of similar regimes of other States having been approved) were sometimes relied on 

– with varying degrees of success. 
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7.1 Introduction 

 

The best-known work of the Group is its pseudo-case law, i.e., the assessment of the 

compatibility of a potential harmful tax regime of an individual Member State with the Code’s 

principles and criteria. In this area, the Group has applied itself quite diligently to its task. In 

total, more than six hundred tax regimes of (future) member states, their dependent or 

associated territories, and third countries have been examined so far, and more than one hundred 

of these have ultimately been found harmful and have been dismantled or not implemented. 

This impressive work is still ongoing.  

 

Also, work in this area includes the development of guidance on different types of tax regimes. 

Such guidance aims at providing insights into existing pseudo-law (final assessments of 

regimes previously discussed in the Group) and clarifying the application of the Code’s 

principles and criteria in relation to the different categories of regimes. This helps Member 

States assess prospectively whether national tax regimes they consider to introduce are Code-

proof. Guidelines are only discussed to the extent that they outline existing pseudo-case law of 

the Group (‘one-country’ issues). Chapter 8 (pseudo-legislation) discusses guidelines 

containing coordinated tax policies for general competition-sensitive tax policy issues (‘two-

country’ issues), such as hybrid mismatches and transfer pricing mismatches.  

 

Furthermore, this Chapter does not provide an exhaustive overview of the cases assessed by the 

Group. It assesses the implementation of the Code by discussing and analysing the Group’s 

pseudo-case law in the following fourteen most important categories of tax regimes:  

- general corporate tax regimes (Section 7.2);  

- shareholder tax regimes (Section 7.3);  

- interest regimes (Section 7.4);  

- notional interest deduction regimes (Section 7.5);  

- intellectual property regimes (Section 7.6);  

- insurance company regimes (Section 7.7);  

- holding company regimes (participation exemptions) (Section 7.8);  

- group coordination regimes (Section 7.9);  

- special holding company regimes (Section 7.10);  

- intermediate group finance and license company regimes (Section 7.11);  

- foreign finance branch regimes (Section 7.12);  

- informal capital regimes (Section 7.13);  

- hybrid financing regimes (Section 7.14); and  

- free zone regimes (Section 7.15). 

 

It provides insights on the technical and political aspects of the most interesting and important 

cases assessed by the Group. It outlines the boundaries for the compatibility of the 

abovementioned categories of preferential tax regimes with the principles and criteria of the 

Code. Furthermore, it addresses the interaction between the political harmful tax competition 

exercise and the State aid rules. Alongside public progress reports of the Group, this analysis 

is, especially, based on the so-called ‘room documents’ and ‘working documents’ for the 

Group's meetings, often drawn up by the Commission, the Group’s Chair, the EU-Presidency, 

or tabled by an individual Member State, as well as the informal minutes (‘comptes rendus 

internes’) of the Group's meetings, which have been drafted by representatives of the European 

Commission. After some legal tug-of-war, these documents have been provided by European 
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institutions to the author on the basis of European transparency legislation914. They are of great 

value because they give an exclusive look behind-the-scenes at the Group’s work and 

achievements and moreover reflect Member States’ technical and political positions on a wide 

range of preferential tax regimes and solutions to curb harmful practices.  

 

Since the Group’s deliberations are, in principle, strictly confidential, as they concern 

diplomatic decision-making, the pseudo-case law has been clouded by a veil of secrecy. The 

Group’s pseudo-case law and its implications for Member States’ tax policy is therefore largely 

unknown to the general public. Many Member States are (still) convinced that the Group cannot 

function if confidentiality is not guaranteed (see Chapter 4.2.3.4). In assessing the compatibility 

of their potential harmful national tax regimes, Member States still rely on the confidentiality 

of these discussions based on the political agreement of more than twenty years ago. As a result, 

so far not much is known about how the Group politically addresses potential harmful tax 

regimes, nor about the rationale behind its decisions to accept, approve or condemn such 

regimes from a harmful tax competition-perspective.  

 

Moreover, the positions and roles of different Member States in this area are often unknown.915 

For instance, it is unclear whether or not a limited number of Member States (one, two or three) 

have frustrated the assessment or rollback process in any way (for the Group’s governance 

(including decision-making) and working methods, see Chapter 4). Apart from providing 

insights on these issues, this Chapter reveals the ingenuity of Member States in designing smart 

tax competition and in circumventing and frustrating agreed political criteria and principles for 

fair tax competition, which matches the ingenuity of tax advisors. 

 

In the next Sections, each of the fourteen categories listed above is introduced by a table 

presenting the most interesting and important harmful tax competition assessments of the Group 

in a specific policy area. Each assessment is assigned with a unique case number, which 

facilitates referral to other cases. The year listed in the table indicates when the Group formally 

completed or ceased its investigation into the tax regime. It, therefore, does not refer to the date 

of entry into force of the regime, nor to the year in which the Group started discussing or 

assessing the regime. Also, the table shows whether the Commission has examined the regime 

from a State aid perspective, including any eventual Court proceeding, whereby the year 

presented in the table indicates when this examination or proceeding has been finalized. 

 

Although the Code and the State aid rules share a common objective, i.e., reducing internal 

market distortions, and their criteria overlap, the two instruments are not identical. As shown 

in several the tables, this may well result in the Group considering a tax regime to be harmful 

which, however, according to the Commission, does not constitute unlawful State aid, or vice 

versa. Especially during the Group' s first years of work (1998-2003), harmful tax competition 

assessments were sometimes backed by a State aid investigation. In many cases, the 

Commission's aim was to ensure that a tax regime criticized by the Group would actually be 

abolished by an obstructing Member State. As reflected in several tables, during this period, 

the Commission had often completed a State aid procedure before the Group had formally 

finished its examination of the same regime. For instance, it took until the adoption of the tax 

package in 2003 for the Group to reach political agreement on the abolition of Member States' 

harmful tax regimes which were blacklisted in 1999, and which - in parallel - had already been 

found illegal State aid by the Commission. Hereafter, it has become common Code-practice to 

 
914 See Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding 

public access to European Parliament, Council and Commission documents, OJEU L/145/2001, p. 43-48. 
915 That Member States positions are unknown is in principle true for all Council deliberations.  
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suspend a harmful tax competition assessment, in cases where the same regime is part of a State 

aid procedure, until this latter procedure is completed by the Commission. 

 

 

7.2  Generic corporate tax regimes 

 

7.2.1  Overview 

 

Generic corporate tax regimes fall, in principle, outside the scope of the Code, because they 

generally do not meet the gateway criterion (see Chapter 6.4). As a consequence, they are 

usually not addressed by the Group. Nonetheless, as depicted in Table 7.1 below, the Group 

discussed three cases of the British Crown Dependencies where the design of a corporate tax 

system was of a general nature, but where different types of income were effectively taxed at a 

significantly lower (and, in one case, a higher) rate than the standard corporate tax rate. These 

cases have triggered lengthy debates in the Group on several interesting issues, including the 

fundamental question of whether these regimes could be effectively addressed under the Code’s 

harmful tax competition framework. As shown in the table, in one case, the State aid instrument 

was used by the Commission to address certain remaining harmful features of the regime which 

could not be effectively addressed by the Group. 
 

Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment 

State aid 

assessment 

A/1 Gibraltar – Tax exemption regime for passive 

income(A) 

Harmful (2012)916 State aid 

(2018)917 

A/2 Gibraltar – Tax treatment of asset holding 

companies 

Harmful (2016)918 Not assessed 

A/3 Isle of Man – Retail tax regime Not formally assessed 

(2013)919 

Not applicable 

Table 7.1: Selection of pseudo-case law on generic corporate tax regimes. 

Note (A): This is a different regime than the offshore tax system of Gibraltar found to be unlawful State 

aid by the Commission in 2004920, and which decision was upheld by the CJEU in 2011921. 

 

The Gibraltar Tax exemption regime for passive income (Case A/1, 2012; see Section 7.2.2) is 

a first example of a case where the design of a (territorial) corporate tax system was of a general 

nature, but where interest and royalty income (in derogation from the mainstream 10 % tax rate) 

were automatically and fully exempted under an exemption regime for passive income. This 

case reveals that, in principle, a territorial corporate tax system is not problematic from a Code-

perspective. However, the Group considered the (non-)taxation of passive interest income under 

the Gibraltar tax system to be harmful, because economic impact data indicated that, in practice, 

the non-taxation of passive interest income benefited transactions with non-residents 

disproportionately, leading to de facto ring-fencing. Conversely, the non-taxation of passive 

royalty income was not considered to be problematic from a Code-perspective as it had no 

 
916 See report of the Group of 23 November 2012, doc. no. 16488/12, par. 10, p. 4. 
917 See Commission State aid decision of 19 December 2018 no. SA.34914 (UK- Gibraltar Corporate Tax 

regime (ITA 2010)) (EU) 2019/700, OJEU L/119/2019, p. 151-201. 
918 See report of the Group of 13 June 2016, doc. no. 9912/16, par. 27, p. 7. 
919 See report of the Group of 19 November 2013, par. 9, p. 3. 
920 See Commission State aid decision of 30 March 2004 no. C52/2001 (Gibraltar qualifying offshore 

companies) (2005/77/EC), OJEU L/29/2005, p. 24-38 and Commission State aid decision of 30 March 2004 no. 

C66/2002 (Gibraltar government corporation tax reform) (2005/261/EC), OJEU L/85/2005, p. 1-26. 
921 See Joined Cases C-106/09 and C-107/09 (Commission and Spain v Government of Gibraltar and United 

Kingdom), ECLI:EU:C:2011:732. 
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material de facto ring-fencing effect. Interestingly, apart from abolishing the tax exemption for 

passive interest income, Gibraltar also repealed the tax exemption for passive royalty income. 

This step was prompted by the Commission’s decision to initiate a State aid procedure into the 

regime, which has recently been completed by concluding that both the passive interest and 

passive royalty exemption constituted State aid during the period it was in operation. 

 

In 2013, the Group launched an additional investigation into the Gibraltar Tax treatment of 

asset holding companies (Case A/2, 2016; see Section 7.2.3), which offers an example of a case 

where, due to the mechanism and tax consequences of the (territorial) corporate tax system, 

rental income from movable property in certain cases was taxed significantly lower than the 

normal level of taxation. More in particular, this case concerned the tax treatment of 

approximately 10,000 ‘asset holding’ companies (‘shell’ or ‘dormant’ companies). The Group 

concluded that the tax treatment of the rental income from movable property received by such 

companies was harmful because, in the case of (non-trading) rental income received by such a 

Gibraltar company in respect of movable property located in another country, it was unlikely 

that such income would be taxed in Gibraltar or the other country. However, this assessment 

departed from the usual practice of the Group, since the factual context regarding the income 

generated by these companies was unclear due to difficulties on the part of the Gibraltar tax 

authorities to provide sufficient data on the functioning of their tax system concerning these 

companies. The Group, therefore, assumed in its assessment that the asset holding companies 

received income of sufficient size to potentially have an adverse effect on the location of 

business activities in the EU. The United Kingdom was unable to counter this assumption, and 

the Group, therefore, considered the tax treatment of rental income from movable property 

harmful. 

 

Finally, the Isle of Man Retail tax regime (Case A/3, 2013; see Section 7.2.4) is an example of 

a case where the design of a corporate tax system was of a general nature, but where retail 

activities carried out on the island were taxed at a special (higher) 10% tax rate in derogation 

of the mainstream zero tax rate of the island. The Group’s key concern was the interaction of 

the regime with the taxation of online business. For instance, an online retailer based in the Isle 

of Man selling products to customers in other Member States would, in most cases, not be 

affected by the special (higher) rate for the retail business, but, instead, the mainstream zero tax 

rate would often apply in such (cross-border) cases. Because the zero rate was the generally 

applicable tax rate, and the retail regime applied a higher rate to certain (retail) profits 

(therefore, the gateway criterion was not met), it appeared impossible to apply the Code in this 

case. Despite the reluctance of several Member States, the Group, eventually, agreed not to 

proceed to the formal assessment stage provided that this decision would not set a harmful 

precedent. Moreover, this case illustrates the impotence of the Group to tackle harmful tax 

competition in the case of zero rate tax systems. However, during the recent establishment of 

the EU tax haven blacklist, the Group still found the British Crown Dependency zero-rate 

system to be harmful because of the lack of substance (requirements) in the island's tax 

legislation (see the Jersey Deemed distribution and attribution regime (Case B/4, 2011; see 

Section 7.3.5). 

 

The criticised technical features of these three regimes and the most interesting political aspects 

of these cases are in more detail discussed below. 
 

 

7.2.2 The Gibraltar Tax exemption regime for passive income 
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In 2011, a Gibraltar introduced a new corporate tax system consisting of a mainstream tax rate 

of 10%, and a higher rate of 20% for utility companies and companies that abuse a dominant 

market position.922, 923 This new tax system was based on the territoriality principle, whereby 

only income accrued in or derived from Gibraltar is subject to taxation.924 This differs from a 

worldwide corporate tax system where taxpayers are taxed on the basis of their worldwide 

income regardless of where the income is received. The general objective underlying the new 

territorial tax system was to obtain tax revenue efficiently and to ensure with a small tax 

administration that taxation is administratively simple, with expected revenues exceeding 

collection costs.925 

 

An important feature of the new tax system was a (full and automatic) Tax exemption regime 

for passive income (Case A/1, 2012), which ensured that both passive interest and passive 

royalty income were not subject to taxation in Gibraltar, irrespective of the source of the 

income.926 Interest was subject to taxation only if it was qualified as trading interest income. 

This was the case if the interest income was an integral part of the company's revenue stream. 

An example regards companies that were engaged in money lending activities to the general 

public, in particular banks.927 The concept of passive interest income thus included all interest 

income other than trading interest income, in particular, intra-group interest but also other 

categories of interest income.928 

 

The Group’s assessment focused on the full and automatic exemption regime for passive 

income, rather than on the territorial corporate tax system as a whole.929 The fact that the 

Gibraltar corporate tax system was based on the territoriality principle was not considered 

problematic by the Group.930 Only Spain consistently criticised Gibraltar's entire territorial tax 

system.931 However, it did not receive any support from the other members of the Group who 

unanimously acknowledged that a territorial tax system, such as the Gibraltar tax system, is an 

internationally accepted tax system.932 They recognised that such a tax system could be a 

respectable choice for a small jurisdiction, such as Gibraltar, which has no tax treaties for 

the avoidance of double taxation with other countries.933  

 

This position has also been underlined in the Commission’s draft assessment of the regime (see 

Box 7.1 below), where it is stated that “[t]he mere fact that the tax regime of a country charges 

 
922 For the agreed description, see room document #3 of the Group of 7 February 2012. For more information on 

this regime, see room document #6 of the Group of 26 May 2011, room document #1 of the Group of 20 October 

2011, room document #6 of the Group of 7 February 2012 and room document #5 of the Group of 4 June 2012. 
923 As observed above, this is a different tax system than the offshore tax system which the Commission had 

considered to be unlawful State aid in 2004 and which was upheld by the Court of Justice in 2011. 
924 See room document #3 of the Group of 7 February 2012, p. 4. 
925 See Commission decision to initiate the State investigation procedure of 16 October 2013 no. SA.34914 (UK- 

Gibraltar Corporate Tax regime (ITA 2010)), OJEU C/348/2013, par. 18, p. 187. 
926 See room document #3 of the Group of 7 February 2012, p. 5-6. 
927 See room document #3 of the Group of 7 February 2012, p. 5. 
928 See room document #3 of the Group of 7 February 2012, p. 5. 
929 See report of the Group of 27 May 2011, doc. no. 10857/11, par. 23, p. 6, informal meeting minutes of the 

Group of 11 April 2011, p. 3, informal meeting minutes of the Group of 20 October 2011, p.1, informal meeting 

minutes of the Group of 7 February 2012, p. 2-3 and room document #3 of the Group of 7 February 2012, p. 1. 
930 See informal meeting minutes of the Group of 17 October 2012, p. 3-4 and informal meeting minutes of the 

Group of 8 November 2012, p. 1-2. 
931 See informal meeting minutes of the Group of 8 November 2012, p. 2 and informal meeting minutes of the 

Group of 29 May 2013, p. 7-8. 
932 See, e.g., informal meeting minutes of the Group of 17 October 2012, p. 3-4. 
933 See Commission decision to initiate the State investigation procedure of 16 October 2013 no. SA.34914 (UK- 

Gibraltar Corporate Tax regime (ITA 2010)) (2013/C), OJEU C/348/2013, par. 20, p. 188. 



 163 

CT on a territorial basis should not in principle be problematic under the Code”934 and that 

“[e]xempting foreign source profits in certain circumstances is acceptable and is recommend to 

ensure the avoidance of double taxation especially where this concerns active business 

income”935. At the same time, the Commission alerted that a preferential tax regime which 

completely and automatically excludes foreign sourced passive income “bears similarities to a 

tax regime that provided beneficial treatment for low or no substance offshore companies”936, 

and that such tax regimes “have consistently been found harmful by the Group”937. The Group 

shared these concerns and concluded, in line with the Commission’s draft assessment, that the 

non-taxation of foreign-source inter-company loan interest was a harmful feature of the 

Gibraltar tax system.938 The Group's criticism concerned that the tax exemption regime for 

passive interest income was de facto ring-fenced.939 

 

Box 7.1: The Gibraltar authorities found it difficult to identify ring-fencing elements in the Gibraltar Territorial 

tax system and the Tax exemption regime for passive income (Case A/1, 2012) (2012) 

 

“Gibraltar gave an introductory presentation recalling the past problems of the Gibraltar regimes with EU and 

OECD standards. The ITA 2010 intends to end these discussions, uncertainty and claims, and to comply with all 

international standards including the Code. The tax rate was lowered from 22 to 10% and the Commissioner's 

investigative powers have significantly increased. According to Gibraltar none of the Code criteria applies as there 

is no distinction between residents and non-residents, the passive income components not chargeable to tax 

concern residents and non-residents alike, there is no ring fencing and Gibraltar complies with OECD standards 

on transparency and EOI.” 

 

Source: informal meeting minutes of the Group of 7 February 2012, p. 2.  

 

As rightly pointed out by the Gibraltar authorities (see Box 7.1 above), the tax exemption 

regime applied both domestically and in cross-border situations. This means that residents and 

non-residents were treated in the same way and that the tax exemption regime was not formally 

ring-fenced.940 However, economic impact data provided by the Gibraltar authorities on the 

actual use of the regime showed that, in practice, the non-taxation of passive interest income 

benefited transactions with non-residents to a disproportionate extent, indicating that the tax 

exemption regime for passive interest income was de facto ring-fenced (see Box 7.2 below).941 

For example, the data showed that of the total amount of GBP 1,400 million passive interest 

income received by Gibraltar companies, approximately GBP 1,397 million was derived from 

sources outside Gibraltar, of which GBP 322 million derived from sources in the EU.942 In 

contrast, the Group assessed the tax exemption regime for passive royalty income as not 

 
934 See room document #1 of the Group of 17 October 2012, p. 5. 
935 See room document #1 of the Group of 17 October 2012, p. 5. 
936 See room document #1 of the Group of 17 October 2012, p. 6. 
937 See room document #1 of the Group of 17 October 2012, p. 6. 
938 For the Group’s decision, see informal meeting minutes of the Group of 17 October 2012, p. 3-4, informal 

meeting minutes of the Group of 8 November 2012, p. 1-2 and report of the Group of 23 November 2012, doc. 

no. 16488/12, par. 10, p. 4 and for the Council’s endorsement, see Council Conclusions of 4 December 2012, 

doc. no. 17131/1/12 REV 1, p. 20. 
939 See informal meeting minutes of the Group of 4 June 2012, p. 2 and informal meeting minutes of the Group 

of 17 October 2012, p. 3-4. 
940 See also informal meeting minutes of the Group of 17 October 2012, p. 3-4 and room document #1 of the 

Group of 17 October 2012, p. 3.  
941 See room document #5 of the Group of 4 June 2012, p. 1-24, room document #8 of the Group of 10 

September 2012, p. 1-5, room document #2 of the Group of 17 October 2012, p. 6-8 and room document #3 of 

the Group of 8 November 2012, p. 1. 
942 See also informal meeting minutes of the Group of 17 October 2012, p. 3-4, room document #2 of the Group 

of 17 October 2012, p. 6-8 and room document #1 of the Group of 17 October 2012, p. 3-5.   
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harmful because it had no material de facto ring-fencing effect.943 The figures were not 

significant; for example, the data showed that, of the total amount of GBP 89,9 million passive 

royalty income, approximately GBP 14 million was derived from sources outside Gibraltar (see 

Box 7.2 below).944 Gibraltar was therefore not required to submit rollback proposal as regards 

interest income. 

 

Box 7.2: Commission’s draft assessment of the Tax exemption regime for passive income (Case A/1, 2012) related 

to ring-fencing (2012) 

 

“Criterion 1: “whether advantages are accorded only to non-residents or in respect of transactions carried out with 

non-residents” 

 

1a) ITA10 applies the territorial charge to all companies whether they are resident in Gibraltar or not. The 

exception to this is the non-taxation of domestically arising passive income which extends the advantages of the 

territorial regime to these classes of local income arising from any transaction. Both the territorial basis of charge 

and the treatment of passive income are applied generally to residents and non-residents alike. The territorial basis 

of charge for active business income is fully in line with general international principles concerning the allocation 

of cross border income, according to which income allocable to a foreign permanent establishment should be taxed 

in that foreign State (art. 7 OECD Model Tax Convention). It is not, however, in line with general international 

principles when it is applied in a broad manner including passive income, for which taxing rights are generally 

allocated to the State of residence. As the receipt of foreign passive income by definition requires a transaction 

with a non-resident, this benefit seems to fall foul of criterion 1 as far as passive income is concerned. However, 

since passive income is generally considered not chargeable to tax under Schedule 1 of the ITA10, transactions 

regarding passive income with residents would effectively be given the same advantageous treatment. We 

therefore propose a cross ('X') for this criterion. 

 

1b) Gibraltar has provided statistics relating to its corporate population gathered from a comprehensive survey of 

information from the company registry. Approximately 10,000 companies are described as non-trading and non-

profit making. They hold a variety of assets including vessels, private residences, personal wealth or a mixture of 

these. No further information is available for these companies. On the assumption that they undertake no activities 

and make no profits they have been excluded from the de facto assessment of the regime. There are about 8,000 

other active companies and information about their turnover has been supplied, although no detail on their profits 

has been provided. The turnover information supplied relates to interest from intercompany loans (assumed to be 

non-trading interest), royalties, dividends and other income chargeable to CT under Schedule 1, ITA. Only a very 

small amount (£2.5m) of inter-company interest derives from Gibraltar and it accrued mainly to Gibraltar 

controlled companies. A significantly larger amount of inter-company interest (£1,397m) was derived from 

sources outside Gibraltar. The majority of this (£1,255m) accrued to foreign controlled companies. Of the £1,397m 

foreign source passive income, approximately £322m was derived from sources in the EU, the rest had non-EU 

source. Consequently, even though neither Gibraltar sourced passive interest nor foreign sourced passive interest 

are taxed, in practice the benefits mainly apply to foreign sourced interest. This effect is different for royalties 

where £75.8m of royalties was derived from Gibraltar. This accrued nearly equally between locally controlled and 

EU controlled companies. Only £14m of royalties was derived from sources outside Gibraltar. For royalties, 

therefore, the non-chargeability to tax for royalties does seem to have a material effect for Gibraltar sourced 

royalties. As stated before, it is evident that passive income which does not have a source in Gibraltar arises from 

transactions with non-resident companies. The data concerning passive interest clearly show that the non-taxation 

of passive income which de jure benefits both transactions with residents and transactions with non-residents, in 

practice benefits to a disproportionate extent transactions with non-residents. 

On this basis we would propose a tick ("V") for this criterion. 

 

Criterion 2: “whether advantages are ring-fenced from the domestic market, so they do not affect the national tax 

base” 

 

 
943 See informal meeting minutes of the Group of 4 June 2012, p. 2, informal meeting minutes of the Group of 17 

October 2012, p. 3-4, informal meeting minutes of the Group of 8 November 2012, p. 1-2 and report of the 

Group of 23 November 2012, doc. no. 16488/12, par. 10, p. 4.  
944 See also informal meeting minutes of the Group of 17 October 2012, p. 3-4, room document #2 of the Group 

of 17 October 2012, p. 6-8 and room document #1 of the Group of 17 October 2012, p. 3-5. 
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2a) What has been written under criterion 1 applies to a certain extent analogously to criterion 2 as well. The 

advantages provided by ITA10 are not solely accorded to non-residents and nor are transactions carried out with 

non-residents treated more generously. Chargeability of a company's profits is determined by reference to the 

wording of schedule 1 and whether its income accrues in or is derived from Gibraltar (regardless of whether either 

party to the transaction is resident). This reflects the territorial nature of the charging provision. On this basis we 

propose a cross ("X") for this criterion. 

 

2b) Following Group practice, on the basis of the explanations provided above and the tick under criterion 1b, the 

evaluation of criterion 2b follows the same reasoning. On that basis we conclude that de facto, the domestic tax 

base has been protected. Therefore we would suggest a tick here as well ("V").” 

 

Source: room document #1 of the Group of 17 October 2012, p. 3-4. 

 

Box 7.3: Group’s assessment of the Tax exemption regime for passive income (Case A/1, 2012) related to ring-

fencing (2012) 

 

“- COM began by explaining the difficulties that had been experienced in obtaining the information necessary to 

allow an assessment to be made. Also noted that DG COMP had begun the process of reviewing GIB's tax system 

for state aid purposes. The assessment had been postponed from the previous Code meeting as the information that 

GIB would supply to COMP was thought likely to be relevant to the Group's assessment. This proved to be the 

case and the resulting assessment is in Room Document #1. Room Document #2 contains the information on which 

it was based together with a covering note from GIB. The information submitted was mainly derived from 

company registry sources rather than the tax authority which was hardly ideal. This had made the assessment 

difficult. 

 

- COM summarised the assessment which found the regime to be harmful. Its practical effect was to attract passive 

income to a 0% rate. This represented a significantly lower level of tax than the ordinary 10% corporation tax rate 

or the special rate of 20% applied to a small number of utility companies. Under criterion 1 the assessment was 

that legally residents and non-residents were treated in the same way but in practice benefits accrue 

overwhelmingly to non-GIB source income; the data showed untaxed passive interest of approximately £1,250m 

with a non-GIB source. There was no formal ring fence in the legislation under the second criterion but the de 

facto assessment followed that of criterion 1. Gibraltar had no specific requirements with regard to real economic 

activities which resulted in a harmful assessment under criterion 3. Access to the benefits for passive income will 

not typically require a company to have significant substance which compounds the ease with which transactions 

with non-residents can disproportionately benefit from the rules. The requirement to abide by OECD standards in 

criterion 4 is not directly relevant in this case, although those standards were recognised in the Income Tax Act's 

anti-avoidance provisions. The assessment noted COM's concerns over GIB's difficulties in accessing up to date 

information on the effect of its tax system. However the relevant provisions were clearly worded and no evidence 

was found of the exercise of discretionary power. The conclusion was therefore that there was no harmful lack of 

transparency. 

 

- COM recognised that this was a problematic and contentious assessment but believed the figures spoke for 

themselves and that the assessment had been concluded in an even handed manner. 

 

- COM noted finally that the effect evident for passive interest was not so apparent for royalty income as only the 

very much smaller amount of £90m was identified by Gibraltar. 

 

- UK welcomed the fact that territoriality had not been found to be harmful on a de jure basis and explained that 

the delays in gathering information were due to the small size of the tax authority in GIB. UK noted that this was 

a de facto assessment based on a disproportionate amount of non-GIB source income which was inevitable for 

such a small territory and noted the lack of large companies visible in the data. UK was interested to know what 

the precedents referred to in the assessment were.[…] 

 

- UK asked for a decision to be deferred so that GIB could re-examine its data to see if GIB could better identify 

the source of the £1,250m of passive interest to see if it was harmful to MS. 

 

- CHAIR sought views on whether a deferral should be granted. 

 

- COM said that the assessment had to be final by the end of current presidency. The only other opportunity to do 

this was the next Code meeting which was only three weeks away. […] 
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- DE supported ES, asking UK what information could contradict that already given. 

 

- UK noted that it had expressed a point of principle about the precedents on which the report was based and 

wished to clarify the origins of the non-GIB source interest which was a key element of the assessment. 

 

- COM said that reference to any precedents set by previous assessments needed to be made by UK not COM. The 

assessment's reference to past harmful assessments was only illustrative. On the question of further information, 

the data supplied by GIB itself showed a large amount of passive income but of course COM was open to 

correction. 

 

- CHAIR concluded that the decision could be deferred until the next meeting.” 

 

Source: informal meeting minutes of the Group 17 October 2012, p. 3-4. 

 

Shortly after the Group’s ‘harmful’ assessment (2013), Gibraltar repealed the full and automatic 

exemption regime for passive interest income945, and the Group, therefore, concluded that 

Gibraltar’s proposals were adequate to achieve rollback946. Based on this legislative 

amendment, all intra-group interest income (both domestic and foreign) of a Gibraltar company 

is taxed at the mainstream 10% tax rate.947 It is fully tax exempt only when the total amount of 

intra-group interest income is less than GBP 100.000,- per annum.948 

 

One year later (2014), Gibraltar also abolished the exemption regime for passive royalties (apart 

from a similar threshold)949, even though there was no political obligation for Gibraltar on the 

part of the Group to rollback this element. The legislative amendment provides that all royalty 

income accrued in or derived from Gibraltar will, in principle, be taxed at the normal corporate 

tax rate. Like intra-group interest income, royalty income is deemed to accrue in or derive from 

Gibraltar where the company receiving the royalties is registered in Gibraltar. 

 

Gibraltar’s decision to abolish the exemption regime for royalties was unquestionably linked to 

the Commission's decision to initiate a State aid procedure into Gibraltar’s tax system and its 

tax ruling practice, with a focus on (one hundred and sixty-five) tax rulings granted between 

2011-2013950.951 The Commission decided to do so after complaints from Spain, which boiled 

down to the allegation that Gibraltar had granted a selective advantage to the offshore sector 

through the combined effect of the application of its territorial tax system and the exemption 

regime for passive income.952 In its recent State aid decision, the Commission confirmed that 

companies receiving interests or royalties were exempted from taxation in Gibraltar without a 

valid justification.953 It concluded that the exemption regime significantly favoured certain 

companies belonging to multinational groups engaged in certain intra-group activities, such as 

 
945 See room document #2 of the Group of 29 May 2013, p. 1-12. 
946 See informal meeting minutes of the Group of 29 May 2013, p. 7-8 and report of the Group of 21 June 2013, 

doc. no. 11465/13, p. 4. 
947 See room document #2 of the Group of 29 May 2013, p. 2. 
948 See room document #2 of the Group of 29 May 2013, p. 2. 
949 See Commission decision to extend the State aid proceedings of 1 October 2014 no. SA.34914 (UK- 

Gibraltar Corporate Tax regime (ITA 2010)) (2013/C), OJEU C/369/2016, par. 17, p. 85.  
950 See Commission decision to initiate the State investigation procedure of 16 October 2013 no. SA.34914 (UK- 

Gibraltar Corporate Tax regime (ITA 2010)) (2013/C), OJEU C/348/2013. 
951 See informal meeting minutes of the Group of 22 October 2013, p. 9 and report of the Group of 29 November 

2013, doc. no. 16656/13, par. 12, p. 4. 
952 See Commission decision to initiate the State investigation procedure of 16 October 2013 no. SA.34914 (UK- 

Gibraltar Corporate Tax regime (ITA 2010)) (2013/C), OJEU C/348/2013, par. 1 and 6. 
953 See Commission State aid decision of 19 December 2018 no. SA.34914 (UK- Gibraltar Corporate Tax 

regime (ITA 2010)) (EU) 2019/700, OJEU L/119/2019, p. 151-201. 



 167 

the granting of intra-group loans or the right to use intellectual property rights. Not surprisingly, 

the Commission, therefore, concluded that the exemption regime was designed to attract 

international companies to Gibraltar and that it significantly reduced the level of taxation of 

certain companies belonging to a multinational group. Remarkably, the Commission’s decision 

shows that on the basis of several tax rulings passive interest (and royalty) income remained 

tax exempt, despite the fact that Gibraltar had adopted legislative amendments to bring its 

regime in line with the Code by including interest income in 2013 (and royalty income in 2014 

on a voluntary basis) within the scope of taxation.954 It, therefore, appears that Gibraltar, at least 

in certain cases, continued the application of the harmful regime based on a (non-transparent) 

administrative practice and, thus, had not respected its rollback commitment vis-à-vis the 

Group. This probably explains Spain’s complaints and the Commission’s decision to 

investigate. 

 

 

7.2.3 The Gibraltar Tax treatment of asset holding companies 

 

Following persistent complaints from Spain955, the Group agreed (late 2013) to investigate other 

potentially harmful aspects of the Gibraltar territorial tax system, which had not previously 

been examined by the Group (see the Gibraltar Territorial tax system and exemption regime for 

passive income (Case A/1, 2012; see Section 7.2.2)) and were not part of the recently completed 

State aid procedure.956 The Group’s new investigation focused on the Gibraltar Tax treatment 

of asset holding companies (Case A/2, 2016). Residents of Gibraltar established approximately 

10,000 of such asset holding companies ('shell' or 'dormant' companies) as a vehicle for holding 

assets.957, 958 The term ‘asset holding companies’ does not imply the availability of a preferential 

tax regime for these companies.959 It is merely a description of the purpose for which these 

companies were incorporated. Asset holdings were taxed on the same territorial basis as other 

companies in Gibraltar.960 In principle, only income accruing in or derived from Gibraltar was 

taxable. As explained, passive interest and royalty income were excluded from this general rule 

since 2013, and both types of passive income are now deemed to accrue in Gibraltar (see the 

Gibraltar Territorial tax system and exemption regime for passive income (Case A/1, 2012; see 

Section 7.2.2)). 

 

 
954 The Commission ordered the United Kingdom to recover the State aid from the beneficiaries. See 

Commission press release of 19 December 2018, doc. no. IP/18/6889 and Commission State aid decision of 19 

December 2018 no. SA.34914 (UK- Gibraltar Corporate Tax regime (ITA 2010)), OJEU L/119/2019. 
955 See room document #6 of the Group of 11 September 2013, informal meeting minutes of the Group of 11 

September 2013, p. 6, informal meeting minutes of the Group of 22 October 2013, p. 9, informal meeting 

minutes of the Group of 27 January 2014, p. 3 and report of the Group of 29 November 2013, doc. no. 16656/13, 

par. 13, p. 4. 
956 See informal meeting minutes of the Group of 18 March 2014, p. 3, report of the Group of 29 November 

2013, doc. no. 16656/13, par. 12, p. 4 and report of the Group of 6 June 2014, par. 16, p. 5. 
957 See room document #3 of the Group of 20 November 2014, room document #4 of the Group of 21 October 

2015, room document #2 of the Group of 2 February 2016 and informal meeting minutes of the Group of 18 

March 2014, p. 3. 
958 See room document #3 or the Group of 20 November 2014, p. 1. 
959 For the agreed description, see room document #4 of the Group of 21 October 2015. For more information on 

this regime, see room document #23 of the Group of 22 October 2014, room document #8 of the Group of 2 June 

2015, room document # 5 of the Group of 21 October 2015, room document #6 of the Group of 21 October 2015, 

room document #2 of the Group of 18 November 2015, room document #7 of the Group of 18 November 2015 

and room document #2 of the Group of 2 February 2016.  
960 See room document #10 of the Group of 12 April 2016, p. 2.  
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Gibraltar, represented by the United Kingdom, argued that asset holding companies did not 

engage in any commercial activities, be it trade, investment or the receipt of passive income, 

such as interest and royalties. Their non-taxation was not due to the territorial system, but to 

the fact that they did not engage in any trade and therefore did not make a profit on which they 

should be taxed in Gibraltar.961 Besides, Gibraltar considered that their tax treatment fell outside 

the Code’s scope, because it was not a ‘business taxation’ issue, as individuals mainly created 

these companies.962 It also submitted that the Group was being misused by Spain to deepen its 

political agenda for the “destabilisation of Gibraltar”963. Spain contested these arguments and 

argued that the asset holding companies were de facto excluded from taxation under the 

Gibraltar territorial tax system and had no economic substance or real presence in Gibraltar (see 

Box 7.4 below).964 It considered that the territoriality principle should be applied in conjunction 

with effective anti-abuse rules in order to ensure that income not taxed in the territory of 

Gibraltar is taxed in the source state and to avoid BEPS-tax planning strategies.965  

 

Box 7.4: Group’s concerns about the Gibraltar Tax treatment of asset holding companies (Case A/2, 2016) (2015) 

 

“- COM presented its paper (room document #2) which provided a wider view of the territoriality principle in the 

Gibraltar's 2010 Income Tax Act (ITA). COM was asked to prepare this paper at the last meeting, when the Group 

was unable to make a final decision about the work on the Gibraltar "asset holding" or "shell companies". COM 

explained its understanding of the treatment of five different types of income (trading income, interest, royalties, 

dividends and rental income) and concluded that issues may arise only with respect to income from the renting of 

movable property outside of Gibraltar, as it is possible that this income is taxed neither in Gibraltar nor in the state 

where the property is located. 

 

- ES did not agree with the analysis made by COM. ES argued that: 1) capital gains should also be considered as 

this is clearly a case of double non-taxation; 2) dividends are not taxed at all in Gibraltar, while the PSD is 

applicable; 3) interest different from those received on intercompany loans is not taxed at all in Gibraltar, while 

the IRD is applicable; 4) most of the trading income obtained by Gibraltar companies is not subject to tax in 

Gibraltar and it is difficult to recognise a permanent establishment in case of e-businesses. ES referred to the papers 

annexed to its document (advertising material produced by tax advisers in Gibraltar) and said that they showed 

that shell companies were being used to avoid tax. ES also recalled that it had provided evidence that Gibraltar's 

shell companies earned income (in the form of interest, rents and capital gains). ES concluded that should the 

Group decide not to assess this regime, this would set a bad precedent. 

 

- UK agreed with COM’s conclusions. In response to the issues raised by ES, UK noted that: 1) many countries 

have participation exemption regimes for dividends and the issue of ensuring that dividends are properly taxed 

once will be examined in the context of the guidance on inbound profits; 2) the IRD has an anti-abuse clause; 3) 

domestic rules, if properly enforced, could ensure taxation of trading income, while the issue of permanent 

establishment in the context of the digital economy is a general one not specific to Gibraltar. UK said that the 

evidence did not justify an assessment by the Group and concluded that a more proportionate approach would be 

for ES to address the issues through domestic legislations combined with information exchange mechanisms. 

 

- FR argued that the discussion clearly showed that the Group’s mandate and governance should be strengthened. 

FR also pleaded in favour of a closer examination of the Gibraltar's regime for shell companies. 

 

 
961 See room document #23 of the Group of 22 October 2014, p. 1-2, room document #3 of the Group of 20 

November 2014, p. 1 and room document #4 of the Group of 21 October 2015, p. 1. 
962 See room document #3 of the Group of 20 November 2014, p. 1, room document #4 of the Group of 21 October 

2015, p. 1-2, informal meeting minutes of the Group of 22 October 2014, p. 3 and informal meeting minutes of 

the Group of 21 October 2015, p. 4-5. 
963 See note of the Government of Gibraltar of May 2015, p. 3. 
964 See room document #6 of the Group of 11 September 2013, p. 1-4, room document #3 of the Group of 20 

November 2014, p. 1, room document #4 of the Group of 21 October 2015, p. 1, informal meeting minutes of the 

Group of 18 March 2014, p. 3, and informal meeting minutes of the Group of 18 November 2015, p. 2-4. 
965 See room document #3 of the Group of 20 November 2014, p. 1. 
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- IT agreed with FR and explained that the Group should continue its examination of the Gibraltar's regime for 

shell companies to avoid giving the impression that it was inactive to wider public). 

 

- CHAIR suggested closing the dossier and looking at territoriality issues in the context of the discussions on the 

revision of the Group mandate. 

 

- FR and IT opposed this proposal. 

 

- COM pointed out that there were two separate issues at stake: 1) Gibraltar's asset holding companies; 2) 

Gibraltar's territorial tax system. As regards the first issue, COM recalled that ES provided some concrete examples 

but noted that these examples did not show that there were problems concerning corporate income tax. Therefore, 

COM explained that, in order to continue on this dossier, it would need additional evidence and asked MS to 

provide this evidence. As regards the second issue, COM recalled the work on the ITA began in 2012. The 

description of the regime then included a number of issues (such as capital gains) which the Group did not pursue. 

The Group decided to look at the territoriality principle and the treatment of interest and royalties. COM thought 

that the Group should therefore look at issues which it had not previously considered such as rental income but 

pointed out that, in that case, more evidence would be needed. 

 

- Ultimately ES and UK were able to agree on a text for the report to ECOFIN. According to this compromise, the 

Commission, Spain and the UK are invited to elaborate the agreed description to include details of the types of 

income received by Gibraltar asset holding companies, in order to then consider whether these companies are 

appropriately taxed.” 

 

Source: informal meeting minutes of the Group of 18 November 2015, p. 2-4. 

 

After Gibraltar and the United Kingdom accepted the Commission's conclusion that the tax 

treatment of asset holding companies fell within the scope of the Code for “the simple reason 

that they are companies”966, 967, the Group assessed part of their tax treatment to be harmful in 

2016.968 This assessment departed from the Group’s usual practice since the factual context 

concerning income generated by the asset holding companies was unclear969 due to difficulties 

on the part of Gibraltar authorities in providing sufficient information on the functioning of 

their tax system regarding these companies.970 It was not clear what kind of assets these 

companies were holding and whether they generated untaxed (rental) income abroad and, if so, 

the amount of that income. This was because, historically, these companies were not obliged to 

file tax returns if they did not have any commercial activities or did not receive any income. At 

the time, it was considered that such an obligation would impose a cost burden on the tax 

authority that would not generate revenue.971 In order to improve this situation, to create 

additional protection against tax avoidance practices, and perhaps more importantly, to address 

new Commission’s concerns in the extended State aid procedure covering Gibraltar's tax rulings 

 
966 See room document #3 of the Group of 20 November 2014, p. 3. 
967 See informal meeting minutes of the Group of 20 November 2014, p. 3 and report of the Group of 11 

December 2014, par. 16, p. 5. 
968 For the Group’s decision, see report of the Group of 13 June 2016, doc. no. 9912/16, par. 27, p. 7 and 

informal meeting minutes of the Group of 2 June 2016, p. 4-5, and for the Council’s endorsement, see Council 

Conclusions of 17 June 2016, doc. no. 10324/16, p. 22.  
969 See, e.g., room document #10 of the Group of 12 April 2016, p. 1, room document #11 of the Group of 2 June 

2016 and informal meeting minutes of the Group of 12 April 2016, p. 6. 
970 See, e.g., room document #2 of the Group of 2 February 2016, p. 1-2, informal meeting minutes of the Group 

of 17 September 2015, p. 2, informal meeting minutes of the Group of 2 June 2015, p. 4 and informal meeting 

minutes of the Group of 2 February 2016, p. 2-3. 
971 See room document #2 of the Group of 2 February 2016, p. 1. 
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practice972, the tax legislation has been amended as from 2016 requiring all companies to file a 

tax return, whether or not they have generated revenue.973  

 

The lack of information made it difficult, if not impossible, for the Group to make a formal 

assessment on a factual basis (see Box 7.5 below). As a result, the Group was confronted with 

the question of who would bear the burden of proof to demonstrate that the asset holding 

companies generated revenues of sufficient size to be able to potentially affect the location of 

business activities in the EU, in the sense of Paragraph A1 of the Code.974 Most Member States 

and the Commission considered that a situation should be avoided where a regime was not 

assessed merely because of a lack of information.975 The United Kingdom proposed revisiting 

the Gibraltar case in the future when there was a material basis for the assessment, rather than 

making assumptions about potential harmful tax competition effects.976 However, Spain, 

supported by Italy977 and France978, managed to convince the Group “that it could not sit back 

and do nothing”979. The Group, therefore, decided to assume in the assessment that the tax 

treatment of asset holding companies could potentially affect the location of business activities 

in the EU (see Box 7.5 below).980  

 

Box 7.5: Group’s concerns about the lack of information on the Gibraltar Tax treatment of asset holding 

companies (Case A/2, 2016) (2016) 

 

“- COM introduced its room document which was based on the discussions between ES and UK. COM noted that 

the situation was sub-optimal. The lack of information meant that it was not possible to assess the measure on a 

factual basis; this was clearly not a good way forward. The Group needed to avoid a situation where a regime was 

not assessed simply because there was no information available. 

 

- COM therefore proposed preparing a draft assessment based on the assumption that the companies received 

different types of income. Once this had been completed UK would be able to provide additional information to 

counter the assumptions made in the draft. This would enable progress on the work to be made and also potentially 

limit the type of information that Gibraltar would need to consider. 

 

- UK noted that while the dearth of information was not acceptable, the companies concerned were (from 1 January 

2016) obliged to make a tax return. However, the information was not available regarding the past and putting the 

burden of proof onto Gibraltar did not change that. Since the problematic feature of the regime had already been 

changed UK did not see what could be done, i.e. rollback had already been implemented. 

 

- ES said that it was not just a question of exchange of information. It was also a question of territoriality and 

BEPS. The regime was causing a lot of problems for ES. The Group could not sit back and do nothing. 

  

 
972 See Commission press release of 19 December 2018, doc. no. IP/18/6889 and Commission State aid decision 

of 19 December 2018 no. SA.34914 (UK- Gibraltar Corporate Tax regime (ITA 2010)), OJEU L/119/2019. See 

also Commission decision to initiate the state investigation procedure of 16 October 2013 no. SA.34914 (UK- 

Gibraltar Corporate Tax regime (ITA 2010)), OJEU C/348/2013 and Commission decision to extend the State 

aid proceedings of 1 October 2014 no. SA.34914 (UK- Gibraltar Corporate Tax regime (ITA 2010)), OJEU 

C/369/2016. 
973 See room document #2 of the Group of 2 February 2016, p. 1-2. 
974 See informal meeting minutes of the Group of 2 June 2015, p. 4 and informal meeting minutes of the Group 

of 2 February 2016, p. 2-3. 
975 See informal meeting minutes of the Group of 2 February 2016, p. 2. 
976 See informal meeting minutes of the Group of 2 February 2016, p. 3. 
977 See informal meeting minutes of the Group of 18 November 2015, p. 3. 
978 See informal meeting minutes of the Group of 18 November 2015, p. 3. 
979 See informal meeting minutes of the Group of 2 February 2016, p. 2. 
980 See informal meeting minutes of the Group of 2 February 2016, p. 2-3 and room document #10 of the Group 

of 12 April 2016, p. 1. 
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- UK said that narrowing down the types of income that might be relevant would not really help Gibraltar to 

provide information, as it did not have any. UK suggested revisiting the issue in the future when there was a 

material basis for the assessment rather than making assumptions about double non-taxation. 

 

- CHAIR asked the Group if there were any objections to COM’s proposal. There were not so the Chair asked 

COM to draft an assessment on the assumption that the companies did have income.” 

 

Source: informal meeting minutes of the Group of 2 February 2016, p. 2-3. 

 

After three years of in-depth examination (2013-2016), the Group eventually concluded, in line 

with the Commission's draft assessment (see Box 7.6.below)981, that a potential problem could 

only arise in the case of (non-trade) rental income received by a Gibraltar asset holding 

company in respect of a movable property (e.g., a yacht) located in another country.982 In that 

case, the rental income is not taxed in Gibraltar and is unlikely to be taxed in the other country, 

as it will generally not be attributed to a foreign permanent establishment in the (other) country 

where the property is located.983 The Group agreed with the Commission’s draft assessment 

that the non-taxation of (non-trading) rental income was likely to mainly benefit transactions 

with non-residents (harmful ring-fencing I characteristic) and that the Gibraltar domestic tax 

base was protected from the beneficial effect of the tax treatment (harmful ring-fencing II 

characteristic).984  

 

Box 7.6: Commission’s draft assessment of the Gibraltar Tax treatment of asset holding companies (Case A/2, 

2016) related to ring-fencing (2016) 

 

“Criterion 1: “whether advantages are accorded only to non-residents or in respect of transactions carried out with 

non-residents” […] 

 

1a) Criterion 1a concerns the de jure application of the measure. ITA10 applies the territorial charge to all 

companies whether they are resident in Gibraltar or not. We therefore propose a cross ('X') for this criterion. 

 

1b) Criterion 1b takes account of the de facto effect of the measure. For the purposes of this assessment it is 

assumed that the asset holding companies collectively receive a material amount of the following types of income. 

 

Trading income: Trading income is taxed on a territorial basis. A trade carried on in Gibraltar will be taxed there. 

A trade carried on outside Gibraltar by a Gibraltar company should be recognised as a foreign permanent 

establishment (“FPE”) in the territory in which the activities take place. This means the 0% rate is likely to benefit 

transactions with non-residents. However, the territorial basis of charge for active business income is fully in line 

with international principles concerning the allocation of cross border income, according to which income 

allocable to a FPE may be taxed in the other state (article 7, OECD Model Convention). 

 

Interest: The Group assessed the treatment of interest income under ITA10 as harmful at its meeting on 8 

November 2012. The Group accepted rollback proposals at its meeting on 29 May 2013. 

 

Royalties: The Group assessed the treatment of royalties under ITA10 as not harmful at its meeting on 8 November 

2012 because the figures involved were not significant. 

 

Dividends: A Gibraltar company is not taxed on either domestic or foreign dividends that it receives. However, 

the taxation of dividends by all Member States together with their dependent and associated territories is being 

considered separately as part of the Group’s work on inbound profits. 

 
981 See room document #10 of the Group of 12 April 2016. 
982 See report of the Group of 13 June 2016, doc. no. 9912/16, par. 27, p. 7, informal meeting minutes of the 

Group of 18 November 2015, p. 2 and informal meeting minutes of the Group of 2 June 2016, p. 4-5. 
983 See room document #2 of the Group of 18 November 2015, p. 1-2 and room document #10 of the Group of 

12 April 2016, p. 3. 
984 See report of the Group of 13 June 2016, doc. no. 9912/16, par. 27, p. 7, informal meeting minutes of the 

Group of 12 April 2016, p. 6 and informal meeting minutes of the Group of 2 June 2016, p. 4-5. 
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Rents: Income from property is included in Schedule 1. It is defined as “any rents, premiums and any other profits 

arising from any interest in real property”. It is taxed on a territorial basis. Rental income can either come from 

movable or immovable property. Income from immovable property owned by a Gibraltar company is taxed in 

Gibraltar if the property is located in Gibraltar. If the property is located elsewhere the income from it may be 

taxed in the state in which it is located. This treatment is in line with general international principles concerning 

the allocation of cross border income (article 6, OECD Model Convention). The tax treatment of movable property 

owned by a Gibraltar company will depend on how the transactions are organised, and whether the trade is assessed 

as being conducted in Gibraltar. Where they are organised as a trade the income would be taxed as a trade either 

in Gibraltar or as a FPE. However, in general where non-trading rental income is received by a Gibraltar company 

in respect of movable assets located outside of Gibraltar, such income will not be taxed in Gibraltar and is unlikely 

to be taxed in the other territory because it is not attributable to a FPE under article 7 of the OECD Model 

Convention. This could give beneficial treatment to transactions with non-residents. 

 

Capital gains: There is no capital gains tax in Gibraltar. Therefore there does not appear to be any beneficial 

treatment of transactions with non-residents. They are treated the same as transactions with residents. In 2011 the 

Group reviewed the new tax regime in the Isle of Man which also included no capital gains tax. This was not 

identified as a harmful element of the Isle of Man measure. 

 

The above analysis can be summarised as follows. Based on the existing practice of the Group, the treatment of 

interest and royalties is not part of this assessment. Trading income is taxed on a territorial basis. However, the 

effective exemption of the profits of a FPE is in line with international principles and should not be regarded as 

harmful. Rental income is also taxed on a territorial basis. The non-taxation of income from immovable property 

in other states is in line with international principles and should not be regarded as harmful. The non-taxation of 

non-trading rents from movable property located outside Gibraltar is likely to grant tax benefits wholly or mainly 

in respect of transactions with non-residents. This is potentially harmful. Dividends and capital gains are not 

subject to CT at all in Gibraltar. The exemption of foreign and domestic inter-company dividends is widely 

accepted and the effectiveness of Member States’ rules in this area is being considered separately. The Group has 

previously accepted other regimes which do not tax capital gains. On this basis we would propose a tick (“V”) for 

this criterion to the extent that the companies receive non-trading rents in respect of movable assets situated outside 

Gibraltar.  

 

Criterion 2: “whether advantages are ring-fenced from the domestic market, so they do not affect the national tax 

base”  

 

Like criterion 1, criterion 2 is considered from both a de jure and a de facto perspective. 

 

2a) What has been written under criterion 1a applies analogously to criterion 2a as well. Chargeability of a 

company's profits is determined by reference to schedule 1 and whether the income accrues in or is derived from 

Gibraltar or is deemed to do so (regardless of where either party to the transaction is resident). This reflects the 

broadly territorial nature of the charging provision. On this basis we propose a cross ("X") for this criterion. 

 

2b) Following Group practice, on the basis of the explanations provided above and the assessment under criterion 

1b, the evaluation of criterion 2b follows the same reasoning. The treatment of interest and royalties is not part of 

the assessment. The non-taxation of dividends and capital gains apply equally to domestic and foreign profits and 

is being considered separately. In comparison, the non-taxation of the profits of a FPE and income from immovable 

property outside Gibraltar protects the domestic tax base but is in line with international principles. However, the 

effective 0% rate on non-trading rents from movable property located outside Gibraltar is likely to mainly benefit 

transactions with non-residents and therefore does not affect the domestic tax base.  

 

On that basis we conclude that de facto, the domestic tax base has been protected in the case of companies receive 

non-trading rents from movable property outside Gibraltar. To that extent we therefore suggest a tick ("V") for 

this criterion.” 

 

Source: room document #10 of the Group of 12 April 2016, p. 2-4. 
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The United Kingdom was unable to counter the assumption in the (draft) assessment that the 

asset holding companies received rental income of a material amount.985 The Group, therefore, 

found the tax treatment of income from movable property received by asset holding companies 

to be de facto harmful on an assumptive assessment.986 By contrast, the tax treatment of 

immovable property rental income received by asset holding companies was not considered 

problematic, as in such a case the taxing rights remain with the country where the immovable 

property is located. Under the territoriality principle, for example, income from immovable 

property located in Gibraltar will be taxed in Gibraltar, because it is derived from that territory, 

while income from immovable property located in another country will often be taxed in that 

other country on the basis of its national tax law combined with international principles on the 

allocation of cross-border income, from immovable property (see Article 6 of the OECD Model 

Treaty).987 

 

In 2018, the Group approved the rollback solution which ensures that where non-trading rental 

income is received by a Gibraltar asset holding company in respect of movable property located 

outside Gibraltar, such income will now be deemed to “accrue in and derive from Gibraltar” 

and is, therefore, taxed in Gibraltar.988 Both Spain and the United Kingdom formally agreed 

with the Group's assessment (and the rollback amendments), but both countries expressed 

political reservations regarding the outcome of this case. For instance, Spain argued, at 

ministerial level in the Council, that the assessment was insufficient and that certain aspects 

required further scrutiny, notably the tax treatment of capital gains under Gibraltar’s territorial 

tax system and the lack of transparency and tax information.989 Conversely, the United 

Kingdom considered that the conclusions were based on limited evidence and should be revised 

as soon as additional information on asset holding companies becomes available.990 Time will 

tell whether this case will be re-opened. 

 

 

7.2.4 The Isle of Man Retail tax regime 

 

In 2013, the Isle of Man implemented a Retail tax regime (Case A/3, 2013), which introduced 

a special (higher) tax rate of 10% for companies operating a retail business on the British Crown 

Island in derogation of mainstream zero tax rate.991 Before the introduction of this (higher) tax 

rate, the only exception to the zero tax was a 10% rate for business income from banks and 

income from land and real estate (see also the Isle of Man Distributable profits charge regime 

(Case B/3, 2007; see Section 7.3.4) and the Isle of Man Attribution regime for individuals (Case 

B/5, 2011; see Section 7.3.5)).  

 
985 See informal meeting minutes of the Group of 2 February 2016, p. 2-3 and informal meeting minutes of the 

Group of 2 June 2016, p. 4-5. 
986 See report of the Group of 13 June 2016, doc. no. 9912/16, par. 27, p. 7 and informal meeting minutes of the 

Group of 2 June 2016, p. 4-5. 
987 See, e.g., room document #2 of the Group of 18 November 2015, p. 1-2 and room document #10 of the Group 

of 12 April 2016, p. 3. 
988 See report of the Group of 20 November 2018, doc. no. 14364/18, par. 23, p. 6 and report of the Group of 20 

November 2018, doc. no. 14364/18 ADD13, p. 1-4. See also working paper of the Group of 18 July 2018, doc. 

no. 8971/2018 and working paper of the Group of 9 October 2018, doc. no. 11939/2018 and working paper of 

the Group of 6 November 2018, doc. no. 13386/2018. 
989 See declaration of Spain in the Council Conclusions of 17 June 2016 and footnote 2 of report of the Group of 

13 June 2016, doc. no. 9912/16, par. 27, p. 7. 
990 See footnote 3 of report of the Group of 13 June 2016, doc. no. 9912/16, par. 27, p. 7. 
991 For the agreed description, see room document #6 of the Group of 22 October 2013. For more information on 

this regime, see room document #1 of the Group of 29 May 2013, room document #5 of the Group of 11 

September 2013 and practice note of the Isle of Man Government of 22 March 2013 no. PN 181/13.   
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The retail regime applied to companies with a taxable profit from retail activities in excess of 

the ‘small company’ limit of GBP 500,000. Consequently, retail businesses with taxable profits 

below the small company limit were taxed at the standard 0% rate. Moreover, the regime 

applied only to companies that actually carry on a retail business on the island. In this regard, 

the main focus is on the location where the activity of the company actually takes place, rather 

than on the location of its customers, which is merely one of the many indications for 

identifying the company’s location of business.992  

 

Examples of retail activities that fell within the material scope of the regime are supermarkets; 

car sales’; petrol sales; convenience stores; online sales; mail-order sales; etc.993 As a 

consequence, profits from wholesale activities, where goods are sold to other businesses, were 

not taxed at the special (higher) tax rate of 10%, but at the mainstream zero tax rate. If a 

company received income from both retail and non-retail business, only the profits attributable 

to the retail business were taxed at the higher tax rate of 10%, and only insofar these profits 

exceed the small company limit.994  

 

The Group, eventually, decided that there was no need to formally assess this regime under the 

Code.995 Remarkably, the Group’s report formulated this decision in such a manner that it 

would not create a ‘harmful’ precedent (see Box 7.7 below). 

 

Box 7.7: Group’s decision to not formally assess the Isle of Man Retail tax regime (Case A/3, 2013) (2013) 

 

“As regards UK: Isle of Man retail tax, in its meeting on 22 October 2013, the Group was presented with the 

agreed description of this measure. After receiving the requested information on this regime by the Isle of Man 

and further discussion, the Group agreed that there was no need for this measure to be assessed against the criteria 

of the Code of Conduct. But as concerns were raised that the 0% tax rate that generally applies in the Isle of Man 

could facilitate tax avoidance by both digital companies and non-digital companies receiving income flows, the 

Group noted that this decision not to assess does not constitute a precedent, and is without prejudice to future cases 

or developments, such as the outcome of the OECD work on the taxation of the digital economy.” 

 

Source: report of the Group of 19 November 2013, par. 9, p. 3. 

 

The Group’s decision to limit the precedent value of its conclusion, in this case, was prompted 

by concerns, in particular from France, Italy and Germany996, that the Group's decision should 

not imply that such a regime could not be considered harmful if copied by (other) Member 

States in a different context (see Box 7.8 below). 

 

Box 7.8: Group’s concerns on the precedent value of the Isle of Man Retail tax regime (Case A/3, 2013) (2013) 

 

“FR, DE and IT were not entirely reassured by the description. They were concerned by the precedent value the 

Group's decision might have, i.e. it might not be acceptable for this sort of measure to be adopted in a different 

national context. They did not want to endorse this approach in all circumstances.” 

 

Source: informal meeting minutes of the Group of 22 October 2013, p. 3. 

 

 
992 See room document #6 of the Group of 22 October 2013, p. 3.  
993 See practice note of the Isle of Man Government of 22 March 2013 no. PN 181/13, p. 2.   
994 See practice note of the Isle of Man Government of 22 March 2013 no. PN 181/13, p. 2-3.   
995 See report of the Group of 19 November 2013, par. 9, p. 3. 
996 See, e.g., informal meeting minutes of the Group of 29 May 2013, informal meeting minutes of the Group of 

11 September 2013 and informal meeting minutes of 22 October 2013.  
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The Group’s main concern was the interaction of the regime with the digital economy, and, 

more specifically, with the taxation of online business.997 Especially, Spain and France pointed 

out that there appeared to be a differentiated treatment concerning online sales and mail order 

activities (see Box 7.9 below).998 For example, France highlighted that an online retailer based 

in the Isle of Man selling products to customers in other Member States would, in most cases, 

not be affected by the special (higher) rate for the retail business, but that, instead, the 

mainstream 0% rate would often apply to that type of business income.999 The reason for this 

is that, as noted above, the new regime only applied to companies that actually carried on a 

retail business on the island. Consequently, an online retail company must have ‘real’ activities 

on the Isle of Man before it could have been affected by the regime. As observed by the 

Commission during one of the Group’s meetings, “it was not sufficient to simply […] place 

servers on the island”. In such a case, the mainstream zero rate would apply.  

  

The discussion on possible harmful tax competition effects on this point was countered by the 

United Kingdom on the basis of economic impact data on the use of the regime, which 

demonstrated that the material overall effect of the regime was very limited in terms of the 

number of taxpayers and the total amount of corporate tax subject to the mainstream zero tax 

rate.1000 This information clearly indicated that the zero tax rate had remained the standard rate 

and that the tax rate of 10% was applied in derogation of the Isle of Man’s benchmark tax 

system (see also Box 7.9 below). While several Member States expressed concerns about the 

zero tax rate, since it meant that most of the business profits were not taxed at all on the Isle of 

Man, the Group recognized at that time that a zero tax rate, in principle, is not incompatible 

with the principles and criteria (including the gateway criterion; see Chapter 6.4) of the Code. 

However, during the recent drawing up of the EU tax haven blacklist, the Group condemned 

the Isle of Man Zero-rate tax system as a whole because of a de facto lack of substance (see 

Section 7.3.5). 

 

Box 7.9: Group’s discussion on the Code’s compatibility of the Isle of Man Retail tax regime (A/3, 2013) (2013) 

 

“- FR had asked about online trading and was troubled by the answers. 

 

- UK said that it did not believe that establishing online retailers was economic on the IOM due to the associated 

costs of transport. Given the existence of a large online market in the UK if there were advantages for an online 

retailer in being established in the IOM someone would have already done it. 

 

- ES had similar doubts to FR, especially about digital services. However, the new information indicated that the 

effect was small so ES wondered if it was possible to come back to this issue in the future to see how it had 

developed. […] 

 

- DE said that it had not asked a specific question but noted that if the IOM regime was approved the Group had 

to be aware that income was not being taxed at all. Maybe the Group should be more creative in how it talked 

about tax competition? 

 

- FR, reacting to the UK's answer, said there appeared to be differentiated treatment for online sales. FR was 

worried what precedence this might set for other countries where the economic circumstances were different. 

 

- COM noted that the general rate was 0% and this measure applied a higher rate to certain profits so it was difficult 

to see the Code Criteria applying. 

 

 
997 See, e.g., informal meeting minutes of the Group of 11 September 2013, p. 3-4. 
998 See room document #5 of the Group of 11 September 2013. 
999 See room document #5 of the Group of 11 September 2013. 
1000 See room document #1 of the Group of 20 March 2013, p. 4 and room document #5 of the Group of 11 

September 2013, p. 3-4.  
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- UK agreed with the broad points about the taxation of the digital economy made by FR and DE. These were 

being discussed in the OECD and the IOM measure should not be used as alternative basis for that work. The 

question was whether the measure complied with the Code and, whilst acknowledging the reservations about the 

0% rate, the measure was not a ring-fence tax – in fact it was the opposite. 

 

- CHAIR suggested that the Group did not consider the issue further but maybe reopen it once the BEPS work was 

complete. 

 

- IE noted that a de facto analysis had previously been used as a further level of consideration to overrule a de jure 

analysis so here the point was that if there was no de facto problem then the Group could perhaps afford to be 

relaxed about theoretical issues. Secondly there was no dispute that 0% was the general rate with 10% being 

applied elsewhere; however, this had not previously been a sectoral issue. 

 

- COM pointed out that not all MS were OECD members and that the existence of a wider discussion did not mean 

that there was no need for an EU position. COM was inclined to assessing the measure to avoid uncertainty. The 

UK's point was that there was no de facto harm but the Group does not want to suggest the regime is not harmful 

in case it were copied in more propitious economic circumstances. However, the 0% general rate presented obvious 

difficulties for any assessment. 

 

- CHAIR suggested phrasing the report in such a way as to ensure that a decision not to assess did not have any 

precedent value. 

 

- DE said postponement until after the completion of the BEPS work was the wrong course of action. The Code 

Group's task was to examine EU regimes. The Group must deal with its own issues rather than waiting for someone 

else to do it for them. 

 

- CHAIR agreed; if the BEPS outcome means that Code discussions needed to be revisited that would trump the 

rules on precedence.” 

 

Source: informal meeting minutes of the Group of 11 September 2013, p. 3-4. 

 

Issues relating to the taxation of the digital economy, as discussed in this case, are still an 

important topic of debate at international and supranational level. Both the OECD and the EU 

are still struggling to decide on the most appropriate policy response to address the challenges 

in this area.1001 

 
 

7.3  Shareholder tax regimes 

 

7.3.1  Overview 

 

As a general rule, shareholder tax regimes fall outside the scope of the Code, because they are 

mostly applied at shareholder level (and not at company level) and, therefore, in principle, are 

not a ‘business taxation’ measure, in the sense of Paragraph A1 of the Code (see Chapter 6.3.2). 

Consequently, this type of regime is generally not scrutinised by the Group. However, as 

illustrated in Table 7.2 below, the Group decided in a number of cases that certain (aspects of) 

shareholder tax regimes were in fact considered to be covered by the Code, because in these 

cases the (interaction of the) tax levied at company and shareholder level was part of a 

preferential tax scheme. As shown in the table, the State aid prohibition was used in only one 

case, for the simple reason that this prohibition does not apply in dependent or associated 

territories of Member States where most of such regimes were applied. 

 

 
1001 See, e.g., OECD BEPS Secretary-General Report to G20 Finance Ministers and Central Bank Governors, 8 

June 2019 and OECD BEPS Programme of Work to Develop a Consensus Solution to the Tax Challenges 

Arising from the Digitalisation of the Economy, 31 May 2009. 
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In the cases listed below, the Group held lengthy debates on several interesting topics, including 

whether the shareholder regimes had harmful effects on ‘business taxation’ and whether they 

fell within the material scope of the Code. The key concern regarding these regimes was that 

the interaction of the general corporate tax systems (tax levied at company level) with the 

shareholder tax regimes (tax levied at individual shareholder level) could be designed (i) to 

provide tax benefits to non-residents, whereas these benefits were not available, or to a lesser 

extent, to residents (harmful ring-fencing I characteristic) and (ii) to protect the national tax 

base of the Member State offering advantages, by excluding domestic-source income from the 

scope of regime (harmful ring-fencing II characteristic). In all cases, the Group, eventually, 

ruled that the regimes were covered under the Code and caused harmful tax competition effects 

and, as a consequence, had to be repealed. 

 
Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment 

State aid 

assessment 

B/1 Aruba – Imputation payment company regime Harmful (2004)1002 Not applicable 

B/2 Malta – Advance company income tax and 

refunds regime 

(Initial rollback) 

harmful (2006) 1003 

No State aid 

(2006)1004 

B/3 The Isle of Man – Distributable profits charge 

regime 

Harmful (2007)1005 Not applicable 

B/4 Jersey – Deemed distribution and attribution 

regime 

Harmful (2011)1006 Not applicable 

B/5 The Isle of Man – Attribution regime for 

individuals  

Harmful (2011)1007 Not applicable 

B/6 Guernsey – Deemed distribution regime Harmful (2012)1008 Not applicable 

Table 7.2: Selection of pseudo-case law on shareholder tax regimes. 

 

The Aruban Imputation payment company regime (Case B/1, 2004; see Section 7.3.2) 

concerned the introduction of a new tax system (in 2002) consisting of a flat corporate tax rate 

of 35% combined with an imputation payment company regime for shareholders entitled to the 

dividends. A company that qualified for the regime paid the standard corporate tax rate of 35%, 

but its shareholders (both resident and non-resident) were entitled to an imputation payment (a 

refund equal to 33/65 of the distributed dividends) when the qualifying ‘imputation company’ 

distributed its profits to the shareholder. The Group found this regime to be harmful because a 

significant number of business activities covered by the regime were conditioned on a minimum 

number of transactions with non-residents, leading to formal ring-fencing and lack of substance. 

 

The Maltese Advance company income tax and refunds regime (Case B/2, 2006; see Section 

7.3.3) concerned an imputation tax system introduced in 2004. Malta introduced this new tax 

system in combination with a complex system of full or partial corporate income tax refunds to 

shareholders of certain Maltese holding companies. The Group’s findings of harmfulness was 

based on two ring-fencing elements of the refund mechanism; i.e., (i) the effective zero tax rate 

for certain Maltese holding companies with foreign shareholders receiving a full refund without 

any conditions, whereas the refund was subject to Maltese tax in case of resident shareholders 

(harmful ring-fencing I characteristic) and (ii) the employment criterion, which, in practice, 

 
1002 See report of the Group of 26 November 2004, doc. no. 15317/04, par. 29, p. 7. 
1003 See report of the Group of 6 December 2005, doc. no. 15434/05, par. 11, p. 4 and report of the Group of 19 

May 2006, doc. no. 9655/06, par. 11-12, p. 3 
1004 See State aid decision of 22 March 2006 no. E11/2005 and no. NN35/2005.  
1005 See report of the Group of 29 November 2007, doc. no. 15545/1/07 REV1, par. 15, p. 4 
1006 See report of the Group of 27 May 2011, doc. no. 10857/11, par. 15-17, p. 5 
1007 See report of the Group of 27 May 2011, doc. no. 10857/11, par. 15-17, p. 5 
1008 See report of the Group of 11 June 2012, doc. no. 10903/12, par. 12, p. 4-5. 
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meant that medium-sized and large companies in Malta were excluded from the regime’s scope, 

thus protecting the Maltese national tax base (harmful ring-fencing II characteristic) 

 

The Isle of Man’s Distributable profits charge regime (Case B/3, 2007; see Section 7.3.4) 

involved the introduction of a new tax system in 2006 consisting of a mainstream zero tax rate 

for business profits and an anti-deferral regime. The anti-deferral regime regarded a 

distributable profits charge levied on resident companies that were subject to the mainstream 

zero tax rate, and that did not distribute a minimum amount of their taxable profits. The regime 

was found harmful by the Group because the distributable profits charge was due only to the 

extent that the Isle of Man company had resident shareholders, leading to formal ring-fencing. 

 

The Jersey Deemed distribution and attribution regime (Case B/4, 2011; see Section 7.3.5), the 

Isle of Man’s Attribution regime for individuals (Case B/5, 2011), and the Guernsey Deemed 

distribution regime (Case B/6, 2012) are comparable in that they all introduced an effective 

offshore tax system in three British Crown Dependencies in 2008. Since the tax systems share 

a similar design, and the Group assessed the regimes in the same way, only the Jersey case is 

discussed as exemplary (see Section 7.3.5). The Jersey tax system consisted of a mainstream 

zero tax rate for business profits combined with deemed distribution and attribution provisions 

at shareholder level. These provisions were introduced as personal income tax rules and ensured 

that resident individuals were not only taxed upon actually distributed profits but also upon 

undistributed profits of the company in which they held an interest. After the Ministers, at 

Council-level, concluded that the provisions fell within the scope of the Code, the Group found 

the regime to be harmful, because the combination of the mainstream zero tax rate for 

companies with the deemed distribution and attribution provisions for resident individuals was 

designed to offer a zero effective taxation for business profits of foreign investors, while this 

lower level of taxation was not available for domestic individual shareholders.  

 

The criticised technical features of these regimes and the most politically salient aspects of 

these four cases are discussed below. 
 

 

7.3.2 The Aruban Imputation payment company regime 

 

In 2002, Aruba – an associated territory of the Netherlands – introduced a tax reform to rollback 

several tax regimes that were blacklisted in late 1999. The reform consisted, among others, of 

a conversion of the corporate income tax rate from a slightly progressive tax rate into a flat tax 

rate of 35% and the introduction of an Imputation payment company regime (Case B/1, 2004) 

(IPC-regime) for shareholders entitled to the dividends. The IPC-regime was introduced to 

stimulate the domestic enterprises in Aruba (e.g., the hotel business and oil and gas sector), as 

well as to attract foreign investments.1009 It also accommodated the financial services sector.1010  

 

As illustrated in Box 7.10 below, a company that qualified for the regime (an ‘imputation 

company’) paid the standard flat corporate tax rate of 35%, but its shareholders (both resident 

and non-resident) were entitled to an imputation payment when the imputation company 

distributed its profits to the shareholder. The amount of the imputation payment was equal to 

 
1009 For the agreed description, see annex II of room document #4 of the Group of 8 November 2004 and for 

more information on this regime, see room document #7 of the Group of 29 April 2004, room document #2 of 

the Group of 24 February 2005 and annex I of report of the Group of 26 November 2004, doc. no. 15317/04, p. 

10-13. 
1010 See Bellingwout, J. (2006), p. 35-36. 
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33/65 of the dividend distributed by the imputation company. Both the dividend distribution 

and the imputation payment were subject to dividend withholding tax; 10% for foreign 

corporate shareholders; 5% for stock exchange corporate shareholders; and 0% for resident 

corporate shareholders1011 (see Box 7.10 below). However, this was not the case if the dividends 

were distributed to a resident company under the participation exemption. 

 

The IPC-regime was open to companies engaged in qualifying activities, including hotel 

business (upper segment), industrial business, trading business, international services, airline 

and shipping operations, leasing activities (to non-resident companies), captive insurance, 

holding and licensing activities, (intra-group) financing activities and passive investments (real 

estate excluded).1012 The industrial, trading and international services activities were subject to 

a turnover criterion, meaning that these activities were only eligible for the regime if 75% or 

more of the imputation company’s turnover was derived from activities outside Aruba.1013  

 

In 2004, the Group assessed the IPC-regime to be harmful, because it was formally ring-fenced, 

and most of the eligible companies lacked substance.1014 As observed by the Commission in its 

draft assessment, a large number of activities falling within the scope of the regime were subject 

to a minimum number of transactions with non-residents (see Box 7.11 below).1015 As 

mentioned above, the list of qualifying activities included three types of business activities that 

were subject to a turnover criterion according to which the regime was not applicable if at least 

75% of the turnover of the imputation company was not derived from activities from abroad. 

Furthermore, the IPC-regime applied to the air and ship transport business only if the activities 

were of an international nature, and only to the leasing of fixed assets to non-resident 

companies. These conditions meant that part of the business activities had to be carried out 

outside Aruba, which, according to the Group, indicated that the regime was lacking real 

economic activities and substantial economic presence in Aruba. 

 

Box 7.11: Commission’s draft assessment of the Aruban Imputation payment company regime (B/1, 2004) related 

to ring-fencing and substance (2004) 

 

 
1011 See room document #7 of the Group of 29 April 2004, p. 1-3. 
1012 See room document #7 of the Group of 29 April 2004, p. 1-2. 
1013 See room document #7 of the Group of 29 April 2004, p. 1-2. 
1014 For the Group’s decision, see report of the Group of 26 November 2004, doc. no. 15317/04, par. 29, p. 7; for 

the Council’s endorsement, see Council Conclusions of 7 December 2004, doc. no. 15150/04, p. 14; and for the 

Commission’s draft assessment, see room document #1 of the Group of 8 November 2004 and internal 

Commission document (2004) on Aruba’s IPC-regime. 
1015 See internal Commission document (2004) on Aruba’s IPC-regime, room document #7 of the Group of 24 

February 2004, p. 1-2 and annex II of room document #4 of the Group of 8 November 2004, p. 1-3. 

Box 7.10: Mechanism and tax consequences of the Aruban Imputation payment company regime (B/1, 2004) 

(2004) 

 Foreign corporate 

shareholder 
Stock exchange 

corporate 

shareholder 

Resident corporate 

shareholder 

Profits of the company 200,0 200,0 200,0 

Tax on profits (35%) -70,0 -70,0 -70,0 

Available profits for distribution 130,0 130,0 130,0 

Imputation payment (=130*33/65) +66,0 +66,0 +66,0 

Dividend tax 10%/5%/0% -19,6 -9,8 0,0 

Total available to the shareholder 176,4 186,2 196,0 

Effective overall burden 11,8% 6,9% 2% 

Source: room document #7 of the Group of 29 April 2004, p. 2. 
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“Criterion 1: “whether advantages are accorded only to non-residents or in respect of transactions carried out with 

non-residents” 

 

1a Criterion 1 contains two alternative elements of which a measure can fall foul. The first element is whether the 

measure is exclusively available to (criterion 1a) or predominantly used by (criterion 1b) non-residents, i.e. 

permanent establishments of foreign companies or resident companies controlled by foreign companies. According 

to the second element the decisive point is whether the advantages are accorded only in respect of transactions 

with non-residents. 

 

Criterion 1a, thus, concerns the ‘de lege’ application of the measure. With the majority of the activities falling 

under scope of the Imputation regime it is required that a minimum of transactions are carried out with non-

residents. Therefore, we consider that the measure is caught by criterion 1a. We therefore propose a tick (“V”) for 

criterion 1a. 

 

1b Criterion 1b has been used to complement the assessment against criterion 1a (which only looks into the literal 

interpretation of the rules in question) by taking account of the ‘de facto’ application of the measure. This means 

that where the vast majority of taxpayers using the measure are in fact non-residents the measure has been 

considered as being targeted at non-residents and therefore falling foul of criterion 1b. As criterion 1a is fulfilled 

on the basis that the measure is not available to resident taxpayers, criterion 1b will automatically also be met. We 

therefore propose a tick (“V”) for criterion 1b. 

 

Criterion 2: “whether advantages are ring-fenced from the domestic market, so they do not affect the national tax 

base” 

 

2a As regards criterion 2 the division between 2a and 2b is done in the same way as in the case of criterion 1 (‘de 

lege’ literal interpretation V. ‘de facto’ practical application). In general, a measure is caught by criterion 2 if the 

advantages are ring-fenced from the domestic market so that they do not affect the national tax base. This in 

practice during the evaluation process has been interpreted so that if the measure has only been available to non-

residents it has not affected the national tax base and has therefore been caught by criterion 2. Thus, apart from 

certain particular cases the evaluation against criterion 2 follows closely that of criterion 1. Accordingly, as regards 

criterion 2a we have suggested a tick (“V”). 

 

2b By analogy to what is discussed above under 2a, we have suggested a tick (“V”) for criterion 2b.  

 

Criterion 3: “whether advantages are granted even without any real economic activity and substantial economic 

presence within the Member State offering such tax advantages” 

 

According to the standard practice for the evaluation of the potentially harmful measures against criterion 3, a 

measure is caught by this criterion if there are no express requirements with regard to real economic activities and 

notably any requirement with respect to employment obligations. According to the rules of the Imputation 

Company the board of directors should consist of at least one resident individual who is a resident of Aruba. 

Presuming this will not entail a full employment situation we do not consider this to falling under the scope of an 

employment obligation. Furthermore, it is a condition that business generally is conducted outside Aruba, which 

indicates lack of real economic activities and employment in Aruba. Consequently, as regards criterion 3 we have 

suggested a tick (“V”). […] 

 

Overall assessment: “Without prejudice to the respective spheres of competence of the Member States and the 

Community, this code of conduct, which covers business taxation, concerns those measures which affect, or may 

affect, in a significant way the location of business activity in the Community” 

 

We consider the measure to be harmful and have therefore suggested a tick (“V”) for the overall assessment.”  

 

Source: internal Commission document (2004) on Aruba’s IPC-regime. 
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In 2005, the Group concluded that the legislative amendments proposed by Aruba1016 were 

sufficient to roll back the harmful aspects of the (former) IPC-system (see Box 7.12 below).1017, 

1018 The most vital change concerned the revision of the list of qualifying activities. For 

example, activities that were previously subject to the turnover criterion were removed from 

the list, and the international requirement for air and ship transport was also abolished.1019 

Another essential amendment concerned the inclusion of an adequate anti-abuse framework for 

holding activities (as follows from the interpretation of the substance criterion of the Code; on 

this topic, see also the Group’s work in the area of generic holding regimes (participation 

exemptions) in Section 7.8). As shown in the Box below, Aruba agreed, in line with the rollback 

of the Luxembourg 1929 holding company regime (Case I/1, 2003; see Section 7.10), that it 

would disallow application of the (replacement) IPC-regime in the case of dividends received 

from non-resident companies that are not subject to an income tax comparable to that applied 

under the Aruban corporate tax system.1020  

 

Box 7.12: Group’s assessment of the Aruban Imputation Payment Company regime (B/1, 2004) related to ring-

fencing and substance (2005) 

 

“- The Netherlands stated that the main element of the rollback proposal is to exclude certain qualifying activities 

from the regime. The exploitation of an industrial enterprise, exploitation of a trading company and international 

services were export oriented and have now been excluded from the regime. Also, the international leasing of own 

assets has been excluded. Furthermore, Aruba has offered a rollback for the holding activities which are also 

possible under the regime. On this element Aruba has basically copied the rollback of Luxemburg for the 1929 

Holding Companies.  

 

- The Chair proposed to take the matter to the level of evaluation. Taxud's first reaction was that the elements of 

rollback have taken away the main concern of ring-fencing of the regime and therefore our initial grids propose a 

cross ("X") for criteria 1a and 2a, because the rollback for the activities listed in the regime, do no longer requires 

a minimum of transactions to be carried out with non-residents. For the grids 1b and 2b, there is no statistical 

information on the basis of which Taxud could conclude that companies owned by non-residents predominantly 

take advantage of the measure. Therefore, Taxud has suggested a question mark ("?") for grids 1b and 2b. Apart 

from the above, the imputation payment is granted without the requirement of real economic activity in Aruba. 

We have, therefore, proposed to keep the tick for criterion 3. As regards criterion number 4 we already considered 

that the measure does not contain any features that violate internationally accepted principles. 

 

- As for an overall assessment Taxud accepted that the rollback was a copy of the LUX 1929 Holding and that this 

regime could not be considered harmful anymore. 

 

- Spain, Italy and Austria requested more information on the activities which were available under the regime. The 

Netherlands stated that these activities (financing group companies, holding of shares, licensing of 

patents/trademarks) are also available under the regimes for LUX 1929 Holdings and Netherlands Antilles Exempt 

Companies for example. The rollback which has been proposed by Aruba matches these regimes. 

 

- Germany proposed to re-evaluate criterion 1b and 2b at a later stage when the information on the regime would 

become available, so that we could take into account the actual effects of the regime. The Netherlands, Hungary 

and Taxud stated that this was not in consistency with previous assessments of the Group. A question mark for 1b 

and 2b did not stand in the way for an approval of rollback measures in the past. 

 

- The Chair agreed and confirmed that equal treatment with the LUX regime should be the outcome and that 

therefore the evaluation should lead to a non – harmful assessment which will be taken up in the report to Ecofin.” 

 
1016 For the rollback proposal, see room document #2 of the Group of 24 February 2005. 
1017 For the Group’s decision, see report of the Group of 27 May 2005, doc. no. 9427/05, par. 24, p. 6 and 

informal meeting minutes of the Group of 24 February 2005, p. 1-2. 
1018 The Group based its decision on the Commission’s draft assessment of the replacement regime; see room 

document #7 of the Group of 24 February 2005.  
1019 See room document #2 of the Group of 24 February 2005. 
1020 See room document #2 of the Group of 24 February 2005. 
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Source: informal meeting minutes of the Group of 24 February 2005, p. 1-2. 

 

In 2016-2017, the IPC-regime returned to the Group’s agenda after Aruba changed the regime 

regarding several IP-elements.1021 The Group initially moved to the formal assessment stage1022, 

but it closed the case after Aruba announced that it would repeal the IP-elements of the 

regime.1023 Unfortunately, the Group has not disclosed details of (the (draft) assessment of) this 

case. 

 

 

7.3.3  The Maltese Advance company income tax and refunds regime  

 

In 2004, Malta designed a new imputation tax system to replace its old tax system that was 

found harmful during the EU-accession negotiations.1024 According to the Maltese initial 

rollback proposals, companies resident in Malta were subject to a corporate income tax rate of 

35%.1025 As part of this general tax system, Malta also proposed an “Advance Company Income 

Tax” (ACIT) that was payable upon profit distributions by Maltese companies. The ACIT paid 

by the Maltese company could be offset against its corporate income tax. A refund mechanism 

provided that beneficial shareholders (residents and non-residents) were entitled to a full or 

partial ACIT-refund. 

 

This proposed Advance company income tax and refunds regime (Case B/2, 2006) applied only 

if the Maltese company (the ‘ACIT-company’) had a maximum of thirty fulltime employees. 

Based on this employment criterium, companies with an employment level of more than thirty 

employees were not able to apply the ACIT-system. If a Maltese company was subject to the 

ACIT (ACIT-company), then the shareholders were entitled to claim a tax refund at 6/7 of the 

ACIT and if it concerned redistributed profits from a participation holding at 7/7 of the 

ACIT.1026 The combination of the ACIT and the refund mechanism resulted in an effective 5% 

tax rate in Malta after the profits were expatriated to non-resident shareholders, or in case of 

redistribution of dividends from subsidiaries in an effective zero tax rate, and thus, in practice, 

led to a similar result as under a participation exemption regime.1027 On the other hand, the level 

of effective taxation was around 35% in the case of a Maltese resident shareholder (this 

significant difference in tax burden is explained under Box 67.13 below).1028 

 

 
1021 See room document #1 REV1 of the Group of 2 June 2016, report of the Group of 13 June 2016, no. 

9912/16, par. 15-16, p. 4, report of the Group of 28 November 2016, doc. no. 14750, par. 10, p. 3, informal 

meeting minutes of the Group of 12 April 2016, p. 2, informal meeting minutes of 2 June 2016, p. 2, informal 

meeting minutes of the Group of 20 July 2016, p. 2, informal meeting minutes of the Group of 21 September 

2016, p. 2, informal meeting minutes of the Group of 24 November 2016, p. 2, and informal meeting minutes of 

the Group of 25 January 2017, p. 3. 
1022 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 18, p. 5, informal meeting minutes of the 

Group of 7 April 2017, p. 3 and informal meeting minutes of the Group of 8 June 2017, p. 4-5. 
1023 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 19, p. 5, report of the Group of 24 

November 2017, doc. no. 14784/17, par. 12, p. 4, and informal meeting minutes of the Group of 8 June 2017, p. 

4-5. 
1024 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 9-13, report 

from the Commission to the Enlargement Group (Tax Experts) of 11 September 2003 and report of the Group of 

22 November 2006, doc. no. 15472/06, p. 3-5. 
1025 For the agreed description, see room document #3 of the Group of 24 February 2005.  
1026 See room document #3 of the Group of 24 February 2005, p. 2. 
1027 See room document #3 of the Group of 24 February 2005, p. 2. 
1028 See room document #3 of the Group of 24 February 2005, p. 2. 
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Several Member States – notably Italy, Spain, and Germany – raised serious concerns about 

different aspects of the Maltese (new) imputation system and found that this replacement tax 

system was not a rollback of the condemned tax system. 1029 The Group’s criticism focused in 

particular on two harmful ring-fencing elements of the refund mechanism.1030 First, the 

employment criterion would in practice mean that medium-sized and large companies in Malta 

were excluded from the scope of the regime, thus effectively ring-fencing the regime to protect 

the Maltese tax base (harmful ring-fencing II characteristic) (see Box 7.13 below).1031 Malta 

withdrew this employment criterion shortly after. 

 

Box 7.13: Group’s concerns regarding the employment requirement of the Maltese Advance company income tax 

and refunds regime (Case B/2, 2006) (2005) 

 

“- Sweden asked why the limit of 30 FTE was introduced and concluded that medium and larger enterprises where 

outside the scope of the regime. France asked what value could be attached (in economic terms) to the 5% of 

companies which will not fall under the scope of the new ACIT regime. Malta stated that the 5% contain 10%-

20% in economic terms (still unclear whether this is the actual budgetary tax revenue impact of these companies). 

[…] 

 

“- Malta replied that the refunds which only were available to non-residents are now also available for residents 

and therefore the harmful element has been abolished. The regime provides for progressive taxation and would 

exclude large companies since these are not the main concern for Malta.” 

 

Source: informal meeting minutes of the Group of 24 February 2005, p. 5-6. 

 

Second, the different conditions and tax implications of the refund mechanism (in relation to 

resident and non-resident shareholders) led to a very low effective tax rate (5%) in Malta after 

the profits were expatriated to a non-resident shareholder, while the effective tax rate was 

significantly higher (35%) in the case of a Maltese resident shareholder (harmful ring-fencing 

I characteristic) (see Box 7.14 below).1032 This significant difference in tax burden was caused 

by the fact that the ACIT-refund paid to resident shareholders was taxable in Malta, which 

effectively led to a 35% tax on the profits of the Maltese distributing company.1033 However, in 

the case of a non-resident shareholder, Malta would pay the refund to that non-resident, 

resulting in no or low taxation of the Maltese distributing company's profits in Malta. 

 

Box 7.14: Group’s concerns regarding the different tax treatment between residents and non-residents under the 

Maltese Advance company income tax and refunds regime (Case B/2, 2006) (2005) 

 

“- Taxud mentioned that the description gives an accurate summary of the complex rollback proposal. The proposal 

leads to a complicated system of Advance Corporation Tax and refunds given to shareholders. This proposed 

system, in principle, results in an effective 5% tax rate in Malta after the profits are expatriated to non-resident 

 
1029 See informal meeting minutes of the Group of 24 February 2005, informal meeting minutes of the Group of 

15 September 2005, report of the Group of 6 December 2005, doc. no. 15434/15, p. 4, par. 11 and report of the 

Group of 19 May 2006, doc. no. 9655/06, par. 11-12, p. 3. 
1030 For concerns of the Group on harmful ring-fencing elements, see, e.g., informal meeting minutes of the 

Group of 24 February 2005, p. 5-6, informal meeting minute of the Group of 15 September 2005, p. 3-4, 

informal meeting minutes of the Group of 28 March 2006, informal meeting minutes of the Group of 27 April 

2005, p. 1 and informal meeting minutes of the Group of 11 October 2006, p. 1-2. See also the Commission draft 

assessments in room document #8 of the Group of 24 February 2005; room document #8 of the Group of 15 

September 2005; room document #3 of the Group of 18 October 2005; and room document #2 of the Group of 

28 March 2006.  
1031 See e.g., informal meeting minutes of the Group of 24 February 2005, p. 5-6 and room document #2 of the 

Group of 27 April 2006, p. 3. 
1032 See room document #2 of the Group of 27 April 2006, p. 3-4. 
1033 See room document #3 of the Group of 24 February 2005, p. 2. 
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shareholders, or in the case of redistribution of dividends from subsidiaries in an effective 0% tax rate and thus in 

practice leads to a similar result as a participation exemption (holding regime). […] 

 

- Germany and Italy asked for more time to study the proposal and will respond at the next meeting. Austria agreed 

but already had some serious doubts on the holding companies on Malta: income from (EU) tax havens could be 

taken up by the participating holding (no taxation) and redistributed to the Austrian parent (again without taxation). 

Malta replied that dividends will be taxed at 35% if the underlying profits were not taxed and defended that the 

inbound dividends and outbound dividends were accompanied by adequate anti abuse measures which were also 

used in participation exemptions in other MS. […] 

 

- France also mentioned that the regime leads to different levels of taxation and some form of ring fencing and 

asked for a justification for the different result for residents and non-residents. Malta denied the ring fencing by 

saying that it is a general system which includes 95% of all business in Malta. […] 

 

- Italy concluded that the regime still leads to a zero taxation for dividends as was the case for the ITC in the 

Enlargement Group and therefore ITA considers the new regime to be harmful as well. Malta replied that the 

refunds which only were available to non-residents are now also available for residents and therefore the harmful 

element has been abolished.” 

 

Source: informal meeting minutes of the Group of 24 February 2005, p. 5-6. 

 

The Group did not criticise the Maltese imputation tax system as such, but most Member States 

agreed with the Commission that the proposed system “touches on elements of principle”1034 

and that the proposals “combine a lack of anti-abuse provisions with a full imputation 

system”1035.1036 In order to arrive at a non-harmful assessment, the Group demanded that 

effective anti-abuse provisions would be put in place for Maltese holding companies in respect 

of (low-taxed) dividends and other foreign income as follows from the interpretation of the 

substance criterion of the Code (see Box 7.14 below); on this topic, see also the pseudo-case 

law on generic holding regimes (participation exemptions) discussed in Section 7.8.1037 

 

Box 7.14: Group’s concerns about the lack of effective anti-abuse provisions in the Maltese Advance company 

income tax and refunds regime (Case B/2, 2006) (2005) 

 

“- BE took a sympathetic look at the MT problem and would like to see the anti-abuse elaborated. Furthermore, 

BE wanted the figures over the past few years of new entrants to ML4.  

- NL stated that imputation systems as such are not harmful and a lower level of taxation for non-resident 

shareholders is not strange / or a problem. NL would like to see anti-abuse measures and if these are provided it 

would come to a not harmful assessment.  

- IE supported.  

- DE supported the anti-abuse argument but also mentioned that one should look to the effect of the shareholder 

level of taxation.  

- IT supported DE.  

- DK supported and added that the Parent/Sub directive could lead to very low taxation.  

- AT stated that the non-resident situation led to a lower level of taxation and that this was a problem + anti abuse.  

- PT supported the COM.” 

 

Source: informal meeting minutes of the Group of 27 April 2006, p. 1. 

 

 
1034 Informal meeting minutes of the Group of 11 October 2006, p.1. 
1035 Informal meeting minutes of the Group of 11 October 2006, p. 1. 
1036 See also room document #5 of the Group of 8 November 2006, p. 1. 
1037 See, e.g., informal meeting minutes of the Group of 27 April 2006, p. 1, room document #2 of the Group of 

27 April 2006, p. 4 and room document #5 of the Group of 8 November 2006, p. 1. 



 185 

After Malta changed its proposal for the seventh time (!), the Group agreed – after an in-depth 

inquiry lasting three years (2004-2006) – on a rollback solution1038 that (i) removed the positive 

tax discrimination by extending the possibility to claim a tax refund to residents and non-

residents alike and (ii) introduced effective anti-abuse provisions restricting the application of 

the ACIT-system in the case of abuse use of holding activities1039. As a result, full corporate 

tax refunds were no longer granted in certain well-defined situations of improper use of Maltese 

holding companies. 

 

Under the agreed rollback solution, all (resident and non-resident) shareholders of a Maltese 

company are entitled to a tax refund at 6/7 of ACIT paid1040, and in the case of distribution of 

passive interest and royalty income, the tax refund is reduced to 5/7 of the ACIT paid. 

Moreover, the system provides for a full 7/7 refund for participating holdings, which produces 

a similar result as under a participation exemption regime1041, but if the anti-abuse provisions 

apply1042, the tax refund is reduced to 5/7 of the ACIT paid.  

 

The combination of the approved ACIT system and the refund mechanism provides for an 

effective rate of 10% for interest and royalty income (i.e., 35% CIT minus 5/7 ACIT refund), 

as opposed to the general effective rate of 5% for other income (i.e., 35% CIT minus 6/7 ACIT 

refund).1043 Also, dividends from participating holdings are, in principle, subject to an effective 

tax rate of 0%, but if the anti-abuse provisions apply an effective tax rate of 10% (i.e., 35% CIT 

minus 5/7 ACIT refund) applies.1044 

 

 

7.3.4  The Isle of Man Distributable profits charge regime 

 

In 2006, the Isle of Man introduced a tax reform to roll back a series of regimes found harmful 

by the Group. The new corporate tax system provided for a mainstream zero tax rate and a 

higher 10% tax rate for two narrowly defined types of business income, i.e., income from banks 

and income from land and real estate.1045 In combination with this general tax system, the Isle 

of Man introduced an anti-deferral regime (the Distributable profits charge regime (Case B/3, 

2007) (DPC-regime)) to counter deferral of personal taxation by individuals who diverted 

taxable income to companies taxed at the zero-rate.1046 The distributable profit charge (DPC-

charge) was payable by companies (i.e., levied at company level) on behalf of their Isle of Man 

shareholders who did not distribute (part or all of) their income (non-distribution 

companies).1047 This means that a company had to account for the charge only on the 

distributable profits attributable to resident shareholders. The DPC-charge was not payable to 

the extent the company had non-resident shareholders. As shown in Box 7.15 below, according 

to the Isle of Man, the regime was designed to ensure that companies would continue to make 

 
1038 For the Group’s decision, see report of the Group of 22 November 2006, doc. no. 15472/06, p. 5 and for the 

Council’s endorsement, see Council Conclusions of 28 November 2006, doc. no. 15502/06, p. 28. 
1039 See report of the Group of 22 November 2006, doc. no. 15472/06, p. 7-12. 
1040 See report of the Group of 22 November 2006, doc. no. 15472/06, p. 7-12. 
1041 See report of the Group of 22 November 2006, doc. no. 15472/06, p. 7-8. 
1042 For what is considered abuse, see report of the Group of 22 November 2006, doc. no. 15472/06, p. 7-12. 
1043 See report of the Group of 22 November 2006, doc. no. 15472/06, p. 12. 
1044 See report of the Group of 22 November 2006, doc. no. 15472/06, p. 12. 
1045 See room document #4 of the Group of 19 September 2007, p. 1. 
1046 For the agreed description, see room document #4 of the Group of 19 September 2007 and room document 

#3 of the Group of 17 October 2007. For more information on this regime, see room document #3 of the Group 

of 11 October 2006 and guidance note of the Isle of Man Government of 3 November 2009, no. GN 36. 
1047 See room document #4 of the Group of 19 September 2007, p. 2. 
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profit distributions and to counter aggressive tax planning that could be triggered by a zero-tax 

corporate tax system. 

 

Box 7.15: Purpose and scope of the Isle of Man Distributable profits charge regime (Case B/3, 2007) (2009) 

 

“The DPC is required in order to encourage companies to continue to make distributions and to counter any tax 

planning opportunities that may exist in a 0% tax rate regime” 

 

“The DPC is not a corporate income tax; it is a measure designed to maintain income tax revenue flow from 

individuals now that the standard rate of corporate income tax is 0%. It is a charge on Manx resident members of 

companies: accounted for by the company on their behalf, and creditable against their personal income tax liability 

when distributions are eventually made.” 

 

Source: Guidance Note of the Isle of Man of 3 November 2009 no. GN36, p. 6-7. 

 

As shown in Box 7.16 below, the DPC-charge was set at 18% of1048, 1049:  

− 55% of the profits of a trading corporate taxpayer (i.e., a company whose business consists 

wholly or mainly of the carrying on of an active trade or trades (i.e., active income)) 

distributable to resident shareholders, unless at least this proportion of profits was 

distributed; or  

− all of the profits of a company that was not a trading corporate taxpayer (i.e., an investment 

company receiving passive dividend, interest, or royalty income) distributable to resident 

shareholders, unless 100% of this income was distributed.  

 

For future profit distributions, the resident shareholders received a tax credit equivalent to the 

DPC-charge paid by on their behalf by the company. This credit was refundable to the extent 

that it exceeded the personal tax liability of the individual concerned.1050 

 

 
1048 See room document #4 of the Group of 19 September 2007, p. 2. 
1049 Special rules applied for mixed companies (i.e., companies receiving income from trade and non-trade 

sources) and holding companies; see guidance note of the Isle of Man Government of 3 November 2009, no. GN 

36, p. 33-50. 
1050 See room document #4 of the Group of 19 September 2007, p. 2. 

Box 7.16: Mechanism and tax consequences of the Isle of Man Distributable profits charge regime (Case B/3, 

2007) (2007) 

Isle of Man (IoM) 

company 

A1 A2 A3 B1 B2 

Type of income trading investment trading and 

investment 

(*) 

banking 

income / 

income from 

IoM property             

banking 

income / 

income from 

IoM property 

Total company 

profits 

1000 1000 1000 1000 1000 

IoM corporate 

taxation 

(0%) (0%) (0%) (0%) (0%) 

In the case of a: resident 

shareholder 

resident 

shareholder 

non-resident 

shareholder       

resident 

shareholder 

non-resident 

shareholder       

Distributable profits 

charge 

(18% of 550) 

(**) 

0-99 

(18%) 

(***) 

0-180 

DPC n.a. 

0 

DPC n.a. 

0 

DPC n.a. 

0 

Effective combined 

level of IoM 

company and 

shareholder taxation 

0%-9.9% 0%-18% 0% 10% 10% 
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In 2007, the Group found the DPC-regime to be harmful.1051It based its decision on the 

Commission's draft assessment, which concluded that the regime was formally ring-fenced and 

lacked substance.1052 As noted, the DPC-charge was only payable to the extent that the Isle of 

Man company had resident shareholders (harmful ring-fencing I characteristic). As a result of 

this positive tax discrimination, the mainstream zero tax rate in combination with the DPC-

regime resulted in an effective zero-tax to the extent the company had non-resident 

shareholders. Instead, the effective tax rate would have been 9.9% for active income and 18% 

for passive income (including, e.g., interest income) if the company had only resident 

shareholders. 

 

In early 2008, the Isle of Man announced that it would repeal the DPC-regime (Case B/3, 2007) 

and introduce a new Attribution regime for individuals (Case B/5, 2011).1053 Noteworthy, the 

Group ruled three years later (in 2011) that this regime violated the Code’s principles and 

criteria as well; for details of this case, see the Jersey Deemed distribution and attribution 

regime (Case B/4, 2011; see section 7.2.5), which has a similar mechanism as the Isle of Man 

Attribution regime for individuals (Case B/5, 2011). Besides, during the establishment of the 

EU tax haven blacklist, the Group, recently, condemned the Isle of Man zero-rate corporate tax 

system as a whole because of a de facto lack of substance requirements in the tax legislation 

(see Section 7.3.5). 

 

 

7.3.5  The Jersey Deemed distribution and attribution regime 

 

In 2008, Jersey implemented a comprehensive tax reform to roll back several tax regimes found 

harmful by the Group1054.1055 Under the new tax system, known as the ‘Zero/ten’ tax system, 

companies were, in principle, taxed at a mainstream zero tax rate, but a (special) higher tax rate 

applied to income from banking business (10%), utility companies (20%) and real estate 

 
1051 For the Group’s decision, see report of the Group of 29 November 2007, doc. no. 15545/1/07 REV1, par. 15, 

p. 4 and for the Council’s endorsement, see Council Conclusions of 4 December 2007 doc. no. 15698/07, p. 33. 
1052 For the Commission’s draft assessment, see room document #1 of the Group of 16 October 2007. 
1053 See report of the Group of 27 May 2008, doc. no. 9633/08, p. 4, par. 17. 
1054 See report of the Group of 26 November 2002, doc. no. 14812/02, p. 70-73, room document #2 of the Group 

of 22 April 2008, p. 8 and room document #8 of the Group of 9 September 2008, par. 21 and 36-39, p. 3 and 5. 
1055 For the agreed description, see room document #1 of the Group 23 September 2010. For more information 

on this regime, see room document #8 of the Group of 9 September 2008, room document #4 of the Group of 18 

November 2008, room document #5 of the Group of 18 November 2008, room document #1 of the Group of 5 

February 2009, room document #10 of the Group of 15 May 2009, room document #6 of the Group of 23 

September 2010 and room document #6 REV1 of the Group of 19 November 2010. 

paid at the corporate 

level 

Profit distribution to 

shareholder 

Tax credit for 

shareholder of 

DPC paid on 

their behalf by 

company 

Tax credit for 

shareholder of 

DPC paid on 

their behalf by 

company 

n.a. n.a. n.a. 

* Applies to all income of the company except income taxed at the higher rate of 10%. 

** There is no DPC if at least 55% of the trading profits of the IoM company are distributed in that year. If 

less than 55% of the profits are distributed, DPC applies at a rate of 18% on 55% of the trading income 

distributable to IoM resident shareholders. 

*** There is no DPC if 100% of the investment income of the IoM company is distributed.  If less than 100% 

of the income is distributed, DPC applies at a rate of 18%. 

Source: room document #4 of the Group of 19 September 2007, p.3. 
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activities (20%).1056 In addition, Jersey introduced the Deemed distribution and attribution 

regime (Case B/4, 2011), which had the form of anti-tax avoidance rules in the personal income 

tax.1057 These provisions applied only to Jersey resident individuals who beneficially owned an 

interest in a Jersey resident company. 

 

Based on these provisions, the taxation of business profits at company level was largely 

substituted by taxation of business profits at shareholder level.1058 The combination of the 

Zero/ten regime with the Deemed distribution and attribution regime meant that an effective 

zero rate for business profits was not available to the extent that the Jersey company had resident 

individual shareholders. The regime ensured that resident individual shareholders of a Jersey 

company were not only taxed on the distributed profits but also on the undistributed profits of 

the Jersey company at a 20% tax rate.1059 By contrast, no deemed distribution or attribution of 

profits was made to non-resident individual shareholders or corporate shareholders regardless 

of residence.1060 Consequently, in practice, the regime resulted in no taxation for a Jersey 

company when the shareholders were non-resident and in a 20% tax for the same company with 

resident shareholders. 

 

The Group has assessed the Jersey regime in parallel with the (similar) regimes of the Isle of 

Man and Guernsey during 2008-2012.1061 Initially, the United Kingdom tried to convince the 

Group that the three regimes did not fall within the scope of the Code (see this Section 

below)1062, but the Group decided to park this plea for the time being and unanimously felt that 

the regimes needed to be investigated more thoroughly.1063 Interestingly, shortly after this 

announcement, the three British Crown Dependencies showed an intention to change their 

regimes. Guernsey (strong commitment1064) however, stronger and more precise than Jersey 

(less committed1065) and the Isle of man (somewhat resistant1066).1067 The Group, therefore, 

 
1056 See room document #1 of the Group of 23 September 2010, p. 1. 
1057 See room document #1 of the Group of 23 September 2010, p. 2-9. 
1058 The Isle of Man Attribution regime for individuals (Case B/5, 2011) and the Guernsey Deemed distribution 

regime (Case B/6, 2012) had a similar mechanism and effect. For the agreed description of the Isle of Man 

regime, see room document #2 of the Group of 23 September 2010 and for more information on this regime, see 

room document #8 of the Group of 9 September 2008, room document #4 of the Group of 18 November 2008, 

room document #5 of the Group of 18 November 2008, room document #1 of the Group of 5 February 2009, 

room document #10 of the Group of 15 May 2009, room document #7 of the Group of 23 September 2010 and 

room document #8 of the Group of 19 November 2010. For the agreed description of the Guernsey regime, see 

room document #2 of the Group of 20 October 2011 and for more information on this regime, see room 

document #7 of the Group of 7 May 2008, room document #8 of the Group of 9 September 2008, room 

document #4 of the Group of 18 November 2008, room document #5 of the Group of 18 November 2008, room 

document #1 of the Group of 5 February 2009, room document #10 of the Group of 15 May 2009, room 

document #2 of the Group of 7 February 2012 and room document #4 of the Group of 7 February 2012. 
1059 See room document #1 of the Group of 23 September 2010, p. 2. 
1060 See room document #1 of the Group of 23 September 2010, p. 2. 
1061 See room document #3 of the Group of 22 April 2008, p. 8 and report of the Group of 27 May 2008, doc. no. 

9633/08, par. 17, p. 4. 
1062 See room document #8 of the Group of 9 September 2008, room document #4 of the Group of 18 November 

2008, room document #1 of the Group of 5 February 2009 and room document #10 of the Group of 15 May 

2009.  
1063 See informal meeting minutes of the Group of 15 May 2009, p. 1 and report of the Group of 29 June 2009, 

par. 18, p. 7. For example, Belgium (see room document #1 of the Group of 18 November 2008) and Spain (see 

room document #5 of the Group of 18 November 2008) argued that the regimes of the British Crown 

Dependencies fell within the scope of the Code and insisted that they were investigated.  
1064 See room document #5 of the Group of 4 March 2010 and room document #3 of the Group of 20 May 2010. 
1065 See room document #4 of the Group of 4 March 2010 and room document #4 of the Group of 20 May 2010. 
1066 See room document #6 of the Group of 4 March 2010 and room document #5 of the Group of 20 may 2010. 
1067 See the informal meeting minutes of the Group of 4 March 2010, p. 5. 
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decided to focus first on the regimes of Jersey and the Isle of Man.1068 Although the review of 

the Guernsey tax system was initially suspended1069, the Group decided after a year to resume 

the assessment when it found out that the tax reform pledged by Guernsey had not continued 

along the path and timeframe presented to the Group.1070, 1071   

 

The Group’s assessment of the three regimes focused on the following two key questions: (i) 

do the distribution and attribution provisions have a detrimental effect on ‘business taxation’ 

(in the sense of Paragraph A1 of the Code (see Chapter 6.3)) and (ii) do these provisions fall 

within the material scope of the Code (as defined in Paragraphs A and B of the Code)? On the 

first question, all Member States shared the view that the regimes had harmful effects.1072 They 

endorsed the Commission’s draft assessments, which concluded that the regimes were formally 

ring-fenced.1073 Even the United Kingdom did not express any technical reservations on the 

Commission’s findings.1074  

 

For example, in the draft assessment of the Jersey regime (see Box 7.17 below), the 

Commission underlined that the effective zero tax rate was (formally) only available to Jersey 

companies with non-resident shareholders (harmful ring-fencing I characteristic).1075 

Moreover, the combination of the Zero/ten system with the Deemed distribution and attribution 

regime for resident individuals was specifically designed to provide an effective zero tax rate 

for foreign investors' business profits. The regime also ensured taxation of existing domestic 

corporate profits in Jersey, including major domestic profit-generating business activities, such 

as banking and real estate activities. Jersey had, therefore, protected its national tax base from 

the zero tax rate on business profits, and had effectively ring-fenced the tax advantages from 

the domestic market, and thus protected its national tax base (harmful ring-fencing II 

characteristic).1076 

 

Box 7.17: Commission’s draft assessment of the Jersey Deemed distribution and attribution regime (Case B/4) 

related to ring-fencing (2010) 

 

“Criterion 1:“whether advantages are accorded only to non-residents or in respect of transactions carried out with 

non-residents” 

 

1a) The 0% effective tax rate for Jersey profits is de jure only available if the Jersey company that realises the 

profits has non-resident shareholders. We would therefore suggest a tick (“V”) for criterion 1a. 

 

 
1068 See informal meeting minutes of the Group of 20 May 2010, p. 1 and report of the Group of 25 May 2010, 

doc. no. 10033/00, par. 18, p. 6. 
1069 See informal meeting minutes of the Group of 20 May 2010, p. 1 and report of the Group of 25 May 2010, 

doc. no. 10033/00, par. 17, p. 5. 
1070 See room document #2 of the Group of 20 October 2011, p. 3. 
1071 See room document #2 of the Group of 20 October 2011 and room document #5 of the Group of 20 October 

2011. 
1072 For the regimes of Jersey and the Isle of Man, see informal meeting minutes of the Group of 19 November 

2010, p. 1-2 and informal meeting minutes of the Group of 17 February 2011, p. 2 and for the regime of 

Guernsey, see informal meeting minutes of the Group of 17 April 2012, p. 1.  
1073 For the Commission’s draft assessment of the Jersey regime, see room document #1 of the Group of 19 

November 2010; for the Commission’s draft assessment of the Isle of Man regime, see room document #2 of the 

Group of 19 November 2010; and for the Commission’s draft assessment of the Guernsey regime, see room 

document #8 of the Group of 17 April 2012.  
1074 See, e.g., informal meeting minutes of the Group of 19 November 2010, p. 1. 
1075 See room document #1 of the Group of 19 November 2010, p. 2.  
1076 See room document #1 of the Group of 19 November 2010, p. 2-3. 
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1b) Following Group practice, on the basis of the tick on criterion 1a, the evaluation of criterion 1b, follows the 

same reasoning. Predominantly non-resident enterprises will benefit from the advantage of the measure. Therefore, 

criterion 1b would receive a tick as well ("V"). 

 

Criterion 2:“whether advantages are ring-fenced from the domestic market, so they do not affect the national tax 

base” 

 

2a) According to information provided by Jersey, the deemed distribution and attribution provisions were 

specifically designed to avoid residents benefitting from the 0% tax rate. Moreover, some businesses generating 

significant profits have been kept out of the 'combined' system of a 0% corporate tax with a deemed distribution 

and attribution and are always taxed at 10% (financial services companies) or 20% (real estate income) instead, 

thereby also avoiding an effective 0% taxation to the extent they are foreign owned. Therefore, we are of the 

opinion that the combination of the zero/ten regime with the deemed distribution and attribution provisions for 

resident individuals was designed to offer a 0% tax for business profits of foreign investors while ensuring proper 

taxation of existing domestic business profits and important domestic revenue generators (banks and real estate). 

Jersey has thus protected its domestic tax base against the effects of a 0% business profits tax and has effectively 

ringfenced it from the domestic market. We would therefore propose a tick ('V') for criterion 2a. 

 

2b) Following Group practice, on the basis of the tick on criterion 2a, the evaluation of criterion 2b, follows the 

same reasoning. On that basis we conclude that de facto, the domestic tax base has been protected. Therefore we 

would suggest a tick here as well ("V").” 

 

Source: room document #1 of the Group of 19 November 2010, p. 2. 

 

While none of the Member States rejected the Commission’s findings, the Netherlands, 

Belgium and Estonia supported the United Kingdom in insisting that the Group first needed to 

consider the more fundamental question to what extent taxes levied at shareholder level fall 

within the material scope of the Code (see Chapter 6.3), before the Group could conclude a 

formal ‘harmful’ assessment.1077  

 

As explained above, the criticised regimes were formally applied at the level of individual 

shareholders and, from that perspective, the United Kingdom, and some other Member States, 

argued that they were outside the scope of the Code.1078 However, the fact that the regimes 

ensured that, in practice, taxpayers’ business profits were effectively subject to taxation in the 

hands of resident individual shareholders, made the majority of the Member States (and the 

Commission) believe that the regimes should fall within the scope of the Code.1079 

 

In order to break the deadlock on this issue, the Group referred the issue to the Council's High-

Level Working Party (see Chapter 4.4), which ultimately found that the regimes did fall within 

the scope of the Code, because their interaction with the mainstream zero tax rate of the 

corporate tax systems had harmful effects on ‘business taxation’ (see Chapter 6.3.2).1080 After 

endorsement by the Finance ministers1081, the Group unanimously agreed to a formal harmful 

 
1077 See informal meeting minutes of the Group of 19 November 2010, p. 2. 
1078 See room document #8 of the Group of 9 September 2008, room document #4 of the Group of 18 November 

2008, room document #1 of the Group of 5 February 2009 and room document #10 of the Group of 15 May 

2009, room document #6 REV 1 of the Group of 19 November 2010, room document #8 of the Group of 19 

November 2010 and room document #4 of the Group of 7 February 2012.  
1079 See, e.g., the contributions of Belgium (see room document #1 of the Group of 18 November 2008) and 

Spain (see room document #5 of the Group of 18 November 2008) where both countries argued that the regimes 

of the British Crown Dependencies fell under the scope of the Code. See also informal meeting minutes of the 

Group of 15 May 2009, p. 1, informal meeting minutes of the Group of 23 September 2010, p. 2-3 and informal 

meeting minutes of the Group of 19 November 2010, p. 2. For the Commission’s analysis on this topic, see room 

document #2 of the Group of 31 January 2011.    
1080 See Council conclusions of 15 February 2011, doc. no. 6514/11, p. 16. 
1081 See Council conclusions of 15 February 2011, doc. no. 6514/11, p. 16. 
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assessment of the regimes of Jersey (Case B/4, 2011) and the Isle of Man (Case B/5, 2011).1082 

A year later, the Guernsey regime was also found harmful (Case B/6, 2012).1083  

 

While disagreeing with the Group’s decisions, the British Crown Dependencies announced that 

they would maintain their voluntary participation in the Group's work as part of the ‘good 

neighbourhood policy’ with the EU (see Chapter 5.6), and, subsequently, abolished the 

regimes.1084 While their corporate tax systems still provided for a mainstream zero tax rate, this 

was not considered problematic from a Code-perspective at the time.1085 However, during the 

drawing up of the EU tax haven blacklist of non-EU countries that are not sufficiently 

committed to respecting European tax standards (see Chapter 5.6), the Group has (re-)assessed 

the zero rate tax systems of the British Crown Islands on the basis of a special gateway criterion 

for offshore tax systems, which requires that jurisdictions should not facilitate offshore 

structures or arrangements aimed at attracting profits that do not reflect real economic activity 

in the jurisdiction1086. Based on this new criterion and the five assessment criteria of the Code, 

the Group condemned the zero rate tax systems of the British Crown Dependencies as harmful 

due to a de facto lack of substance requirements in the Islands’ tax legislation.1087 

 

 

7.4  Interest regimes 

 

7.4.1  Overview 

 

Another category of regimes frequently examined by the Group are regimes offering 

preferential treatment specifically for intra-group interest income and interest expenses. As 

shown in Table 7.3 below, at least thirteen preferential interest regimes have been examined so 

far, and eight of these have ultimately been found harmful tax competition, while three of these 

eight have also been found to constitute illegal State aid. The relatively limited application of 

the State aid rules in this area is explained by the fact that, unlike the Code, these rules do not 

apply to dependent or associated territories. In one case, a regime which was approved by the 

Group had to be repealed anyway, because it turned out to constitute unlawful State aid. In 

another case, the Group was unable to condemn a regime with the required unanimity, because 

 
1082 For the Group’s decisions, see report of the Group of 27 May 2011, doc. no. 10857/11, par. 15-17, p. 5 and 

informal meeting minutes of the Group of 17 February 2011, p. 2-3.  
1083 For the Group’s decision, see report of the Group of 11 June 2012, doc. no. 10903/12, par 12, p. 4-5 and 

informal meeting minutes of the Group of 17 April 2012, p. 1 and.  
1084 For the Jersey rollback proposal, see room document #5 of the Group of 11 April 2011,  report of the Group 

of 27 May 2011, doc. no. 10857/11, par. 15, p. 5, Jersey’s speaking notes of 13 September 2011 and room 

document #1 of the Group of 13 September 2011; for the Isle of Man rollback proposal, see room document #6 

of the Group of 11 April 2011, report of the Group of 27 May 2011, doc. no. 10857/11, par. 15, p. 5, the Isle of 

Man speaking notes of 13 September 2011, room document #2 of the Group of 13 September 2011 and room 

document #6 of the Group of 20 October 2011; and for the Guernsey rollback proposal, see room document #7 

of the Group of 4 June 2012 and room document #6 of the Group of 10 September 2012. 
1085 For the Group’s approval of the Jersey rollback proposal, see report of the Group of 13 December 2011, doc. 

no. 17081/1/11 REV 1, par. 11, p. 3 and informal meeting minutes of the Group of 13 September 2011, pp 2-3; 

for the Group’s approval of the Isle of Man rollback proposal, see report of the Group of 13 December 2011, 

doc. no. 17081/1/11 REV 1, par. 12, p. 3 and informal meeting minutes of the Group of 16 November 2011, p. 1; 

and for the Group’s approval of the Guernsey rollback proposal, see report of the Group of 23 November 2012, 

doc. no. 16488/12, par. 8, p. 3 and informal meeting minutes of the Group of 10 September 2012. 
1086 See report of the Group of 8 November 2016, doc. no. 14166/16 and report of the Group of 5 December 

2017, doc. no. 15429/17. 
1087 See, e.g., report of the Group of 6 March 2018, doc. no. 6671/18, p. 80-81 (for Guernsey), p. 85-86 (for the 

Isle of Man), and p. 90-91 (for Jersey). 
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of four blocking Member States, and, therefore, this regime could remain in the air until the 

Commission tackled it under the State aid rules.  

 

As outlined in the table, the cases investigated by the Group and the Commission can be 

categorized into the following three broad groups of preferential interest regimes: (A) interest 

deduction regimes, comprising actual deduction regimes (Section 7.4.2) and deemed deduction 

regimes (Section 7.4.3); (B) tax rate regimes (Section 7.4.4); and (C) tax base regimes, 

comprising tax exemption regimes (see Section 7.4.5), tax-free reserve regimes (Section 7.4.6), 

and reduced tax base regimes (Section 7.4.7). The main concern regarding harmful interest 

regimes regarded (i) the granting of tax benefits to (transactions with) non-residents, whereas 

these benefits were not available, or to a lesser extent, to (transactions with) residents (harmful 

ring-fencing I characteristic) and (ii) the formal protection of the national tax base of the 

Member State offering advantages by excluding domestic-source income from the regime’s 

scope of application (harmful ring-fencing II characteristic). 

 
Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment 

State aid 

assessment 

 A. Interest deduction regimes   

 Actual deduction regimes   

C/1 France – Finance centres regime Non-harmful (1999)1088 State aid 

(2002)1089 

 Deemed deduction regimes   

C/2 Italy – Tax deduction for deemed interest 

payed by branch regime 

Non-harmful (1999)1090 Not assessed 

C/3 Guernsey – International loan business regime Harmful (2003)1091 Not applicable 

C/4 Jersey – International treasury operations 

regime  

Harmful (2003)1092 Not applicable 

C/5 The Isle of Man – International loan business 

regime 

Harmful (2003)1093 Not applicable 

 B. Tax rate regimes   

 Reduced tax rate regimes   

C/6 Ireland – International financial services 

centre of Dublin regime 

Harmful (2003)1094 State aid 

(1998)1095 

 C. Tax base regimes   

 Tax exemption regimes   

C/7 Italy – Trieste financial services and insurance 

centre regime 

Harmful (2003)1096 State aid 

(2002)1097 

C/8 The Isle of Man – Offshore banking business 

regime 

Harmful (2003)1098 Not applicable 

 
1088 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 301. 
1089 See Commission State aid decision of 11 December 2002 no. C46/2001 (Centrales de trésorerie) 

(2003/883/EC), OJEU L/330/2003, p. 23-29. 
1090 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 302. 
1091 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12. 
1092 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12. 
1093 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12. 
1094 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12. 
1095 See Commission proposal for appropriate measures of 18 December 1998 no. E/1/98 (Ireland), OJEU 

C/395/1998, p. 14-18. 
1096 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12. 
1097 See Commission State aid decision of 11 December 2002 no. C16/2002 (Centre de services financiers de 

Trieste Loi 19/91) (2003/230/EC), OJEU L/091/2003, p. 47-50. 
1098 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 52, p. 18. 
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C/9 Greece – Offices of foreign companies regime Harmful (2003)1099 Not assessed 

 Tax-free reserve regimes   

C/10 The Netherlands – International financing 

activities regime 

Harmful (2003)1100 State aid 

(2003)1101 

 Tax base reduction regimes   

C/11 Hungary – Interest from affiliated companies 

regime  

Non-decision 

(2005)1102 

State Aid 

(2009)1103 

C/12 The Netherlands – Group interest box regime 

(not implemented) 

Not formally assessed 

(2007)1104 

No State aid 

(2009) 

(following a 

revision of the 

regime)1105 

C/13 Hungary – Tax base for interest payments 

received from abroad regime  

Not formally assessed 

(2011)1106 

Not assessed 

Table 7.3: Selection of pseudo-case law on (intra-group) interest regimes. 

 

The most interesting technical and political aspects of these cases are discussed below. 

 

 

A.   Interest deduction regimes 

 

7.4.2 Actual deduction regimes 

 

The French financial centres regime (Case C/1, 1999) is an example of a tax regime approved 

by the Group, although it gave preferential treatment in respect of the deductibility of interest 

expenses.1107 At the end of the ‘90s, French tax law contained the general rule that interest 

payments were, in principle, tax-deductible. However, this general rule was set aside by an 

interest deduction limitation rule which, in order to combat under-capitalisation, imposing a 

limit on the deductibility of intra-group interest expenses. The regime, in turn, provided for an 

exception to this (interest deduction limitation) rule, according to which, in practice, intra-group 

interest paid at the level of the finance company was often fully deductible. The regime was 

open to French group financing companies in so far as they (i) were responsible within the 

group for centralising certain treasury operations for other group companies (e.g., receiving 

cash flows from other group companies and meeting the cash requirements of those companies) 

and (ii) operated in at least three other Member States.1108  

 

 
1099 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 52, p. 18. 
1100 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 25, p. 13. 
1101 See Commission State aid decision of 17 February 2003 no. C51/2001 (International financing activities) 

(2003/515/EC), OJEU L/180/2003, p. 52-66. 
1102 See report of the Group of 6 December 2005, doc. no. 15434/05, par. 16, p. 5. 
1103 See Commission State aid decision of 28 October 2009 no. SA.18361 (Tax deductions for intra group 

interest) (2010/95/EC), OJEU L/42/2010, p. 3-19. 
1104 See report of the Group of 26 April 2007, doc. no. 9047/07, par. 18, p. 6 and report of the Group of 18 

November 2009, doc. no. 16233/09, par. 13, p. 4. 
1105 See Commission State aid decision of 8 July 2009 no. C4/2007 (Groepsrentebox) (2009/809/EC), OJEU 

L/288/2009, p. 26-39. 
1106 See report of the Group of 27 May 2011, doc. no. 10857/11, par. 18, p. 5. 
1107 For the agreed description, see report of the Group of Group of 23 November 1999, doc. no. 4901/99, p. 80 

and for more information on this regime, see report of the Group of 28 June 1999, doc. no. 9626/99, p. 5 and 

report of the Group of 16 July 1999, doc. no. 10230/99, p. 6.  
1108 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 80. 
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The Group approved this regime due to the lack of (formal) ring-fencing features1109, whereas 

the Commission considered that the preferential treatment of the regime was explicitly limited 

to group finance companies of certain multinational companies and, in practice, mainly 

benefited transactions with non-residents (harmful ring-fencing I characteristic)1110. Not 

surprisingly, the Group’s decision, therefore, was promptly followed up by a formal State aid 

investigation by the Commission, which concluded (in 2002) that the French regime violated 

the State aid rules, because it provided for a reduction of the tax bases in favour of only certain 

companies, in particular, group finance companies of multinational companies established in at 

least three other countries.1111 Soon after, France abolished the regime. 

 

 

7.4.3 Deemed deduction regimes 

 

The Italian Tax deduction for deemed interest payed by branch regime (Case C/2, 1999) is an 

example of a regime approved by the Group that provided preferential treatment through a 

deemed interest deduction. This regime allowed for a ‘deemed interest deduction’ on funds 

received by a permanent establishment from its (foreign) head office. It was based on transfer 

pricing guidance from the Italian tax authorities on the application of the arm’s length principle 

regarding ‘loans’ granted by a foreign head office to an Italian permanent establishment.1112 

This policy allowed funds granted to an Italian permanent establishment to be recognised as 

debt, rather than as a capital contribution, provided that these funds were effectively connected 

to the permanent establishment, with the consequence that they became interest-bearing.1113 If 

the capital contribution was recognised as a loan, the interest paid by the Italian permanent 

establishment was deductible based on the arm’s length principle. The amount of the deemed 

interest deduction was based on the fair market value of the loan, and, therefore, had no fixed 

percentage (which is prohibited by the profit determination criterion of the Code; see, e.g., the 

Dutch Intra-group finance activities regime (Case J/1, 2003; see Section 7.11) and the 

Luxembourg Finance companies regime (Case J/2, 2003; see Section 7.11)). While the 

Commission questioned whether the Italian regime was in line with the OECD Model 

Convention1114, the Group approved the regime on the basis that it would correctly apply the 

arm’s length principle and would comply with the OECD Transfer Pricing Guidelines1115.1116 

 

 
1109 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 301 and for the 

Commission’s draft assessment, see report of the Group of 27 September 1999, doc. no. 10230/99 ADD 1, p. 8. 
1110 See report of the Group of 27 September 1999, doc. no. 10230/99 ADD 1, p. 8. 
1111 See Commission State aid decision of 11 December 2002 no. C46/2001 (Centrales de trésorerie) 

(2003/883/EC), OJEU L/330/2003, par. 28 and 31. 
1112 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 84 and for 

more information on this regime, see report of the Group of 28 June 1999, doc. no. 9176/99 ADD1, p. 5. 
1113 It is unclear whether this regime was symmetrical. Both the agreed description and the draft assessment do 

not specify whether, in a reverse situation, i.e., the circumstance where an Italian head office receives funds from 

a foreign permanent establishment, fictitious interest income would have been considered on the basis of the 

arm's length principle for the determination of the taxable profit of the Italian head office. 
1114 See internal Commission document (1999) on additional measures in category 2. 
1115 Note, that before 2010 there was no consensus at OECD-level on the issue of deductions for internal debts 

and receivables in the context of the allocation of profits to permanent establishments. In 2010, the OCED 

adopted a new standard, i.e., the so-called ‘Authorized OECD-approach’, for the allocation of profits to 

permanent establishments; see OECD Report on the attribution of profits to permanent establishments, 22 July 

2010. 
1116 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 302 and for the 

Commission’s draft assessment, see report of the Group of 27 September 1999, doc. no. 10230/99 ADD 1, p. 9. 
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The Guernsey International loan business regime (Case C/3, 2003)1117, the Jersey International 

treasury operations regime (Case C/4, 2003)1118, and the Isle of Man International loan 

business regime (Case C/5, 2003)1119 are examples of cases where the Group considered 

preferential treatment through a deemed deduction to be harmful. These three regimes of the 

British Crown Dependencies allowed for a 90% “deemed expenses deduction” or a 90% 

“management charge deduction” from profits arising out of financing activities, resulting in a 

reduced effective tax of 2% for interest income (instead of the standard 22% at that time) for 

banks and companies of a multinational group engaged in international treasury operations. The 

Group assessed these regimes harmful based on the significant reduction of the tax base for 

financing activities, combined with the fact that they exclusively applied to international 

treasury operations, leading to formal ring-fencing1120 (harmful ring-fencing I 

characteristic).1121 In the context of rolling back several harmful tax regimes, the three British 

Crown Dependencies introduced new (zero-rate) corporate income tax systems combined with 

special shareholder tax regimes (see Section 7.3), which, eventually, were all found harmful as 

well by the Group (see the Isle of Man Distributable profits charge regime (Case B/3, 2007; 

see Section 7.3.4), the Jersey Deemed distribution and attribution regime (Case B/4, 2011; see 

Section 7.3.5), the Isle of Man Attribution regime for individuals (Case B/5, 2011; see Section 

7.3.5) and the Guernsey Deemed distribution regime (Case B/6, 2012; see Section 7.3.5).  

 

 

B.   Tax rate regimes 

 

7.4.4 Reduced tax rate regimes 

 

The Irish International financial services centre of Dublin regime (Case C/6, 2003) is an 

example of a regime that granted preferential treatment for interest income through a reduced 

nominal corporate tax rate. Moreover, it allowed for a reduced (10%) tax rate (and other 

benefits, including, e.g., a double deduction for rental costs and accelerated depreciation of new 

buildings and equipment) for companies providing certain financial services to non-residents. 

1122 The Group assessed this regime to be harmful based on the reduced nominal corporate tax 

rate for certain financial services combined with the fact that only transactions with non-

residents were covered (harmful ring-fencing I characteristic).1123  

 

In parallel, the Commission concluded that the regime constituted State aid, because it 

conferred a selective advantage relative to the corporate tax charged on business profits by 

sector and by region.1124 After the abolition of the regime (end 2005), not only companies 

operating in the financial services sector started to benefit from a nominal tax rate of 12,5% as 

 
1117 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 282. 
1118 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 285. 
1119 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 293. 
1120 See report of the Group of 8 June 1999, doc. no. 7303/1/99 REV 1, p. 11-13. 
1121 For the Group’s decisions, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 32-33 and for the 

Council’s endorsements, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. See also internal 

Commission document (2002) on the Guernsey International loan business regime, the Jersey International 

treasury operations regime and the Isle of Man International loan business regime. 
1122 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 61-62.  
1123 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 24 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. See also internal 

Commission document (2002) on the Irish International financial services centre of Dublin regime. 
1124 See proposal for appropriate measures of 18 December 1998 no. E/1/98, OJEU C/395/1998. 
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from 2006. Such a mainstream corporate tax rate, which is not limited in relation to a business 

activity or geographical location, does not fulfil the gateway criterion of the Code (see Chapter 

6.4) and, therefore, in principle, falls outside the scope of the Code. 

 

 

C.   Tax base regimes 

 

7.4.5 Tax exemption regimes 

 

The Italian Trieste financial services and insurance centre regime (Case C/7, 2003) was the 

first case of an interest tax exemption regime that was considered harmful by the Group. Under 

this regime, which was never actually operational because its implementing provisions had 

never been formally ratified, banks and insurance companies operating in Eastern European 

countries were fully exempt from corporation tax.1125 The regime was open to banking and 

insurance companies and covered loans and investments in Eastern Europe. The regime resulted 

in an effective zero tax rate (instead of the standard 37% at that time) for (foreign) interest 

income received from Central and Eastern European countries. Not surprisingly, the Group, 

therefore, assessed this regime to be harmful based on the full corporate income tax exemption 

combined with the fact that only transactions with certain Eastern European countries were 

covered (harmful ring-fencing I characteristic).1126 Initially, the regime was approved from a 

State aid-perspective on the grounds of enhancing the development of financial markets in 

Eastern Europe.1127 However, in the context of a large-scale State aid investigation into Member 

State’s preferential tax regimes (in 1998-2002), the Commission re-assessed the regime and 

concluded, in 2002, that it was no longer in line with current State aid policy.1128  

 

The Isle of Man Offshore banking business regime (Case C/8, 2003) is another example of a 

tax exemption regime assessed as harmful by the Group. This regime provided for a full 

corporate tax exemption for profits from offshore banking activities1129, resulting in an effective 

zero tax rate for foreign interest income (instead of the standard 22% at that time). The Group 

considered this regime harmful on the basis of the full corporate tax exemption for offshore 

activities combined with the fact that it (i) only covered cross-border interest payments (harmful 

ring-fencing I characteristic), (ii) was not open to Isle of Man-source income, thus protecting 

the Isle of Man's domestic tax base (harmful ring-fencing II characteristic) and (iii) granted tax 

benefits in the absence of any real economic activity (harmful lack of substance 

characteristic).1130  

 

The third and last example of a harmful interest tax exemption regime is the Greek Offices of 

foreign companies regime (Case C/9, 2003), which provided for a full corporate tax exemption 

 
1125 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 63.  
1126 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. par. 32, p. 12 

in combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 24 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. See also internal 

Commission document (2002) on the Italian Trieste financial services and insurance centre regime. 
1127 See State aid decision of 12 April 1995 no. 95/452EC, OJEU L/264/1995, p. 30-34. 
1128 See Commission State aid decision of 11 December 2002 no. C16/2002 (Centre de services financiers de 

Trieste Loi 19/91) (2003/230/EC), OJEU L/091/2003, p. 47-50. 
1129 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 293.  
1130 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 52, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 24 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. See also internal 

Commission document (2002) on the Isle of Man Offshore banking business regime. 
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for permanent establishments in Greece of foreign companies carrying on or controlling their 

activities exclusively outside Greece.1131 This regime resulted in an effective zero tax rate for 

foreign interest income (instead of the standard 40% at that time). A special permit granted by 

decision of the Greek Finance Minister was a prerequisite for obtaining access to the Greek 

regime.1132 The Group considered this regime harmful based on the full corporate tax exemption 

combined with the fact that it only applied to permanent establishments of foreign companies, 

leading to formal ring-fencing (harmful ring-fencing I characteristic).1133 Permanent 

establishments in Greece without such a special permit had to pay tax on their business income 

according to the same rules as other corporate taxpayers.1134 Shortly after this decision, Greece 

repealed the regime. Interestingly, unlike in the case of the Italian Trieste financial services and 

insurance centre regime (Case C/7, 2003; see this Section above), in this case, the Commission 

refrained from initiating a State aid procedure, while the regime’s compatibility with State aid 

rules may be questioned. 

 

 

7.4.6 Tax-free reserve regimes 

 

The Dutch International financing regime (Case C/10, 2003) provides an example of a case 

concerning a blacklisted regime granting preferential treatment to interest income by creating 

a tax-free reserve. The regime allowed multinational companies, operating in more than four 

countries or two continents, to contribute up to 80% of their profits from financing activities 

(mainly interest, but also royalties, etc.1135) to a risk reserve for ten years to cover specific risks 

related to international intra-group financing activities.1136 Other business income was not 

eligible for allocation to the risk reserve and was thus taxed at the standard tax rate of 35%, 

while a tax claim of, in principle, 35% on the risk reserve remained.1137 The risk-reserve was 

released compulsorily without incurring taxation or at a reduced rate if the funds released were 

used to offset losses resulting from risks for which the reserve was created and in the event of 

an acquisition of a (subsidiary) company or a capital contribution in this company.1138 It was 

also possible to voluntarily terminate the risk reserve at any time by releasing the funds over 

five-years at the special tax rate of 10% (instead of the standard tax rate of 35%).1139 

 

The regime was introduced during the drafting phase of the Code (in 1996) in response to the 

trend that Dutch multinational companies were relocating their intra-group financing activities 

to low-tax jurisdictions. According to the Dutch government’s estimates at the time, 

approximately 7 billion euro had already left the Netherlands and was no longer subject to 

 
1131 For the agreed description, see report of the Group of Group of 23 November 1999, doc. no. 4901/99, p. 74.  
1132 See report of the Group of Group of 23 November 1999, doc. no. 4901/99, p. 74. 
1133 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 52, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 24 and for 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. See also internal 

Commission document (2002) on the Greek Offices of foreign companies regime. 
1134 See also internal Commission document (2002) on the Greek Offices of foreign companies regime. 
1135 The term ‘financing activities’ covered the following intra-group financing activities: (i) the financing of 

business assets and business activities; (ii) the leasing of assets (operational and financial); (iii) the licensing of 

intangibles (e.g., know-how, trademarks and patents); (iv) factoring of trade receivables; (v) the rendering of 

financial and administrative services; and (iv) acquisition or (capital) investment in companies. See report of the 

Group 23 November 1999, doc. no. 4901/99, p. 65. 
1136 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 65. For more 

information on this regime, see also report of the Group of 4 February 1999, p. 8-10.  
1137 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 65. 
1138 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 67-68. 
1139 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 68. 



 198 

taxation anywhere.1140 The regime aimed to make it attractive for Dutch multinationals to 

relocate or retain their international group financing activities in the Netherlands. The Group 

considered the regime harmful1141, despite repeated calls from the Netherlands that it was not 

intended to persuade multinational companies established in other Member States to relocate 

their group financing activities to the Netherlands. 

 

The Group’s assessment focused in particular on two harmful features of the regime. First, the 

Group concluded that the regime was formally ring-fenced because it conditioned that the 

company had to be part of a multinational group.1142 Secondly, it found the creation of an 

excessive risk reserve which did not “reflect commercial practice in the financial markets” as a 

harmful feature.1143 The Dutch Government, initially, disagreed with the Group’s 

assessment1144, but, eventually, agreed to roll back the regime1145 after (i) the Commission had 

concluded that it also constituted State aid1146 and (ii) the Council agreed with an extension of 

benefits (for companies that had already applied for the regime) until end 20101147. 

 

 

7.4.7 Reduced tax base regimes 

 

7.4.7.1 Introduction 

 

The Hungarian Interest from affiliated companies regime (Case C/11, 2005), the Dutch Group 

interest box regime (Case C/12, 2007), and the Hungarian Tax base for interest payments 

received from abroad regime (Case C/13, 2011) are examples of cases concerning regimes 

allowing for a reduction in the tax base for interest income. In these three cases, the Group held 

lengthy debates on the potential negative effects of such regimes on fair tax competition, i.e., 

low taxation of interest income in one Member State combined with the erosion of the tax base 

on the other side of the transaction in the EU. While many Member States and the Commission 

had expressed serious doubts about the compatibility of these regimes with the Code, the Group 

was not able to reach agreement in any of these cases on the question whether they should be 

considered harmful tax competition, which made it impossible to address them under the 

Code’s harmful tax competition framework. Nevertheless, eventually, all regimes were either 

abolished or their introduction was cancelled, because the political harmful tax competition 

instrument was backed by the State aid rules. 

 

The Hungarian Interest from affiliated companies regime (Case C/11, 2005; see Section 

7.4.7.2) offered a 50% reduction of the tax base for intra-group interest income, leading to an 

effective 8% tax rate (in 2004) for this type of income. Most Member States found this regime 

harmful because it only provided for a tax advantage in a cross-border (inbound) situation 

 
1140 See State aid decision of 17 February 2003 no C51/2001 (C(2003) 568), OJEU L/180/2003, par. 46. 
1141 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 25, p. 13 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 29 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. See internal 

Commission document (2002) on the Dutch International financing regime. 
1142 See internal Commission document (2002) on the Dutch International financing regime. 
1143 See internal Commission document (2002) on the Dutch International financing regime. 
1144 See footnote 11 of report of the Group of 23 November 1999, doc. no. 4901/99, p. 13. 
1145 See report of the Group of 6 march 2003, doc. no. 7018/1/03, p. 4-6 and 29 and Council Conclusions of 3 

June 2003, doc. no. 9844/03, p. 15. 
1146 See Commission State aid decision of 17 February 2003 no. C51/2001 (International financing activities) 

(2003/515/EC), OJEU L/180/2003, p. 52-66. 
1147 See Council Conclusions of 22 January 2003, doc. no. 5566/03, par. 10, p. 6. 
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(whereas the advantage was neutralised in purely domestic situations), which would lead to 

ring-fencing on a de facto basis. On the other hand, some Member States did not consider the 

regime to be harmful, because they considered it similar to the French (replacement) Royalty - 

patents regime (Case E/7, 2003; see Section 7.6) that was approved by the Group in the late 

‘90s. Since the Finance Ministers were not able to reach a (unanimous) decision on this case, 

Hungary was not (politically) obliged to roll back the regime, leaving it in the air for the time 

being. Not surprisingly, however, the Group’s non-decision was immediately followed by a 

formal State aid investigation and, when it became clear that the Commission would decide that 

the regime violated the State aid rules, Hungary abolished the regime with direct effect. 

 

The Dutch Group interest box regime (Case C/12, 2007; see Section 7.4.7.3) provided for a 

reduction of the tax base for intra-group interest income, leading to an effective 5% tax rate (in 

2009) for this type of income (instead of the standard 25.5% rate in 2009). While several 

Member States and the Commission questioned the compatibility of the regime with the Code, 

the Group never formally assessed this regime. The Group decided to close the case after the 

Netherlands had decided to cancel the introduction of the regime. The Dutch government was 

concerned that making the regime compulsory – in accordance with the adjustments proposed 

by the Commission in the State aid procedure – would deter foreign investors from investing 

via and in the Netherlands. Nevertheless, it remains interesting to reflect on this case, since 

other Member States, such as Hungary1148, envisaged introducing preferential interest regimes 

modelled after the Dutch (mandatory) interest box regime, which, eventually, was approved by 

the Commission as not being State aid. 

 

Finally, in 2010, the Hungarian Tax base for interest payments received from abroad regime 

(Case C/13, 2011; see Section 7.4.7.4) was introduced as a successor to the Interest from 

affiliated companies regime (Case C/11, 2005). As opposed to the interest regimes mentioned 

above, this regime applied both to third-party interest income and intra-group interest income. 

More specifically, the regime provided for a 75% reduction of the tax base for net foreign 

interest income (i.e., interest received from non-resident debtors minus the related costs), 

resulting in an effective tax rate between 2.5%-4.75% (in 2010) on this type of income. The 

Group never formally assessed this regime either, but Hungary repealed the regime with direct 

effect when it became clear that several Member States (and the Commission) had serious 

doubts as to the regime’s compatibility with the Code. Hungary probably feared not only severe 

criticism from a harmful tax competition-perspective, but possibly also a State aid investigation 

by the Commission since the regime had not been notified, and, therefore, could lead to the 

recovery of the aid granted illegally. 

 

The most criticised features of these regimes and the most interesting political developments in 

these three cases are discussed in more detail below. The relationship between harmful tax 

competition and State aid in these cases is also addressed. 

 

 

7.4.7.2  The Hungarian Interest from affiliated companies regime 

 

In 2003, one year before joining the EU, Hungary introduced the Interest from affiliated 

companies regime (Case C/11, 2005), which offered the possibility to deduct from the tax base 

in Hungary 50% of net intra-group interest (i.e., the ‘positive spread’) received from group 

companies; i.e., the balance of interest received from group companies minus interest paid to 

 
1148 See informal meeting minutes of the Group of 19 November 2010, p. 3. 
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group companies.1149 As a result, only half of the positive spread was taxed, resulting in an 

effective tax rate for intra-group interest income in Hungary of 8% (in 2004), whereas if the 

regime did not apply, the full amount of this income would have been taxed at the regular tax 

rate of 16% (in 2004). At the same time, at the level of the group company paying the intra-

group interest, only 50% of the net intra-group interest paid (i.e., the ‘negative spread’) was 

deducted from the taxable base of this company, unless this company made use of the opt-out 

possibility (see below). Therefore, this group company could only deduct half of the negative 

spread from its tax base, while a full deduction of the interest expenses would have been 

available if the regime had not been applied. 

 

The regime was open to all companies, and an interesting feature was its optional nature, which 

allowed eligible companies to decide annually whether to apply the regime or to opt-out. If a 

group company with a negative spread opted out, it did not have to increase its tax base as 

explained above, but could fully deduct the intra-group interest at the regular corporate tax rate, 

provided that it informed all other group companies to which intra-group interest was paid or 

from which group interest was received. In this case, the notified group companies had to 

disregard the intra-group interest paid to or received from that group company for the 

computation of their tax base. As a consequence, the effective lower tax rate of 8% was not 

applicable to the positive spread of these other group companies. 

 
1149 For the agreed description, see report of the Group of 29 October 2004, doc. no. 14097/04, p. 3-4 and for 

more information on this regime, see room document #1 of the Group of 24 May 2005. 

Box 7.18: Mechanism and tax consequences of the Hungarian Interest from affiliated companies regime 

(Case C/11, 2005) (2005) 

 

Example:  

100 interest 

paid 

Hungarian 

company 

receiving 

interest 

Hungarian 

company paying 

interest 

Foreign group 

paying interest 

Foreign 

company 

receiving 

interest 

Comments 

Situation 1:  

Hungarian 

company 

receiving 

domestic 

intra-group 

interest 

100 received 

(50% 

deduction 

leading to 

taxable base 

of 50)  

100 paid 

 (50% increase of 

the taxable base 

leading to an 

effective interest 

deduction of 50) 

  Neutralization of 

the benefit for 

domestic 

situations 

Situation 2:  

Hungarian 

company 

receiving 

foreign intra-

group interest 

100 received 

(50% 

deduction 

leading to 

taxable base 

of 50)  

 100 (in principle 

fully deductible 

leading to in 

interest 

deduction of 

100) 

 Full benefit for 

inbound interest 

Situation 3:  

Hungarian 

company 

paying intra-

group interest 

cross-border 

 100 paid 

(50% increase of the 

taxable base. Opt-

out possibility: then 

no increase of tax 

base and 100 

deductible) 

 100 (in 

principle 

fully 

taxable) 

No effect of the 

regime in case of 

the opt-out 

Situation 1: a purely domestic situation: A Hungarian group company pays interest to another Hungarian group 

company. The receiving company benefits from the Hungarian regime and is allowed to deduct 50% of the 

inbound interest from the taxable base. The paying group company however is obligated to increase its taxable 

base by 50% of the interest paid, resulting in a complete neutralization of the effect of the regime. There is no 

benefit for the group as a whole. (There is an opt-out possibility for the Hungarian company paying the interest 
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As noted by the Commission in Box 7.18 above, in practice, a beneficial effect of the regime 

occurred only in certain cross-border inbound situations, i.e., situations where a Hungarian 

group company received foreign intra-group interest income. The beneficial effect was 

neutralised in purely domestic situations. In a cross-border inbound situation, the regime 

became beneficial for the group as a whole if the foreign group companies who paid the intra-

group interest were entitled to claim an interest deduction at an effective tax rate higher than 

8%. 

 

While the Group had discussed the Hungarian case thoroughly for two years (2004-2005), 

Member States remained deeply divided as to whether the regime should be assessed harmful, 

resulting in the absence of a unanimous decision (see Box. 6.20 in this Section below). The 

Group’s Chair, Mrs Dawn Primarolo at the time, presented the outcome of this case in person 

to the EU Finance Ministers at their December 2005 Council meeting.1150 In the report drafted 

and sent to the Council by Mrs Primarolo1151 it is noted that the Group had concluded that the 

regime was harmful based on a ‘broad majority’ of – eventually – seventeen Member States. 

Additionally, in (the main text of) the report it is stated that Belgium, Hungary, Luxembourg, 

Lithuania, Poland, and the Netherlands did not consider the regime to be harmful.1152, 1153  

 

Mrs Primarolo tried to push her (own) ‘broad majority’ report through the Council, but this 

attempt did not fly. The Finance Ministers were unable to agree on a common position during 

a plenary debate and Mrs Primarolo’s report was not endorsed by the Council.1154 The impasse 

meant that the Hungarian regime was not formally considered harmful, so Hungary was not 

politically committed to rolling back the regime. The impasse was caused by the Group’s policy 

of a consistent approach based on the principle of equal treatment, which Hungary invoked by 

referring to a similar and approved French (replacement) Royalty - patents regime (Case E/7, 

2003; see Section 7.6) and, on the other hand, the desire not to accept a regime containing 

harmful features, creating a ‘harmful’ precedent.1155  

 

 
1150 See Council conclusions of 6 December 2005, doc. no. 14763/05, p. 13.  
1151 The progress report sent to the Council bears the origin-label 'Chair of the Code of Conduct Group (Business 

Taxation) (see report of the Group of 6 December 2005, doc. no. 15434/05)', rather than the origin-label 'Code of 

Conduct Group (Business Taxation)', which is typically the case (see Code of Conduct Group progress reports 

related to other pseudo-case law cases). 
1152 See report of the Group of 6 December 2005, doc. no. 15434/05, par. 16. p. 5. 
1153 Malta and Estonia felt they needed more information before they could make a final decision (see report of 

the Group of 6 December 2005, doc. no. 15434/05, par. 16. p. 5). 
1154 See Council conclusions of 6 December 2005, doc. no. 14763/05, p. 13 
1155 See also informal meeting minutes of the Group of 24 May 2005, p. 1. 

leading to a full deduction of 100 interest paid, but in this case the Hungarian company receiving the interest is 

not entitled to the tax benefit of 50% deduction). 

 

Situation 2: a cross-border inbound situation: A non-resident group company pays interest to a Hungarian 

group company. The receiving company benefits from the Hungarian regime and is allowed to deduct 50% of 

the inbound interest from the taxable base. The paying group company is, subject to the tax rules of its state of 

residence, in principle allowed to deduct the interest paid. The benefit of the regime for the group as a whole 

arises if the paying company is taxed at an effective rate which is higher than 8%.  

 

Situation 3: a cross-border outbound situation: A Hungarian group company pays interest to a non-resident 

group company. The receiving company will in principle be taxable for the interest received. The Hungarian 

paying group company may fully deduct the interest paid. 

 

Source: room document #3 of the Group of 23 September 2010, p. 3-4. 
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Box 7.19: Commission’s concerns regarding the Hungarian Interest from affiliated companies regime (Case C/11, 

2005) (2005) 

 

“As is stated in the report to Ecofin of 7 June 2005, the Group noted that the HU regime for 'Interest from Affiliated 

Companies' raised important issues of principle. 

 

DG TAXUD and the Chair of the Code Group, together with interested Member States (including Hungary) have 

tried to find a solution for the concerns expressed during the discussions in the Group regarding this interest 

regime. 

 

The problem in a nutshell: the HU regime for interest applies to intra-group situations. In this respect, it is designed 

similarly to a FR regime for royalties which has been approved by the Group in 2003. HU based its defense of its 

regime on the principle of equal treatment and has re-iterated this point on a political level by letter from the 

Deputy State Secretary Mrs Karácsony to all the Member States on 20 May 2005. 

 

The Group hesitated to approve a regime that could open the risk of further precedents in the future. Many feared 

that the approval of the HU interest regime would mean a serious further undermining of the effectiveness of the 

Code of Conduct.” 

 

Source: informal meeting minutes of the Group of 18 October 2005, p. 1. 

 

As shown in Box 7.19 above, the Group’s discussions focused on whether (i) the Hungarian 

regime contained harmful features and, if so, whether (ii) the regime should be considered 

actually harmful, considering the Group’s past acceptance of the French (replacement) Royalty 

- patents regime (Case E/7, 2003). As regards the first question, most Member States and the 

Commission felt that the regime was ring-fenced on a de facto basis.1156, 1157 Their conclusion 

was based on the fact that, as explained above, the beneficial effect of the regime was 

neutralised in purely domestic situations and that, in practice, a benefit was only available in 

cross-border (inbound) situations. Economic impact data on the actual use of the regime 

underpinned this conclusion.1158 Though Hungarian companies also used the regime, this data 

revealed that, in practice, mostly foreign-owned companies benefited from the economic effect 

and volume of the regime. Additionally, this data showed that the volume flowing through the 

regime in the second year (2004) had increased significantly compared to the first year (2003) 

the regime was in force. As pointed out by the Commission, this showed that the regime was 

“picking up pace in its effects”1159. 

 

From this information many Member States and the Commission considered that the regime 

was harmful, but, at the same time, several Member States shared Hungary’s concern that past 

assessments should be considered in the assessment of this case. According to Hungary – firmly 

supported by the Netherlands that intended to introduce a similar regime for intra-group interest 

(the Group interest box regime (Case C/12, 2007; see Section 7.4.7.3)) – the design of its regime 

was comparable to the approved French (replacement) Royalty - patents regime (Case E/7, 

2003; see Section 7.6) and, consequently, their interest regime should also be approved. 

 

In an attempt to break the deadlock, the Group decided to investigate to what extent the 

Hungarian and French regime were indeed comparable in the context of the Code 

 
1156 See informal meeting minutes of the Group of 24 February, p. 3-4, informal meeting minutes of the Group of 

24 May 2005, p. 1, informal meeting minutes of the Group of 15 September 2005, p. 1-2 and informal meeting 

minutes of the Group of 18 October 2005.  
1157 For the Commission’s draft assessment, see room document #5 of the Group of 24 February 2005, room 

document #5 of the Group of 15 September 2005 and room document #2 of the Group of 18 October 2005. 
1158 See room document #6 of the Group of 18 October and informal meeting minutes of the Group of 18 

October 2005.  
1159 See informal meeting minutes of the Group of 18 October 2005, p. 2. 
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assessment.1160 To this end, the Commission had prepared a comparative analysis confirming 

that both regimes were designed in the same way for intra-group situations, and, in practice, led 

to the same result for group companies. The Commission added that it could not find any 

justification for not considering interest and royalties to be comparable. Notwithstanding the 

existence of comparability, which should, in principle, lead to a ‘non-harmful’ assessment 

based on the principle of equal treatment, the Commission warned the Group that “the Code as 

a whole [was] under discussion and that precedents could lead to unwanted results of the Code 

process”1161. To this end, it urged the Member States “[a]s a matter of principle, [that] the Group 

should not approve something which is harmful, on whatever basis”1162. 

 

As highlighted in Box 7.20 below, the Commission’s appeal and the comparative analysis did 

not resolve the strong divisions between the Member States on the role of precedents, and the 

impasse, eventually, made it impossible for the Group to agree on a common decision. In an 

effort to resolve the stalemate, Germany – supported by Spain – proposed to examine the 

possibility of accepting a derogation of 50% from the normal level of taxation as the lowest 

acceptable level of taxation, so that other Member States, in future, would not be allowed to go 

under this level of taxation.1163 Under such a condition, the Hungarian regime would have been 

approved by the Group. However, this suggestion was not taken up by the other Member States. 

 

Box 7.20: Group’s voting on the Hungarian Interest from affiliated companies regime (Case C/11, 2005) (2005) 

 

“Votes: 

 

Harmful: UK, DK, FR, AT, FI, DE, PT, SI, CZ, SE, ES, CY, IE, EL, IT, LV 

- UK (HU figures show that the regime is predominantly used by non-residents and the comparison to the FR 

regime is not relevant since the two regimes are not comparable) 

- DK (FR table is not comparable but HU should be found harmful anyway) 

- ES (found it difficult to reach this conclusion since the HU royalty measure was considered not harmful in the 

last meeting without using any data. This was not a consistent approach). 

- EL (requested more information from FR but could also consider the HU regime harmful) 

 

Not harmful: HU supported by NL, LU, BE. 

- BE (deemed the HU regime and the FR regime to be comparable and also requested more information from FR 

because the figures should be more detailed to consider the FR regime; the use of criteria 1b and 2b were 

contested.). 

 

Undecided: PL, LT, SK, ML, EE (which all supported BE request for more FR information) 

- EE (added that small countries with open international activities would always account for a larger portion – in 

volume – of cross border transactions than domestic transactions since the size of the domestic market would be 

limited. Therefore the conclusions on the basis of economic cross border effect were not shared). 

 

- On the basis of these votes the Chair decided that a 'vast majority' considers the HU regime to be harmful which 

will be reported to Ecofin. NL, BE and LU stated that this was not a term that was used before and therefore should 

not be used now. They wanted that the actual facts of the vote and all opinions would be described and reflected 

in the report and not in a footnote procedure.” 

 

Source: informal meeting minutes of the Group of 18 October 2005, p. 2-3. 

 

 
1160 See room document #1 of the Group of 24 May 2005, p. 3-5. In addition, see room document #4 of the 

Group of 15 September 2005, p. 3-5 and room document #1 of the Group of 18 October 2005, p. 3-5. 
1161 See informal meeting minutes of the Group of 15 September 2005, p. 1. 
1162 See informal meeting minutes of the Group of 15 September 2005, p. 1. 
1163 See informal meeting minutes of the Group of 24 May 2005, p. 1 and informal meeting minutes of the Group 

of 15 September 2005, p. 1. 
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Following the impasse on the role of precedents, the Group developed ‘general guidelines’ for 

the evaluation of Member States’ preferential tax regimes in 20081164, including rules on the 

role of precedents and comparability in the event of a Member State claiming a precedent on 

the basis of a regime of another Member State (see Chapter 4.2.4.2). These rules also specify 

how to act in a situation of a split assessment, like in the Hungarian case. 

 

However, in the absence of a unanimous decision, Hungary was not politically obligated to roll 

back the regime, leaving it in the air for that moment. Nevertheless, the Group’s non-decision 

was followed by a formal State aid investigation initiated by the Commission.1165 In the end, 

four years after the Group’s non-result, Hungary decided to repeal the regime when it became 

apparent that the Commission would conclude that the regime constituted State aid.1166 In 2009, 

the Commission indeed arrived at this conclusion, because the regime was especially beneficial 

for companies (belonging to a multinational group) engaged in intra-group financing activities, 

while the financial sector and small companies were excluded from the regime’s scope of 

application. The Commission also concluded that the regime’s optional nature had the effect of 

introducing differentiated treatment between group companies, as the regime did not apply to 

all group companies (with intra-group financing transactions), but only to those that decided to 

opt-in.1167 Nevertheless, the Commission refrained from recovering the aid granted because the 

regime was introduced before Hungary’s accession to the EU in 2004 and its State aid character 

was not immediately clear. 

 

 

7.4.7.3  The Dutch Group interest box regime  

 

Following the abolition of the Dutch International financing regime (Case C/10, 2003; see 

Section 7.4.6), the Netherlands designed an optional Group interest box regime (Case C/12, 

2007) which it transformed into a compulsory regime after the Commission had challenged its 

optional character in a State aid assessment1168. As a result, the regime became compulsory for 

all companies, both in respect of intra-group interest received and paid. The regime, which 

never entered into force, ensured – by granting a reduction of the tax base for intra-group 

interest income and expenses – effective taxation of 5% (instead of the standard 25.5% rate in 

2009) for intra-group interest received.1169 Due to its mandatory character, intra-group interest 

paid was also only deductible at 5% instead of the regular 25.5% rate.  

 

The Netherlands notified the regime in 20071170, but the Group decided to suspend the formal 

assessment until the State aid procedure was completed1171. In the end, the Commission 

 
1164 For the ‘general guiding principles’, see annex I of report of the Group of 26 November 2008, doc. no. 

16410/08, p. 6-7. 
1165 See Commission decision to initiate the formal State aid investigation procedure of 21 March 2007 no. 

SA.18361 (Tax deductions for intra group interest) (2007/C), OJEU C/142/2007, p. 12-16. 
1166 See Commission State aid decision of 28 October 2009 no. SA.18361 (Tax deductions for intra group 

interest) (2010/95/EC), OJEU L/42/2010, p. 3-19. 
1167 See Commission State aid decision of 28 October 2009 no. SA.18361 (Tax deductions for intra group 

interest) (2010/95/EC), OJEU L/42/2010, par. 128. 
1168 See Commission State aid decision of 8 July 2009 no. C4/2007 (Groepsrentebox) (2009/809/EC), OJEU 

L/288/2009, p. 26-39. 
1169 For the agreed description, see room document #2 of the Group of 19 September 2007 and room document 

#2 of the Group of 23 September 2009. 
1170 See room document #3 REV of the Group of 20 May 2007, p. 11 and report of the Group of 26 April 2007, 

doc. no. 9047/07, par 18, p. 6. 
1171 See report of the Group of 26 April 2007, doc. no. 9047/07, par. 18, p. 6 and report of the Group of 18 

November 2009, doc. no. 16233/09, par. 13, p. 4. 
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accepted a revised – mandatory – version of the regime, because (i) it no longer granted a 

discriminatory advantage to certain companies in similar situations as others and, in fact, would 

enhance fiscal neutrality, and (ii) the advantage for a multinational group of companies resulted 

from the existence of differences between the tax systems of Member States (a disparity), which 

falls outside the scope of the State aid rules.1172 Also, the Commission considered that the 

mandatory regime was effectively open to any company in the Netherlands, because there were 

no longer any legal and economic obstacles to establishing a company after the Netherlands 

proposed to abolish the statutory capital requirement (of EUR 18.000) for establishing a limited 

liability company.1173 

 

Despite this State aid approval, the Netherlands decided to cancel the introduction of the regime 

after a public consultation on the (mandatory) regime had revealed that foreign investors, 

including in particular Dutch branches of foreign banks, would be very reluctant to debt-finance 

their activities in the Netherlands, because of the risk that they would run into the interest 

deduction limitation in the Group interest box regime (Case C/12, 2007) (i.e., deduction at 5% 

instead of the standard 25.5% rate). Since the Group, subsequently, closed the case, it has never 

become clear to what extent the regime is compatible with the Code. However, considering the 

principles and criteria of the Code, one could argue that, despite its mandatory nature, the 

regime (still) contained harmful ring-fencing features.1174  

 

Like the optional Hungarian Interest from affiliated companies regime (Case C/11, 2005; see 

Section 7.4.7.2), the mandatory Dutch group interest box regime is beneficial in certain cross-

border inbound situations only. A tax advantage for the multinational group as a whole could 

arise if the paying foreign group companies were able to deduct the intra-group interest 

payments at an effective tax rate higher than the 5% against which the intra-group interest 

income would be taxed in the interest box. Obviously, the could have triggered international 

companies to organize their mobile intra-group financing activities such that intra-group 

interest would be paid and deducted in other Member States at high rates and received at the 

law 5% interest box rate in the Netherlands. Therefore, although not being formally ring-fenced, 

one could consider the regime harmful based on a de facto assessment under ring-fencing I. 

Additionally, one could argue that the regime created a market distorting fiscal disparity which 

should be addressed under the market distortion rules of Articles 116 and 117 TFEU (see 

Chapter 9.2.5). 

 

A Dutch group company paying intra-group interest to another related Dutch company would 

only be able to deduct this interest at a rate of 5%, with the result that the effect of the regime 

was completely neutralised in a purely domestic situation. Therefore, in a purely domestic 

situation, the regime would not produce any benefit for the group as a whole and would not 

affect the domestic tax base. On the other hand, if the paying group company would be resident 

in another Member State, it would be able to deduct the interest paid at the (often higher) 

standard corporate tax rate applicable in that other Member State. Therefore, the national tax 

base was protected from the beneficial effect of the regime, which could lead to a ‘harmful’ de 

facto assessment under ring-fencing II. 

 

 
1172 See Commission State aid decision of 8 July 2009 no. C4/2007 (Groepsrentebox) (2009/809/EC), OJEU 

L/288/2009, par. 124-125.   
1173 See Commission State aid decision of 8 July 2009 no. C4/2007 (Groepsrentebox) (2009/809/EC), OJEU 

L/288/2009, par. 126-127. 
1174 For an analysis of the compatibility of the Dutch Group interest box regime (Case C/12, 2007) with the 

principles and criteria of the Code, see Nouwen, M.F. (2009). 
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However, while the compatibility of the mandatory Group interest box regime with the Code’s 

principles and criteria may be questioned, the non-decision of the Hungarian Interest from 

affiliated companies regime (Case C/11, 2005; see Section 7.4.7.2) may well be successfully 

claimed as a precedent on the basis of which the Dutch regime should have been accepted, or 

at least not be condemned. Nonetheless, Chapter 9.2.5 shows that the market distortion rules – 

disregarding external strategic political consideration – could effectively be used by the 

Commission to eliminate national preferential regimes exploiting disparities between Member 

States’ tax systems, like the Dutch Group interest box regime (Case C/10, 2003; see Section 

7.4.6), which are not adequately addressed under the diplomatic Code, nor by the State aid 

rules. 

 

 

7.4.7.4 The Hungarian Tax base for interest payments received from abroad 

regime 

 

Shortly after the repeal of the Interest from affiliated companies regime (Case C/11, 2005; see 

Section 7.4.7.2), Hungary introduced the Tax base for interest payments received from abroad 

regime (Case C/13, 2011). This replacement regime offered a reduction of 75% of the tax base 

for interest income received from non-resident debtors (see Box 7.21 below).1175 Therefore, in 

practice, only 25% of foreign interest income was subject to the standard progressive tax rate 

(10% for taxable income up to EUR 1.750.000 and 19% for taxable income above this amount). 

The 75% reduction in the tax base combined with the progressive tax rate resulted in an 

effective tax rate of approximately 2,5% for the first EUR 7.000.000 of foreign interest income 

and approximately 4,75% for foreign interest income above this amount.1176   

 

The regime was open to all companies in all sectors, including banks and other financial 

institutions. Unlike the Interest from affiliated companies regime (Case C/11, 2005), which 

applied to intra-group interest paid to or received from (domestic and foreign) group companies, 

the replacement regime applied to all types of foreign interest income, both intra-group interest 

and interest received from third parties. 

 

Box 7.21: Mechanism and tax consequences of the Hungarian Tax base for interest payments received from abroad 

regime (Case C/13, 2011) (2010) 

 

“Example: 

 

Foreign interest income  400 Interest expenses (direct costs)  200 

Turnover   800 Costs of goods sold   600 

     General expenses (indirect costs)  300 

     Profit     100 

              1200                  1200 

 

First the pre-tax profit is determined as total income (400+800) minus total expenses (200+600+300) = 100, 

regardless of the nature of income and expenses. 

 

Secondly the pre-tax profit is adjusted for tax base corrections, if applicable. In this example there are none, 

arriving at a tax base of 100. 

 

Finally, the exempted tax base for the purpose of art. 28 (2)b CIT law, is determined as follows: 

 
1175 For the agreed description, see room documents #3 of the Group of 23 September 2010 and for discussions 

in the Group on this description, see informal meeting minutes of the Group of 23 September 2010, p. 2.  
1176 See room document #2 of the Group of 20 May 2010, p. 5 and room document #3 of the Group of 23 

September 2010, p. 1. 
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75% of foreign interest income       300 

75% of direct costs (interest expenses)      150  

75% of proportionate part of indirect costs (general expenses) (4/12 x 300)      75  

                   -/- 225 

Exempted tax base          75 

 

Taxable income is determined as the tax base (100) minus the exempted tax base (75) = 25.  

Tax payable will be 19% * 25 = 4,75.” 

 

Source: room document #3 of the Group of 23 September 2010, p. 2. 

 

The regime has never been formally assessed by the Group, because when the Group wanted 

to proceed to the formal assessment stage, Hungary announced that it would repeal the regime 

with direct effect1177. Although the regime’s incompatibility with the Code has never been 

formally agreed, compliance with its principles and criteria was seriously questioned by several 

Member States. After the regime had been notified1178, several Member States, including 

Germany, the United Kingdom, France, Spain, Sweden, and Denmark, expressed serious 

doubts about its purpose (see Box 7.22 below).1179  
 

According to Hungary, the regime was aimed at avoiding double taxation of foreign interest 

income. It made it clear that there might be double taxation not only when both the source State 

and the receiving State subject interest income to taxation (i.e., a withholding tax in the source 

State and a corporate tax in the receiving State), but also economically if the interest expenses 

are not deductible in the source State, for example, due to thin capitalization rules. However, 

the above-mentioned Member States contested that the regime would prevent such situations 

of double taxation and found that it would rather lead to double non-taxation.   

 

Box 7.22: Member States’ concerns regarding the purpose of the Hungarian Tax base for interest payments 

received from abroad regime (Case C/13, 2011) (2010) 

 

“- DE asked whether interest expenses were always allocated to foreign interest income and questioned how a 

unilateral exemption would avoid double taxation. 

- UK echoed the concerns raised by DE and believed the measure went beyond what was needed to avoid double 

taxation. 

- ES stated that double taxation of interest is not a real issue in the EU given the prohibition of discrimination, the 

treaty freedoms, the applicable Tax Directives and DTC's.  

- ES believes the provision rather to create double exemption. 

- FR stated that in the EU the limitation of interest deduction was an anti-avoidance measure. FR stated it was 

rather peculiar that one MS tried to neutralise a proportionate anti-avoidance measure of another MS. 

- SE agreed with FR and considered that the measure creates double non-taxation rather than avoids double 

taxation. 

- DK agreed with previous speakers.” 

 

Source: informal meeting minutes of the Group of 23 September 2010, p. 2. 

 

That the regime appeared not to be aimed at nor appropriate to avoid situations of double 

taxation appears, for example, from the fact that it applied regardless of whether a withholding 

 
1177 See informal meeting minutes of the Group of 19 November 2010, p. 3 and for details on rollback, see room 

document #4 of the Group of 17 February 2011, report of the Group of 27 May 2011, doc. no. 10857/11, par. 18, 

p. 5, informal meeting minutes of the Group of 17 February 2011, p. 3, informal meeting minutes of the Group 

of 11 April 2011, p. 2 and informal meeting minutes of the Group of 26 May 2011, p. 2.  
1178 See room document #2 of the Group of 20 May 2010, p. 4-5 and informal meeting minutes of the Group of 

20 May 2010, p. 1-2. 
1179 See informal meeting minutes of the Group of 23 September 2010, p. 2. 
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tax was actually withheld in the source State and regardless of whether a deduction of interest 

expenses was refused in whole or in part in that source State.1180 As the Commission stressed, 

it seems likely that the purpose of the regime was “to make it possible to establish and maintain 

Hungarian group-financing companies that operate in a simply way”1181 as a replacement for 

the Interest from affiliated companies regime (Case C/11, 2005). The purpose of the 

replacement was clearly to create (partial) double non-taxation because, in practice, it often had 

the effect of eroding the tax bases of foreign source States by granting loans from Hungary-

based companies to non-resident borrowers.1182 

 

This adverse effect had also been highlighted by the Commission, which, before Hungary’s 

announcement that it would abolish the regime1183, had already made a draft assessment 

recommending the Group to consider the regime harmful (see Box 7.23 below)1184. This draft 

assessment, which has never been formally discussed in the Group, shows that the 

Commission’s criticisms focused on two harmful ring-fencing elements of the regime.1185 First, 

the benefit of the regime was formally only available if interest was received from non-resident 

borrowers (a harmful ring-fencing characteristic I). Second, the benefit of the regime did not 

apply to interest received from resident debtors, and, by limiting the regime to foreign interest 

income exclusively, Hungary formally protected its domestic tax base from the erosional effects 

of the regime (harmful ring-fencing II characteristic). While the regime was not assessed and 

therefore not found harmful, case law shows that this type of ring-fencing is, in principle, 

sufficient to arrive at a ‘harmful’ assessment (see, for example, the Irish International financial 

services centre of Dublin regime (Case C/6, 2003; see Section 7.4.4)). 

 

Box 7.23: Commission’s draft assessment of the Hungarian Tax base for interest payments received from abroad 

regime (Case C/13, 2011) related to ring-fencing (2010) 

 

“Criterion 1:“whether advantages are accorded only to non-residents or in respect of transactions carried out with 

non-residents” 

 

1a) The 75% exemption is de jure only available if the interest is received from non-resident debtors. We would 

therefore suggest a tick (“V”) for criterion 1a. 

 

1b) Following Group practice, on the basis of the tick on criterion 1a, the evaluation of criterion 1b follows the 

same reasoning. Predominantly transactions with non-residents benefit from the advantage of the 75% exemption. 

Therefore, criterion 1b would receive a tick as well ("V") 

 

Criterion 2:“whether advantages are ring-fenced from the domestic market, so they do not affect the national tax 

base” 

 

2a) The 75% exemption de jure does not apply to interest received from resident debtors. By not applying the 75% 

exemption to interest received from resident debtors, an internal mismatch situation has been avoided in which an 

interest payment was deducted from the HU tax base on the one side and 75% exempt from the HU tax base at the 

other. By limiting the measure to foreign interest income, HU has de jure protected its tax base against the base 

eroding effects of the measure. We would therefore propose a tick ('V') for criterion 2a. 

 

 
1180 See also room document #2 of the Group of 20 May 2010, p. 5 and room document #3 of the Group of 23 

September 2010, p. 3. 
1181 See room document 3 of the Group of 23 September 2010, p. 3. 
1182 See room document #3 of the Group of 19 November 2010, p. 3. 
1183 See room document #4 of the Group of 17 February 2011, report of the Group of 27 May 2011, doc. no. 

10857/11, par. 18, p. 5, informal meeting minutes of the Group of 17 February 2011, p. 3, informal meeting 

minutes of the Group of 11 April 2011, p. 2 and informal meeting minutes of the Group of 26 May 2011, p. 2. 
1184 See informal meeting minutes of the Group of 19 November 2010, p. 3. 
1185 See room document #3 of the Group of 19 November 2010, p. 2. 
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2b) Following Group practice, on the basis of the tick on criterion 2a, the evaluation of criterion 2b follows the 

same reasoning. On that basis we conclude that de facto, the domestic tax base has been protected. Therefore, we 

would suggest a tick here as well ("V").” 

 

Source: room document #3 of the Group of 19 November 2010, p. 2. 

 

  

7.5  Notional interest deduction regimes 

 

In 2019, the Group was in the final phase of a large-scale investigation into notional interest 

deduction (NID) regimes, also known as ‘allowance for corporate equity’ (ACE) regimes. As 

shown in the table below, eight NID-regimes were investigated, of which the Liechtenstein and 

Cypriot regime had been found harmful. A few other NID-regimes were still under scrutiny 

when finalizing this dissertation. As the table shows, NID-regimes have not been examined in 

the context of State aid, for the simple reason that, like participation exemptions (see Section 

7.8), they are generally considered to form part of a Member State’s benchmark tax system and, 

therefore, in principle, not selective. 

 

Even though countries apply a wide range of different (types of) NID-regimes, their general 

structure is similar, i.e., they provide for a deduction from the tax base of the cost of equity 

calculated on the basis of the product of a nominal interest rate (the NID-rate) and a 

predetermined amount of equity (the NID-base). Their policy goal is to address the corporate 

debt bias, which results from the fact that corporate tax systems generally allow the 

deductibility of interest costs, while the return on equity is not considered a tax-deductible 

cost.1186 This asymmetry favours debt over equity financing. Apart from the fact that this debt 

bias can lead to excessive leverage by multinational companies, it can fuel aggressive cross-

border tax planning by multinational companies, for example by increasing debt financing in 

high-tax jurisdictions and equity financing in low-tax jurisdictions, and by exploiting the 

difference in tax legislation between countries through hybrid financing mismatch 

arrangements.1187  

 

As outlined in Table 7.4 below, NID-regimes are used in Belgium, Cyprus, Italy, Malta and 

Portugal, within the EU, and in Liechtenstein, Turkey and Brazil. Also, Switzerland announced 

the introduction of such a regime. The listed third country tax regimes have been or may be 

subject to a harmful tax competition assessment by the Group in the framework of the specific 

dialogue with neighbouring third countries or work on the drawing up of the EU tax haven 

blacklist (see Chapter 5.6). The regimes of Member States and third countries can be divided 

into equity stock-based and incremental-based NID-regimes. Whereas the former generally 

grants a deduction based on the company’s stock of equity, the latter only considers the increase 

in equity. The Group has embraced both types of NID-regimes as an adequate way to reduce 

indebtedness and increase capital investment. However, pseudo-case law shows that both types 

are most likely considered harmful tax competition if they do not contain an appropriate anti-

abuse framework.  

 

 

 
1186 See, e.g., Commission staff working document, Tax Policies in the European Union: 2018 Survey, 7 

December 2018, SWD(2018) 493 final, p. 26 and Commission working paper, Addressing the Debt Bias: A 

Comparison between the Belgian and the Italian ACE Systems, June 2014, doc. no. N.44-2014, p. 4-7. 
1187 See Commission working paper, Addressing the Debt Bias: A Comparison between the Belgian and the 

Italian ACE Systems, June 2014, doc. no. N.44-2014, p. 2. 
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Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment 

State aid 

assessment 

 Equity stock-based NID-regimes   

D/1 Belgium – (former) NID-regime (in force 

between 2006-2018) 

No need to formally 

assess (2006)1188 

Not assessed 

D/2 Croatia – (former) NID-regime (in force 

between 1994-2001)  

Not assessed  Not assessed 

D/3 Liechtenstein (third country) – NID-regime(b) 

(in force since 2011) 

Harmful (2017)1189  Not assessed 

D/4 Switzerland (third country) – NID-regime (not 

yet implemented) 

Assessment ongoing 

(2019)1190  

Not assessed 

 Incremental-based NID-regimes   

D/5 Austria – (former) NID-regime (in force 

between 2000-2004) 

Not assessed Not assessed 

D/6 Belgium – NID-regime (revision of the former 

regime (Case C/1); in force since 2018) 

Non-harmful (2018)1191 Not assessed 

D/7 Italy – NID-regime (in force since 2011) Non-harmful (2018)1192 Not assessed 

D/8 Malta – NID-regime (in force since 2018) Non-harmful (2018)1193 Not assessed 

D/9 Portugal – NID-regime (in force since 2017) Out of scope (2018)1194 Not assessed 

D/10 Cyprus – NID-regime (in force since 2015) Harmful (2019)1195 Not assessed 

D/11 Turkey (third country) – NID-regime (in force 

since 2015) 

Not assessed Not assessed 

D/12 Brazil (third country) – NID-regime (in force 

since 1996) 

Not assessed Not assessed 

D/13 EU (CCTB-proposal) – Allowance for growth 

and investment (AGI) regime (not yet 

implemented) 

Not assessed(A) Not assessed 

D/14 Poland – NID-regime (in force since 2020) Not harmful (2019)1196 Not assessed 

Table 7.4: Selection of pseudo-case law on notional interest deduction regimes. 

Note (A): Not assessed, but the anti-abuse framework of this Allowance for corporate equity regime (Case D/13) 

has been used as a benchmark for testing the effectiveness of the anti-abuse framework of Member States’ NID-

regimes. 

Note (B): This regime has been assessed in the context of the dialogue with neighbouring third countries (see 

Chapter 5.6). 

 

The most interesting technical and political aspects of the NID-cases listed in the table are 

discussed below. 

 

The former Belgian NID-regime (Case D/1, 2006) was tabled on the Group’s agenda in 2006 

following an anonymous notification by a Member State or the Commission.1197 This regime 

granted a deduction based on the taxpayer’s full stock of equity.1198 It had been introduced in 

2006 to replace the former Coordination centres regime (Case H/1, 2003; see Section 7.9), 

which was considered both harmful tax competition and State aid. The strong growth of foreign 

 
1188 See informal meeting minutes of the Group of 27 April 2006 and room document #1 of the Group of 16 May 

2006, par. 23. 
1189 See report of the Group of 24 November 2017, doc. no. 14784/17, par. 47, p. 12. 
1190 See report of the Group of 25 November 2019, doc. no. 14114/19, par. 20, p. 6. 
1191 See report of the Group of 20 November 2018, doc. no. 14364/18, par. 18, p. 4. 
1192 See report of the Group of 20 November 2018, doc. no. 14364/18, par. 18, p. 4. 
1193 See report of the Group of 20 November 2018, doc. no. 14364/18, par. 18, p. 5. 
1194 See report of the Group of 20 November 2018, doc. no. 14364/18, par. 18, p. 5. 
1195 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 19, p. 7. 
1196 See report of the Group of 25 November 2019, doc. no. 14114/19, par. 10, p. 3. 
1197 See room documents #5 of the Group of 27 April 2006. 
1198 For a description of this (former) NID-regime, see Commission paper of 24 March 2005, doc. no. 

E1/JED/D(2005) and also report of the Group of 20 November 2018, doc. no. 14364/18, p. 1-28. 
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direct investment in Belgium suggested that this NID-regime, combined with other beneficial 

aspects of the Belgian tax system, indeed improved the country’s competitiveness for 

multinational companies.1199  

 

Remarkably, the Group considered this case only very briefly. While, at that time, Belgium 

took the view that it “would not describe the notional interest regime since it was not considered 

harmful […]”1200, the Chair of the Group, at that time Mrs Primarolo, envisaged reporting to 

the Council that “Belgium […] agreed to provide the […] Group with brief information on its 

new notional interest deduction measures”1201. However, for unknown reasons, this suggestion 

has been deleted from the final version of the Group’s report.1202 Given the fact that the Group 

did not follow up on this case, it seems safe to assume that the (former) Belgian NID-regime 

(Case D/1, 2006) was not considered problematic from a Code-perspective at the time. 

 

The question arises whether the Group would have come to a different decision at the time if it 

had been aware of the possibilities through which multinational companies, in later years, 

would use the Belgian NID-regime for tax planning purposes in order to reduce their effective 

tax burden. On the one hand, research and data from the Belgian tax authorities indicate that 

this regime has effectively narrowed both the gap in tax treatment between debt and equity and 

the indebtedness of multinational companies.1203 However, at the same time, this research and 

data emphasise that these positive effects came at a price in the form of a loss of tax revenue. 

For example, the costs of the regime would have increased considerably as a result of aggressive 

tax planning strategies of multinational companies, exploiting the fact that the Belgian regime 

allowed a deduction based on full stock of equity (as opposed to an incremental regime that 

only rewards an increase in equity) and did not contain an adequate anti-abuse framework.1204 

Data from the Belgian tax administration on the use of the regime over the years underlines that 

the regime encouraged tax planning whereby passive investment and intra-group financing 

activities of multinational companies were relocated to Belgium in order to optimise the 

beneficial effect of the NID1205, without leading, in practice, to additional investment or to other 

financing choices (equity-financing instead of debt-financing) and without reducing the 

indebtedness of these multinational groups.1206 In response to increasing public outcry over 

these undesirable tax planning practices, the Belgian government decided to significantly 

reduce the NID-rate over the years1207 and strengthen the anti-abuse framework to address the 

most common and undesirable tax planning strategies1208.1209 However, the regime remained 

 
1199 See, e.g., report of the Group of 20 November 2018, doc. no. 14364/18, p. 12-28 and Commission working 

paper ‘Addressing the Debt Bias: A Comparison between the Belgian and the Italian ACE Systems’ of June 

2014, no. N.44-2014, p. 2. 
1200 See informal meeting minutes of the Group of 27 April 2006.  
1201 See room document #1 of the Group of 16 May 2006, par. 23, p. 6. 
1202 See report of the Group of 19 May 2006, doc. no. 9655/06.  
1203 Commission working paper ‘Addressing the Debt Bias: A Comparison between the Belgian and the Italian 

ACE Systems’ of June 2014, no. N.44-2014, p. 2. 
1204 See, e.g., report of the Group of 20 November 2018, doc. no. 14364/18, p. 12-28 and Commission working 

paper ‘Addressing the Debt Bias: A Comparison between the Belgian and the Italian ACE Systems’ of June 

2014, no. N.44-2014, p. 2. 
1205 See Hebous, S. and Ruf, M. (2017), p. 3. 
1206 See, e.g., report of the Group of 20 November 2018, doc. no. 14364/18, p. 12-28 and Commission working 

paper ‘Addressing the Debt Bias: A Comparison between the Belgian and the Italian ACE Systems’ of June 

2014, no. N.44-2014, p. 2. 
1207 See report of the Group of 20 November 2018, doc. no. 14364/18, p. 4-7. 
1208 See report of the Group of 20 November 2018, doc. no. 14364/18, p. 14 and 33-38. 
1209 See report of the Group of 20 November 2018, doc. no. 14364/18, p. 2. 
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vulnerable to undesirable tax planning practices, which prompted the Belgian government, in 

2018, to fundamentally reform the regime (Case D/6, 2018; see this Section below). 

 

The recent case concerning the Liechtenstein NID-regime (Case D/3, 2017) highlights that this 

type of (equity stock-based) NID-regime might nowadays be considered problematic from a 

Code-perspective if it lacks an adequate anti-abuse framework to counter tax planning. In 2011, 

several Member States and the Commission started to raise concerns about Liechtenstein’s new 

corporate tax system, which included a (full) equity based-NID regime, a generous Patent box 

regime (Case E/26, 2018; see Section 7.6) and Participation exemption regime (Case G/29, 

2017; see Section 7.8)).1210 Shortly after that, Switzerland announced plans to introduce a 

similar NID-regime (Case D/4)1211 (and a Patent box regime (Case E/27; see Section 7.6) in 

response to increasing EU pressure to abolish certain harmful tax regimes (see Chapter 7.6). 

Both of these third countries, when developing their (envisaged) patent box and participation 

exemption, obviously looked at the accepted regimes of Member States (in particular the regime 

applied by Belgium) with the idea of copying them with more generosity. Because the Belgian 

regime was accepted by the Group, it seemed difficult for the EU to criticise these regimes. 

Moreover, both Liechtenstein and Switzerland initially disagreed with the EU’s conditions for 

a wider tax policy dialogue on the implementation of the Code’s principles and criteria by these 

two third-countries (see Chapter 5.6). 

 

However, when the EU threatened to include Liechtenstein in its EU tax haven blacklist in 

2017, an agreement was swiftly reached on the revision of the Liechtenstein NID-regime (Case 

D/3, 2017).1212 The Group’s main concern was the lack of an appropriate anti-abuse framework 

to address tax planning possibilities as required under the interpretation and application of the 

substance criterion of the Code; on this topic, see also the Group’s work in the area of generic 

holding regimes (participation exemptions) in Section 7.8, in particular regarding the ‘windfall 

effects’1213 of an equity stock-based NID-regime, such as applied by Liechtenstein.1214 As 

shown in Box 7.24 below, the Commission concluded in its draft assessment that both the 

general anti-abuse rule of the Liechtenstein legislation (as a last resort firewall for cases of 

abuse not covered by specific rules) and the specific anti-abuse rule of the Liechtenstein NID-

regime (addressing specific abuses, such as the ‘cascading’ of NID-benefits through a chain 

combining equity and intra-group loans) did not adequately address tax avoidance in the area 

of intra-group transactions.1215 In the Commission’s view, this would create leeway to optimise 

the NID-benefits particularly in the following (intra-group transaction) cases: (i) equity 

contribution in kind or cash between related parties; (ii) double-dipping structures (combining 

interest deduction and notional interest deduction); (iii) acquisition of business held by related 

 
1210 See, e.g., room document #2 of the Group of 26 May 2011, p. 2, room document #2 of the Group of 16 

November 2011, p. 2, room document #17 of the Group of 22 October 2014, p. 2, room document #18 of the 

Group of 22 October 2014, p. 4, room document #2 of the Group of 21 October 2015, p. 9, room document #3 of 

the Group of 18 November 2015, p. 3, report of the Group of 23 November 2015, doc. no. 14302/15, p. 4-5 and 

report of the Group of 13 June 2016, doc. no. 9912/16, p. 11.   
1211 See, e.g., room document #3 of the Group of 27 January 2014, p. 1, room document #17 of the Group of 22 

October 2014, p. 2 and informal meeting minutes of the Group of 27 January 2014, p. 2. 
1212 For the Group’s decision, see report of the Group of 24 November 2017, doc. no. 14784/17, par. 47, p. 12; 

for the Council’s endorsement, see Council Conclusions of 5 December 2017, doc. no. 15305/17, p. 13-14; for 

the agreed description, see report of the Group of 4 October 2018, doc. no. 12774/18, p. 1; and for the 

Commission’s draft assessment, see report of the Group of 4 October 2018, doc. no. 12774/18, p. 2-6. 
1213 This term is not specified by the Commission, but it seems to refer to the leeway under equity stock-based 

NID-regimes to optimize NID-benefits through intra-group transactions; see further this Section below. 
1214 See report of the Group of 4 October 2018, doc. no. 12774/18, p. 4. 
1215 See report of the Group of 4 October 2018, doc. no. 12774/18, p. 5. 
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group companies; (iv) re-categorization of old capital as new capital through liquidation and 

creation of new group companies; and (v) intra-group transfers of shareholdings.1216  

 

Box 7.24: Commission’s draft assessment of the Liechtenstein NID-regime (Case D/3, 2017) related to substance 

(including the existence of an appropriate anti-abuse framework) (2017) 

 

“Criterion 3: “whether advantages are granted even without any real economic activity and substantial economic 

presence within the Member State offering such tax advantages” 

 

According to the standard practice for the evaluation of the potentially harmful measures against criterion 3, a 

measure is caught by this criterion if there are no express requirements with regard to real economic activities and 

notably any requirement with respect to employment obligations. Such express requirement aims at ensuring that 

the activities generating the income are undertaken by the taxpayer benefiting from the preferential tax regime.  

 

Notional interest regimes such as the Liechtenstein ACE are different from other preferential tax regimes in that 

their tax benefits are not based on income generated or the activity performed but on the policy goal to tackle the 

debt bias, making it difficult to expect a correlation between income generating activities and benefits. Such a 

regime should nonetheless be properly contained by appropriate anti-abuse measures in order to tackle tax planning 

opportunities, especially when associated with the windfall effect of a regime based on the stock of equity (as 

compared to an incremental system that rewards only the increase in equity). 

 

Paragraph L of the Code of Conduct states that: "anti-abuse provisions or countermeasures contained in tax laws 

and in double taxation conventions play a fundamental role in counteracting tax avoidance and evasion". In past 

assessments, the Code Group has taken into account, in the overall assessment of various regimes, the existence 

of appropriate anti-abuse provisions or countermeasures. Liechtenstein's ACE includes the following limitations 

of its scope: 

- The application of the allowance may not create nor increase tax losses (article 54 para. 1). Consequently, a 

negative result due to this deduction does not generate a loss carry forward. 

- Exclusion of own shares: this exclusion prevents the possibility for a company to increase its equity and 

simultaneously subscribe the new shares. 

- Exclusion of shares held in other resident and non-resident legal persons: this exclusion tackles the possibility to 

cascade the ACE through chains of equity injection. 

- Assets not necessary for conducting business: this is a classical exclusion in ACE systems to avoid benefiting 

from ACE on assets that do not generate taxable income (for instance, luxury goods, artwork, etc.). 

- The Liechtenstein ACE system does not allow the deduction of ACE with regard to capital which is allocated to 

a foreign permanent establishment. It the foreign PE was a legal person (a subsidiary), the Liechtenstein company 

holding its capital would have to exclude those shares from the ACE base.  

 

Liechtenstein's ACE includes one specific anti-abuse measure. If a related-party receivable has an interest rate 

below the level of the ACE rate, the difference has to be deducted from the ACE. However, no deduction has to 

be made if the receivable arises from the operating activity of the company. This specific anti-abuse measure 

targets the effect, in Liechtenstein, of cascading the ACE through a chain combining equity and intragroup loans. 

 

Liechtenstein also has a general anti-abuse rule according to which legal or actual structures that appear 

inappropriate to the economic circumstances and whose sole economic purpose consists in attaining tax advantages 

shall be considered abusive if (a) the granting of this tax advantage would violate the object and purpose of this 

Act; and (b) the taxpayer is unable to present any economic or other substantial reason for the choice of this 

structure and if the structure does not result in any independent economic consequences. 

 

The Liechtenstein ACE however lacks some anti-abuse rules targeting specifically transactions between related 

parties that could give rise to abuse especially from […]: 

• Equity contribution in kind or in cash between related parties; 

• Double dipping structures combining interests deductibility and the ACE; 

• Acquisition of businesses held by associated enterprises; 

• Re-categorization of old capital as new capital through liquidation and creation of a new company; 

• Intragroup transfer of participations. 

 

 
1216 See report of the Group of 4 October 2018, doc. no. 12774/18, p. 5. 
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We therefore consider the measure […] to fall foul of criterion 3.” 

 

Source: report of the Group of 4 October 2018, doc. no. 12774/18, p. 3-5. 

 

It appears that the Commission has assessed the appropriateness of the Liechtenstein anti-abuse 

framework comparing it to the (incremental-based) NID-regime included in the Commission’s 

CCTB-proposal.1217 This Allowance for growth and investment (AGI) regime (Case D/13) 

applies only to new equity and includes specific provisions to prevent cascade effects, double-

dip structures, and abusive intra-group transactions.1218  

 

To prevent blacklisting, Liechtenstein has reinforced the anti-abuse framework of its NID-

regime, which still provides for a deduction based on the full equity. The strengthened 

framework contains specific anti-abuse rules to (i) avoid double deductions (debt capital at the 

parent company level and equity at the subsidiary company level) and (ii) abuse of intra-group 

transactions. The first specific anti-abuse rule addresses double-dip structures involving 

participations being financed with debt capital, whereby both a NID-deduction is claimed at the 

level of the subsidiary company and a deduction of interest expenses related to debt capital at 

the level of the parent company.1219 The second specific anti-abuse rule prevents certain 

specified intra-group transactions from increasing the taxpayer’s equity and, consequently, the 

NID deduction capacity.1220 More specifically, it applies to the following intra-group 

transactions: (i) contribution of monetary assets and assets in kind1221; (ii) acquisition of 

operations1222; and (iii) transfer of participations1223. In order to claim the NID-benefits, the 

taxpayer will have to demonstrate that these intra-group transactions were not tax-driven, but 

were conducted for economic or other important reasons. 

 

In the wake of the Liechtenstein ‘harmful’ assessment, the Group, not surprisingly, agreed, at 

the beginning of 2018, that the EU should get its own house in order and that all EU NID-

regimes should be assessed, including those introduced and informally accepted in the past.1224 

This recently led to the Group’s conclusion that the now incremental-based NID-regimes of 

 
1217 See Article 11 of the proposal for a Council Directive on a Common Corporate Tax Base of 25 October 

2016, COM(2016) 685 final. 
1218 See, e.g., Article 11 (6) of the proposal for a Council Directive on a Common Corporate Tax Base of 25 

October 2016, COM(2016) 685 final. 
1219 See the new Article 54 (4) of the Liechtenstein Tax Act (see report of the Group of 4 October 2018, doc. no. 

12774/18, p. 9. 
1220 See the new Article 54 (5) of the Liechtenstein Tax Act (see report of the Group of 4 October 2018, doc. no. 

12774/18, p. 9. 
1221 See the new Article 54 (5), Subparagraph (a) of the Liechtenstein Tax Act (see report of the Group of 4 

October 2018, doc. no. 1274/18, p. 9. 
1222 See the new Article 54 (5), Subparagraph (b) of the Liechtenstein Tax Act (see report of the Group of 4 

October 2018, doc. no. 1274/18, p. 9. 
1223 See the new Article 54 (5), Subparagraph (c) of the Liechtenstein Tax Act (see report of the Group of 4 

October 2018, doc. no. 1274/18, p. 9. 
1224 See report of the Group of 15 February 2018, doc. no. 6212/18, par. 4, p. 3, report of the Group of 8 June 

2018, doc. no. 9637/18, par. 17 and 20, p. 5-6 and working paper of the Group of 6 April 2018, doc. no. 

4005/2018. 
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Belgium (Case D/6, 2018)1225, Italy (Case D/7, 2018)1226, Malta (Case D/8, 2018)1227, Portugal 

(Case D/9, 2018)1228 and Poland (Case D/10, 2019)1229 are acceptable. In contrast, the 

incremental-based NID-regime of Cyprus (Case D/10, 20191230) was considered harmful and 

consequently needed to be amended. Consistent with the assessment of the Liechtenstein case, 

the Group analysed the compatibility of these EU (incremental) NID-regimes with the Code by 

assessing the effectiveness of their anti-abuse framework against the (AGI regime’s) anti-abuse 

framework in the Commission’s CCTB-proposal. 

 

A striking aspect is that Belgium, during the Group’s investigation into the Liechtenstein case, 

converted its former (equity stock-based) NID-regime (Case D/1, 2006) into an incremental-

based NID-regime (Case D/6, 2018), accompanied by an extensive anti-abuse framework to 

tackle tax planning opportunities.1231 Belgian probably feared not only severe criticism from its 

own citizens that its (former) regime remained prone to tax planning (Case D/1; see this Section 

above), but possibly also a conviction by the Group since its (former) regime was frequently 

criticised for its lack of a comprehensive anti-abuse framework. The Commission’s draft 

assessment shows that the Group based its approval on (i) the general limitations of the Belgian 

incremental based regime (that limits the ‘windfall effects’ associated with an equity stock-

based regime)1232 in combination with (ii) an adequate anti-abuse framework consisting of 

 
1225 For the Group’s decision, see report of the Group of 20 November 2018, doc. no. 14364/18, par. 18, p. 4; for 

the Council’s endorsement, see Council Conclusions of 4 December 2018, doc. no. 15085/18 and draft 

Conclusions of 14 November 2018, doc. no. 14363/18, par. 8, p. 2; for the agreed description, see report of the 

Group of 20 November 2018, doc. no. 14364/18 ADD 1, p. 1-28; and for the Group’s assessment, see report of 

the Group of 20 November 2018, doc. no. 14364/18 ADD 1, p. 29-39. See also working paper of the Group of 

13 September 2018, doc. no. 10499/2018. 
1226 For the Group’s decision, see report of the Group of 20 November 2018, doc. no. 14364/18, par. 18, p. 4; for 

the Council’s endorsement, see Council Conclusions of 4 December 2018, doc. no. 15085/18 and draft 

Conclusions of 14 November 2018, doc. no. 14363/18, par. 8, p. 2; for the agreed description, see report of the 

Group of 20 November 2018, doc. no. 14364/18 ADD 4, p. 1-18; and for the Group’s assessment, see report of 

the Group of 20 November 2018, doc. no. 14364/18 ADD 4, p. 18-24. See also working paper of the Group of 7 

February 2018, doc. no. 1446/2018 ADD 3. 
1227 For the Group’s decision, see report of the Group of 20 November 2018, doc. no. 14364/18, par. 18, p. 5; for 

the Council’s endorsement, see Council Conclusions of 4 December 2018, doc. no. 15085/18 and draft 

Conclusions of 14 November 2018, doc. no. 14363/18, par. 8, p. 2; for the agreed description, see report of the 

Group of 20 November 2018, doc. no. 14364/18 ADD 6, p. 1-14; and for the Group’s assessment, see report of 

the Group of 20 November 2018, doc. no. 14364/18 ADD 6, p. 15-21. See also working paper of the Group of 7 

February 2018, doc. no. 1446/2018 ADD 8. 
1228 For the Group’s decision, see report of the Group of 20 November 2018, doc. no. 14364/18, par. 18, p. 5; for 

the Council’s endorsement, see Council Conclusions of 4 December 2018, doc. no. 15085/18 and draft 

Conclusions of 14 November 2018, doc. no. 14363/18, par. 8, p. 2; for the agreed description, see report of the 

Group of 20 November 2018, doc. no. 14364/18 ADD 8, p. 1-12; and for the Group’s assessment, see report of 

the Group of 20 November 2018, doc. no. 14364/18 ADD 8, p. 13-16. See also working paper of the Group of 7 

February 2018, doc. no. 1446/2018 ADD 9. 
1229 For the Group’s decision, see report of the Group of 25 November 2019, doc. no. 14114/19, par. 10, p. 3; for 

the Council’s endorsement, see Council Conclusions of 5 December 2019, doc. no. 14530/19; for the agreed 

description, see report of the Group of 25 November 2019, doc. no. 14114/19/19 ADD 2, p. 1-9; and for the 

Group’s assessment, see report of the Group of 25 November 2019, doc. no. 14114/19 ADD 2, p. 9-16.  
1230 For the Group’s decision, see report of the Group of 27 May 2019, doc. no. 9652/19, par. 19, p. 7; for the 

Council’s endorsement, see Council Conclusions of 14 June 2019, doc. no. 10340/19; for the agreed description, 

see report of the Group of 27 May 2019, doc. no. 9652/19 ADD 1, p. 1-18; and for the Group’s assessment, see 

report of the Group of 27 May 2019, doc. no. 9652/19 ADD 1, p. 18-31. See also working paper of the Group of 

7 February 2018, doc. no. 1446/2018 ADD 2 and report of the Group of 25 November 2019, doc. no. 14114/19, 

par. 11, p. 3, working paper of the Group of 30 October 2018, doc. no. 13129/2018 and working paper of the 

Group of 6 November 2018, doc. no. 13129/2018 REV 1.  
1231 See report of the Group of 20 November 2018, doc. no. 14364/18 ADD 1, p. 6-11. 
1232 See report of the Group of 20 November 2018, doc. no. 14364/18 ADD 1, p. 33. 
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specific anti-abuse rules and a general anti-abuse rule targeting most of the potential abusive 

cases and especially (abusive) intra-group transactions1233.1234 The incremental based NID-

regimes of Italy (Case D/7, 2018)1235, Malta (Case D/8, 2018)1236 and Poland (Case D/10, 

2019)1237 have been approved for similar reasons. Noteworthy is that the Group approved the 

Portuguese regime (Case D/9, 2018)1238 without formal assessment, because this regime was 

mainly aimed at reducing the indebtedness of Portuguese SME’s and, in this respect, the NID-

allowance was capped at EUR 140,000.1239 Considering this maximised NID-allowance, the 

Commission believed that this regime “cannot affect in significant way the location of business 

activity in the EU”1240 in the sense of Paragraph A1 of the Code. Therefore, the Group 

considered this regime as being out of scope.1241  

 

Based on this pseudo-case law, the Group, recently (late 2019), agreed on guidance on ‘notional 

interest deduction regimes’ (see Box 7.25 below).1242 The guidance clarifies the application of 

the assessment criteria regarding NID-regimes. 
 

Box 7.25: Guidance on notional interest deduction regimes (2019) 

 

“[...] General methodology of the assessments 

The NID regimes are not based on a special income generated or a special activity performed but on the policy 

goal to tackle the debt bias. Such a regime should have certain limitations in scope and be properly contained by 

appropriate anti-abuse measures in order to tackle tax-planning opportunities. Paragraph L of the Code of Conduct 

states that: "anti-abuse provisions or countermeasures contained in tax laws and in double taxation conventions 

play a fundamental role in counteracting tax avoidance and evasion". In past assessments, the Code of Conduct 

Group has taken into account under criterion 3, the existence of limitations in the scope and appropriate anti-abuse 

provisions or countermeasures. In order to avoid tax planning and address abusive situations in applying NID 

regimes, the below enumerated limitations of the scope and anti- abuse measures have been identified. 

 

[...] Proportionality 

As the NID regimes may differ significantly with regard to the base (stock based / incremental) and NID rate 

(0.237% - 10.490% in 2018), the importance of anti-abuse provisions will be different. A NID regime should 

provide for strict anti-abuse measures, in particular when the benefits provided by the regime are high. It is 

reasonable to say that there is a greater incentive to use the regime for tax planning purposes when its benefits are 

high. In addition, a NID regime should be contained by appropriate limitations of scope to reduce the likelihood 

of abuse. The list of limitations of scope and anti-abuse measures contained in this Guidance is not exhaustive. 

 

[...] Limitations of scope 

The following limitations of the scope are likely to make the regime less vulnerable for tax planning: 

- In order to incentivize the creation of additional equity, a NID regime should be limited, where applicable, to 

new equity created after the starting date of the regime. 

- Exclusion of own shares: this exclusion prevents the possibility for a company to increase its equity and 

simultaneously subscribe the new shares. 

- Exclusion of shares held in other resident and non-resident legal persons: this exclusion tackles the possibility to 

cascade the NID through chains of equity injection. 

- The application of the NID should not create nor increase tax losses. Consequently, a negative result due to this 

deduction should not generate a loss carry forward. 

 
1233 See report of the Group of 20 November 2018, doc. no. 14364/18 ADD 1, p. 38. 
1234 See report of the Group of 20 November 2018, doc. no. 14364/18 ADD 1, p. 39. 
1235 See report of the Group of 20 November 2018, doc. no. 14364/18 ADD 4, p. 18-24.  
1236 See report of the Group of 20 November 2018, doc. no. 14364/18, ADD 6, p. 15-21.  
1237 See report of the Group of 25 November 2019, doc. no. 14114/19 ADD 2, p. 9-16.  
1238 See report of the Group of 20 November 2018, doc. no. 14364/18 ADD 8, p. 13-16. 
1239 See, e.g., report of the Group of 20 November 2018, doc. no. 14364/18 ADD 8, p. 13 and 16. 
1240 See report of the Group of 20 November 2018, doc. no. 14364/18 ADD 8, p. 16. 
1241 See report of the Group of 20 November 2018, doc. no. 14364/18 ADD 8, p. 16. 
1242 For this guidance, see annex II of report of the Group of 25 November 2019, doc. no. 14114/19 and for the 

Council’s endorsement, see Council Conclusions of 5 December 2019, doc. no. 14530/19, par. 4, p. 2. 
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- Exclusion of assets not necessary for conducting business: this exclusion avoids benefits through NID on assets 

that do not generate taxable income (for instance, luxury goods, artwork, etc.). 

- No deduction for capital which is allocated to a permanent establishment if the profits attributable to the 

permanent establishment are tax exempt. If the PE were a legal person (a subsidiary), the parent company holding 

its capital would have to exclude those shares from the NID base. 

 

[...] Special anti-abuse provisions 

 The below tax avoidance situations involving transactions between related parties have been identified relevant 

to a NID regime. Special anti-abuse rules addressing these situations are likely to make the regime less vulnerable 

for tax planning: 

(a) Cascading through intra-group loans and loans involving associated enterprises; An equity injection is granted 

to company A located in an NID country. Company A uses this injection to grant a loan to a related company B. 

Company B injects equity in company A or to another related company (company C). This would allow 

multiplying the NID deduction starting from only one genuine equity injection. 

(b) Cash contributions and contributions in kind; Cash contributions raise the issue of cascading the NID through 

triangular situations within multinational groups. A group could circulate a cash contribution through local and 

foreign companies to multiply the NID deduction at the level of the country granting the deduction. For 

contributions in kind the value of the asset should not exceed the market value. 

(c) Transfer of participations; Since participations should be deducted from the NID base, a group could maximise 

the NID deduction by placing participations in companies that cannot claim a NID deduction. The amount of NID 

deduction could therefore be maximised at the consolidated level of the group. 

(d) The re-categorisation of old capital as new capital through liquidations and the creation of start-ups; An existing 

company, with retained earnings, is liquidated (increase of the parent company A equity through the incorporation 

of the retained earnings of the subsidiary). Then, a new company B is created. If the participation in company B 

was not held by the parent, the NID base of the parent would not be reduced by the value of the participation in 

the subsidiary. 

(e) The creation of subsidiaries; See (d). In general, reorganizations carried out without generating taxable profits 

in the transferring company should also be NID neutral. 

(f) Acquisitions of businesses held by associated enterprises; A group would increase its NID base by transferring 

to company A a business that was already held by a subsidiary or a sister company B. The price paid by company 

A to company B would increase company B equity although the business remains within the same group of 

companies. 

(g) Double-dipping structures combining interest deductibility and deductions under the NID; Company A in a 

non-NID country would take a loan from a third party and use the funds to inject equity in a subsidiary, company 

B located in an NID country. At a consolidated level, there would be at least two deductions based on the same 

funds: the interest on the loan and the NID deduction on equity. 

(h) Increases in the amount of loan financing receivables towards associated enterprises as compared to the amount 

of such receivables at the reference date; See (a). 

 

[...] General NID anti-abuse provision 

NID should be refused for actions or transactions 

i. carried out without any substantial economic or trading purpose but with the aim of receiving NID or 

ii. carried out with related parties and that have the main purpose of converting old equity into new equity. 

 

[...] Burden of proof 

It is important that in the case of the special anti-abuse provisions the burden of proof lies with the taxpayer and 

not with the tax administration. The tax payer should have the right to prove that any transaction is carried out for 

valid commercial reasons and does not lead to a duplication of the benefit within a group. 

 

[...] Cross border situation 

It should be ensured that the special anti-abuse provisions also work in a cross border situation. For this purpose 

each Member State with a notional interest deduction regime shall inform any other concerned Member States 

which have a notional interest deduction, 

i. If it has grounds for supposing that there is a tax loss in the other Member States or 

ii. If a tax payer received a reduction in tax which should not give rise to a second 

deduction in the other Member States. 

 

[...] Audit requirements 
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Assuming that modalities in which audits are carried out are a national prerogative, Member States should take 

into consideration potential risks inherent in their notional deduction regime when verifying that the activities of 

the entities benefitting from the regime at issue meet the requirements of this Guidance. 

 

[...] Monitoring 

Regimes that have been subject to an assessment in the Code of Conduct Group will be monitored. This monitoring 

will consist of Member States and third countries providing data that shows how these regimes are implemented 

in practice. This data should be provided on a yearly basis to the Code of Conduct Group. Based on the data 

provided, or its absence, the Code of Conduct Group may decide whether it is appropriate to reopen a review of 

the regime concerned. The following data should be provided: 

- the number of taxpayers benefitting from the regime, 

- how many of the companies benefitting from the regime are domestic companies and how many are  

- foreign or foreign owned companies and 

- the aggregate amount of income benefitting from the regime.” 

 

Source: annex II of report of the Group of 25 November 2019, doc. no. 14114/19, p. 33-39. 

 

The guidance contains a (non-exhaustive) list of limitations of scope and anti-abuse measures 

which should be contained in NID-regimes to address tax avoidance practices. The guidance 

recommends that NID-regimes should contain a specific anti-abuse rule (SAAR) to make the 

regime less vulnerable for tax avoidance through intra-group transactions, including (i) 

cascading through (intra-group and related party) loans; (ii) contribution of monetary assets and 

assets in kind; (iii) transfer of participations; (iv) re-categorizations of old capital as new capital 

through liquidations and creation of start-ups; (v) creation of subsidiaries; (vi) acquisitions of 

subsidiaries by related parties; (vii) double-dipping structures; and (viii) increase of the amount 

of loan financing receivables. Also, the guidance indicates that NID-benefits should be refused 

based on a general anti-abuse rule (GAAR) for actions or transactions conducted (i) without 

any substantial economic or trading purpose but with the main aim of receiving NID-benefits 

or (ii) with related parties and that have the main purpose of converting old equity into new 

equity. Additionally, the guidance underlines that all EU, and even third country, NID-regimes 

will be monitored on a yearly basis based on economic impact data of the regime, and where 

necessary, will be subject to a formal assessment. 

 

 
 

7.6  Intellectual property regimes 

 

7.6.1  Overview 

 

Another category of cases frequently examined by the Group are preferential intellectual 

property regimes. As depicted in the table below, these cases can be divided into front-end 

(cost) based regimes (see Section 7.6.2) and back-end (income) based regimes (see Section 

7.6.3). Front-end regimes provide for tax relief at the front-end of the innovation life cycle; i.e., 

in the years when research and development expenditures are incurred. They are expenditure-

based measures and provide for preferential tax treatment through super-reductions and tax 

credits for eligible research and development expenditure, although other forms of preferential 

treatment also exist, such as accelerated depreciation facilities. Back-end tax relief regimes, on 

the other hand, provide for tax relief at a later stage of the innovation cycle, i.e., in the years 

when income is generated from the exploitation of the developed intellectual property.1243 They 

are income-based measures and provide for preferential tax treatment through a reduced tax 

rate or an exemption. These regimes are often referred to as patent boxes, intellectual property 

 
1243 See also room document #6 of the Group of 18 March 2014. 
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boxes or innovation boxes. They generally focus on the commercial activities that follow the 

development of intellectual property rather than on the research and development activities 

themselves. 

 
Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment  

State aid 

assessment (A) 

 Front-end (cost) based regimes   

E/1 Belgium – Investment deductions regime Non-harmful (1999)1244 Not assessed or 

compatible aid 

E/2 Austria – Research and development 

allowance regime 

Non-harmful (1999)1245 Not assessed or 

compatible aid 

E/3 Bulgaria – Investment tax credit regime Non-harmful (2006)1246 Regional aid 

compatible1247 

E/4 Slovenia – Relief for investment in research 

and development regime 

Non-harmful (2006)1248 Not assessed or 

compatible aid 

E/5 The Netherlands – Research and development 

wage tax credit regime 

Not assessed (out of 

scope) 

Not assessed or 

compatible aid 

E/28 Croatia – Research and development regime No need to assess 

(2019)1249 

Not assessed or 

compatible aid 

 Back-end (income) based regimes   

E/6 Ireland – Research and technical development 

regime  

Non-harmful (1999)1250 Not assessed 

E/7 France – Royalty income - patents regime Harmful (2003)1251; 

harmful (2014)1252; 

non-harmful (2019)1253 

Not assessed 

E/8 Hungary – Royalty income regime Non-harmful 

(2005)1254; harmful 

(2014)1255; and non-

harmful (2017)1256 

Not assessed 

E/9 Romania – Patent profits exemption regime Harmful (2006)1257  Not assessed 

E/10 The Netherlands – Patent box regime No need to assess 

(2007); harmful 

(2014)1258; and non-

harmful (2017)1259 

Not assessed 

E/11 Belgium – Patent income deduction regime No need to assess 

(2008); no agreement 

(2013)1260; harmful 

Not assessed 

 
1244 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 303. 
1245 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 303. 
1246 See report of the Working Party on Enlargement of 26 June 2006, doc. no. 10879/06. 
1247 See meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 7-8. 
1248 See report of the Group of 22 November 2006, doc. no. 15472/06, par. 26-17, p. 6. 
1249 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 19, p. 8. 
1250 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 303. 
1251 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 37, p. 13. 
1252 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4. 
1253 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 19, p. 7 and report of the Group of 27 May 

2019, doc. no. 9652/19 ADD 2. 
1254 See report of the Group of 6 December 2005, doc. no. 15434/05, par. 15, p. 5. 
1255 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1256 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 37, p. 9. 
1257 See report of the Working Party on Enlargement of 26 June 2006, doc. no. 10879/06 
1258 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1259 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 37, p. 9. 
1260 See informal meeting minutes of the Group of 22 October 2013, p. 3-9 and informal meeting minutes of the 

Group of 20 November 2013, p. 2-3. 
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(2014)1261; and non-

harmful (2017)1262 

E/12 Luxembourg – Intellectual property regime No need to assess 

(2008); harmful 

(2014)1263; non-harmful 

(2017)1264; and non-

harmful (2018)1265 

Not assessed 

E/13 Spain – Partial exemption of income from 

certain intangible assets regime 

No need to assess 

(2008); harmful 

(2014)1266; and non-

harmful (2018)1267 

No State aid 

(2008)1268 

E/14 Spain / Basque Country – Partial exemption of 

income from certain intangible assets regime 

Harmful (2014)1269 and 

non-harmful (2018)1270 

Not assessed 

E/15 Spain / Navarra – Partial exemption of income 

from certain intangible assets regime 

Harmful (2014)1271 and 

non-harmful (2018)1272 

Not assessed 

E/16 United Kingdom – Patent box regime No agreement 

(2013)1273; Harmful 

(2014)1274; and non-

harmful (2017)1275 

Not assessed 

E/17 Cyprus – Intellectual property regime No agreement 

(2013)1276; harmful 

(2014)1277; and non-

harmful (2017)1278 

Not assessed 

E/18 Italy – Patent box regime Harmful (2014)1279 and 

non-harmful (2017)1280 

Not assessed 

E/19 Portugal – Partial exemption of income from 

certain intangible property regime 

Harmful (2014)1281 and 

non-harmful (2017)1282 

Not assessed 

E/20 Malta – Exemption on royalties derived from 

patents regime 

Harmful (2014)1283; 

and non-harmful 

(2019)1284 

Not assessed 

 
1261 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1262 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 37, p. 9. 
1263 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1264 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 37, p. 9. 
1265 See report of the Group of 8 June 2018, doc. no. 9637/18, par. 23, p. 7 
1266 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1267 See report of the Group of 20 November 2018, doc. no. 14364/18, par. 23, 26 and 27, p. 6 
1268 See Commission State aid decision of 13 February 2008 no. N480/2007 (The reduction of tax from 

intangible assets), OJEU C/80/2008, p. 1-4 and Commission letter of 13 February 2008, (C(2008)467 final). 
1269 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1270 See report of the Group of 20 November 2018, doc. no. 14364/18, par. 23, 26 and 27, p. 6 
1271 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1272 see report of the Group of 20 November 2018, doc. no. 14364/18, par. 23, 26 and 27, p. 6 
1273 See informal meeting minutes of the Group of 22 October 2013, p. 3-9 and informal meeting minutes of the 

Group of 20 November 2013, p. 2-3. 
1274 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1275 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 37, p. 9. 
1276 See informal meeting minutes of the Group of 22 October 2013, p. 3-9 and informal meeting minutes of the 

Group of 20 November 2013, p. 2-3. 
1277 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1278 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 37, p. 9. 
1279 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1280 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 37, p. 9. 
1281 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1282 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 37, p. 9. 
1283 See report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 
1284 See report of the Group of 25 November 2019, doc. no. 14114/19, par 10, p. 3 and report of the Group of 25 

November 2019, doc. no. 14114/19, ADD 1. 
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E/21 Ireland – Knowledge development box regime Non-harmful (2017)1285 Not assessed 

E/22 Greece – Knowledge development box 

regimes 

No need to assess 

(2018)1286 

Not assessed 

E/23 Romania – Profit tax exemption for 

companies with innovation and research and 

development activities regime 

Assessment ongoing 

(2018)1287 

Not assessed 

E/24 Lithuania – New special corporate income tax 

regime for patented assets and copyrighted 

software 

Non-harmful (2019)1288 Not assessed 

E/25 Slovakia – Patent box regime Non-harmful (2018)1289 Not assessed 

E/26 Liechtenstein (third country) – Royalty box 

regime(b) 

No assessed (abolished 

before) (2018)1290 

Not applicable 

E/27 Switzerland (third country) – Patent box 

regime 

Not assessed Not applicable 

E/29 Poland – Preferential taxation of income from 

intellectual property regime 

Non-harmful (2019)1291 Not applicable 

Table 7.5: Selection of pseudo-case law on intellectual property regimes. 

Note (A): The term “not assessed or compatible aid” has been used in cases where it was difficult to establish 

whether a regime had been examined and/or approved by the Commission under the State aid rules. 

Note (B): This regime has been assessed in the context of the dialogue with neighbouring third countries (see 

Chapter 5.6). 

 

Unlike front-end regimes, back-end regimes have frequently been investigated by the Group, 

especially in the past decade. As outlined in the table above, seventeen of the (at least) twenty-

one back-end regimes assessed so far were ultimately found to be harmful tax competition and, 

remarkably, only one of these seventeen regimes was also examined (and approved) by the 

Commission in the context of State aid. The table also reveals that the Group, during its first 

decade of its existence, approved and accepted most of the investigated back-end regimes. 

However, since 2013 an increasing number of Member States started to raise serious concerns 

regarding the effectiveness of the new (and even more beneficial) regimes of certain Member 

States and third countries and their potentially harmful effects on the (fair) tax competition in 

the EU.  

 

While studies carried out by the Commission are generally positive about the effects of front-

end regimes, the picture regarding the effectiveness of back-end regimes is strongly divided.1292 

This type of regime has often been criticised as a poor policy instrument for stimulating research 

and development, as it often attracts mobile income from existing intellectual property to a 

Member State rather than substantial research and development activities.1293 This is because 

the management and exploitation of intellectual property are much more mobile than its 

development.1294 For instance, given its highly mobile nature, a multinational group can, in 

 
1285 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 37, p. 9. 
1286 See report of the Group of 8 June 2018, doc. no. 9637/18, par. 17 and 22, p. 5 and 7. 
1287 See report of the Group of 8 June 2018, doc. no. 9637/18, par. 17 and 24, p. 6-7 and report of the Group of 

20 November 2018, doc. no. 14364/18, par. 21, p. 5. 
1288 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 19, p. 7 and report of the Group of 27 May 

2019, doc. no. 9652/19, ADD 3. 
1289 See report of the Group of 20 November 2018, doc. no. 14364/18, par. 5, p. 18 
1290 See report of the Group of 3 December 2018, doc. no. 9639/18, p. 74. 
1291 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 19, p. 8 and report of the Group of 27 May 

2019, doc. no. 9652/19, ADD 5. 
1292 See, e.g., Commission working paper ‘A study on R&D tax incentives’ of 28 November 2014, doc. no. 52-

2014, p. 5 and Commission working paper “Towards a European R&D incentive? An assessment of R&D 

Provisions under a Common Corporate Tax Base’ of 2017, doc. no. 69-2017, p. 2-3. 
1293 See room document #6 of the Group of 18 March 2014, par. 51, p. 10. 
1294 See also room document #6 of the Group of 18 March 2014, par. 31, p. 6. 
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principle, transfer intellectual property very easily from the jurisdiction where it was developed 

to countries applying a lower level of taxation on intellectual property income, both within and 

outside the EU.1295  

 

As shown in the table, initially, the Group was not able to agree on the question whether the 

(existing) EU patent box regimes should be considered harmful tax competition. However, 

when the OECD-BEPS-project decided to include these regimes in its review, the Council 

decided that the Group should (re-)assesses all similar regimes in force in the EU, including the 

ones accepted and approved in the past (see Section 7.6.3). This eventually led to the Group’s 

decision that all of them were incompatible with the Code, because they were not in line with 

the OECD’s modified nexus approach (harmful lack of substance characteristic), which ensures 

that tax benefits are only granted to companies who effectively contribute to innovation in the 

country concerned.  

 

The most important and interesting technical and political aspects of the intellectual property 

cases listed in the table are discussed below. 

 

 

7.6.2  Front-end (cost) based regimes 

 

Front-end regimes have existed for many years and are common both within the EU and 

internationally. According to the Commission, the overwhelming research into the 

effectiveness of front-end regimes confirms that they are successful in boosting research and 

development.1296 Especially, considering the importance of a prosperous innovation sector in 

the EU, the Group has widely accepted targeted front-end regimes.1297 Another reason for their 

wide acceptance is undoubtedly related to the fact that these regimes are limited by budget (i.e., 

research and development expenditures incurred) and demand economic substance by nature. 

 

The few front-end regime cases that have been assessed by the Group regarded corporate 

income tax regimes. Front-end regimes applicable to social contributions and/or payroll taxes, 

which are also widely applied within the EU, have not been investigated, merely because they 

do not fall within the material scope of the Code (see Chapter 6.3). Therefore, regimes like the 

Dutch Research and development wage tax credit regime (Case E/5) – which is regarded as a 

successful incentive stimulating innovative activities in the Netherlands (in particular for 

SME’s)1298 – have not been assessed by the Group. 

 

The Belgian Investment deductions regime (Case E/1, 1999) offers an example of a front-end 

regime that was approved in the 1999-Primarolo report.1299 This regime was aimed at 

innovative SME’s and provided for an additional investment deduction of up to 25% of 

expenditure for investments in research and development, including patents. The Austrian 

 
1295 See also room document #6 of the Group of 18 March 2014, par. 51, p. 10. 
1296 See room document #6 of the Group of 18 March 2014, p. 1-6, Commission working paper ‘A study on 

R&D tax incentives’ of 28 November 2014, doc. no. 52-2014, p. 5 and Commission working paper ‘Towards a 

European R&D incentive? An assessment of R&D Provisions under a Common Corporate Tax Base’ of 2017, 

doc. no. 69-2017, p. 2-3. 
1297 See, e.g., paper on research and development incentives annexed to report of the Group of 14 July 1999, doc. 

no. 10061/99, p. 5 and for a discussions in the Group on this paper, see report of the Group of 20 September 

1999, doc. no. 10669/1/99 REV 1, p. 2.  
1298 See Schrievers, P. and Emonts, M. (2016), p. 363-367. 
1299 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 303 and for the 

agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 110-111.  
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Research and development allowance regime (Case E/2, 1999) was approved at the same 

time.1300 This regime provided for an additional research deduction of up to 18% of expenditure 

for the development or improvement of economically valuable inventions.1301 

 

A few years later, the Bulgarian Investment tax credit regime (Case E/3, 2006) was assessed as 

non-harmful during the EU-accession negotiations (in 2006).1302 Under this regime, corporate 

investors were allowed a profit tax credit of 10% on the investments made in relation to the 

long-term development of tangible and intangible assets, including patents, licenses, and know-

how. A higher tax credit of 100% of the corporate income tax due was available to 

manufacturing companies under certain conditions.1303 On behalf of the Group, the Council 

Enlargement Group approved this regime, because it contained specific requirements for 

economic activities and substantial economic presence (no lack of substance) combined with 

the fact that the tax credit was only granted in respect of investments in areas with a relatively 

high unemployment rate. In addition, the Commission decided that the regime constituted State 

aid for regional development compatible with the common market.1304 

 

In the same year, the Slovenian Relief for investment in research and development regime (Case 

E/4, 2006) was not considered harmful.1305 This regime allowed for an additional reduction 

from the tax base of 20% for research and development investments made as well as payments 

for outsourced research and development services with a maximum of the taxable base of the 

company.1306 A (higher) reduction of the tax base, between 30%-40% of the investments made, 

was available if the investments were made in designated (underdeveloped and economically 

weak) areas in Slovenia. 
 

Finally, recently (2019), Croatia’s Research and development regime (Case E/28, 2006) was 

accepted based on the agreed description.1307 This regime granted an additional tax base 

deduction between 150% and 200% for the eligible costs of research and development 

projects.1308 

 

 

7.6.3  Back-end (income) based regimes 

 

Ireland was the first Member State that operated a patent box regime. The Irish Research and 

technical development regime (Case E/6, 1999) dated from the early 1970s and existed until 

 
1300 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 303 and for the 

agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 117. 
1301 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 117. 
1302 For the Group’s decision, see report of the Working Party on Enlargement of 26 June 2006, doc. no. 

10879/06; for the Council’s endorsement, see Council Conclusions of 27 July 2006, doc. no. 11509/06; and for 

the Commission’s draft assessment, see meeting document of the Commission of 11 May 2006, doc. no. 74/06, 

p. 25-26. 
1303 For the agreed description, see meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 6-8. 
1304 See meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 7-8. 
1305 For the Group’s decision, see report of the Group of 22 November 2006, doc. no. 15472/06, par. 26-17, p. 6. 
1306 For the agreed description, see room document #5 of the Group of 11 October 2006, p.1. See also room 

document #5 of the Group of 27 April 2006, p. 13-15 
1307 For the Group’s decision, see report of the Group of 27 May 2019, doc. no. 9652/19, par. 19, p. 8. 
1308 For the agreed description, see report of the Group of 3 June 2019, doc. no. 9652/19. See also working paper 

of the Group of 13 May 2019, doc. no. 6062/2019 ADD 1 and working paper of the Group of 22 May 2019, doc. 

no. 6062/2019 REV 1. 
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2010.1309 It provided for a full exemption for royalty income from a patented invention where 

the research and development work leading to the invention was carried out in Ireland.1310 The 

regime was not formally ring-fenced because (i) it was open to all taxpayers and (ii) there was 

no restriction regarding the deductibility of royalty expenses by a (related) Irish company where 

such royalties were exempt from taxation in the hands of the receiving (related) Irish company, 

meaning that the regime did not protect the Irish national tax base. The requirement that the 

research and development work had to be carried out in Ireland pursued a similar objective to 

that of the much later agreed modified nexus approach, requiring a strong connection between 

the research and development costs incurred to develop a patent and the profits made by 

exploiting that patent. Given the substance requirement and the fact that the regime was not 

ring-fenced, the Group concluded in 1999 that the regime was not harmful.1311 

 

On the other hand, the French Royalty income - patents regime (Case E/7, 2003), introduced in 

1979, was found harmful by the Group in 2003.1312 This old regime provided for a 19% tax rate 

for royalty income instead of the standard tax rate of 33.33%.1313 While the regime was in 

theory open to all taxpayers, the lower rate was, however, not applicable if the royalty was paid 

within France, i.e., by a related company liable to tax in France which was able to deduct the 

royalty at the standard tax rate. Not surprisingly, the Group, therefore, concluded that this old 

regime (i) benefited only cross-border royalty payments (harmful ring-fencing I characteristic) 

and (ii) was not open for French-sourced income, and thus protected the French domestic tax 

base (harmful ring-fencing II characteristic).1314  

 

In 2003, the Group approved the new French Royalty income - patents regime (Case E/7, 2003), 

which ensured the neutrality of the regime by allowing the lower (19%) rate regardless of the 

place of residence of the company that paid the royalty.1315 It seems that the Group approved 

this replacement regime in the context of a political compromise to achieve agreement on the 

2003-tax package (see Section 7.8 below), while also this new regime could easily have been 

regarded as insufficient under the Code’s principles and criteria. Interestingly, shortly before 

this approval, the Commission observed that the French replacement regime contained several 

harmful elements (see Box 7.26 below). The Commission particularly criticised that the 

beneficial effect of the new regime, in practice, would only arise in a cross-border inbound 

situation, i.e., the situation where a French group company received foreign royalty income and 

the foreign (related) group companies paying the royalties were able to deduct the royalties at 

an effective tax rate higher than the French reduced (19%) rate, while the (beneficial) effect 

was neutralised in domestic situations by the royalty deduction limitation for related (paying) 

group companies in France.1316  

 

Box 7.26: Commission’s concerns regarding the rollback of the French Royalty income - patents regime (Case 

E/7, 2003) (2002) 

 

 
1309 In 2010, the regime was repealed under the Irish national recovery plan 2011-2015 and, in 2015, it was 

replaced by the Knowledge development box regime (Case E/21, 2017; see this Section below).  
1310 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 103. 
1311 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 303. 
1312 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 37, p. 13 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 23 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
1313 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 46. 
1314 See internal Commission document (2002) on the French Royalty income - patents regime. 
1315 See report of the Group of 6 March 2003, doc. no. 7018/1/03 REV 1, p. 23. 
1316 See internal Commission document (2002) on the French Royalty income - patents regime. 
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“Both domestic and foreign source royalty income now benefit from the 19% rate. This may improve the situation 

from what it was but it might be difficult to conclude that the amendments are sufficient to bring the measure in 

line with the Code. Indeed, some delegations may question the adequacy of it because a reduced rate of tax will 

continue to apply to royalty income. The measure thus continues to provide beneficial treatment for holding of 

intangibles (undoubtedly mobile activity) and, in particular, be predominantly used by non-residents or in respect 

of transactions with non-residents. The limitation of deductibility applied to associated domestic companies 

making such royalty payments will guarantee neutral treatment of certain domestic royalty payments (and 

corresponding deductions). It does not however affect the treatment of royalty payments outside France and in this 

respect the measure can operate in a manner similar to the ‘informal capital’ measures (i.e. it provides possibilities 

for using cross-border mismatches for tax planning purposes).” 

 

Source: internal Commission document (2002) on France’s Royalty income - patents regime. 

 

It could be argued that this political compromise, which allowed harmful features to be 

continued, created a ‘harmful’ benchmark (see also Luxembourg’s 1929 Holding companies 

regime (Case I/1, 2003; see Section 7.10)). In subsequent years, this benchmark was used by 

several Member States when designing their intellectual property regime to benefit from the 

lowest level accepted by the Group for all features of their new regime.1317 In retrospect, the 

approval of the French replacement regime proved to be a landmark decision on the basis of 

which other intellectual property regimes (see this Section below), but also interest regimes 

(e.g., the Hungarian Interest from affiliated companies regime (Case C/11, 2005; see Section 

7.4.7.2)), were approved or condoned in the period 2005-2008, while their compatibility with 

the Code’s principles and criteria could certainly have been challenged in at least some of these 

cases. Eventually, this French patent box regime, as well as similar regimes of other Member 

States, was considered harmful by the Group in 2014 on the grounds of being non-compatible 

with the OECD modified nexus approach (see this Section below). 

 

For example, in 2005, the Group swiftly and unanimously came to a ‘non-harmful’ decision 

regarding the Hungarian Royalty income regime (Case E/8, 2005).1318 This regime allowed 

companies to annually elect to deduct 50% of the royalty income from their tax base, resulting 

in an effective 8% tax rate for this type of income (instead of the standard 16% tax rate in 

2004).1319 Nevertheless, royalty payments could be deducted at the standard higher rate. The 

Group’s approval was based on the fact that the regime was not formally ring-fenced, because 

it was (i) applicable to all taxpayers (i.e., no distinction between small and large companies and 

not limited to multinational groups) and independently of the residence of the taxpayer and (ii) 

open for Hungarian-source income, and thus not protecting the Hungarian domestic tax 

base.1320  

 

Since then, other Member States, including the Netherlands, Belgium, Luxembourg, and Spain, 

have adopted this type of patent box regime. The Dutch Patent box regime (Case E/8, 2007) 

was put on the Group’s agenda in 2007 following an anonymous notification by a Member 

 
1317 On the creation of harmful benchmarks, see also room document #3 of the Group of 23 November 2005, p. 

7. 
1318 For the Group’s decision, see report of the Group of 6 December 2005, doc. no. 15434/05, par. 15, p. 5; for 

the Council’s endorsement, see Council Conclusions of 6 December 2005, doc. no. 14763/05, p. 13; and for the 

Commission’s draft assessment, see room document #4 of the Group of 24 February 2005. 
1319 For the agreed description, see report of the Group of 29 October 2004, doc. no. 14097/04, p. 2. 
1320 For the Group’s decision see, report of the Group of 6 December 2005, doc. no. 15434/05, par. 15, p. 5. For 

details, see also report of the Group of 26 November 2004, doc. no. 15317/05, par. 26-27, p. 6, report of the 

Group of 27 May 2005, doc. no. 9427/05, par. 25, p. 6, informal meeting minutes of the Group of 24 February 

2005, p. 4, informal meeting minutes of the Group of 24 May 2005, p. 1 and room document #2 of the Group of 

15 September 2005. 
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State or the Commission. 1321 Under this (optional) patent box regime, income from self-

developed (eligible) intangible assets (excluding trademarks, logos, and similar assets) was 

subject to an effective tax rate of 10% (instead of the standard tax rate of 25.5% in 2007).1322 

The Netherlands strongly contested this notification, because it considered the patent box not 

to be potentially harmful and, therefore, there was no need to investigate it. It submitted that 

“[t]he Group has repeatedly, recently, and unanimously considered and approved general 

regimes with a reduced tax rate for research and development income as not harmful”1323. 

Nevertheless, the Group continued the discussion on the regime, but decided, shortly 

afterwards, not to move to the formal assessment stage.1324 

 

A year later, in 2008, the Group studied the patent box regimes of Belgium (Patents regime 

(Case E/11, 2008))1325, Luxembourg (Intellectual property regime (Case E/12, 2008)) 1326, and 

Spain (Intellectual assets regime (Case E/13, 2008)).1327, 1328 However, once again, the Group 

considered that there was no need to formally assess the regimes.1329 While the accepted 

regimes were not identical (e.g., their scope varied widely in terms of eligible intangible assets, 

eligible income, and eligible taxpayers), most Member States and the Commission felt that they 

should all be accepted as they fitted within the EU’s policy of actively promoting the 

introduction of incentives for research and development under the Lisbon Strategy for Growth 

and Employment.1330 Only Germany had a different opinion at the time, but its objection was 

of a technical nature, and it never blocked a decision on patent box regimes in the Group (until 

2015 (see this Section below)).1331 

 

The only regime that was not approved between 2005-2008 was the Romanian Patent profits 

exemption regime (Case E/9, 2006). The Council Enlargement Group dealt with this case during 

the EU-accession negotiations with Romania in 2006.1332 While most of the approved and 

accepted regimes mentioned above provided for a reduced rate for royalty income, the 

Romanian regime provided for a complete tax exemption for royalty income derived from the 

 
1321 See room document #3 REV of the Group of 17 April 2007, p. 11 and report of the Group of 26 April 2007, 

doc. no. 9047/07, par. 17, p. 5. 
1322 For the agreed description, see room document #3 of the Group of 19 September 2007. 
1323 See footnote 3 of report of the Group of 26 April 2007, doc. no. 9047/07, par. 17, p. 5. 
1324 For the Group’s decision, see report of the Group of 29 November 2007, doc. no. 15545/1/07 REV1, par. 14, 

p. 4 and for the Council’s endorsement, see Council Conclusions of 4 December 2007, doc. no. 15698/07, p. 33. 
1325 For the agreed description, see room document #6 of the Group of 7 May 2008 and room document #1 of the 

Group of 9 September 2008. 
1326 For the agreed description, see room document #4 of the Group of 7 May 2008 and room document #4 of the 

Group of 9 September 2008. 
1327 For the agreed description, see room document #5 of the Group of 7 May 2008 and room document #1 of the 

Group of 9 September 2008. 
1328 Similarly, these regimes had not been notified by the affected Member State, but by an unknown Member 

State or the Commission; see room document #3 of the Group of 22 April 2008 and report of the Group of 27 

May 2008, doc. no. 9633/08, par. 13, p. 4. 
1329 For the Group’s decisions, see report of the Group of 20 November 2008, doc. no. 16084/08, par. 14-15 and 

18, p. 4-5 and for the Council’s endorsement, see Council Conclusions of 2 December 2008, doc. no. 16231/08, 

p. 14. 
1330 See Communication of the Commission of 2 February 2005, COM(2005) 24 final and Communication from 

the Commission of 27 November 2006, COM(2006) 729 final. 
1331 See footnote 1 of report of the Group of 20 November 2008, doc. no. 16084/08, p. 4. 
1332 For the Group’s decision, see report of the Working Party on Enlargement of 26 June 2006, doc. no. 

10879/06; for the Council’s endorsement, see Council Conclusions of 27 July 2006, doc. no. 11509/06; and for 

the Commission’s draft assessment, see meeting document of the Commission of 11 May 2006, doc. no. 74/06, 

p. 41-41. 



 227 

application of a patent or license during its first five years of application1333. Based on this full 

and automatic exemption, combined with the absence of substance requirements, the 

Enlargement Group condemned the regime as harmful. It is striking that the Commission’s 

explanation on the draft assessment of the regime is very brief, and does not mention the 

regimes previously approved and accepted by the Group, nor does it clarify the reasons for 

assessing the Romanian regime differently.1334 This is particularly striking since the Member 

States have consistently acknowledged that the level of the tax rate (including a zero rate) of a 

regime is, in principle, not part of a Code assessment, as the level of tax rates is a matter of 

sovereign competence of Member States. Consequently, the fact that the tax rate on royalty 

income, at that time, was effectively 0% in Romania (in 2006), 8% in Hungary (in 2005), and 

10% in the Netherlands (in 2007), should, in principle, not form part of the Group’s harmful 

tax competition assessment. However, while not explicitly stated in the assessment, it seems 

that the Group in this Romanian case was particularly concerned about the absence of substance 

requirements, such as the condition that the research and development leading to a patent must 

be carried out in Romania, as was required under the Irish Research and technical development 

regime (Case E/6, 1999; see this Section above) that was approved by the Group in the late ’90s 

and which also provided for a full exemption for royalty income. 

 

Parallel to the Group’s work, the Spanish Partial exemption of income from certain intangible 

assets regime (Case E/13, 2008) was examined and approved by the Commission from a State 

aid-perspective in 2008.1335 Following the Group’s harmful tax competition approval, Spain 

also wanted a State aid-approval and requested the Commission to provide certainty.1336 The 

Commission made some interesting observations in its non-aid decision. First, the Commission 

observed that while the Spanish regime departed from the standard application of the general 

tax system, the preferential treatment of the regime – i.e., a 50% tax base reduction of the 

income from (self-developed) eligible intangible assets – was open to all companies, regardless 

of their size or sector.1337 The Commission, therefore, concluded that the regime was of a 

general nature and not targeted a particular type of undertaking or region. Secondly, it 

considered the fact that not every company is engaged in research and development activities, 

with some companies being more active in the development of intangible assets than others 

and, thus able to benefit more from the regime than others, did not make the regime 

selective.1338 

 

Nevertheless, in 2013, several Member States, including Germany and Denmark1339, raised 

serious concerns about the new patent box regimes of Cyprus (Intellectual property regime 

(Case E/17, 2013)1340 and the United Kingdom (Patent box regime (Case E/16, 2013)1341, and 

 
1333 For the agreed description, see meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 15-

16. 
1334 See meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 40-41. 
1335 See Commission State aid decision of 13 February 2008 no. N480/2007 (The reduction of tax from 

intangible assets), OJEU C/80/2008, p. 1-4 and Commission letter of 13 February 2008, (C(2008)467 final). 
1336 See Commission letter of 13 February 2008, C(2008)467 final, p. 1. 
1337 See Commission letter of 13 February 2008, C(2008)467 final, par. 14, p. 3. 
1338 See l Commission letter of 13 February 2008, C(2008)467 final, par. 17, p. 4. 
1339 See, e.g., informal meeting minutes of the Group of 20 March 2013, p. 4-5 and informal meeting minutes of 

the Group of 29 May 2013, p. 5-7. 
1340 For the agreed description, see room document #4 of the Group of 22 October 2013; for the draft assessment, 

see room document #2 of the Group of 20 November 2013; and for the Cypriot criticism on this assessment, see 

room document #6 of the Group of 20 November 2013. 
1341 For a description (prepared by the United Kingdom), see room document #7 of the Group of 29 May 2013; 

for the Commission’s draft assessment, see room document #2 of the Group of 22 October 2013; and for the 

United Kingdom’s criticism on this assessment, see room document #1 of the Group of 22 October 2013. 
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the amended regime of Belgium (Intellectual property regime (Case E/11, 2013)1342. These 

three regimes were broader in scope (regarding eligible intangible assets, income, and 

taxpayers) and more favourable than those approved and accepted in the past. Their main 

concern was that these regimes would significantly reduce taxation on highly mobile activities 

without incentivising significant additional research and development activities.1343 In the draft 

assessments, the Commission recommended assessing the regimes as harmful because (i) they 

would grant tax benefits even without any real economic activity (harmful lack of substance 

characteristic) and (ii) they would deviate from internationally accepted principles (harmful 

lack of arm’s length dealing characteristic).1344  

 

Meanwhile, Switzerland announced plans to introduce a generous Patent box regime (Case 

E/27) (and a NID-regime (Case D/4; see Section 7.5)) in response to the EU’s increasing 

pressure to abolish several harmful cantonal tax regimes (see Chapter 5.6).1345 As Switzerland 

was concerned that companies would leave the country if it abolished these regimes, it decided 

to look at the patent boxes within the EU to copy them, but with more generosity.1346 At this 

point, Member States began to criticise patent boxes (and NID-regimes; see Section 7.5) and 

countries like Germany, Denmark and France declared that “the EU needed to get its own house 

in order first”1347 and demanded that all EU patent box regimes should be reviewed1348. 

 

Initially, the Group was not able to agree on the Commission's draft assessments1349 and the 

wider tax policy question whether existing EU patent box regimes needed to be re-

examined1350. In particular, the Netherlands and Luxembourg were strongly opposed to such a 

more comprehensive review of the patent boxes already approved and accepted by the Group 

in the past.1351 However, when the OECD/BEPS project included patent box regimes in its 

review1352, the Council decided by the end of 2013 that the Group should re-assess all similar 

regimes of the Member States, including the ones adopted and accepted in the past, as it felt 

that the OECD views should take precedence.1353 

 

 
1342 For the agreed description, see room document #3 of the Group of 22 October 2013; for the Commission’s 

draft assessment, see room document #4 of the Group of 20 November 2013; and for the Belgian criticism on 

this assessment, see room document #5 of the Group of 20 November 2013. 
1343 See, e.g., the discussion in the Group on the United Kingdom Patent box regime (Case E/16, 2013) as 

reflected in informal meeting minutes of the Group of 20 March 2013, p. 4-5. 
1344 See, e.g., the draft assessment of the United Kingdom Patent box regime (Case E/16, 2013) (contained in 

room document #2 of the Group of 22 October 2013) and the discussion in the Group on this assessment (as 

reflected in informal meeting minutes of the Group of 22 October 2013, p. 3-6). 
1345 Informal meeting minutes of the Group of 11 September 2013, p. 3. 
1346 See, e.g., informal meeting minutes of the Group of 29 May 2013, p. 6 and informal meeting minutes of the 

Group of 11 September 2013, p. 3-4 and informal meeting minutes of the Group of 22 October 2013, p. 2-3 and 

7. 
1347 Informal meeting minutes of the Group of 11 September 2013, p. 3. 
1348 See informal meeting minutes of the Group of 29 May 2013, p. 5-7 and informal meeting minutes of the 

Group of 22 October 2013, p. 7-9 
1349 See informal meeting minutes of the Group of 29 May 2013, p. 5-7, informal meeting minutes of the Group 

of 11 September 2013, p. 4-7 and informal meeting minutes of the Group of 20 November 2013, p. 2-3. 
1350 See informal meeting minutes of the Group of 22 October 2013, p. 7-9 and informal meeting minutes of the 

Group of 20 November 2013, p. 2-3. 
1351 See, e.g., informal meeting minutes of the Group of 29 May 2013, p. 6 and informal meeting minutes of the 

Group of 22 October 2013, p. 8. 
1352 See OECD BEPS Action Plan of 19 July 2013, p. 18 and OECD BEPS Report Countering Harmful Tax 

Practices More Effectively, Taking into Account Transparency and Substance, Action 5, Interim Report, 16 

September 2014, p. 23-43. 
1353 See Council Conclusions of 10 December 2013, doc. no. 17556/13, p. 20-21. 
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This eventually led to the Group’s endorsement of the so-called modified nexus approach1354 

agreed on by the OECD in the framework of BEPS-Action 51355, which forced the Group to 

conclude that none of the patent box regimes in force in the EU were acceptable1356. All of them 

needed to be changed to comply with this agreed approach. To that end, it agreed that the 

substance criterion of the Code had to be interpreted and applied in line with the modified nexus 

approach. This new approach ensures that patent box regimes require sufficient substance and 

are not used for tax avoidance practices1357. To that end, it requires a strong territorial 

connection between the research and development costs incurred to develop a patent or know-

how and the profits made by that patent or know-how to which the patent box regime may be 

applied.1358 

 

In 2015, the Group agreed – in line with the OECD/BEPS rollback agreements1359 – that all 

patent box regimes in force in the EU should be closed for new entrants by the end of July 2016 

and that existing claimants could benefit from the (old) regime until the end of July 2021.1360 

Under the usual standstill and rollback procedure, Member States had to notify the Group of (i) 

the closing of their existing patent box regime and (ii) the introduction of their new regimes 

including their compatibility with the modified nexus approach. In 2017, the Group concluded 

that (i) the (old) patent boxes of Belgium, Cyprus, Hungary, Malta, Portugal, the United 

Kingdom, Hungary, Portugal, and the Netherlands were closed (in accordance with the agreed 

cut-off date) and that (ii) the new regimes of Belgium, Cyprus, Hungary, Ireland, Portugal, the 

United Kingdom, and the Netherlands were not harmful.1361  

 

On the other hand, the Group concluded that Italy (the Patent box regime (Case E/18, 2014)), 

France (the Royalty income - patents regime (Case E/9, 2014 )) and Spain (the Partial 

exemption of income from certain intangible assets regime (Case E/16, 2014))1362 had failed to 

comply with their rollback commitments.1363 Though the new Italian patent box was not 

considered harmful1364, the Group felt that the old regime was not closed in time according to 

the agreed timetable for rollback. As a consequence, the Italian regime remained open to new 

 
1354 See informal meeting minutes of the Group of 20 November 2014, p. 2-3 and report of the Group of 11 

December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4 and p. 7-8. See also room document #5 of the Group of 

20 November 2014. 
1355 See OECD BEPS Agreement on Modified Nexus Approach for IP Regimes, 2015 and OECD BEPS Report 

Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and Substance, Action 

5, Final Report, 5 October 2015, p. 23-43.  
1356 See informal meeting minutes of the Group of 20 November 2014, p. 2-3 and report of the Group of 11 

December 2014, doc. no. 16553/1/14 REV1, par. 12, p. 4. 
1357 For the discussion in the Group on the compatibility of the modified nexus approach with EU law, see 

informal meeting minutes of the Group of 3 June 2014, p. 2-4, informal meeting minutes of the Group of 16 

September 2014, p. 3-5, informal meeting minutes of the Group of 22 October 2014, p. 3 and report of the Group 

of 11 December 2014, doc. no. 16553/1/14, par. 11, p. 3.  
1358 See OECD BEPS Agreement on Modified Nexus Approach for IP Regimes, 2015 and OECD BEPS Report 

Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and Substance, Action 

5, Final Report, 5 October 2015, p. 23-43. 
1359 See OECD BEPS Agreement on Modified Nexus Approach for IP Regimes, 2015, p. 4. 
1360 See, e.g., report of the Group of 23 November 2015, doc. no. 14302/15, par. 8, p. 3. 
1361 See, e.g., report of the Group of 12 June 2017, doc. no. 10047/17. 
1362 The same applied to the Spanish regional regimes of Basque Country (the Partial exemption of income from 

certain intangible assets regime (Case E/14)) and Navarra (the Partial exemption of income from certain 

intangible assets regime (Case E/15)). 
1363 See report of the Group of 28 November 2016, doc. no. 14750/16, par. 20, p. 5, report of the Group of 12 

June 2017, par. 31-32 and 38, p. 8-9, report of the Group of 24 November 2017, doc. no. 14784/17, par. 21-42, 

p. 5-10 and report of the Group of 8 June 2018, doc. no. 9637/18, par. 25-29, p. 7-8. 
1364 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 38, p. 9. 
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entrants after the agreed cut-off date, which was considered harmful by several Member States 

and in contradiction with the political commitments.1365 The same applied to Spain and France.  

 

The French, initially, declared that their regime would not require modification because it 

would not be harmful.1366 It argued that the reduced 15% patent box rate did “not affect in a 

significant way the location of business activities”1367 (in the sense of Paragraph A1 of the 

Code; see Chapter 6.3) and that the gateway criterion (“significantly lower level of taxation”; 

see Chapter 6.4) of the Code should be defined by reference to the general corporate tax 

environment in the internal market (i.e., taking into account the effective levels of taxation in 

other the Member States) and “that the absolute level also matters”1368. The Group did not 

accept this and, in 2016, explicitly and comprehensively informed the Council that France was 

in contravention of its political agreement to bring its patent box system into conformity with 

the modified nexus approach and had failed to implement the rollback agreement.1369 This 

condemnation of the Group was, however, not adequately followed up by France. Eventually, 

it took until 2019 before France abolished its 'old' patent box1370 and replaced it with a 'new' 

patent box, which the Group considered modified-nexus compliant at the end of 2019.1371 This 

French case illustrates, once again, that Council conclusions are rather vague and limited as 

regards Member States’ non-compliance with rollback agreements reached upon in the 

framework of the Code (see also Box 7.27 below) and that the political process of the Code 

reaches its limits when a Member States refrains to comply with its political rollback 

agreements. 

 

Box 7.27: Council Conclusions on special Group report on French Patent box regime (Case E/7, 2014) (2016) 

 

“The Council took note of a report on patent box regimes in the member states, special tax regimes for corporate 

revenues from intellectual property. The report was prepared by a working group responsible for implementation 

of the EU's code of conduct on business taxation. The group agreed in November 2014 to assess all existing patent 

box regimes, and agreed an interpretation of the code of conduct criteria for this assessment. The report sets out 

the situation and the way forward on this issue.” 

 

Source: Council Conclusions of 8 November 2016, doc. no. 14094/16, p. 17. 

 

The review of new and amended patent box regimes is an important and recurring item on the 

Group's agenda. In 2018, the Group assessed the amendments to the Luxembourg Intellectual 

property regime (Case E/12, 2018)1372 and the Slovakian Patent box regime (Case E/25, 

2018)1373 as not harmful. In the same year, the Group approved the Spanish national patent box 

 
1365 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 30-33, p. 8 and report of the Group of 24 

November 2017, doc. no. 14784/17, par. 24-28, p. 6-7. 
1366 See report of the Group of 24 November 2017, doc. no. 14784/17, par. 32-33, p. 8. 
1367 See report of the Group of 3 November 2016, doc. no. 13924/16, par. 6, p. 4. 
1368 See report of the Group of 3 November 2016, doc. no. 13924/16, par. 6, p. 4. 
1369 See report of the Group of 3 November 2016, doc. no. 13924/16. 
1370 For the abolishment of the ‘old’ patent box, see report of the Group of 27 May 2019, doc. no. 9652/19, par. 

24, p. 9 and report of the Group of 27 May 2019, doc. no. 9652/19 ADD 6. 
1371 For the Group’s decision, see report of the Group of 27 May 2019, doc. no. 9652/19, par. 19, p. 7 and report 

of the Group of 27 May 2019, doc. no. 9652/19 ADD 2. 
1372 For the Group’s decision, see report of the Group of 8 June 2018, doc. no. 9637/18, par. 23, p. 7; for the 

Council’s endorsement, see Council Conclusions of 22 June 2018, doc. no. 10203/18, p. 12-13; and for the 

agreed description and Commission’s draft assessment, see report of the Group of 6 July 2018, doc. no. 

10931/18. 
1373 For the Group’s decision, see report of the Group of 20 November 2018, doc. no. 14364/18, par. 5, p. 18; for 

the Council’s endorsement, see Council Conclusions of 4 December 2018, doc. no. 15085/18, p. 14; and for the 



 231 

(Partial exemption of income from certain intangible assets regime (Case E/16, 2018))1374 and 

the regional patent boxes of Basque Country (Partial exemption of income from certain 

intangible assets regime (Case E/14, 2018))1375 and Navarra (Partial exemption of income from 

certain intangible assets regime (Case E/15, 2018))1376. Also, the Group agreed that there was 

no need to formally assess the Greek patent box (Knowledge development box regime (Case 

E/22, 2018))1377.  

 

Recently (2019), the patent box regimes of Lithuania (New special corporate income tax regime 

for patented assets and copyrighted software (Case E/24, 2019)) 1378, Malta (Exemption on 

royalties derived from patents regime (Case E/20, 2019))1379 and Poland (Preferential taxation 

of income from intellectual property regime (Case E/29, 2019))1380 have been approved. The 

new patent box regime of Romania (Profit tax exemption for companies with innovation and 

research and development activities regime (Case E/23, 2018)1381 is currently being examined.  

 

 

7.7  Insurance company regimes  

 

On several occasions, the Group has investigated regimes granting preferential treatment for 

income from insurance, reinsurance and captive insurance activities. As outlined Table 7.8 

below, twenty-four of the at least twenty-eight insurance company regimes examined so far 

were found to be harmful tax competition, and three of these blacklisted regimes were also 

addressed by the Commission in the context of the State aid prohibition and, eventually, were 

all three found illegal. On the other hand, in one case, the Group approved an insurance 

company regime as not harmful, which, however, proved to constitute illegal State aid and, 

therefore, still had to be abolished.  

 

The pseudo-case law in this area shows that insurance company regimes are likely to be 

considered incompatible with the Code if they (i) allow for the creation of a tax-free risk reserve 

 
agreed description and Commission’s draft assessment, see report of the Group of 20 November 2018, doc. no. 

14364/18 ADD 9; 
1374 For the Group’s decision, see report of the Group of 20 November 2018, doc. no. 14364/18, par. 23, 26 and 

27, p. 6 and report of the Group of 20 November 2018, doc. no. 14364/18 ADD 11, p. 1-2 and for the Council’s 

endorsement, see Council Conclusions of 4 December 2018, doc. no. 15085/18, p. 14. 
1375 For the Group’s decision, see report of the Group of 20 November 2018, doc. no. 14364/18, par. 23, 26 and 

27, p. 6 and report of the Group of 20 November 2018, doc. no. 14364/18 ADD 12, p. 1-2 and for the Council’s 

endorsement, see Council Conclusions of 4 December 2018, doc. no. 15085/18, p. 14. 
1376 For the Group’s decision, see report of the Group of 20 November 2018, doc. no. 14364/18, par. 23, 26 and 

27, p. 6 and report of the Group of 20 November 2018, doc. no. 14364/18 ADD 14, p. 1-2 and for the Council’s 

endorsement, see Council Conclusions of 4 December 2018, doc. no. 15085/18, p. 14. 
1377 See report of the Group of 8 June 2018, doc. no. 9637/18, par. 17 and 22, p. 5 and 7 and for the Council’s 

endorsement, see Council Conclusions of 22 June 2018, doc. no. 10203/18, p. 12-13. 
1378 For the Group’s decision, see report of the Group of 27 May 2019, doc. no. 9652/19, par. 19, p. 7 and report 

of the Group of 27 May 2019, doc. no. 9652/19 ADD 3, p. 15-22 and for the Council’s endorsement, see Council 

Conclusions of 14 June 2019, doc. no. 10340/19, p. 2-3. 
1379 For the Group’s decision, see report of the Group of 25 November 2019, doc. no. 14114/19, par. 10, p. 3 and 

report of the Group of 25 November 2019, doc. no. 14114/19, ADD 1, p. 16-26 and for the Council’s 

endorsement, see Council Conclusions of 5 December 2019, doc. no. 14530/19, p. 2-3. 
1380 For the Group’s decision, see report of the Group of 27 May 2019, doc. no. 9652/19, par. 19, p. 7 and report 

of the Group of 27 May 2019, doc. no. 9652/19 ADD 5, p. 16-24 and for the Council’s endorsement, see Council 

Conclusions of 14 June 2019, doc. no. 10340/19, p. 2-3. 
1381 See report of the Group of 8 June 2018, doc. no. 9637/18, par. 17 and 24, p. 6-7, report of the Group of 20 

November 2018, doc. no. 14364/18, par. 21, p. 5, report of the Group of 27 May 2019, doc. no. 9652/19, par. 21, 

p. 8 and report of the Group of 25 November 2019, doc. no. 14114/19, par. 12, p. 3. 
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allowing disproportionate amounts of insurance profits to be contributed to this reserve in 

excess of real and usual insurance business risks or (ii) provide preferential treatment by partial 

or complete exemption from corporate income tax or a reduction in the tax base for profits from 

insurance activities.  

 
Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment 

State aid 

assessment 

F/1 Finland – Aland islands captive insurance 

regime 

Harmful (2003)1382 State aid 

(2002)1383 

F/2 France – Technical provisions for insurance 

and reinsurance undertakings regime 

Non-harmful (1999)1384 Not assessed 

F/3 Germany – Provisions for fluctuation in 

insurance and re-insurance regime 

Non-harmful (1999)1385 Not assessed 

F/4 Luxembourg – Provisions for fluctuations in 

reinsurance regime  

Harmful (1999)1386 Not assessed 

F/5 Portugal – Reinsurance regime Non-harmful (1999)1387 Not assessed 

F/6 Sweden – Foreign insurance regime  Non-harmful (1999)1388 State aid 

(2001)1389 

F/7 Gibraltar – Exempt (offshore) companies and 

captive insurance regime  

Harmful (2003)1390 State aid 

(2005)1391 

F/8 Gibraltar – Qualifying (offshore) companies 

and captive insurance regime  

Harmful (2003)1392 State aid 

(2004)1393 

F/9 Aruba – Captive insurance regime Harmful (2003)1394 State Aid rules 

not applicable 

F/10 

 

Guernsey – Offshore insurance companies 

regimes 

Harmful (2003)1395 State Aid rules 

not applicable 

F/11 Guernsey – Insurance companies regime Harmful (2003)1396 State Aid rules 

not applicable 

 
1382 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6. 
1383 See Commission State aid decision of 10 July 2002 no. C55/2001 (Åland Islands - Captive insurance) 

(2002/937/EC), OJEU L/329/2002, p. 22-29. 
1384 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 302. 
1385 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 301. 
1386 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 25.  
1387 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 302. 
1388 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 301. 
1389 See Commission proposal for appropriate measures of 11 July 2001 no. E3/2000 (Foreign insurance 

companies), OJEU C/150/2002, p. 7-8. 
1390 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 31. 
1391 See Commission proposal for appropriate measures of 19 January 2005 no. E7/2002 (Gibraltar exempt 

companies), OJEU C/228/2005, p. 9. 
1392 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 31. 
1393 See Commission State aid decision of 30 March 2004 no. C52/2001 (Gibraltar qualifying offshore 

companies) (2005/77/EC), OJEU L/29/2005, p. 24-38. 
1394 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 31. 
1395 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 32. 
1396 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 32.  
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F/12 The Isle of Man – Exempt insurance 

companies regime 

Harmful (2003)1397 State Aid rules 

not applicable 

F/13 Jersey – Captive insurance companies regime Harmful (2003)1398 State Aid rules 

not applicable 

F/14 The Netherlands Antilles – Captive insurance 

regime 

Harmful (2003)1399 State Aid rules 

not applicable 

F/15 Cyprus – Insurance companies regime Harmful (2003)1400 Not assessed 

F/16 Bulgaria – Insurance companies regime Harmful (2006)1401 Not assessed 

F/17 Barbados (third country) – Exempt insurance 

company regime(a) 

Harmful (2018)1402 State Aid rules 

not applicable 

F/18 Barbados (third country) – Qualifying 

insurance company regime(a) 

Harmful (2018) 1403 State Aid rules 

not applicable 

F/19 Cook Islands (third country) – International 

insurance companies regime(a) 

Harmful (2018)1404 State Aid rules 

not applicable 

F/20 Cook Islands (third country) – Overseas 

insurance companies regime(a) 

Harmful (2018)1405 State Aid rules 

not applicable 

F/21 Cook Islands (third country) – International 

Captive insurance companies regime(a) 

Harmful (2018)1406 State Aid rules 

not applicable 

F/22 Grenada (third country) – International 

insurance regime(a) 

Harmful (2018)1407 State Aid rules 

not applicable 

F/23 Hong Kong (third country) – Offshore 

reinsurance regime(a) 

Harmful (2018)1408 State Aid rules 

not applicable 

F/24 Hong Kong (third country) – Offshore captive 

insurance regime(a) 

Harmful (2018)1409 State Aid rules 

not applicable 

F/25 Mauritius (third country) – Captive insurance 

regime(a) 

Harmful (2018)1410 State Aid rules 

not applicable 

F/26 Malaysia (third country) – Inward re-

insurance and offshore insurance regime(a) 

Harmful (2018)1411 State Aid rules 

not applicable 

F/27 Seychelles third country) – Offshore insurance 

regime(a) 

Harmful (2018)1412 State Aid rules 

not applicable 

F/28 Seychelles (third country) – Reinsurance 

regime(a) 

Harmful (2018)1413 State Aid rules 

not applicable 

Table 7.6: Selection of pseudo-case law on insurance company regimes. 

Note (A): This regime has been assessed in the context of the establishment of the EU tax haven blacklist (see 

Chapter 5.6). 

 

It should be noted that the listed third country tax regimes were formally assessed by the Group 

in the framework of the EU tax haven blacklist (see Chapter 5.6). The most important and 

 
1397 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 32.  
1398 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 33.  
1399 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 33.  
1400 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 6.  
1401 See report of the Working Party on Enlargement of 26 June 2006, doc. no. 10879/06, p 4.  
1402 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 29.  
1403 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 29.  
1404 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 55. 
1405 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 55. 
1406 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 55. 
1407 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 79. 
1408 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 84. 
1409 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 84. 
1410 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 115. 
1411 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 106. 
1412 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 167. 
1413 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 167. 
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interesting technical and political aspects of insurance company regime cases are discussed 

below. 

 

The first major reason for the blacklisting of several insurance company regimes was the 

possibility of creating a tax-free risk reserve allowing disproportionate amounts of insurance 

profits to be allocated to this reserve in excess of real and usual insurance business risks, 

resulting in an indefinite deferral of taxation of insurance profits.1414 Examples of insurance 

company risk reserve regimes which did not contain such a harmful feature and, for that reason, 

were approved from a Code-perspective are the French Technical provisions for insurance and 

reinsurance undertakings regime (Case F/2, 1999)1415, the German Provisions for fluctuation 

in insurance and re-insurance regime (Case F/3, 1999)1416 and the Portuguese Reinsurance 

regime (Case F/5, 1999)1417. These regimes have not been investigated in the context of possible 

State aid either. 

 

On the other hand, the Luxembourg Provisions for fluctuations in reinsurance regime (Case 

F/4, 2003) is a paradigm example of a backlisted insurance company risk reserve regime.1418 

This regime, known as ‘catastrophe provisioning’, allowed insurance companies to protect 

themselves against ‘brutal risk fluctuations’ from ‘large-scale catastrophic events’ by creating 

large tax-free risk reserves.1419 It was often possible to roll over such a risk reserve by creating 

new ones, so that, in practice, these reserves were not necessarily ever recaptured.1420 The 

Luxembourg authorities did not agree with the Group’s findings and pointed out that “it is a 

largely accepted principle in taxation that such [risk reserves] are taken into account for the 

determination of taxable profit”1421. However, the Commission drew the Group’s attention to 

the fact that the regime was “used for tax avoidance purposes by large multinationals”1422 and 

that “[i]n practice, the reserves have been so big as to soak up all taxable income and it has been 

possible to indefinitely avoid their reintegration” into the tax base1423. While not agreeing with 

the Group’s findings, Luxembourg agreed “to do what is necessary”1424 to bring the regime in 

 
1414 The Group based its assessment on a discussion paper on insurance company regimes (see report of the 

Group of 25 November 1998, doc. no. 13197/98). See also report of the Group of 23 November 1999, doc. no. 

4901/99, par. 39, p. 13. 
1415 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 and 

for the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 82. 
1416 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 and 

for the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 76. 
1417 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 and 

for the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 76. 
1418 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 25 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
1419 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 71 and for 

more information on this regime, see Steichen, A. (2003a), p. 329. 
1420 See internal Commission document (2002) on the Luxembourg Provisions for fluctuations in reinsurance 

regime. 
1421 See internal Commission document (2002) on the Luxembourg Provisions for fluctuations in reinsurance 

regime and for the Luxembourg position, see footnote 16 of report of the Group of 23 November 1999, doc. no. 

4901/99, par. 40, p. 14. 
1422 See internal Commission document (2002) on the Luxembourg Provisions for fluctuations in reinsurance 

regime. 
1423 See internal Commission document (2002) on the Luxembourg Provisions for fluctuations in reinsurance 

regime. 
1424 See internal Commission document (2002) on the Luxembourg Provisions for fluctuations in reinsurance 

regime. 
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line with “other such regimes”1425. To this end, it introduced several legal requirements and 

restrictions, including a cap on the risk reserve to prevent abusive use.1426 

 

The second major reason for the blacklisting of many insurance company regimes was the 

granting of preferential treatment through partial or complete exemption from corporation tax 

or a reduction in the tax base for profits from insurance activities.1427 For example, in 2006, the 

Group concluded that the Bulgarian Insurance companies regime (Case F/16, 2006) was 

harmful1428, because it provided for a reduced corporate tax rate of 7% for insurance activities 

(instead of the standard rate of 23.5%)1429. In 2003, the Group came to a similar conclusion 

regarding the Finnish Aland island captive insurance regime (F/1, 2003)1430, because it 

provided for a reduced corporate tax rate of 18% for insurance companies (instead of the 

standard rate of 28%)1431. On similar grounds, the Commission, in 2002, concluded that the 

regime constituted State aid.1432 Shortly after that, Finland abolished the regime. 

 

Similarly, the Gibraltar Qualifying (offshore) companies and captive insurance regime (Case 

F/8, 2003) was considered to be both harmful tax competition (in 2003)1433 and State aid (in 

2004)1434. This regime provided for a flexible corporate tax rate between 2% and 18% for 

income from insurance activities (instead of the standard rate of 35%).1435 The Gibraltar Exempt 

(offshore) companies and captive insurance regime (Case F/7, 2003) was also regarded as both 

harmful tax competition (in 2003)1436 and State aid (in 2005)1437, because it allowed for a full 

exemption from corporate tax for insurance activities1438. 

 
1425 See internal Commission document (2002) on the Luxembourg Provisions for fluctuations in reinsurance 

regime. 
1426 See internal Commission document (2002) on the Luxembourg Provisions for fluctuations in reinsurance 

regime and report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 25. 
1427 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 39, p 13. 
1428 For the Group’s decision, see report of the Working Party on Enlargement of 26 June 2006, doc. no. 

10879/06, p. 4 and for the Council’s endorsement, see Council Conclusions of 27 July 2006, doc. no. 11509/06. 
1429 For the agreed description, see report of the Commission of 11 May 2006, doc. no. MD74/06, p. 5 and for 

(details on) the Commission’s draft assessment, see report of the Commission of 11 May 2006, doc. no. 

MD74/06, p. 19-20. 
1430 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 14 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 22 and for 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
1431 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 72 and for 

(details on) the Commission’s draft assessment, see internal Commission document (2002) on the Finnish Aland 

island captive insurance regime. 
1432 See Commission State aid decision of 10 July 2002 no. C55/2001 (Åland Islands - Captive insurance) 

(2002/937/EC), OJEU L/329/2002, p. 22-29. 
1433 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 31 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
1434 See Commission State aid decision of 30 March 2004 no. C52/2001 (Gibraltar qualifying offshore 

companies) (2005/77/EC), OJEU L/29/2005, p. 24-38. 
1435 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 257 and for 

(details on) the Commission’s draft assessment, see internal Commission document (2002) on the Gibraltar 

Qualifying (offshore) companies and captive insurance regime. 
1436 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 31 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
1437 See Commission proposal for appropriate measures of 19 January 2005 no. E7/2002 (Gibraltar exempt 

companies), OJEU C/228/2005, p. 9. 
1438 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 258 and for 

(details on) the Commission’s draft assessment, see internal Commission document (2002) on the Gibraltar 

Exempt (offshore) companies and captive insurance regime. 
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It is unclear why the Group did not consider the Swedish Foreign insurance companies regime 

(Case F/6, 2003) to be harmful tax competition, although this regime made a distinction 

between domestic insurance companies and foreign insurance companies in respect of the 

(preferential) tax treatment (harmful ring-fencing I characteristic).1439 While foreign insurance 

companies were subject to corporate tax on a net profit set at 2% of total gross insurance 

premium income from insurance policies sold in Sweden, domestic insurance companies were 

subject to the standard corporate tax rules and, consequently, taxed at a rate of 28%.1440 Not 

surprisingly, the Commission considered the regime to constitute State aid in 2002.1441 

 

Finally, the Group has recently examined several insurance company regimes of third countries 

in the context of the drawing up of the EU tax haven blacklist (see Chapter 5.6). Examples of 

regimes found to be harmful are the Barbados Exempt Insurance Companies regime (Case F/17, 

2018)1442, the Cook Islands International Insurance Corporation regime (Case F/19, 2018)1443 

and the Mauritius Captive Insurance regime (Case F/25, 2018)1444. 

 

 

7.8  Generic holding company regimes (participation exemptions)  

 

Over the past twenty years, the Group on several occasions examined generic holding company 

regimes, better known as participation exemptions. As depicted in the table below, five of the 

(at least) twelve participation exemption regimes examined by the Group during its first decade 

were found harmful tax competition, while none of these (harmful) regimes was examined by 

the Commission in the context of State aid, for the simple reason that they are part of a Member 

State’s benchmark tax system.  

 

Further, a few years ago, in the context of monitoring Member States’ compliance with the 

agreed pseudo-legislation in this area, the Group decided to re-(assess) the participation 

exemptions in force in the EU, but shortly afterwards it agreed that the CFC-provisions in the 

ATAD would render the work in this area obsolete and that no formal assessment was 

necessary, given the expected implementation of the ATAD. Additionally, in 2017, the Group 

condemned the Liechtenstein participation exemption as harmful in the context of the dialogue 

with this neighbouring third country (see Chapter 5.6).  

 

Even though Member States operate a wide range of different types of participation exemptions, 

their general structure is very similar, i.e., a tax exemption for holding companies under which 

dividends received and capital gains on the disposal of shares are tax exempt if the participation 

in the distributing subsidiary company meets certain relevant conditions. Their policy goal is 

to avoid international economic double taxation arising out of taxation of the same income (i.e., 

first in the hands of the subsidiary company in the source State and later also in the hands of 

the parent company in the recipient State), and thereby recognising the tax sovereignty of the 

source State. Therefore, the Group has always embraced this type of generic holding company 

regime as an internationally accepted method for avoiding double taxation.  

 
1439 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 40, p. 301. 
1440 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 73 and for 

more information on this regime, see Dahlberg, M. (2003), p. 457-458. 
1441 See Commission proposal for appropriate measures of 11 July 2001 no. E3/2000 (Foreign insurance 

companies), OJEU C/150/2002, p. 7-8. 
1442 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 29.  
1443 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 55. 
1444 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 115. 
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However, the pseudo-case law reveals that this type of regime is considered harmful tax 

competition if it (i) is not combined with an appropriate anti-abuse framework or (ii) contains 

asymmetric provisions that allow the deduction of capital losses, whereas capital gains are 

exempt1445.1446 Aside from being compatible with the principles and criteria of the Code, 

participation exemptions must also be compatible with the detailed principles contained in the 

Group’s pseudo-legislation in this area (see this Section below).1447 A recent (2019) 

investigation revealed that all EU Member States, with the exception of Lithuania, would be 

compliant with this pseudo-legislation.1448  

 
Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment (A) 

State aid 

assessment 

G/1 Austria – Participation exemption Harmful (2003)1449 and 

not formally assessed 

(2016)1450  

Not assessed 

G/2 Belgium – Participation exemption Non-harmful (1999)1451 

and not formally 

assessed (2016)1452 

Not assessed 

G/3 Bulgaria – Participation exemption Not formally assessed 

(2016)1453 

Not assessed 

G/4  Cyprus – Participation exemption Non-harmful (2003)1454 

and not formally 

assessed (2016)1455 

Not assessed 

G/5  Czech Republic – Participation exemption Not formally assessed 

(2016)1456 

Not assessed 

G/6  Denmark – Participation exemption Harmful (2003)1457 and 

not formally assessed 

(2016)1458 

Not assessed 

G/7 Estonia – Participation exemption Not formally assessed 

(2016)1459 

Not assessed 

G/8 Finland – Participation exemption Not formally assessed 

(2016)1460 

Not assessed 

 
1445 See also Paragraph 5 of the 2017-guidance on ‘the interpretation of the profit determination criterion of the 

Code’ (see annex I of report of the Group of 24 November 2017, p. 20).  
1446 See also the 2000-guidance on ‘holding companies’ (see annex I of report of the Group of 20 November 

2000, doc. no. 13563/00, p. 13-14) and the 2010-guidance on ‘inbound profit transfers’ (see report of the Group 

of 22 November 2010, doc. no. 16766/10, par, 16, p. 6. 
1447 See the 2000-guidance on ‘holding companies’ (see annex I of report of the Group of 20 November 2000, 

doc. no. 13563/00, p. 13-14) and the 2010-guidance on ‘inbound profits transfers’ (see report of the Group of 22 

November 2010, doc. no. 16766/10, par, 16, p. 6). 
1448 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 28, p. 9. 
1449 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 20. 
1450 See room document #4 of the Group of 2 February 2016, p. 11. 
1451 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 300. 
1452 See room document #4 of the Group of 2 February 2016, p. 11. 
1453 See room document #4 of the Group of 2 February 2016, p. 11. 
1454 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03. 
1455 See room document #4 of the Group of 2 February 2016, p. 11. 
1456 See room document #4 of the Group of 2 February 2016, p. 11. 
1457 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 22. 
1458 See room document #4 of the Group of 2 February 2016, p. 11. 
1459 See room document #4 of the Group of 2 February 2016, p. 11. 
1460 See room document #4 of the Group of 2 February 2016, p. 11. 
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G/9 France – Participation exemption Non-harmful (1999)1461 

and not formally 

assessed (2016)1462 

Not assessed 

G/10  Germany – Participation exemption Non-harmful (1999)1463 

not formally assessed 

(2016)1464 

Not assessed 

G/11 Greece – Participation exemption Non-formally assessed 

(2016)1465 

Not assessed 

G/12 Croatia – Participation exemption Not formally assessed 

(2016)1466 

Not assessed 

G/13 Hungary – Participation exemption Non-harmful (2003)1467 

and not formally 

assessed (2016)1468 

Not assessed 

G/14 Ireland – Participation exemption No need to assess 

(2005)1469 

Not formally assessed 

(2016)1470 

Not assessed 

G/15 Italy – Participation exemption No need to assess 

(2004)1471 and not 

formally assessed 

(2016)1472 

Not assessed 

G/16 Latvia – Participation exemption Not formally assessed 

(2016)1473 

Not assessed 

G/17 Lithuania – Participation exemption Not formally assessed 

(2016)1474 and harmful 

(2019)1475 

Not assessed 

G/18 Luxembourg – Participation exemption Not formally assessed 

(2016)1476 

Not assessed 

G/19 Malta – Participation exemption Not formally assessed 

(2016)1477 

Not assessed 

G/20 The Netherlands – Participation exemption Harmful (2003)1478 and 

not formally assessed 

(2016)1479 

Not assessed 

G/21 Poland – Participation exemption Not formally assessed 

(2016)1480 

Not assessed 

G/22 Portugal – Participation exemption Not formally assessed 

(2016)1481 

Not assessed 

 
1461 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 300. 
1462 See room document #4 of the Group of 2 February 2016, p. 11. 
1463 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 300. 
1464 See room document #4 of the Group of 2 February 2016, p. 11. 
1465 See room document #4 of the Group of 2 February 2016, p. 11. 
1466 See room document #4 of the Group of 2 February 2016, p. 11. 
1467 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03. 
1468 See room document #4 of the Group of 2 February 2016, p. 12. 
1469 See report of the Group of 27 May 2005, doc. no. 9427/05, par. 22, p. 6. 
1470 See room document #4 of the Group of 2 February 2016, p. 12. 
1471 See report of the Group of 26 November 2004, doc. no. 15317/04, par. 23-24, p. 6. 
1472 See room document #4 of the Group of 2 February 2016, p. 12. 
1473 See room document #4 of the Group of 2 February 2016, p. 12. 
1474 See room document #4 of the Group of 2 February 2016, p. 12. 
1475 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 28, p. 9. 
1476 See room document #4 of the Group of 2 February 2016, p. 12. 
1477 See room document #4 of the Group of 2 February 2016, p. 12. 
1478 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 28. 
1479 See room document #4 of the Group of 2 February 2016, p. 12. 
1480 See room document #4 of the Group of 2 February 2016, p. 13. 
1481 See room document #4 of the Group of 2 February 2016, p. 13. 
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G/23 Romania – Participation exemption Not formally assessed 

(2016)1482 

Not assessed 

G/24 Slovakia – Participation exemption Not formally assessed 

(2016)1483 

Not assessed 

G/25 Slovenia – Participation exemption Harmful (2003)1484 and 

not formally assessed 

(2016)1485 

Not assessed 

G/26 Spain – Participation exemption Not formally assessed 

(2016)1486 

Not assessed 

G/27 Sweden – Participation exemption No need to assess 

(2004)1487 and not 

formally assessed 

(2016)1488 

Not assessed 

G/28 The United Kingdom – Participation 

exemption 

Not formally assessed 

(2016)1489 

Not assessed 

G/29 Liechtenstein (third country) – Participation 

exemption (b) 

Harmful (2017)1490 Not applicable 

G/30 The Netherlands Antilles – Participation 

exemption 

Harmful (2004)1491 Not applicable 

Table 7.7: Selection of pseudo-case law on generic holding company regimes (participation exemptions). 

Note (A): The term “not formally assessed (2016)” does not imply that the regime in question has not been 

investigated, but merely indicates that the Group decided that there was no need (anymore) to move to the formal 

assessment stage given the expected implementation of the ATAD (see this Section below). 

Note (B): This regime has been assessed in the context of the dialogue with neighbouring third countries (see 

Chapter 5.6). 

 

The most interesting and important technical and political aspects of participation exemption 

regime cases listed in this table are discussed below. 

 

The assessment of the participation exemptions started already in the late ’90s during the 

drafting of the 1999-Primarolo report and proved to be complex and difficult, raising several 

wider issues, including the controversial topic whether these regimes were inside the scope of 

the Code in the first place (see this Section below).1492 The Group’s main concern as regards 

several participation exemptions was their application to dividend payments received by an EU 

parent company from a low-taxed non-EU subsidiary. The Group particularly criticised regimes 

that “allow[ed] income from tax havens and other harmful regimes to be received tax-free in 

the Member State”1493. This topic is linked to the ‘gatekeeper problem’ (EU-inbound profit 

 
1482 See room document #4 of the Group of 2 February 2016, p. 13 
1483 See room document #4 of the Group of 2 February 2016, p. 13. 
1484 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03. 
1485 See room document #4 of the Group of 2 February 2016, p. 13. 
1486 See room document #4 of the Group of 2 February 2016, p. 13. 
1487 See report of the Group of 25 May 2004, doc. no. 9805/04, par. 20-21, p. 5-6. 
1488 See room document #4 of the Group of 2 February 2016, p. 13. 
1489 See room document #4 of the Group of 2 February 2016, p. 13. 
1490 See report of the Group of 24 November 2017, doc. no. 14784/17, par. 47, p. 12. 
1491 See report of the Group of 25 May 2004, doc. no. 9805/04, par. 23-28, p. 6-7. 
1492 The Group based its assessment on (i) a comparative study with a cross-country review of Member States 

participation exemptions (see Commission staff working paper ‘A cross-country review of the tax treatment of 

holding companies in the Member States of the European Union’ of 19 July 1999, doc. no. SEC(1999) 1244; 

also annexed to report of the Group of 22 July 1999, doc. no. 10287/99); (ii) a generic background paper on 

holding regimes (see annex of report of the Group of 25 November 1998, doc. no. 13197/98); and (iii) a thematic 

paper on participation exemptions (see annex V of report of the Group of 14 July 1999, doc. no. 10061/99, p. 27-

30 and for discussions in the Group on this paper, see report of the Group of 20 September 1999, doc. no. 

10669/1/99 REV 1, p. 4-5). 
1493 See report of the Group 23 November 1999, doc. no. 4901/99, par. 47, p. 16 
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transfers) identified by the Group as a major concern since 2010, which relates to the tax 

planning practice whereby the Member State with the most generous participation exemption 

is used by multinational companies to channel dividends (tax-free) to other Member States by 

using the PSD (see Chapter 8.4). 

 

In order to dissuade Member States from engaging in harmful competition in this area, the 

Group decided in its initial phase (1998-2003) that participation exemptions should not be 

approved if they apply even in circumstances in which the profits giving rise to the dividends 

have been taxed at a significantly lower level of taxation in the source State than if it had arisen 

in the home state of the EU parent company (recipient State).1494 In these cases, application of 

these regimes defeats their rationale, because there is no or very little economic double taxation 

to relieve, whereas if it is granted, the profits of the subsidiary company wind up untaxed in the 

parent companies’ hands. The Group, therefore, conditioned that participation exemptions 

should be combined with “appropriate CFC-legislation” (taxing the low-taxed subsidiary 

profits in the hands of the EU parent company as if it were a branch or as if it had distributed 

its profits to the EU parent) or other anti-abuse rules, such as, for example, a switch-over 

provision with a ‘subject-to-tax’-clause (switching over from exempting the subsidiary 

dividends to taxing them and allowing only a credit for the corporation tax paid by the 

subsidiary) in cases in which the effective subsidiary State tax level is below a certain level, 

e.g., below half of the rate of the parent state.1495 The participation exemption regimes of 

Austria (Case G/1, 2003)1496, Denmark (Case G/6, 2003) 1497 and the Netherlands (Case G/20, 

2003)1498 are examples of cases where this condition was not met and these regimes, eventually, 

ended up on the Group’s blacklist in the late ‘90s. Examples of cases where this (anti-abuse) 

condition was met are the regimes of Germany (Case G/10, 1999)1499, France (Case G/9, 

1999)1500 and Belgium (Case G/2, 1999)1501. Consequently, these regimes were not blacklisted. 

 

 
1494 See report of the Group 23 November 1999, doc. no. 4901/99, par. 47, p. 16 
1495 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 48, p. 17. See also the 2000-guidance 

on ‘holding companies’ (see annex I of report of the Group of 20 November 2000, doc. no. 13563/00, p. 13-14) 

and the 2010-guidance on ‘inbound profit transfers’ (see report of the Group of 22 November 2010, doc. no. 

16766/10, par, 16, p. 6). 
1496 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 20; for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; for (details on) the 

Commission’s draft assessment, see internal Commission document (2002) on the Austrian Holding regime; and 

for the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 51-52. 
1497 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 22; for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; for (details on) the 

Commission draft assessment, see internal Commission document (2002) on the Danish Holding regime; and for 

the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 57. 
1498 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 28; for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; for (details on) the 

Commission draft assessment, see the internal Commission document (2002) on the Dutch Holding regime; and 

for the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 48. 
1499 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 300 and for the 

agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 56. 
1500 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 300 and for the 

agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 58. 
1501 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 300 and for the 

agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 54. 
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A further reason for blacklisting the Austrian1502 and Dutch1503 participation exemption was 

their asymmetric treatment of capital gains and losses. For EU-holding companies, the tax 

treatment of capital gains and losses realised upon the sale of a subsidiary is usually as important 

as the tax treatment of dividends received from that subsidiary.1504 To optimise its tax position, 

a multinational company will, therefore, for the location of its holding company, look for 

countries that offer the best of both worlds, i.e., a full exemption for capital gains in the case of 

profitable investments and the possibility to deduct losses in case the investment turns out to be 

loss-making.1505 In order to avoid harmful tax competition in this area, the Group conditioned 

that participation exemptions should be symmetrical to prevent capital gains from exempted, 

but capital losses from being tax deductible.1506 This was before the CJEU’s judgment in the 

infamous Marks & Spencer II case, which, instead, underlined that liquidation losses related to 

a subsidiary in another Member State must be deductible from the parent company's taxable 

profits to the same extent as liquidation losses related to a subsidiary in its own Member 

State.1507 

 

Based on the abovementioned principles, Austria, Denmark, and the Netherlands were required 

to introduce effective anti-abuse rules in order to prevent low- or non-taxed corporate income 

being exempt upon repatriation under their participation exemptions.1508 Moreover, (especially) 

Austria and the Netherlands needed to reduce the asymmetric treatment of profits and losses by 

their regimes.1509 However, this rollback (negotiation) process has not been without setbacks 

and difficulties. For example, the three Member States criticised the lack of a consistent 

assessment of Member States’ participation exemptions, as similar regimes applied by other 

countries were not blacklisted (see the table above).1510 These three Member States, therefore, 

insisted that either their participation exemption was removed from the blacklist or that similar 

regimes of other Member States would also be added to the blacklist. 

 

As depicted in Box 7.28 below, especially the Netherlands1511 firmly contested the Group’s 

assessment as not being compatible with the Code’s principles and criteria. According to the 

Dutch delegation, the Group had formulated an additional set of detailed conditions for the 

assessment of participation exemptions, which did not directly stem from the Code, but which 

were drafted afterwards in a general (policy-oriented) format to legitimise the blacklisting of 

 
1502 See report of 23 November 1999, doc. no. 4901/99, par. 51, p. 17-18, internal Commission document (2002) 

on the Austrian Holding regime and report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 20. 
1503 See report of 23 November 1999, doc. no. 4901/99, par. 51, p. 17-18, internal Commission document (2002) 

on the Dutch Holding regime and report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 28. 
1504 See room document #2 of the Group of 10 September 2012, p. 6-7. 
1505 See room document #2 of the Group of 10 September 2012, p. 6. 
1506 See also the 2000-guidance on ‘holding companies’ (see annex I of report of the Group of 20 November 

2000, doc. no. 13563/00, p. 13-14) and the 2017-guidance on ‘the interpretation of the profit determination 

criterion of the Code’ (see annex I of report of the Group of 24 November 2017, p. 20).  
1507 See Case C-446/03 (Marks & Spencer II), ECLI:EU:C:2005:763. 
1508 See internal Commission document (2002) on the Austrian Holding regime, internal Commission document 

(2002) the Danish Holding regime and internal Commission document (2002) on the Dutch Holding regime. 
1509 See internal Commission document (2002) on the Austrian Holding regime and internal Commission 

document (2002) the Danish Holding regime. 
1510 See, e.g., footnote 22 of report of the Group of 23 November 1999, doc. no. 4901/99, p. 17. 
1511 See, e.g., footnote 30 of report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 and 

internal Commission document (2002) on the Dutch holding regime. 
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several regimes.1512 The Netherlands1513, supported by the other two Member States1514, 

claimed that participation exemptions were outside the scope of the Code, because they were 

part of a Member State’s general (benchmark) tax system and, therefore, are not a preferential 

holding company regime like, for example, the Luxembourg 1929 Holding companies regime 

(Case I/1, 2003; see Section 7.10).  

 

Box 7.28: Dutch reservations regarding the political basis of the Group’s participation exemption assessments 

(1999) 

 

“The NL delegation was of the opinion that they could not accept the new criteria and features that have been used 

for identifying the measures that affect or may affect in a significant way the location of business activity in the 

Community. These criteria and features are not based on the criteria of the Code of Conduct itself. By using these 

new criteria and features the Group goes beyond its mandate that was received from the Council. In short, the NL 

delegation cannot agree to using criteria which have not been discussed in depth and would in effect lead to pseudo-

harmonisation.” 

 

Source: footnote 22 of report of the Group of 23 November 1999, doc. no. 4901/99, p. 17. 

 

Indeed, it might be argued that participation exemptions do not fall within the scope of the 

Code, because they do not easily meet the gateway criterion of the Code requiring a 

“significantly lower level of taxation” for holding companies and, from that point of view, the 

Netherlands rightly contested the basis for the Group’s assessment as not being compatible with 

the Code. However, when adopting the Code, the Member States also agreed on the two lesser-

known Paragraphs K and L of the Code, which open the possibility for the Group, within its 

existing mandate, to discuss and agree on general principles to “combat tax avoidance and tax 

evasion”1515. To this end, Paragraph K of the Code calls “on the Member States to cooperate 

fully in the fight against tax avoidance and evasion, notably in the exchange of information 

between Member States, in accordance with their respective national laws”. Furthermore, 

Paragraph L of the Code provides that “anti-abuse provisions or countermeasures contained in 

tax laws and in double taxation conventions play a fundamental role in counteracting tax 

avoidance and evasion”. It could be argued that these Paragraphs provided the Group with a 

sufficient mandate and political basis to assess whether Member States’ participation 

exemptions contained effective anti-abuse rules. 

 

In an attempt to break the deadlock in the rollback-negotiations in the period 1999-2003, the 

Group developed guidance (pseudo-legislation) in the form of general guiding principles with 

basic features which led to the blacklisting of the three participation exemptions (see Box 7.29 

below)1516. This guidance is part of the well-known 2000-guidance for ‘financial branches, 

holding companies and head offices’ and, while assisting the Group in phasing out the regimes 

found harmful, they also ensured that Member States would not introduce regimes with similar 

harmful features in the future. The guidance endorses similar conditions as those set out in the 

1999-Primarolo report by requiring that the exemption of foreign-source dividends of a 

subsidiary company are subject to “effective anti-abuse or countermeasures”1517. This guidance 

 
1512 For the Dutch position see, e.g., report of the Group of 23 November 1999, doc. no. 4901/99, footnote 7 (par. 

30, p. 7), footnote 23 (par. 48, p. 17), footnote 24 (par. 48, p. 17) and footnote 30 (par. 51, p. 18). 
1513 See, e.g., footnote 26 of report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 and 

internal Commission document (2002) on the Dutch holding regime. 
1514 For the Danish reservations, see footnote 22 of report of the Group of 23 November 1999, doc. no. 4901/99, 

par. 48, p. 17 and internal Commission document (2002) on the Danish Holding regime. 
1515 See Paragraphs K and L of the Code. 
1516 See also informal meeting minutes of the Group of 22 September 2000. 
1517 See annex I of report of the Group of 20 November 2000, doc. no. 13563/00, p. 13. 
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was fine-tuned ten years later when the Group agreed on a common policy to address the ‘gate-

keeper problem’ (see this Section below and Chapter 8.4). This soft law guidance was the first 

version of the pseudo-legislation adopted by the Group in 2010 on participation exemption 

regimes. 

 

Box 7.29: Guidance on holding regimes (2000) 

 

“The features that the Group took into account when evaluating whether the measures it 

assessed in the areas of finance branches, holding companies and headquarter companies were 

harmful are: [...]”  

 

“[i] Exemption of foreign source dividends in circumstances in which the profits giving rise to the dividends: 

 

(a) have been taxed at a significantly lower level in the source country than they would have been if they had arisen 

in the Member State; and  

(b) have not been subject to effective anti-abuse or countermeasures which in paragraph L of the code the Council 

notes play a fundamental role in counteracting tax avoidance and evasion.  

 

[ii] Asymmetrical measures where capital gains are exempt but capital losses are tax deductible.” 

 

Source: annex I of report of the Group of 20 November 2000, doc. no. 13563/00, p. 12-13. 

 

Notwithstanding their political agreement on this guidance, Denmark and (in particular) the 

Netherlands initially argued that they did not contemplate any rollback action, because they 

continued to disagree with the Group’s assessment.1518 However, during the course of the 

rollback-negotiations, the Danish (in 2001) and Dutch (in late 2002) position softened and, 

eventually, all three Member States agreed to tighten their anti-abuse framework by reinforcing 

their switch-over provisions (in the case of Austria1519 and the Netherlands1520) or CFC rules 

(in the case of Denmark1521). Austria reduced the scope of its asymmetric treatment of profits 

and losses in line with the rules applied in the Netherlands (only liquidation losses were 

deductible).1522 Following in-depth negotiations, the Group eventually did not require the 

Netherlands to abolish the asymmetrical treatment in its participation exemption since a 

deduction of the capital loss was only available in case of a liquidation of the subsidiary without 

continuation of its business elsewhere in the group.1523 Therefore, it appears that under specific 

circumstances, such as, especially, in the case of definitive losses, an asymmetric element may 

be accepted from a Code-perspective as an exception to the general rule of symmetry1524.1525 

 
1518 See internal Commission document (2002) on the Dutch Holding regime and internal Commission document 

(2002) on the Danish holding regime. 
1519 See report of 23 November 1999, doc. no. 4901/99, par. 51, p. 17-18, internal Commission document (2002) 

on the Austrian holding regime and report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 20. 
1520 See report of 23 November 1999, doc. no. 4901/99, par. 51, p. 17-18, internal Commission document (2002) 

on the Dutch Holding regime and report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 28. 
1521 See report of 23 November 1999, doc. no. 4901/99, par. 51, p. 17-18, internal Commission document (2002) 

on the Danish Holding regime and report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 22. 
1522 See report of 23 November 1999, doc. no. 4901/99, par. 51, p. 17-18, internal Commission document (2002) 

on the Austrian holding regime and report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 20. 
1523 See report of 23 November 1999, doc. no. 4901/99, par. 51, p. 17-18, internal Commission document (2002) 

on the Dutch Holding regime and report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 28. 
1524 See also the 2000-guidance on ‘holding companies’ (see annex I of report of the Group of 20 November 

2000, doc. no. 13563/00, p. 13-14) and the 2017-guidance on ‘the interpretation of the profit determination 

criterion of the Code’ (see annex I of report of the Group of 24 November 2017, p. 20).  
1525 On this topic, see also room document #2 of the Group of 10 September 2012, p. 6-7. 
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Later it became clear that asymmetric treatment of definitive subsidiary losses was even a 

mandatory requirement under the freedom of establishment.1526 

 

While the rollback actions of the Member States limited the opportunities for harmful tax 

competition with participation exemptions, several Member States and the Commission 

questioned the effectiveness of the envisaged rollback actions (in particular in the Netherlands 

(see Box 7.30 below)).1527 Nevertheless, the amendments of these countries provided the Group 

with an acceptable excuse to conclude that the rollback actions were adequate. The Group 

needed and used this excuse to break an important political deadlock that could have constituted 

a stumbling stone for the adoption of the tax package as a whole.1528 The progress made on the 

implementation of the Code and its political link with the other two parts of the tax package 

(see Chapter 2) has played an important role in reaching agreement on the adoption of the 

Savings Directive and the Interest and Royalties Directive in 2003. 

 

Box 7.30: Commission’s draft assessment of the proposed Dutch rollback action for the blacklisted participation 

exemption (Case G/20, 2003) 

 

“Assessment: No but the […] Group and/or Ecofin may be prepared to compromise (this is the case notably 

because that the Group is likely to accept the ‘off the target’ action by Denmark as regards its holding regime). 

The […] Group members were obviously not convinced of the effectiveness and/or appropriateness of the Dutch 

division between active and passive income for defining whether the participation exemption is applicable. An 

adequate rollback of this measure therefore requires not only reinforcements to the relevant anti-avoidance rules 

(i.e. what type of income is considered passive and thus outside the scope of participation exemption) but also 

removal of the possibility of asymmetric treatment of capital gains and losses. Both these rules in the Dutch tax 

law have however remained mostly unchanged but overall we may accept that the proposed rollback action is 

sufficient. The action taken and envisaged will make it more difficult to abuse the participation exemption regime 

and the extremely narrow possibility of deducting capital losses in liquidation situations (asymmetrical treatment 

of capital gains and losses) is not significant enough in practice to claim that the measure would therefore remain 

harmful. 

 

State aid aspects: Not actionable. DG Comp does not consider that this measure constitutes an aid. 

 

Other: NL has not accepted that this is harmful and previously submitted that in their view the measure (as it is) 

is in line with the Code criteria. In May 2002 the Netherlands submitted that it is not contemplating any action to 

rollback since it considered it unnecessary (given the Guidance on Rollback and Standstill as presented to the 

Ecofin Council meeting on 26-27 November 2000). This argument can not be considered tenable since when 

discussing and adopting the guidance notes the Code Group explicitly stated that these did not change any of the 

assessments made in 1999. However, in October 2002 the Dutch position softened and Netherlands delegation 

informed the Group that the measure has already been subject to some changes that would rollback it and that 

further similar amendments were in the course of being introduced. This may [be] considered as positive 

development and has removed one of the previous impasses that could have potentially constituted a stumbling 

stone for an agreement on the Code and the tax package.” 

 

Source: internal Commission document (2002) on the Dutch participation exemption. 

 

Also, after the adoption of the 2003-tax package, the Group regularly assessed the participation 

exemptions of (acceding) Member States and third countries. For example, in the years 2003-

 
1526 

See Case C-446/03 (Marks & Spencer II), ECLI:EU:C:2005:763. 
1527 See internal Commission document (2002) on the Dutch Holding regime. 
1528 See report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and p. 20 (for the Austrian 

Holding regime), p. 22 (for the Danish Holding regime) and p. 28 (for the Dutch Holding regime).  
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2004, it looked at the regimes of Sweden (Case G/27, 2004)1529 and Italy (Case G/14, 2004)1530, 

but, eventually, considered that there was no need to move them to the formal assessment stage. 

The Group, on the other hand, condemned the regime of the Netherlands Antilles (Case G/30, 

2004) and closely monitored the inclusion of effective anti-abuse rules in the Dutch overseas 

territory’s participation exemption.1531 In the same period, it also investigated the participation 

exemptions of Cyprus (Case G/4, 2003), Hungary (Case G/13, 2003) and Slovenia (Case G/25, 

2003) during the EU-accession negotiations within these countries. While both the Cypriot1532 

and Hungarian1533 regimes were approved, the Slovenian regime was found harmful, because 

it provided for a complete exemption of foreign sourced income irrespective of the level of 

taxation in the source State and no anti-abuse rules were in force (harmful lack of substance 

characteristic)1534.  

 

In 2009, the Group agreed that more work needed to be done in this area. However, from this 

point forward, the Group’s focus shifted to developing common solutions (therefore pseudo-

legislation; see Chapter 8) for the ‘gate-keeper problem’ by ensuring effective taxation of 

‘inbound profits’ (see Chapter 8.4), rather than decisions addressed to individual Member States 

requiring to amend their participation exemption. The work in this area resulted in the adoption 

of pseudo-legislation (the 2010-guidance on ‘inbound profit transfers’; see Box 8.9 in Chapter 

8.4), requiring Member States participation exemptions to contain effective anti-abuse 

provisions in the form of either a switch-over clause or CFC-rules.1535 In the following years, 

the Group assessed Member States’ compliance with this pseudo-legislation and, in early 2016, 

the Commission issued a ‘preliminary assessment’ of the effectiveness of Member States’ anti-

avoidance rules (see also the table above), concluding that (i) only seventeen Member had an 

‘effective’ legal framework in place, (ii) five Member States had a legal framework of which 

the effectiveness was to some extent ‘unclear’, and (iii) six Member States had a legal 

framework of which the effectiveness was ‘doubtful’ (see Chapter 8.4).1536 Soon after the 

Commission raised these red flags, however, the Group agreed that the CFC-provisions in the 

ATAD would render its work on inbound profit transfers obsolete and that no formal and final 

Group assessment was necessary, given the expected implementation of the ATAD.1537  

 
1529 For the Group’s decision, see report of the Group of 25 May 2004, doc. no. 9805/04, par. 20-21, p. 5-6 and 

report of the Group of 26 November 2004, doc. no. 15317/04, par. 23-24, p. 6 and for the agreed description, see 

room document #6 of the Group of 29 April 2004 and report of the Group of 9 July 2004, doc. no. 11339/04. 
1530 For Group’s decision, see report of the Group of 25 May 2004, doc. no. 9805/04, par. 20-21, p. 5-6 and 

report of the Group of 26 November 2004, doc. no. 15317/04, par. 23-24, p. 6 and for the agreed description, see 

room document #9 of the Group of 29 April 2004. 
1531 For the Group’s decision, see report of the Group of 25 May 2004, doc. no. 9805/04, par. 23-28, p. 6-7 and 

for the agreed description, see annex II of report of the Group of 25 May 2004, doc. no. 9805/04, p. 15. 
1532 For the Group’s decision, see report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 

13213/03; for the Council’s endorsement, see Council Conclusions of 13 October 2003, doc. no. 13098/03; for 

the agreed description, see report of the Commission of 5 June 2003, doc. no. 82/03, p. 15-16; and for the 

Commission’s draft assessment, see report of the Commission of 5 June 2003, doc. no. 82/03, p. 100-101. 
1533 For the Group’s decision, see report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 

13213/03; for the Council’s endorsement, see Council Conclusions of 13 October 2003, doc. no. 13098/03; for 

the agreed description, see report of the Commission of 5 June 2003, doc. no. 82/03, p. 22-23; and for the 

Commission’s draft assessment, see report of the Commission of 5 June 2003, doc. no. 82/03, p. 111-112. 
1534 For the Group’s decision, see report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 

13213/03; for the Council’s endorsement, see Council Conclusions of 13 October 2003, doc. no. 13098/03; for 

the agreed description, see report of the Commission of 5 June 2003, doc. no. 82/03, p. 67; and for the 

Commission’s draft assessment, see report of the Commission of 5 June 2003, doc. no. 82/03, p. 180-181. 
1535 For the 2010-guidance on ‘inbound profit transfers’, see report of the Group of 22 November 2010, doc. no. 

16766/10, par. 16, p. 6. 
1536 See room document #4 of the Group of 2 February 2016, par. 56 and annex I, p. 10-14. 
1537 See report of the Group of 28 November 2016, doc. no. 14750/16, par. 24-28, p. 6-7. 
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Nonetheless, the assessment of participation exemptions has proven to remain an important and 

recurring item of debate in the Group. For instance, in the context of the dialogue with 

neighbouring third countries (see Chapter 5.6), the Group assessed the Liechtenstein 

participation exemption (Case G/29, 2017) as harmful, because of (i) the lack of an appropriate 

anti-abuse framework (a condition based on the substance criterion of the Code) and (ii) the 

asymmetric treatment of capital gains and losses (as prohibited under the profit determination 

criterion of the Code).1538 In order to avoid being blacklisted, Liechtenstein reinforced the anti-

abuse framework of its participation exemption1539, in accordance with the principles of the 

2010-guidance on ‘inbound profit transfers’1540. Also, it removed the asymmetric treatment by 

no longer permitting the duction of capital losses on participations in subsidiary companies.1541  

 

Thus, it appears that in the Liechtenstein case, the Group did not allow deduction of liquidation 

losses. This would be remarkable because, as discussed above, the Netherlands and Austria 

were not obliged to roll back a rule in their participation exemption, which provides for a 

deduction of capital losses in case of liquidation of a subsidiary. Furthermore, in 2012, Member 

States’ replies to a questionnaire on implementation of the 2010-guidance on ‘inbound profit 

transfers’ revealed that a number of other Member States currently allow the (temporary) 

deduction of losses related to a decrease in value of a subsidiary (e.g., through depreciation, the 

forming of a reserve, or the recognition of a capital loss), while a corresponding increase in 

value is often exempt from taxation under the participation exemption (see Chapter 8.4).1542 

That would seem (much) more incompatible with the 2010-guidance than the deduction of final 

liquidation losses. 

 

Worth noting is that the Group, recently (2019), completed the monitoring of Member States’ 

compliance with the 2000-guidance on ‘holding companies’, concluding that all Member States 

would be compliant, with the exemption of Lithuania, whose participation exemption (Case 

G/17, 2019) was partly non-compliant because of asymmetric features.1543 The Group assessed 

that Lithuania’s non-compliance was ‘partial’ because the asymmetric treatment of capital gains 

and losses was limited in time and amount.1544 Lithuania subsequently informed the Group that 

it would remove the ‘harmful’ asymmetric feature by amending its participation exemption.1545 

 

Recent work (2019) also reveals that the Group decided to leave out the issue of participation 

exemptions from the scope of work on the EU tax haven blacklist1546, which creates unlevel 

 
1538 For the Group’s decision, see report of the Group of 24 November 2017, doc. no. 14784/17, par. 47, p. 12; 

for the Council’s endorsement, see Council Conclusions of 5 December 2017, doc. no. 15305/17, p. 13-14; and 

for the agreed description and Commission’s draft assessment, see report of the Group of 4 October 2018, doc. 

no. 12773/18, p. 1-8. 
1539 See report of the Group of 4 October 2018, doc. no. 12773/18, p. 9-10. 
1540 See also the 2000-guidance on ‘holding companies’ (see annex I of report of the Group of 20 November 

2000, doc. no. 13563/00, par. 12, p. 13). 
1541 See report of the Group of 4 October 2018, doc. no. 12773/18, p. 9-10. 
1542 See, e.g., room document #2 of the Group of 10 September 2012, room document #3 of the Group of 17 

October 2012, informal meeting minutes of the Group of 10 September 2012, p. 5 and informal meeting minutes 

of the Group of 17 October 2012, p. 5-6. 
1543 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 26-28, p. 9 and 33-35. For work on this 

monitoring exercise, see working paper of the Group of 23 May 2018, doc. no. 6161/2018, working paper of the 

Group of 29 May 2018, doc. no. 6161/2018 ADD 1, working paper of the Group of 27 July 2018, doc. no. 

9430/2018 and working paper of the Group of 29 March 2019, doc. no. 4398/2019. 
1544 See annex I of report of the Group of 27 May 2019, doc. no. 9652/19, p. 35. 
1545 See report of the Group of 25 November 2019, doc. no. 1411/19, par. 13, p. 4. 
1546 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 30 and 64-66, p. 10 and 22.  
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playing field issues between both EU Member States and non-EU countries, such as 

Liechtenstein, vis-à-vis third countries and even Member State’s dependent and associated 

territories. While Member States' dependent and associated territories fall within the scope of 

the (ongoing) EU listing-exercise, the participation exemptions of these territories have not 

(yet) been investigated.1547 This leads to unequal treatment and runs the risk of not addressing 

(potential) harmful regimes, putting the credibility of the work of the Group at risk. 

  

 

7.9  Group coordination regimes 

 

Another category of regimes investigated by the Group are regimes granting preferential 

treatment to ‘headquarters’ or ‘coordination centres’ belonging to a multinational group.1548 

These companies supervise or coordinate the activities, including intra-group finance activities 

of related companies of the multinational group or conduct research or support activities for 

these companies.1549 As depicted in Table 7.8 below, at least six group coordination regimes 

have been examined so far, and all of these have been found harmful tax competition, five of 

which have also been considered State aid by the Commission.  

 

The regimes assessed so far have generally been applied as an administrative practice consisting 

of standard rulings providing for fixed cost-plus profit determination. Such standard rulings 

confirmed that the coordination company applied an arm’s length cost-plus methodology if at 

least a fixed mark-up on expenses was reported as taxable income. The Group’s main criticism 

regarding this practice concerned the incorrect application of the arm’s length principle and 

non-compliance with the OECD Transfer Pricing Guidelines.1550 In addition to being in line 

with the general principles and criteria of the Code, this type of regime should also be in line 

with the principles set out in agreed pseudo-legislation in this area (see Box 7.31 in this Section 

below). 

 
Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment 

State aid 

assessment 

H/1 Belgium – Coordination centres regime Harmful (2003)1551 No State aid 

(1984)1552, no 

State aid 

(1987)1553, State 

aid (2003)1554 

 
1547 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 29, p. 10 
1548 Distribution centre regimes and service centre regimes are (left) out of scope of this category and are not 

discussed in this Section. 
1549 See report of the Group of 25 November 1998, doc. no. 13197/98, par. 11, p. 4. 
1550 See the harmful features listed in the Primarolo report (report of the Group of 23 November 1999, doc. no. 

4901/99, par. 43, p. 14-15, the 2000-guidance on ‘headquarter companies’ (see annex I of report of the Group of 

20 November 2000, doc. no. 13563/00, p. 14) and the 2017-guidance on ‘the interpretation of the profit 

determination criterion of the Code’ (see annex I of report of the Group of 24 November 2017, doc. no. 

14784/17, p. 19-20). 
1551 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 21.  
1552 See Commission State aid decision of 17 February 2003 no. C15/2002 (Régime fiscal des centres de 

coordination) (2003/755/EC), OJEU L/282/2003, par. 3. 
1553 See Commission State aid decision of 17 February 2003 no. C15/2002 (Régime fiscal des centres de 

coordination) (2003/755/EC), OJEU L/282/2003, par. 3. 
1554 See Commission State aid decision of 17 February 2003 no. C15/2002 (Régime fiscal des centres de 

coordination) (2003/755/EC), OJEU L/282/2003, p. 25-45. 
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and State aid 

(2007) 1555 

H/2 Spain – Basque and Navarra coordination 

centres regime 

Harmful (2003)1556 Staid aid 

(2002)1557 

H/3 Luxembourg – Coordination centres regime  Harmful (2003)1558 Staid aid 

(2002)1559 

H/4 Germany – Control and coordination centres 

of foreign companies regime 

Harmful (2003)1560 Staid aid 

(2002)1561 

H/5 France – Headquarters and Logistic Centres 

regime 

Harmful (2003)1562 Staid aid 

(2002)1563 

H/6 Morocco (third country) – Coordination 

centres regime(A) 

Harmful (2018)1564 Not applicable 

Table 7.8: Selection of pseudo-case law on group coordination regimes. 

Note (A): This regime has been assessed in the context of the drawing up of the EU tax haven blacklist (see Chapter 

5.6). 

 

The most interesting technical and political aspects of these cases are highlighted below. 
 

The Belgian Coordination centres regime (Case H/1, 2003)1565, the Spanish Basque and 

Navarra Coordination centres regime (Case H/2, 2003)1566, the Luxembourg Coordination 

centres regime (Case H/3, 2003)1567 and the German Control and coordination centres of 

foreign companies regime (Case H/4, 2003) 1568 serve as examples of blacklisted group 

 
1555 See Commission State aid decision of 13 November 2008 no. C15/2002 (Régime fiscal des centres de 

coordination) (2008/283/EC), OJEU L/90/2008, p. 7-19. 
1556 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 30.  
1557 See Commission State aid decision of 22 August 2002 no. C48/2001 (Centres de coordination - Pays 

Basque) (2003/81/EC), OJEU L/31/2003, p. 26-31. 
1558 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 24.  
1559 See Commission State aid decision of 16 October 2002 no. C49/2001 (Coordination centres) (2003/501/EC), 

OJEU L/170/2003, p. 20-28. 
1560 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 24.  
1561 See Commission State aid decision of 5 September 2002 no. C47/2001 (Control and coordination centres of 

foreign companies) (2003/512/EC), OJEU L/177/2003, p. 17-21. 
1562 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 22. 
1563 See Commission State aid decision of 13 May 2003 no. C45/2001 (Headquarters and logistic centres) 

(2004/76/EC), OJEU L/23/2004, p. 1-13. 
1564 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 124. 
1565 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 21; for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; and for (details on) the 

Commission’s draft assessment, see internal Commission document (2002) on the Belgian Coordination centres 

regime. 
1566 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 30; for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; and for (details on) the 

Commission’s draft assessment, see internal Commission document (2002) on the Spanish Basque and Navarra 

coordination centres regime. 
1567 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 24; for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15.; and for (details on) 

the Commission’s draft assessment, see internal Commission document (2002) on the Luxembourg Coordination 

centres regime. 
1568 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 44, p. 15 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 24; for the 
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coordination regimes.1569 The Belgium regime dates back to the ’80s and can be considered as 

the mother of group coordination regimes.1570 This regime was quite successful in persuading 

multinational companies to establish a group coordination company in Belgium to finance 

related group companies. Up to 2002, over two hundred and fifty multinational companies had 

a coordination company in Belgium.1571 This Belgian success did not go unnoticed in the rest 

of the EU. Other Member States, including Germany (in 1984), Luxembourg (in 1989), and 

Spain (in 1996), introduced similar regimes with the primary aim to attract multinational 

companies. However, the impact of these regimes was relatively modest compared to the 

Belgian regime. Only a limited number of multinational companies established a coordination 

company in one of these three Member States. 

 

Even though the design of the four regimes was not identical, their purpose, conditions and tax 

benefits were quite similar.1572 An intra-group company was able to obtain the ‘coordination 

centre’ status through a ruling granted by the tax authorities. The standard corporate income 

tax rates applied to these companies, but a preferential treatment was usually provided by 

special rules for profit determination based on the ‘cost-plus’ method. This method is aimed at 

overcoming the difficulties involved in assessing the value of cross-border intra-group 

transactions between related group companies, i.e., determining the price at which a certain 

good or service provided by an unrelated third party.1573 The cost-plus method meant that the 

taxable profit of the group coordination company was calculated by applying a margin (i.e., the 

‘plus’) to its expenses (i.e., the ‘costs’) associated with its intra-group transactions.1574  

 

These four cases reveal that, in principle, there is nothing wrong with using this method for 

determining the taxable profit of a company. With an appropriate margin, this method should 

arrive at a taxable profit comparable to that which would have been obtained if the transactions 

concerned had been carried out on a fully commercial basis between independent 

companies.1575 Therefore, when applied correctly, it should not give rise to harmful tax 

competition, but would merely approximate the taxable profit obtained if the transactions 

concerned had taken place between independent companies.1576 However, in all four cases, the 

Group ruled that the regimes lacked arm’s length dealing because of (i) the application of the 

cost-plus method even in “circumstances where a comparable uncontrolled price might 

reasonably be obtained”; (ii) the granting of standard rulings containing fixed cost-plus mark-

up rates; and (iii) the possibility to reduce the expense base for determining the group 

 
Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; and for (details on) the 

Commission’s draft assessment, see internal Commission document (2002) on the German Control and 

coordination centres of foreign companies regime. 
1569 The Group based its assessment on a generic background paper on intra-group service regimes (see report of 

the Group of 25 November 1998, doc. no. 13197/98, p. 4-7). 
1570 See Green, P. (2003), p. 23. 
1571 See internal Commission document (2002) on the Belgian Coordination centres regime. 
1572 For the agreed description of the Belgian Coordination centres regime, see report of the Group of 23 

November 1999, doc. no. 4901/99, p. 30-31; for the agreed description of the Spanish Basque and Navarra 

coordination centres regime, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 34-35; for the 

agreed description of the Luxembourg Coordination centres regime, see report of the Group of 23 November 

1999, doc. no. 4901/99, p. 37; and for the agreed description of the German Control and coordination centres of 

foreign companies regime, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 51-52; 
1573 See, e.g., report of the Group of 23 November 1999, doc. no. 4901/99, par. 42, p. 14 
1574 See, e.g., report of the Group of 25 November 1998, doc. no. 13197/98, p. 3-4. 
1575 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 41-43, p. 14. 
1576 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 41-43, p. 14. 
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coordination company’s taxable income.1577 The Group paid close attention to whether the cost-

plus method applied conformed to the OECD Transfer Pricing Guidelines.1578  

 

For example, in the case of Belgium, the Group found that the cost-plus method was applied 

incorrectly, because (i) a fixed cost-plus mark-up rate of 8% was applied for intra-group 

services, without verifying if this rate reflected the economic reality of the underlying 

transactions and (ii) significant operating expenses (e.g., personnel costs) were excluded from 

the company’s expense base (harmful lack of arm’s length dealing characteristics).1579 Other 

harmful features were found in (i) the complete exemption for property taxes, capital duty, and 

withholding taxes for passive income and (ii) the regime’s stringent requirement to be part of 

an international group. 1580 

 

For rollback, the Group agreed on a set of guidelines, known as the ‘2000 guidelines’, 

containing guiding principles for, inter alia, ‘headquarter companies’1581 (see Box 7.31 below 

in this Section). This guidance lists features that will lead to group coordination regimes being 

assessed harmful. On the basis of this guidance, the Member States had to ensure (i) that the 

regime complied with the OECD Transfer Pricing Guidelines (point (i) of the 2000-guidance) 

and (ii) that the arm’s length principle was correctly applied under the cost-plus (and resale-

minus) method (point (ii) of the 2000-guidance). Several elements of this guidance have 

recently been incorporated in the 2017-guidance on ‘the interpretation of the profit 

determination criterion of the Code’ (see Chapter 6.5.5.1).1582  

 

Box 7.31: Guidance on headquarter companies (2000) 

 

“The features that the Group took into account when evaluating whether the measures it assessed in the areas of 

finance branches, holding companies and headquarter companies were harmful are: [...]”  

 

“[i] Determination of profits other than in accordance with the OECD's Transfer Pricing Guidelines. 

 

[ii] In particular, use of cost plus and resale minus methods of determining arm's length profits when some or all 

of the following apply: 

(a) the methods are used in circumstances where a comparable uncontrolled price might reasonably be obtained; 

(b) it is not clear that there is always an individual examination of the underlying facts of the particular case or 

that the mark-up or margin is reviewed regularly against normal commercial criteria; 

(c) the advantages are restricted in accordance with paragraphs B1 or B2 of the code; 

(d) there is a reduction in the expense base taken into account for the purposes of determining taxable income.” 

 

Source: annex I of report of the Group of 20 November 2000, doc. no. 13563/00, p. 13-14. 

 

Notwithstanding this guidance, the rollback negotiations on these regimes have not been 

without setbacks and difficulties. Belgium eventually changed its regime by including all costs 

in the (cost-plus) tax base, and by issuing rulings on a case-by-case basis in accordance with 

international standards and in compliance with the arm’s length principle, in particular by 

regularly reviewing the applicable cost-plus mark-up rate according to the specific nature of the 

 
1577 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 43, p. 14-15. 
1578 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 43, p. 14. 
1579 See, e.g., internal Commission document (2002) on the Belgian Coordination centres regime. 
1580 See, e.g., internal Commission document (2002) on the Belgian Coordination centres regime. 
1581 See also informal meeting minutes of the Group of 22 September 2000. 
1582 See Paragraph 1 and 2 of the 2017-guidance on ‘the interpretation of the profit determination criterion of the 

Code’ (see annex I of report of the Group of 24 November 2017, doc. no. 14784/17, p. 19-20).  
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coordination centre’s activities.1583 However, it had renewed many of the 10-year-old 

‘coordination centre’ licenses just before the end of 2000, apparently to artificially create an 

argument for extension of the benefits of the old regime to the end of 2010 contrary to the 

earlier agreed expiration date at the end of 2005.1584  

 

Germany1585 modified its regime in a similar manner and left it in the air for the time being, 

while Spain1586 and Luxembourg1587 decided to terminate their regimes. In order to increase the 

transparency of its administrative practice, Belgium also promised to publish the APA-rulings 

for its coordination centres on an anonymous basis (see Chapter 8.2).1588 Unlike the 

Netherlands, which had agreed to similar commitments, but failed to implement them (see, e.g., 

the Netherlands Intra-group finance activities regime (Case J/1, 2003) and the Netherlands 

Financing branch regime (Case K/1, 2003)), Belgium appears to have complied with this 

rollback agreement. 

 

Interestingly, in parallel with the Group’s investigation, the Commission re-examined its 1984 

non-State aid assessment of the Belgian regime and now concluded that not only the Belgian1589 

but also the German1590, Luxembourg1591 and Spanish1592 were illegal State aid for reasons 

similar to those underlying the Group’s decision, in particular as regards the lack of arm’s length 

dealing and the requirement to be part of an international group.  

 

Recently, the Group briefly looked at the Morocco Coordination centres regime (Case H/6, 

2018) in the context of drawing up the EU tax haven blacklist and considered it harmful.1593 

Finally, the Group recently (2019) completed a monitoring exercise of Member States’ 

compliance with the 2000-guidance on ‘headquarter companies’ (see Box 7.31 in this Section 

above) concluding that all Member States complied with the pseudo-legal principles set out in 

in this soft law policy.1594  

 

 

7.10  Special holding company regimes  

 

This section deals with special tax regimes providing preferential tax treatment for holding 

activities. Generic holding company regimes, like Member States’ participation exemptions, 

are separately discussed in Section 7.8. The Luxembourg 1929 Holding companies regime 

 
1583 See, e.g., internal Commission document (2002) on the Belgian Coordination centres regime and report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 21 
1584 See, e.g., internal Commission document (2002) on the Belgian Coordination centres regime. 
1585 See report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 24. 
1586 See report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 30.  
1587 See report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 24. 
1588 See report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 21. 
1589 See Commission State aid decision of 17 February 2003 no. C15/2002 (Régime fiscal des centres de 

coordination) (2003/755/EC), OJEU L/282/2003, p. 25-45. 
1590 See Commission State aid decision of 5 September 2002 no. C47/2001 (Control and coordination centres of 

foreign companies) (2003/512/EC), OJEU L/177/2003, p. 17-21. 
1591 See Commission State aid decision of 16 October 2002 no. C49/2001 (Coordination centres) (2003/501/EC), 

OJEU L/170/2003, p. 20-28. 
1592 See Commission State aid decision of 22 August 2002 no. C48/2001 (Centres de coordination - Pays 

Basque) (2003/81/EC), OJEU L/31/2003, p. 26-31. 
1593 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 124. 
1594 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 26-29, p. 9 and annex I, p. 33-34. For work 

on this monitoring exercise, see working paper of the Group of 23 May 2018, doc. no. 6161/2018, working paper 

of the Group of 29 May 2018, doc. no. 6161/2018 ADD 1, working paper of the Group of 27 July 2018, doc. no. 

9430/2018 and working paper of the Group of 29 March 2019, doc. no. 4398/2019. 
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(Case I/1, 2003) is the most striking example of a blacklisted special holding company regime. 

As shown in Table 7.9 below, this regime has been considered both harmful tax competition 

and State aid. Unlike the State aid assessment, the harmful tax competition assessment focused 

only on the tax exemption for dividends; not on the tax exemption for passive interest and 

royalty income. Additionally, in 2013, the Group condemned two Swiss cantonal special 

holding company regimes as harmful in the context of the specific dialogue with this 

neighbouring third country (see Chapter 5.6). As indicated in the table, the Commission had 

already concluded in 2007 that these regimes constituted unlawful State aid, but Switzerland 

challenged this decision (see Chapter 5.6). The most interesting technical and political aspects 

of the Luxembourg case are discussed below. 

 
Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment 

State aid 

assessment 

I/1 Luxembourg – 1929 Holding companies 

regime 

Harmful (2003)1595 State aid 

(2006)1596 

I/2 Switzerland (third country) – Cantonal mixed 

company regime(A) 

Harmful (2013)1597 State aid 

(2007)1598 

I/3 Switzerland (third country) – Cantonal 

holding company regime(A) 

Harmful (2013)1599 State aid 

(2007)1600 

Table 7.9: Selection of pseudo-case law on special holding company regimes. 

Note (A): This regime has been assessed in the context of the dialogue with neighbouring third countries (see 

Chapter 5.6). 

 

The Luxembourg 1929 Holding companies regime (Case I/1, 2003), which obviously dates 

back to 1929, applied in particular to holding companies engaged in the management of 

shareholdings.1601 In addition, financing and licensing activities could, under specific 

conditions, enjoy preferential treatment under the regime.1602 Several strict restrictions were 

imposed on the type of activities permitted under the regime, such as the prohibition on 

industrial and commercial activities. The regime provided for various privileges, such as a 

complete exemption from corporate income tax, net worth tax and withholding tax on the 

payment of dividends, royalties and interest.1603 The Luxembourg legislator’s stated objective 

was to avoid economic double taxation resulting from the taxation of the same income, first in 

the hands of the subsidiary in the source State and again in the hands of the parent company in 

 
1595 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 17-18 in combination with report 

of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 25.  
1596 See Commission State aid decision of 19 July 2006 no. C3/2006 (Sociétés Holding 1929 et milliardaire) 

(2006/940/EC), OJEU L/366/2006, p. 47-61. 
1597 See report of the Group of 18 June 2013, doc. no. 11133/13, par. 19, p. 8. 
1598 See Commission Decision of 13 February 2007 on the incompatibility of certain Swiss company tax regimes 

with the Agreement between the European Economic Community and the Swiss Confederation of 22 July 1972, 

C(2007) 411 final.  
1599 See report of the Group of 18 June 2013, doc. no. 11133/13, par. 19, p. 8. 
1600 See Commission Decision of 13 February 2007 on the incompatibility of certain Swiss company tax regimes 

with the Agreement between the European Economic Community and the Swiss Confederation of 22 July 1972, 

C(2007) 411 final.  
1601 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 47.  
1602 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 47 and Commission State aid decision of 

19 July 2006 no. C3/2006 (Sociétés Holding 1929 et milliardaire) (2006/940/EC), OJEU L/366/2006, par. 28. 
1603 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 47 and Commission State aid decision of 

19 July 2006 no. C3/2006 (Sociétés Holding 1929 et milliardaire) (2006/940/EC), OJEU L/366/2006, par. 49. 
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the receiving State.1604 A similar principle underlies participation exemptions (see Section 7.8). 

However, unlike that type of regime, the Luxembourg regime provided for a complete tax 

exemption not only for dividends but also for other categories of passive income (i.e., interest 

and royalties). 

 

A major disadvantage of the 1929 holding company status was that the tax treaties concluded 

by Luxembourg and the PSD were not applicable.1605 As a result, such a company was often 

not entitled to the reduced or zero withholding tax rate in respect of foreign dividends. 

Furthermore, as a consequence of their tax-exempt status, dividends paid by a 1929 holding 

company often did not qualify for the participation exemption in the hands of foreign parent 

companies. Finally, the stringent restrictions imposed on eligible activities sometimes made 

this regime less attractive compared to other preferential regimes available in the EU at the 

time. 1606 According to legal scholars, the regime was often used by high-net-worth individuals 

as an instrument for wealth management and estate planning.1607 Moreover, in tax planning 

structures, the regime was often combined with a taxable Luxembourg intermediate holding 

company to avoid foreign withholding taxes. 

 

As observed, the scope of the Group's assessment was narrower than that of the Commission’s 

State aid intervention (see this Section below) and focused, in particular, on the complete 

exemption for dividends received by a 1929 holding company.1608 Though the Luxembourg 

regime was not very comparable to other Member States’ participation exemptions, the Group 

condemned the regime for similar reasons as those for considering those other regimes harmful. 

As for participation exemptions (see Section 7.8), the main reason for blacklisting this 

Luxembourg special holding company regime was the possibility of receiving tax-exempt 

dividends from low-taxed (tax haven) subsidiaries.1609 Another harmful feature was found in 

the fact that genuine commercial activities were not allowed under the regime (lack of 

substance).  

 

Despite repeated requests of the Group to abolish the regime, Luxembourg, according to 

internal Commission notes1610, would have been unwilling to present an adequate rollback 

proposal until the end of 2002, because it did not agree with the Group’s assessment and 

decision-making process. In particular, it would have criticised the “Group[‘s] dynamics and 

 
1604 See R. Bogaerts, Luxembourg adapts 1929 Holding companies regime to comply with EU Code of Conduct, 

European Taxation, August 2005, p. 357. See also and Commission State aid decision of 19 July 2006 no. 

C3/2006 (Sociétés Holding 1929 et milliardaire) (2006/940/EC), OJEU L/366/2006, par. 49 and 55. 
1605 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 47 and Commission State aid decision of 

19 July 2006 no. C3/2006 (Sociétés Holding 1929 et milliardaire) (2006/940/EC), OJEU L/366/2006, par. 49. 
1606 See, e.g., Steichen (2003b), p. 88. 
1607 See Bogaerts, R. (2002), p. 383. 
1608 The Group based its assessment on (i) a comparative study with a cross-country review of Member States 

holding regimes (see Commission staff working paper ‘A cross-country review of the tax treatment of holding 

companies in the Member States of the European Union’ of 19 July 1999, doc. no. SEC(1999) 1244 (also 

annexed to report of the Group of 22 July 1999, doc. no. 10287/99)); (ii) a generic background paper on holding 

regimes (see annex of report of the Group of 25 November 1998, doc. no. 13197/98); and (iii) a thematic paper 

on holding companies (see annex V of report of the Group of 14 July 1999, doc. no. 10061/99, p. 27-30 and for 

discussions in the Group on this paper, see report of the Group of 20 September 1999, doc. no. 10669/1/99 REV 

1, p. 4-5). 
1609 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 17-18 

in combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 25 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
1610 Note that Luxembourg's position is not found in (the footnotes of) the Group's official progress reports to the 

Council. 
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the way in which the Chair[1611] has steered the work”1612. Furthermore, Luxembourg would 

have stated that a rollback action was “legally impossible”1613 in view of the State aid procedure 

initiated by the Commission in parallel with the Group’s work. However, during the very last 

stage before the adoption of the 2003-tax package (see Section 7.8 above), Luxembourg would 

have became more cooperative and submitted that it would be prepared to introduce an anti-

abuse rule (‘subject to tax’-requirement) that would disallow application of the exemption if 

the dividends received from non-resident companies were not subject to a corporation tax 

similar to the level of taxation in Luxembourg.1614 To be comparable to Luxembourg taxation, 

a foreign corporate tax had to be levied at an effective tax rate of not less than half the 

Luxembourg tax rate, meaning that in practice this rate could not be lower than 11% (in 2005). 

The Group has approved this rollback proposal.1615 

 

Under this agreed rollback, the regime continued to provide for a full tax exemption for other 

passive income, including intra-group interest and royalty income. In this context, the 

Commission reminded the Group that “a specific anti-avoidance rule that only concerns 

dividends received might not prevent this [regime] from effectively affecting the location of 

business within the Community and such a provision would not affect the other flaws in the 

[regime]”1616. However, as the deadline of the tax package agreement had become very close, 

the lack of leeway for negotiating meant that in practice there was almost no pressure from 

other Member States to bring the regime fully in line with the Code. With the benefit of 

hindsight, one could, therefore, argue that the Group considered the Luxembourg rollback 

action to be adequate1617 although it could just as well have been considered insufficient from 

a Code-perspective. This obviously triggered the Commission to initiate a State aid proceeding 

(see this Section below).   

 

This case illustrates that the Group’s work in the area of pseudo-case law on several accessions 

has suffered from being a political (non-legal) instrument making too much room for inadequate 

political compromises. Also, it could be argued that in this case the political compromise, which 

allowed the continuation of several harmful features of the regime, has led to a harmful 

benchmark (on this subject, see the French Royalty income - patents regime (Case E/7, 2003; 

see Section 7.6)).1618  In subsequent years, this benchmark has been used by other Member 

States when designing a similar preferential tax regime. For example, in the Aruban Imputation 

payment company regime (Case B/1, 2004; see Section 7.3.2 above), the Group approved the 

Aruban rollback because it was, in fact, a copy of the Luxembourg agreed rollback.  

 

The Group's dissatisfaction with the outcome in this case was underlined by the fact that the 

Council, when adopting the IRD in 2003, considered that this Directive should not apply to 

Luxembourg 1929 holding companies and similar tax-exempt special holding companies.1619 

The Commission presented in 2004 a legislative proposal to amend the IRD adopted in 2003, 

 
1611 At that time Mrs Primarolo; see Chapter 4.2.3.2. 
1612 See internal Commission document (2002) on the Luxembourg 1929 Holding companies regime. 
1613 See internal Commission document (2002) on the Luxembourg 1929 Holding companies regime. 
1614 See internal Commission document (2002) on the Luxembourg 1929 Holding companies regime and report 

of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 25. See also See Bogaerts, R. (2002), p. 357-358. 
1615 See report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 25 and for the Council’s 

endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
1616 See internal Commission document (2002) on the Luxembourg 1929 Holding companies regime. 
1617 See report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 25. 
1618 On this topic, see also room document #3 of the Group of 23 November 2005, p. 7. 
1619 See Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 14 and Commission press release of 3 June 

2003, doc. no. IP/03/787. 
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which should have ensured that the benefits of the IRD would no longer be available in cases 

where the payment of interest or royalties was not exempt from corporation tax in the hands of 

the beneficial owner, thus effectively excluding special holding companies from the IRD which 

fully exempt interest or royalty payments.1620  

 

This amendment to the IRD, however, proved to be very controversial and Member States failed 

to reach a political agreement on the Commission’s legislative proposal. Initially, several 

Member States blocked the Commission’s proposal to protect their blacklisted regimes1621, 

which, until the end of 2011, benefited from transitional arrangements based on rollback 

arrangements granted by the Group and/or by the Commission in State aid decisions. Therefore, 

in 2011, the Commission decided to withdraw it's 2004-proposal and to present a new 

proposal1622, but Member States were not able to reach agreement on that either. The blacklisted 

regimes mentioned above were abolished in the meantime, but the emergence of patent box 

regimes from 2006 onwards (see Section 7.6 above) provided new obstacles to an agreement, 

as the amendment to the IRD would require the establishment of a minimum tax rate for those 

regimes that provide for preferential tax treatment of royalty payments. During the past years, 

Member States discussed in the Council’s  Working Party on Tax Questions (direct taxation) 

(see Chapter 4.4) different alternatives for including a ‘minimum effective taxation’-provision 

of 10% in the directive.1623 Under such a provision the source State would retain the right to 

levy withholding tax on the payment of interest and/or royalties if the effective tax rate of the 

recipient would be below an effective tax rate of 10%. For royalties subject to a patent box 

regime, however, a lower minimum effective rate (ranging between 0% and 10%) in the 

recipient State was proposed as sufficient. However, the discussion on this file is still very 

controversial and ongoing.1624 

 

Given these difficulties, not surprisingly, the Commission eventually decided to use the State 

aid instrument to address the preferential treatment of passive interest and royalty income of 

the Luxembourg regime.1625 In its final decision, it considered that the amendments made in the 

context of the Code’s rollback process were not sufficient from a State aid-perspective, since 

the regime applied only to companies belonging to a multinational group engaged exclusively 

in the management of shareholdings in other companies and intra-group financing and licensing 

activities (harmful selectivity characteristic).1626 In accordance with the Group’s rollback 

arrangement, the Commission decision allowed a transitional period until the end of 2010 for 

companies benefiting from the regime. Therefore, as of 2011, all 1929 holding companies are, 

in principle, fully taxable for Luxembourg tax purposes. 

 

 

7.11  Intermediate group finance and license company regimes  

 
1620 See Commission proposal of 30 December 2003, COM(2003) 841 final and Commission press release of 27 

January 2004, doc. no. IP/04/105. 
1621 See Kalloe, V. (2016), p. 185. 
1622 See Commission proposal of 11 November 2011, COM(2011) 714 final and Commission press release of 11 

November 2011, doc. no. IP/11/1337. 
1623 See, e.g., the proposal drafted by the Dutch Presidency in room document #2 of the Working Party on Tax 

Questions (Direct Taxation) of 16 February 2016 and in room document #3 of the Working Party on Tax 

Questions (Direct Taxation) of 16 February 2016. For recent work on this topic, see also report of the Council on 

tax issues of 27 June 2018, doc. no. 10322/18, par. 27-29, p. 9-10. 
1624 See report of the Council on tax issues of 27 June 2018, doc. no. 10322/18, par. 30, p. 10. 
1625 State aid decision of 19 July 2006 no. C3/2006 (C(2006) 2956), OJEU L/366/2006 and Commission press 

release of 19 July 2006, doc. no. IP/06/1021. 
1626 State aid decision of 19 July 2006 no. C3/2006 (C(2006) 2956), OJEU L/366/2006, par. 103-104, p. 59-60. 
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At various stages, the Group investigated regimes providing preferential treatment for 

intermediate (back-to-back) financing or licensing activities. As shown in Table 7.10 below, 

two of the at least three intermediate finance company regimes examined so far were found 

harmful tax competition, and one of these backlisted regimes was also found to be unlawful 

State aid, while the other regime was approved from a State aid-perspective under the State aid 

rules. Also, the Group considered harmful an intermediate license company regime harmful, 

which was also considered State aid by the Commission.  

 

The regimes disapproved so far were usually applied as an administrative practice consisting 

of standard rulings providing fixed interest spreads for back-to-back loans. The standard rulings 

confirmed that the intermediate finance company applied an arm’s length method if at least the 

agreed fixed, and often small, interest spread was reported as taxable income. Like the criticism 

on group coordination regimes (see Section 7.9), the main criticism in relation to intermediate 

finance and license company regimes concerned the incorrect application of the arm’s length 

principle and non-compliance with the OECD Transfer Pricing Guidelines. Aside from 

respecting the general principles and criteria of the Code, this type of regime must also respect 

the principles set out in pseudo-legislation agreed by the Group in this area (see Box 7.32 below 

in this Section)1627.  

 
Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment 

State aid 

assessment 

 Group finance company regimes   

J/1 The Netherlands – Intra-group finance 

activities regime 

Harmful (2003)1628 No State aid 

(1995)1629  

J/2 Luxembourg – Finance companies regime  Harmful (2003)1630 State aid 

(2002)1631 

J/3 Luxembourg – Group financing companies 

(advance confirmation of margins) regime 

Not formally assessed 

(2010)1632 and not 

harmful (2017)1633 

Not assessed 

 Group license company regimes   

J/4 The Netherlands – Royalties regime Harmful (2003)1634 No State aid 

(1995)1635  

Table 7.10: Selection of pseudo-case law on intermediate group finance and license company regimes. 

 

The most criticised technical features of this type of regime and the most interesting political 

aspects of the cases listed in this table are discussed below. 

 

 
1627 For the 2013-guidance on ‘intermediate financing or licensing activities’, see room document #5 of the 

Group of 20 March 2013, p. 10-11. It seems that the Council never (formally) endorsed this guidance, but the 

Group, nevertheless, currently monitors its implementation by Member States.    
1628 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 35, p. 13 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 27. 
1629 See internal Commission document (2002) on the Dutch Intra-group finance activities regime. 
1630 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 35, p. 13 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 25. 
1631 See Commission State aid decision of 16 October 2002 no. C50/2001 (Finance companies) (2003/438/EC), 

OJEU L/153/2003, p. 40-48. 
1632 See room document #1 of the Group of 17 February 2011. 
1633 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 24, p. 6. 
1634 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 37, p. 13 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 29. 
1635 See internal Commission document (2002) on the Dutch Royalties regime. 
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The Dutch Intra-group finance activities regime (Case J/1, 2003) and the Luxembourg Finance 

companies regime (Case J/2, 2003) are examples of blacklisted (intermediate) group finance 

companies regimes. Both regimes concerned back-to-back loans, i.e., an intermediate group 

finance company borrows funds from related group companies or third parties and lends them 

to group companies.1636 In both cases, a standard ruling fixed the taxable interest spread on 

loans. The spread between the interest received from group companies and the interest paid to 

the lender of the funds (either another group company or a third party) was usually set between 

0.125% and 0.25%. For example, under the Dutch regime two sliding scales were applied, one 

for intra-group fund-raising (spread started at 0.125%) and another for third-party fund-raising 

(spread started at 0.25%).1637 The standard rulings issued by the tax administrations confirmed 

that the intermediate group financing company was considered to deal at arm's length if at least 

this (small) fixed interest spread was reported as taxable income. Under both regimes, the 

taxable profits of group finance companies, calculated on an interest spread basis, were taxed 

at the standard corporate tax rate (at that time 35% in the Netherlands and 37.45% in 

Luxembourg). 

 

The Group considered both regimes to be harmful for the same reason; the issues addressed in 

both cases were similar.1638 As already mentioned, the main reason for blacklisting both regimes 

concerned the lack of arm’s length dealing (as prohibited under the profit determination 

criterion of the Code), in particular, the setting of fixed interest rates on intra-group loans in 

back-to-back situations. The Group criticised both regimes for providing “fixed margins for 

pass-through financing without a regular review of those margins against normal commercial 

criteria”1639. To achieve rollback, both countries were requested either to abolish their regime 

or – as a ‘minimum’ scenario – to ensure that the fixed profit margins (i.e., the ‘interest spread’) 

would continuously reflect the commercial conditions in the financial markets.1640 

 

In 2001, the Netherlands opted for the minimum rollback (i) by comprehensively reforming its 

administrative practice and (ii) by incorporating the arm's length principle into its tax 

legislation. This rollback ensured that transfer pricing decisions (APA’s) for intra-group 

financing transactions are taken on a case-by-case basis, and that standard rulings with fixed 

margins are no longer used.1641 The Netherlands agreed that each ruling request, from now on, 

should be substantiated with all relevant information for determining the terms and conditions 

of the APA. In addition, rulings without an expiration date or with automatic renewal would no 

longer be granted. The new administrative practice required that such rulings would normally 

be valid for no longer than 4-5 years and would be regularly reviewed by the tax authorities to 

verify (i) whether the underlying facts and circumstances were still valid and (ii) whether the 

 
1636 For the agreed description of the Dutch regime, see report of the Group of 23 November 1999, doc. no. 

4901/99, p. 43-44 and for the agreed description of the Luxembourg regime, see report of the Group of 23 

November 1999, doc. no. 4901/99, p. 64. 
1637 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 43-44. 
1638 For the Group’s decisions, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 35, p. 13 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 25 (for the 

Luxembourg regime) and 27 (for the Dutch regime) and for the Council’s endorsement, see Council Conclusions 

of 3 June 2003, doc. no. 9844/03, p. 15. 
1639 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 34, p. 12. See also Paragraph 1 of the 

2017-guidance on ‘the interpretation of the profit determination criterion of the Code’ (see annex I of report of 

the Group of 24 November 2017, doc. no. 14784/17, p. 19-20). 
1640 See, e.g., internal Commission document (2002) on the Dutch Intra-group finance activities regime.  
1641 See internal Commission document (2002) on the Dutch Intra-group finance activities regime and report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 27. 
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conditions were still arm’s length.1642 The radical reform of its ruling practice seems to have 

resulted in the Netherlands having effectively abolished the most harmful and criticised aspects 

of its regime.1643 However, the commitment made by the Netherlands to publish such APA-

rulings does not seem to have been lived up to (see also the Dutch Financing branch regime 

(Case K/1, 2003; see Section 7.12) and the Dutch Informal capital regime (Case L/1, 2003; see 

Section 7.13)).  

 

Unlike the Dutch regime, which was in force until 2001 (with rulings expiring up to 2005), the 

Luxembourg practice seemed already been abolished in 1996 (with the expiration of the last 

rulings in 2001).1644 Luxembourg had repealed the administrative circular based on which it 

had issued its finance rulings. Understandably, the Group assumed, that by repealing this 

circular the Luxembourg practice would effectively have been abolished. Moreover, 

Luxembourg transfer pricing specialists confirmed in literature the abolition of the 

administrative practice in their country by stating that “[a]fter 1996, the taxation of finance 

companies was not governed by specific rules but by the general tax rules applicable to all 

Luxembourg companies, essentially resulting in a Luxembourg financing company begin taxed 

on its commercial profit, subject to adjustment for any non-arm’s length transaction within a 

group”1645. 

 

However, in 2010, the Group found out that Luxembourg had continued its harmful practice 

informally and in a non-transparent manner in the form of its informal Group financing 

companies (advance confirmation of margins) regime (Case J/3, 2010), which was very similar 

to the Finance companies regime (Case J/2, 2003) rejected by the Group. Needless to say, this 

continuation was clearly in violation of Luxembourg’s rollback commitments. The continuation 

of the practice was put on the Group’s agenda in 2010 following an anonymous notification by 

a Member State or the Commission.1646 After the Group investigated the regime, it became 

clear that a Luxembourg intermediate group finance company could still request for an 

“advance confirmation of margins”, based on which, in practice, these companies were still 

taxed based on fixed profit margins.1647  

 

In particular, the non-published practice provided for advance confirmations of the 

acceptability of the remuneration to be realised by a Luxembourg intermediate group finance 

company to the extent it was funded with debt. The advance confirmation stated that “a basis 

points spread, generally varying by reference to the level of the loan principal involved with a 

lower spread the larger the loan principal, would be accepted as the arm’s length reward for the 

intra-group financing activities”1648. The regime did not set any requirements for 

“substantiating the arm’s length nature of the standard margins applied on the basis of functions 

performed, risks assumed or assets by means of a transfer pricing report”1649. Documents of the 

 
1642 See internal Commission document (2002) on the Dutch Intra-group finance activities regime and report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 27. 
1643 See report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 27. 
1644 See internal Commission document (2002) on the Luxembourg Finance companies regime and report of the 

Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 25. 
1645 See Taferner, A. and Schmitz, M. (2011), p. 421. 
1646 See room document #5 of the Group of 23 September 2010, informal meeting minutes of the Group of 23 

September, p. 4, informal meeting minutes of the Group of 19 November 2011, p. 3 and report of the Group of 

22 November 2010, doc. no. 16766/10, par. 14, p. 5. 
1647 See informal meeting minutes of the Group of 17 February 2011, p. 3, informal meeting minutes of the 

Group of 11 April 2011, p. 2 and report of the Group of 27 May 2011, doc. no. 10857/11, par. 19, p. 5. 
1648 Room document #1 of the Group of 17 February 2011, p. 1. 
1649 Room document #1 of the Group of 17 February 2011, p. 2. 
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Group reveal that the “provision of signed copies of the advance confirmation was limited”1650, 

which raised suspicions that the old administrative practice in the form of written tax rulings 

was still being applied, with the only difference that in most cases no copy of the ruling was 

handed to the taxpayer. 

 

Luxembourg wisely did not await a formal Group assessment and repealed the practice with 

direct effect.1651 It issued (two) administrative circulars on the tax treatment of intermediate 

group financing transaction in January1652 and April 20111653. The first circular clarifies the 

application of the OECD Transfer-Pricing Guidelines to intermediate group financing 

activities. It stipulates, inter alia, that the remuneration for intra-group financing activities needs 

to be arm’s length, which – effectively – means that the pricing of financing transactions 

between related group companies should be comparable to the pricing of the same or similar 

transactions between unrelated companies.1654 Before granting an APA-ruling for intermediate 

group financing activities, Luxembourg will request the taxpayer to provide “evidence of the 

arm’s length nature of the remuneration based on the provisions of the tax law and […] a 

detailed transfer pricing analysis”1655.  

 

The first circular also contains a list of conditions to obtain an APA-ruling.1656 These conditions 

include requirements in relation to the organisational and economic substance of a financing 

company. This was the very first time that the Luxembourg government issued a list of explicit 

substance requirements1657. The amendments constituted a major change compared to the 

administrative practice applied prior to 2010, which, as observed, in many cases did not respect 

the arm’s length principle and required only very limited substance. 

 

The first circular addressed most of the concerns of the Group. However, it was silent on the 

issue of existing beneficiaries of the practice.1658 At the request of the Group, Luxembourg 

addressed this remaining concern in the second circular, which provides that existing rulings 

will be terminated with direct effect and that those taxpayers meeting the conditions for the new 

regime can apply for an APA-ruling under the terms and conditions of the new regime.1659 The 

Group was satisfied with this addition and closed the Luxembourg case accordingly, without 

the continued regime ever formally having been assessed harmful by the Group.1660 

 

In 2017, the regime came back on the Group’s agenda after Luxembourg had notified1661 that 

it had further aligned the tax treatment of intermediate group financing activities with the 

 
1650 Room document #1 of the Group of 17 February 2011, p. 2. 
1651 See informal meeting minutes of the Group of 19 November 2011, p. 3, informal meeting minutes of the 

Group of 17 February 2011, p. 3 and informal meeting minutes of the Group of 11 April 2011.  
1652 Circular no. 164/2 of 28 January 2011 (see annex I of room document #1 of the Group of 17 February 2011. 

For an unofficial English translation of this circular, see room document #6 of the Group of 17 February 2011. 
1653 Circular no. 164/2bis of 8 April 2011 (annex I of room document #8 of the Group of 11 April 2011. 
1654 See annex I of room document #1 of the Group of 17 February 2011 and room document #1 of the Group of 

17 February 2011, p. 2. 
1655 Room document #1 of the Group of 17 February 2011, p. 2. 
1656 See annex I of room document #1 of the Group of 17 February 2011 and room document #1 of the Group of 

17 February 2011, p. 2. 
1657 On this topic, Taferner, A. and Schmitz, M. (2011), p. 421. 
1658 See informal meeting minutes of the Group of 17 February 2011, p. 3.  
1659 See annex I of room document #8 of the Group of 11 April 2011. 
1660 See informal meeting minutes of the Group of 11 April 2011, p. 2 and report of the Group of 27 May 2011, 

doc. no. 10857/11, par. 19, p. 5. 
1661 See room document #1 of the Group of 25 January 2017.  
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revised OECD Transfer Pricing Guidelines (following BEPS Action 8-10).1662 The modified 

regime, which was enacted through a new administrative circular1663, replacing the 2011-

circular, did not raise any concerns with the other Member States. The Group closed the case 

after Luxembourg, at specific request of the Commission, agreed to spontaneously exchange 

information on this type of APA-rulings to other Member States (on this topic, see Chapter 

8.2)1664  

 

Parallel to the Group’s harmful tax competition assessment, the Commission assessed the 

Luxembourg Finance companies regime (Case J/2, 2003) under the State aid rules.1665 In 2002, 

the Commission declared the regime illegal, because Luxembourg intermediate group finance 

companies were able to derive a selective advantage since only a fixed interest spread was 

reported “without checking whether it corresponded to the economic reality of the underlying 

services”1666. The Commission ruled that the practice of using fixed profit margins had the 

effect of conferring an advantage. Unlike the Dutch Intra-group finance activities regime (Case 

J/1, 2003), which, in principle, was open to all companies, and was approved by the 

Commission (in 1995)1667, the Luxembourg regime was tailored to Luxembourg intra-group 

finance companies belonging to a multinational group present in at least two countries other 

than Luxembourg. Because only certain intra-group finance companies had access to the 

preferential treatment of the regime, the Commission found that the selectivity-criterion was 

met.1668 Another aspect of selectivity was found in the fact that the Luxembourg intra-group 

finance company’s parent should have own funds of at least approximately EUR 187,5 

million.1669  

 

It is unclear why the later informal Luxembourg Group financing companies (advance 

confirmation of margins) regime (Case J/3, 2010), which in effect was very similar to the former 

prohibited and harmful Luxembourg Finance companies regime (Case J/2, 2003), was not 

assessed under the State aid rules for the period it was applied discretely (until 2010). 

Unfortunately, my freedom of information request for obtaining the correspondence between 

the Commission and the Luxembourg authorities on this case was rejected by Commission, 

because Luxembourg “could not agree with the disclosure” 1670. According to Luxembourg, the 

information included in identified documents “is very sensitive”, 1671 and any disclosure would 

carry a risk of “premature conclusions, amongst the general public, on the scope and modalities 

of currently existing or potentially planned tax measures at national level”1672. One might 

 
1662 Informal meeting minutes of the Group of 25 January 2017, p. 3. 
1663 Circular no. 56/1-56bis/1 of 27 December 2016 (see annex I of room document #1 of the Group of 25 

January 2017). 
1664 Informal meeting minutes of the Group of 7 April 2017, p. 3 and report of the Group of 12 June 2017, doc. 

no. 10047/17, par. 24, p. 6. 
1665 See Commission State aid decision of 16 October 2002 no. C50/2001 (Finance companies) (2003/438/EC), 

OJEU L/153/2003, p. 40-48. 
1666 See Commission State aid decision of 16 October 2002 no. C50/2001 (Finance companies) (2003/438/EC), 

OJEU L/153/2003, par. 43. 
1667 See internal Commission document (2002) on the Dutch Intra-group finance activities regime. 
1668 See Commission State aid decision of 16 October 2002 no. C50/2001 (Finance companies) (2003/438/EC), 

OJEU L/153/2003, par. 48. 
1669 See Commission State aid decision of 16 October 2002 no. C50/2001 (Finance companies) (2003/438/EC), 

OJEU L/153/2003, par. 49. 
1670 Commission decision of 9 April 2018 no. 2018/1066, p. 1. 
1671 Commission decision of 9 April 2018 no. 2018/1066, p. 2. 
1672 Commission decision of 9 April 2018 no. 2018/1066, p. 2. 
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question whether this position of Luxembourg is in line with the Transparency Regulation1673, 

since its motivation does not seem to be based on any of the exceptions laid down in this 

Regulation, as restrictively interpreted by the CJEU.   

 

Finally, the Dutch Royalties regime (Case J/4, 2003) is an example of a blacklisted intermediate 

group license company regime.1674 This regime, which was similar in design and tax 

consequences to the Dutch Intra-group finance activities regime (Case J/1, 2003), applied to 

back-to-back royalties channelled through intermediate Dutch group companies.1675 Therefore, 

the above observations on intermediate group finance companies also apply to the Dutch back-

to-back royalty practice, which allowed the taxpayer to determine its taxable royalty income as 

a fixed spread that did not reflect commercial conditions and, therefore, lacked arm’s length 

conditions.1676 This practice was addressed by the reform of the Dutch ruling practice (see this 

Section above). 

 

Based on this pseudo-case law, the Group, in 2013, started developing guidance for different 

types of preferential regimes and swiftly reached consensus on the section ‘intermediary 

financing or licensing activities’ (see Box 7.31 below). However, as further discussions on other 

sections of the guidance turned out to be necessary1677, and this work was subsequently 

suspended due to developments at international level in the context of the OECD/BEPS 

project1678, the Group and the Council never reached a political agreement on the guidance as 

a whole. Unlike the section of the draft guidance relating to free zones (see Box 7.34 in Section 

7.15), the section on intermediate financing and licensing regimes has never been formally 

transformed into separate guidance, which calls into question Member States’ political 

commitment to this guidance. Apparently, it has never been formally endorsed by the Council. 

Nevertheless, the Group has recently announced an investigation into Member States’ 

compliance with this guidance.1679 Therefore, the main aspects of this guidance are briefly 

outlined below. 

 

Box 7.31: Guidance on intermediate financing or licensing activities (2013) 

 

“Regimes providing advance certainty to intermediary financing or licensing activities, whether by law or by 

administrative practice, will in principle be the object of particular scrutiny by the Code of Conduct Group if one 

or more of the following circumstances apply: 

 

a. the regime provides for a standard approach including fixed spreads for intermediary type companies rather than 

relying on a case by case approach taking account of all the facts and circumstances involved with particular regard 

to the functions performed and risks assumed; 

 
1673 See Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 

regarding public access to European Parliament, Council and Commission documents, OJEU L/145/2001, p. 43-

48. 
1674 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 37, p. 13 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and 29 and for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
1675 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 43-49.  
1676 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 36, p. 13 and internal Commission 

document (2002) on the Dutch Royalties regime. See also Paragraph 1 of the 2017-guidance on ‘the 

interpretation of the profit determination of the Code’ (see annex I of report of the Group of 24 November 2017, 

doc. no. 14784/17, p. 19-20). 
1677 See report of the Group of 21 June 2013, doc. no. 11465/13, para. 16, p. 6 and informal meeting minutes of 

the Group of 20 March 2013, p. 8. 
1678 See room document #1 of the Group of 7 April 2015, p. 2 and room document #2 of the Group of 23 July 

2015, p. 3.  
1679 See report of the Group of 4 February 2019, doc. no. 6008/19, par. 14, p. 5. 
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b. advance certainty provided by a tax administration concerning the profits reported by an intermediary company 

does not comply with the OECD Transfer Pricing Guidelines throughout the period to which it relates including 

the use of an inappropriate transfer pricing methodology. 

 

c. advance certainty provided by a tax administration is granted de jure or de facto without any terminal date or 

with automatic renewal. Similarly if a renewal were granted on application it would be potentially harmful if such 

cases were not periodically reviewed by the tax authority to ensure an individual examination of the underlying 

facts and to check the conditions are at arm's length. 

 

d. The regulations covering the conditions for granting advance certainty for intermediary companies are not 

publicly available; 

 

e. The regulations covering the conditions for granting advance certainty for intermediary companies does not 

ensure effective exchange of information of the methodology applied and of the arm's length profit agreed with 

other concerned MS. 

 

f. The regime is not equally available (whether on a de jure or de facto basis) to domestic commercial activities or 

requires no substantial domestic presence.” 

 

Source: room document #5 of the Group of 20 March 2013, p. 10-11. 

 

The guidance is clearly based on the pseudo-case law discussed above (in particular on the 

findings as regards the Dutch Intra-group finance activities regime (Case J/1, 2003)) and, in 

fact, provides a detailed explanation of the application of the assessment criteria of the Code on 

intermediary group financing and licensing company regimes. For example, points (a), (b) and 

(c) of the guidance can be regarded as a further clarification of the prohibition of incorrect 

application of the arm’s length principle and non-compliance with the OECD Transfer Pricing 

Guidelines (as prohibited under the profit determination criterion of the Code (see Chapter 

6.5.5.1)). The guidance stresses that APA-rulings for intra-group financing transactions should 

be granted on a case-by-case basis and that standard rulings with fixed margins and/or without 

expiration date or with automatic renewal are harmful. Furthermore, points (d) and (e) elaborate 

on the transparency criterion of the Code (see Chapter 6.5.6.1) and require the publication of 

detailed taxpayer guidance on the procedure and conditions for issuing APA-rulings for intra-

group financing transactions in order to ensure transparency and limit discretion. Finally, point 

(f) prohibits ring-fencing and lack of economic substance. The Group recently (2019) 

completed a monitoring exercise of Member States’ observance with the 2013-guidance on 

‘intermediate financing or licensing activities’ concluding that all EU Member States would be 

compliant with the pseudo-legal principles set out in this soft law policy.1680  

 

 

7.12  Foreign finance branch regimes 

 

The Group also investigated regimes providing preferential treatment for ‘foreign finance 

branches’ of multinational companies. As depicted in Table 7.11 below, at least two foreign 

finance branch regimes have been investigated so far, and both have been considered harmful 

tax competition. A common feature of the two blacklisted regimes was the possibility to obtain 

a standard tax ruling which provided for formulaic allocation of intra-group financing profits 

between a head office of a multinational company and a foreign finance branch (often in 

Switzerland), usually resulting in a low level of taxation of intra-group finance profits. The 

main criticism regarding the two regimes concerned (i) the standard profit allocation and (ii) 

the exemption of branch profits by the country of the head office in case of low taxation in the 

 
1680 See report of the Group of 25 November 2019, doc. no. 14114/19, par. 15-17, p. 5 and annex I, p. 27-28. 
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country of the foreign branch. Apart from having to conform to the principles and criteria of 

the Code, this type of regime must also comply with the principles set out in the pseudo-

legislation in this area (see Box 7.32 below in this Section).1681  

 
Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment 

State aid 

assessment 

K/1 The Netherlands – Financing branch regime Harmful (2003)1682 Not assessed 

K/2 Luxembourg – Financing branch regimes Harmful (2003)1683 Not assessed 

Table 7.11: Selection of pseudo-case law on foreign finance branch regimes. 

 

The criticised technical features of these two regimes and the politically most salient details of 

these cases are discussed below. 

 

The Dutch Financing branch regime (Case K/1, 2003) and the Luxembourg Financing branch 

regime (Case K/2, 2003) are examples of blacklisted foreign finance branch regimes.1684 These 

regimes were brought to the attention of the Group by the (external) 1999-Simmons & Simmons 

study on Member States’ administrative practice1685 (see Chapter 8.3)) and concerned notably 

tax rulings for transactions between a multinational finance company with a head office in the 

two Member State concerned and a finance branch in Switzerland, which mostly provided intra-

group financial services, including, for example, the granting of loans and factoring and leasing 

activities.1686  

 

As a general rule, the profits of a branch are taxed both in the country of the branch and in the 

country of the head office as the branch is not a separate legal person, with relief for double 

taxation by the latter country. However, since both the Netherlands and Luxembourg applied 

the exemption method under the applicable tax treaty and/or national tax legislation, the method 

for profit allocation between the head office and the branch became an essential factor in 

determining the overall tax burden on intra-group financing income. While this profit allocation 

was usually based on the ‘direct method’, which means that the profits of a branch must be 

calculated as if it were a separate and independent company, in both cases, standard rulings 

provided for a (formulaic) allocation of (intra-group) financing profits between the finance 

company's head office and its foreign branch1687.  

 

 
1681 For the 2000-guidance on ‘finance branches’, see annex I of report of the Group of 20 November 2000, doc. 

no. 13563/00, p. 13 and for the Council’s endorsement, see Council conclusions of 26-27 November 2000, doc. 

no. 13898/00. 
1682 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 35, p. 13 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 29. 
1683 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 35, p. 13 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 2. 
1684 For the Group’s decision on Dutch regime, see report of the Group of 23 November 1999, doc. no. 4901/99, 

par. 35, p. 13 in combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 

29; for the Group’s decision on the Luxembourg regime, see report of the Group of 23 November 1999, doc. no. 

4901/99, par. 35, p. 13 in combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 

4-6 and 26; and for the Council’s endorsements, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 

15. 
1685 See the 1999-Simons & Simmons report on the administrative tax ruling practices of EU Member States 

(Simmons & Simmons, Administrative Practices in Taxation, August 1999). 
1686 For the agreed description of the Dutch regime, see report of the Group of 23 November 1999, doc. no. 

4901/99, p. 69 and for the agreed description of the Luxembourg regime, see report of the Group of 23 

November 1999, doc. no. 4901/99, p. 250. 
1687 See, e.g., report of the Group of 23 November 1999, doc. no. 4901/99, p. 69 and report of the Group of 23 

November 1999, doc. no. 4901/99, p. 250. 
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For example, under the Dutch regime, only 10% of the finance profits of the branch were 

allocated to and taxed in the hands of the Dutch finance company’s headquarter at the normal 

corporate tax rate of 35% (in 1999). The remaining 90% of the finance profits were subject to 

a lower tax burden in Switzerland (i.e., a maximum taxation of 9.8% at the federal level plus 

(potentially) a small additional charge at the cantonal level), which was fully exempted from 

taxation in the Netherlands on the basis of avoidance of double taxation rules (i.e., only 10% 

was taxed in the Netherlands).1688  

 

Given the similarities of the two regimes, the Group, not surprisingly, assessed and condemned 

them along the same lines. The Group’s main criticism focused on (i) the formulaic allocation 

of intra-group financing profits to the foreign finance branch (as prohibited under the profit 

determination criterion of the Code) and (ii) the application of the exemption method for 

passive foreign financing activities in cases of low effective taxation in the country of the 

foreign finance branch (as prohibited under the substance criterion of the Code; on this topic, 

see also the Group’s work on participation exemption regimes (see Section 7.8)).1689 Regarding 

the profit determination issue, the Group noted that the standard rulings allowed “the profits to 

be allocated between a [h]ead [o]ffice and a [foreign] branch in a formulaic way contrary to the 

arm’s length principle that can lead to a reduced effective rate of tax for the company as a 

whole”1690. 

 

At the end of 2000, the Group agreed on a set of guidelines (the ‘2000 guidelines’; see also 

Section 7.8 and Chapter 6.5.5)) providing general guiding principles for, among others, ‘finance 

branches’ regimes (see Box 7.32 below).1691 This guidance contains basic features which have 

led the Dutch and Luxembourg practice to be considered harmful tax competition.1692 On the 

basis of this guidance, the two Member States had to amend their practice (i) by ensuring that 

the allocation of profits between the head office and the foreign branch is at arm’s length (point 

(i) of the guidance) and (ii) by disallowing the exemption method in favour of the credit method 

(switch-over) in cases of low (effective) taxation in the country of the branch (point (ii) of the 

guidance). Point (i) of this guidance has recently been fine-tuned in the 2017-guidance on ‘the 

interpretation of the profit determination criterion of the Code’ by clarifying that a regime will 

be subject to particular scrutiny when it “deviates from the principle that the profits to be 

attributed to a permanent establishment (PE) are the profits that the PE would have earned at 

arm’s length, in particular in its dealings with other parts of the enterprise, if it were a separate 

and independent enterprise, regardless of the OECD approach chosen”1693.  

 

Box 7.32: Guidance on finance branches (2000) 

 

“The features that the Group took into account when evaluating whether the measures it assessed in the areas of 

finance branches, holding companies and headquarter companies were harmful are: [...]” 

 

 
1688 See, e.g., report of the Group of 23 November 1999, doc. no. 4901/99, p. 69 and internal Commission 

document (2002) on the Dutch Financing branch regime. 
1689 See internal Commission document (2002) on the Dutch Intra-group finance activities regime and internal 

Commission document (2002) on the Luxembourg Financing branch regime. 
1690 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 34, p. 12. 
1691 For this guidance, see annex I of report of the Group of 20 November 2000, doc. no. 13563/00, p. 13 and for 

the Council’s endorsement, see Council conclusions of 26-27 November 2000, doc. no. 13898/00 (the 

Netherlands, Belgium and Ireland made statements in the minutes in relation to aspects of this guidance (see 

annex II of Council conclusions of 26-27 November 2000, doc. no. 13898/00)). 
1692 See also informal meeting minutes of the Group of 22 September 2000. 
1693 See Paragraph 3 of the 2017-guidance on ‘the interpretation of the profit determination criterion of the Code’ 

(see annex I of report of the Group of 24 November 2017, doc. no. 14784/17, p. 19-20).  
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“(i) The measure permits the profits to be allocated between a Head Office and a branch at less than an   arm's 

length rate. This may arise for instance where the allocation is permitted to be made in a formulaic way. 

 

(ii) Exemption of branch profits by the country of the Head Office in cases where:  

(a)  the level of taxation in the country of the branch is significantly lower than in the country of the Head Office; 

and 

(b) the profits have not been subject to effective anti-abuse or countermeasures which in paragraph L of the code 

the Council notes play a fundamental role in counteracting tax avoidance and evasion.” 

 

Source: annex I of report of the Group of 20 November 2000, doc. no. 13563/00, p. 13. 

 

Action for rollback was taken by the Netherlands by introducing legislation which included a 

denial of the exemption method in favour of the credit method for passive foreign financing 

activities (in accordance with point (ii) of the guidance).1694 Additionally, the Netherlands 

offered rollback by (i) introducing a comprehensive reform of its administrative practice and 

(ii) incorporating the arm’s length principle into Dutch tax legislation.1695 As mentioned (see 

Section 7.11), these changes have ensured that APA-rulings for intra-group finance transactions 

are made on a case-by-case basis, and that standard rulings with formulaic profit allocation (as 

prohibited under point (i) of the guidance) are no longer used. 

 

At first, Luxembourg was quite critical about the Group’s ‘harmful’ decision and reluctant to 

change its practice.1696 It claimed that the Netherlands applied a similar practice and waited for 

their rollback action(s). But after the Netherlands had announced that it would modify its 

regime, Luxembourg decided to bring its practice in line with the guidance by (i) introducing 

‘internal instructions’ for their tax administration ensuring that the allocation of finance income 

between a Luxembourg head office and a foreign branch would be in accordance with the arm’s 

length principle and that the practice of formulaic allocation was no longer applied and (ii) a 

commitment to renegotiate its tax treaty with Switzerland in order to replace the exemption 

method by the credit method in situations of low (effective) taxation of financing income in 

Switzerland.1697 

 

Further, as part of the reform of its administrative practice, the Netherlands had committed itself 

to publish (on its own initiative) such APA-rulings1698 and Luxembourg had agreed to 

‘spontaneously’ exchange information on such rulings with other relevant Member States1699. 

What seems clear, however, is that both Member States have not very well respected these 

commitments (on the publication of tax rulings, see Chapter 8.3; and on the exchange of 

information on tax rulings, see Chapter 8.2). Since it concerns an administrative practice, it is 

quite difficult to verify whether both countries have honoured the agreement not to grant 

standard rulings any longer. As noted above with regard to the pseudo-law case law on 

intermediate finance company regimes (see Section 7.11), Member States have not always 

complied with their rollback commitment to refrain from issuing such standard rulings (see, 

e.g., the Luxembourg Finance companies regime (Case J/2, 2003) in combination with the 

 
1694 See internal Commission document (2002) on the Dutch Financing branch regime and report of the Group of 

6 march 2003, doc. no. 7018/1/03 REV 1, p. 29. 
1695 See internal Commission document (2002) on the Dutch Financing branch regime and report of the Group of 

6 march 2003, doc. no. 7018/1/03 REV 1, p. 29. 
1696 See internal Commission document (2002) on the Luxembourg Financing branch regime. 
1697 See internal Commission document (2002) on the Luxembourg Financing branch regime and report of the 

Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 26. 
1698 See internal Commission document (2002) on the Dutch Financing branch regime and report of the Group of 

6 march 2003, doc. no. 7018/1/03 REV 1, p. 29. 
1699 See internal Commission document (2002) on the Luxembourg Financing branch regime and report of the 

Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 26. 
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Luxembourg Financing companies (advance confirmation of margins) regime (Case J/3, 

2010)). To prevent such situations in the future, the Group recently (2018-2019) investigated 

whether the Netherlands and Luxembourg and all other EU Member States have actually 

complied with the agreement not to apply foreign finance branch regimes that are contrary to 

the Code and the pseudo-legal principles set out in the 2000-guidance on ‘finance branches’, 

concluding that all Member States would be compliant.1700 

 

 

7.13  Informal capital regimes 

 

Another category of controversial regimes investigated by the Group is that of informal capital 

(infocap) regimes. As highlighted in Table 7.12 below, the (former) infocap practices of 

Belgium and the Netherlands have been found harmful tax competition. The Belgian replacing 

new infocap practice and the Luxembourg infocap regime are currently scrutinized under the 

State aid rules. Should the outcome of these investigations prove to be unsatisfactory, the Group 

may consider (re-)investigating Member States’ infocap practices. 

 

A common feature of the blacklisted regimes and their replacing regimes is that they were and 

still are producing rulings that provide for a unilateral downward adjustment of the taxable 

profit of a multinational group company in the form of an informal contribution of capital or 

assets. Infocap rulings deal with the situation in which funds are made available to a group 

company by a related group company informally or indirectly, not in exchange for new shares 

or another formal share capital increase. Typical examples are the transfer of an intangible asset 

to a related group company without any consideration, or the granting of an interest-free loan 

to that related group company. The benefits forgone as result of such informal contribution, 

which are confirmed in the infocap rulings, are the amortisation of the contributed intangible 

asset at fair value or a deemed interest deduction in the case of an interest-free loan which 

would have been charged in an arm’s length situation. The Group’s main criticism concerned 

(i) the determination of the unilateral downward adjustment at an excessive level and (ii) the 

creation of an international mismatch.  

 
Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment 

State aid 

assessment 

L/1 The Netherlands – Informal capital regime  Harmful (2003)1701 Not assessed 

L/2 Belgium – Informal capital regime Harmful (2003)1702 Not assessed  

L/3 Belgium – Excess profits regime Not assessed State aid 

(2016)1703, but 

Belgium 

appealed and 

General Court 

annulled the 

Commission 

 
1700 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 26-28, p. 9 and 33-35. For work on this 

monitoring exercise, see working paper of the Group of 23 May 2018, doc. no. 6161/2018, working paper of the 

Group of 29 May 2018, doc. no. 6161/2018 ADD 1, working paper of the Group of 27 July 2018, doc. no. 

9430/2018 and working paper of the Group of 29 March 2019, doc. no. 4398/2019. 
1701 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 55, p. 19 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 29. 
1702 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 55, p. 19 in combination with report of 

the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 21. 
1703 See Commission State aid decision of 11 January 2016 no. SA.37667 (Excess Profit exemption in Belgium) 

(EU) 2016/1699, OJEU L/260/2016, p. 61-103. 
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decision on 

formal grounds 

(2019)1704 

(Appeal pending 

before the 

CJEU1705)  

L/4 Luxembourg – Informal capital regime Not assessed Assessment 

ongoing 

(2019)1706 

Table 7.12: Selection of pseudo-case law on informal capital regimes. 

 

The most interesting technical and political aspects of the former and replacement infocap 

practices are discussed further below.  

 

The Dutch Informal capital regime (Case L/1, 2003) and the Belgium Informal capital regime 

(Case L/2, 2003) are examples of informal capital regimes blacklisted during the Group’s early 

years of work.1707 Like foreign finance branch regimes (see Section 7.12), these regimes were 

brought to the attention of the Group by the external Simmons & Simmons study (1999) on 

Member States’ administrative practices1708 (see Chapter 8.3).  

 

The former Dutch infocap regime found harmful concerned a unilateral downward adjustment 

of the taxable profit of a Dutch group company because of an interest-free loan from its 

(foreign) parent company or another affiliated (foreign) group company.1709 This regime is 

based on case law of the Dutch Supreme Court, ordering the Dutch tax administration to adjust 

the conditions between related group companies to arm’s length (non-shareholder) conditions, 

and to accept informal capital contributions in relation to interest-free loans between related 

companies.1710 If a shareholder provides an interest-free loan to its Dutch group company, and 

an interest rate would have been stipulated in third parties business relations, the taxable profit 

of this group company must be corrected by a downward arm's length adjustment. For these 

cases, the former ‘infocap’ ruling determined the amount of the deductible interest that would 

have been paid in third party relations.1711 The criticised harmful tax competition effect of this 

type of ruling concerned the creation of a potential international mismatch.1712 In many cases, 

the downward adjustment led to a deemed interest deduction in the Netherlands, whereas it was 

unlikely that a corresponding upward interest adjustment was made  in the jurisdiction of the 

 
1704 See Case T-131/16 (Belgium v Commission), ECLI:EU:T:2019:91. 
1705 See (pending) Case C-337/19 (Commission v Belgium). 
1706 See Commission decision to initiate the formal investigation procedure of 7 March 2019 no. SA.50400 

(Huhtamäki) (2019/C), OJEU C/161/2019, p. 3-25 and Commission press release of 7 March 2019, doc. no. 

IP/19/1591. 
1707 For the Group’s decision on Dutch regime, see report of the Group of 23 November 1999, doc. no. 4901/99, 

par. 55, p. 19 in combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 

29; for the Group’s decision on the Belgian regime, see report of the Group of 23 November 1999, doc. no. 

4901/99, par. 55, p. 19 in combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 

4-6, and 21; and for the Council’s endorsements, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 

15. 
1708 See the 1999-Simons & Simmons report on the administrative practices of the EU Member States (see 

Simmons & Simmons, Administrative Practices in Taxation, August 1999). 
1709 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 55, p. 19. 
1710 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 175. 
1711 See report of the Group of 12 April 1999, doc. no. 7269/99, p. 6-7 and report of the Group of 23 November 

1999, doc. no. 4901/99, p. 175. 
1712 This concern has been recognized by officials of the Dutch Ministry of Finance in an internal report on the 

Dutch tax ruling practice and the most common forms of tax rulings (see Dutch Ministry of Finance (2015), De 

APA/ATR-praktijk; Notitie over de meest voorkomende verschijningsvormen, doc. no. 2017-0000051773). 
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foreign affiliated lending company involved in the transaction. The Achilles heel of the infocap 

ruling was that the Netherlands did not inform the country of the parent company of the 

existence of the ruling and the unilateral downward adjustment.1713 Interestingly, the Group has 

not (yet) looked at other forms of informal capital that are frequently used in international tax 

planning structures, such as, for example, (i) the use of an intangible asset by a Dutch group 

company owned by its foreign parent without any compensation (‘royalty-free license’-

structures) and (ii) the transfer of ownership an intangible asset from a foreign parent company 

to a Dutch group company without any compensation (i.e., as informal capital). Since the past 

decade, multinational companies tend to apply these informal capital concepts in different type 

of tax planning structures, including in ‘central procurement company’-structures and 

‘principal’-structures.1714  

 

By contrast, the former Belgian informal capital regime found ‘harmful’ concerned a unilateral 

downward adjustment of the taxable profits of a Belgian group company in connection with the 

centralisation of certain business functions in a Belgian ‘skill centre’.1715 The activities of this 

skill centre consisted mainly of headquarters activities, advertisement, research, centralised 

purchasing, etc.1716 The downward adjustment of its profits was based on the premise that the 

establishment of such an integrated skill centre may imply an informal capital injection by 

related group companies.1717 The intangible assets that were unconditionally made available to 

the Belgian group company were considered as ‘profit potential’, consisting, for example, of 

goodwill, technical know-how, brand name, clientele and supplier network.1718 The infocap 

ruling determined the value of the intangible assets contributed by the related group companies 

to the Belgian skill centre and was based on the nature of the activities of the Belgian group 

company, its sector and functions within the group.1719 The contributed intangible assets were 

amortized for tax purposes over a period of at least ten years. Their value, and thus the amount 

of the depreciation charges, could amount to 90% of the estimated earnings before interest and 

taxes (EBIT) of the Belgian group company. At least 10% of the estimated EBIT was deemed 

to have been generated by the ‘own activities’ of the Belgian group company and was, therefore, 

subject to the standard corporate tax rate.1720 The percentage to be applied depended on the 

significance of the investments and job creation in Belgium.1721 In practice, often more than 

50% of the profits of the Belgian group company, and in some cases, up to 90% were exempt 

under this former regime.1722 
 

While the Belgian regime was designed with an eye on Dutch practice, there are considerable 

differences between the two blacklisted regimes and also between the replacing infocap regimes 

of both Member States (see this Section below). For example, both the former and the new 

Dutch infocap practices are based on a general arm’s length concept that can lead to both 

upward and downward adjustments of a taxpayer’s taxable profits and is applicable with or 

 
1713 See previous footnote. 
1714 On these tax planning structures, see position paper of the Dutch Order of Tax Advisors on ‘State aid risks in 

the area of infocap rulings’ of December 2017, p. 4-6 (NOB, ‘Risico’s van staatssteun bij infokaprulings’, 

December 2017); available via: https://www.nob.net/postion-paper-infokaprulings. 
1715 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 55, p. 19. 
1716 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 173. 
1717 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 173. 
1718 See Vanhaute, A.A. (1994) and Hinnekens, L. (1999), p. 270. 
1719 See Hinnekens, L. (1999), p. 270. 
1720 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 173. 
1721 See Hinnekens, L. (1999), p. 270. 
1722 See internal Commission document (2002) on the Belgian Informal capital regime and Hinnekens, L. (1999), 

p. 270. 
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without ruling to all companies (SME’s and multinational companies) and to both domestic and 

cross-border situations. By contrast, the former Belgian infocap practice was not based on a 

neutral arm’s length concept, because it only provided for a downward adjustment and not an 

upward adjustment of a taxpayer’s taxable profits. This practice was, moreover, tailored to 

attract skill centres of multinational companies and was only applicable to cross-border 

situations. Moreover, a tax ruling was a prerequisite for benefiting from the regime.  

 

Notwithstanding these differences, the Group condemned both former infocap regimes for 

similar reasons, and the issues of debate and criticism were similar.1723 Both regimes would 

make too large downward adjustments1724, being inconsistent with the OECD Transfer Pricing 

Guidelines (harmful lack of arm’s length dealing as prohibited under the profit determination 

criterion of the Code), which in practice could lead to no or very low taxation for multinational 

companies.1725, 1726 The Group ordered both countries either to abolish their informal capital 

practice completely or at least to ensure that the downward profit adjustment was not available 

if a corresponding adjustment was not made by the State of the related group company which 

provided the informal capital.1727 During the rollback negotiations, which lasted almost four 

years, both countries, however, appeared not prepared to make such far-reaching concessions, 

which is understandable as regards the corresponding adjustment abroad, as that is the 

responsibility of the other State. 

 

The Netherlands has repeatedly stated that its infocap practice is “one of the (logical) elements 

of a parent-subsidiary relation”1728 and that it “assures that prices between the parent and the 

subsidiary are at arms’ length”1729. The Netherlands rejected the Group's request to limit the 

application of its informal capital rulings to situations where a corresponding adjustment had 

been made in the other jurisdiction concerned because, in its view, the informal capital doctrine 

“cannot be made dependent on the fact if a corresponding adjustment is made in the other 

country or not”1730. Belgium also disapproved the Group's finding that its infocap practice 

would be harmful, arguing that this regime reflected its treatment of “abnormal or benevolent 

advantages granted to a Belgian company by foreign companies that belong to the same 

group”1731 and that “[i]t is clear that these unjustified profit transfers toward the Belgian 

company have to be taxed in the State of residence of the foreign enterprises which are at the 

origin of these transfers”1732. Since the two countries covered each other's backs and, as the 

 
1723 For the Group’s decisions, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 55, p. 19 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, 21 (for the Belgian 

regime) and 29 (for the Dutch regime) and for the Council’s endorsement, see Council Conclusions of 3 June 

2003, doc. no. 9844/03, p. 15. 
1724 For the (former) Dutch infocap-practice, see, e.g., position paper of the Dutch Order of Tax Advisors on 

‘State aid risks in the area of infocap rulings’ of December 2017, p. 4 (NOB, ‘Risico’s van staatssteun bij 

infokaprulings’, December 2017); available via: [https://www.nob.net/postion-paper-infokaprulings]. 
1725 See internal Commission document (2002) on the Dutch Informal capital regime and internal Commission 

document (2002) on the Belgian Informal capital regime. 
1726 The OECD raised similar concerns; see, e.g., OECD (2004a), Consolidated Application Note: Guidance in 

Applying the 1998 Report to Preferential Tax Regimes, OECD, par., 152-155, p. 45 and OECD (2015), 

Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and Substance, Action 

5 – 2015 Final Report, OECD/G20 Base Erosion and Profit Shifting Project, par. 113-116, p. 50-51. 
1727 See internal Commission document (2002) on the Dutch Informal capital regime and internal Commission 

document (2002) on the Belgian Informal capital regime. 
1728 See footnote 16 of report of the Group of 23 November 1999, doc. no. 4901/99, p. 36 
1729 See footnote 16 of report of the Group of 23 November 1999, doc. no. 4901/99, p. 36. 
1730 See internal Commission document (2003) on answers to Commission questions on the Dutch informal 

capital regime. 
1731 See footnote 34 of report of the Group of 23 November 1999, doc. no. 4901/99, p. 19.  
1732 See footnote 34 of report of the Group of 23 November 1999, doc. no. 4901/99, p. 19.  
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Commission beautifully pointed out, the two countries did not seem “likely to cave in unless 

the other one would do it as well”1733, the Group eventually accepted, in the context of a political 

compromise, rather limited rollback proposals to safeguard agreement on the 2003-tax package 

(see Section 7.8 above), whereas both proposals were clearly insufficient in the light of the 

Group's initial demands.1734 

 

The agreed rollback, which allowed the continuation of both practices, entailed that (i) the 

amount of informal capital contributions would be determined in accordance with the OECD 

Transfer Pricing Guidelines (as required under the profit determination criterion of the Code) 

and (ii) information on infocap rulings would be ‘automatically’ exchanged with the Member 

States of the informally contributing group companies.1735 The method used in the Netherlands 

to determine the amount of the informal capital contribution (the amount of interest that would 

have been paid between unrelated parties) was modified by a reform of the Dutch tax ruling 

practice in 2002 and by incorporating the arm's length principle into its tax legislation1736 (see 

the Dutch Intra-group finance activities regime (Case J/1, 2003; see Section 7.11)).1737 Belgium 

implemented this requirement by ensuring that the arm’s length principle applied to infocap 

agreements and in 2004 it reformed and further optimised its infocap practice by introducing 

the Excess profits regime (Case L/3; see this Section below).1738 These actions of both countries 

were intended to ensure that the terms and conditions of the infocap rulings would be 

determined on a case-by-case basis in accordance with the OECD Transfer Pricing 

Guidelines.1739 This should ensure that the infocap deduction would no longer be set too high, 

which had caused much suspicion and criticism from other Member States1740. In contrast to 

the Dutch amendments, it was questionable whether the Belgian rollback fully complied with 

this transfer pricing requirement, as it continued to provide only for a downward and not an 

upward adjustment of the taxable profits of a Belgian company. In 2016, the Commission 

decided that the Belgian infocap practice as applied under the Belgian Excess profits regime 

(Case L/3; see this Section below) is not in line with the arm’s length principle and amounts to 

State aid.1741 

 

Both Member States agreed to disclose information on their infocap rulings ‘on request’ under 

an applicable tax treaty to other jurisdictions where the informal capital stemmed from a related 

group company located in another jurisdiction.1742 Both countries also agreed to ‘automatically’ 

 
1733 See internal Commission document (2002) on the Dutch Informal capital regime and internal Commission 

document (2002) on the Belgian Informal capital regime. 
1734 For the agreed rollback, see report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, 21 (for 

the Belgian regime) and 29 (for the Dutch regime) and for the Council’s endorsement, see Council Conclusions 

of 3 June 2003, doc. no. 9844/03, p. 15. 
1735 For the Dutch regime, see report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 29 and internal 

Commission document (2002) on the Dutch Informal capital regime and for the Belgian regime, see report of the 

Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 21 and internal Commission document (2002) on the 

Belgian Informal capital regime. 
1736 See, e.g., report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 29 and internal Commission 

document (2002) on the Dutch Informal capital regime 
1737 See, e.g., internal Commission document (2002) on the Dutch Informal capital regime. 
1738 See, e.g., report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 21 and internal Commission 

document (2002) on the Belgian Informal capital regime. 
1739 See, e.g., internal Commission document (2002) on the Dutch Informal capital regime. 
1740 See De Hosson, F. (2002), p. 191 and position paper of the Dutch Order of Tax Advisors on ‘State aid risks 

in the area of infocap rulings’ of December 2017, p. 4 (NOB, ‘Risico’s van staatssteun bij infokaprulings’, 

December 2017); available via: [https://www.nob.net/postion-paper-infokaprulings]. 
1741 See State aid decision of 11 January 2016 no. SA.37667 (C(2015) 9837 final), OJEU L/260/2016. 
1742 For the Dutch regime see, report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 29 and internal 

Commission document (2002) on the Dutch Informal capital regime and for the Belgian regime, see report of the 
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exchange information on infocap rulings with other Member States.1743 The purpose was to 

ensure that other Member States would become aware of the unilateral downward adjustment 

in the Netherlands and Belgium and its amount and to give these other countries the possibility 

to apply their national tax legislation in accordance with the arm’s length principle. However, 

recent media reports1744 and documents of the Group on this topic (see Chapter 8.2)) indicate 

that neither the Netherlands nor Belgium implemented this rollback commitment adequately. 

The main reason for their non-compliance apparently is that both countries considered that the 

exchange of information on their informal capital rulings was linked to the Group’s pseudo-

legislation agreed in 2002 (see Box 8.1 in Chapter 8.2), which requires the exchange of 

information on individual APA-rulings on a reciprocal basis1745. This soft law agreement 

required that not only the Netherlands and Belgium, but all Member States would automatically 

exchange information on info-cap rulings and other APA-rulings with other relevant Member 

States. Because reciprocity was insufficiently guaranteed, and, in practice, the agreed exchange 

was not implemented by most Member States, the Netherlands considered itself not unilaterally 

committed to the obligation to exchange information on informal capital rulings with other 

Member States. 

 

However, as from 1 January 2017, Member States are legally obliged to ‘automatically' 

exchange specific information on cross-border rulings, including infocap rulings, with other 

Member States (see Chapter 8.2).1746 While automatically informing other Member States 

might indeed reduce harmful tax competition effects of infocap rulings, informing other 

Member States will, however, not necessarily ensure that a corresponding upward adjustment 

of the other group company’s taxable profits effectively takes place in that other country.1747 

The other Member State may not recognise informal capital and, therefore, may not be able to 

tax any deemed interest or other deemed remuneration for the use or transfer of intangible assets 

based on its national tax legislation. 

 

In 2004, Belgium further reformed and optimised its former infocap practice by introducing the 

Excess profits regime (Case L/3, 2004) based on which ‘excess profits’ rulings were granted to 

several multinational companies during 2005-2016. Like the former Belgian Informal capital 

regime (Case L/2, 2003), the excess profits regime allows a unilateral downward adjustment of 

the taxable profits based on a compulsory prior authorisation procedure and a binding tax ruling. 

However, unlike the former regime, which only applied to so-called ‘skill centres’ (see this 

Section above), the reformed regime provides for the possibility for Belgian companies that are 

 
Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 21 and internal Commission document (2002) on the 

Belgian Informal capital regime.  
1743 For the Dutch regime see, report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 29 and internal 

Commission document (2002) on the Dutch Informal capital regime and for the Belgian regime, see report of the 

Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 21 and internal Commission document (2002) on the 

Belgian Informal capital regime.  
1744 See, e.g., the article in the Dutch newspaper Trouw of 5 April 2017 ‘Nederland verzweeg fiscale deals’ 

(unofficial translation: ‘The Netherlands did not disclose tax deals’). 
1745 For the 2002-guidance on ‘transparency and exchange of information in the area of transfer pricing’, see 

annex II of report of the Group of 26 November 2002, doc. no. 14812/02 and for the Council’s endorsement, see 

Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 
1746 See Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 2011/16/EU as regards 

mandatory automatic exchange of information in the field of taxation, OJEU L/332/2015. 
1747 See also internal Commission document (2002) on the Dutch Informal capital regime and internal 

Commission document (2002) on the Belgian Informal capital regime.  
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part of a multinational group to reduce their taxable profits in Belgium by deducting so-called 

‘excess profit’ from their actual profits.1748  

 

This excess profit is determined by comparing the actually recorded profit of the Belgian group 

company with the hypothetical average profit that an independent company would have 

obtained in a comparable situation.1749 The calculated difference is deemed to be ‘excess profit’, 

which is only due to being part of an international group and not to the business merits of the 

Belgian company itself, and proportionally reduces the taxable profit of the Belgian group 

company. This is based on the notion that a Belgian multinational group company only reported 

these profits as a result of, notably, synergies, economies of scale, reputation, client and supplier 

network, access to new markets, etc., of the group as a whole.1750 Also, under this regime, as 

under the former informal capital regime, the actually recorded profit of a Belgian multinational 

group company was generally reduced by 50%-90%.1751 Interestingly, unlike the former 

infocap practice, the excess profits regime also offers the possibility to request a unilateral 

upward adjustment of the taxable profit of a taxpayer via a tax ruling1752, but unsurprisingly no-

one has ever asked for such upward adjustment.1753 

 

Excess profits rulings have become the subject of heated debate since the ‘LuxLeaks’-affair in 

2014. Following extensive media coverage of this affair, numerous questions of the Belgian 

parliament were addressed to the Minister of Finance about (i) the reasons for the lack of 

information exchange on excess profits rulings; (ii) the active promoting of the excess profits 

practice under the slogan “Only in Belgium”; and (iii) the active facilitation of aggressive tax 

planning by international companies that allow them to significantly reduce their tax burden in 

Belgium through this type of rulings.1754 While the Belgian Finance Minister countered the 

criticism by stating that the criticised rulings conform to the arm's length principle1755, shortly 

afterwards, in 2016, the Commission concluded that the Belgian regime violates the State aid 

rules because it would derogate from normal Belgian tax law practice and would lack arm’s 

length dealing.1756 The Belgian government recently successfully appealed the Commission 

decision before the General Court on formal grounds.1757 This case is now in appeal  pending 

before the CJEU.1758  

 

Finally, the Commission recently announced that it opened a new in-depth State aid 

investigation into three Luxembourg infocap rulings (Case L/4, 2009) issued to a Luxembourg 

 
1748 See Commission State aid decision of 11 January 2016 no. SA.37667 (Excess Profit exemption in Belgium) 

(EU) 2016/1699, OJEU L/260/2016, par. 13. 
1749 See Commission State aid decision of 11 January 2016 no. SA.37667 (Excess Profit exemption in Belgium) 

(EU) 2016/1699, OJEU L/260/2016, par. 13. 
1750 See Commission press release of 11 January 2016, doc. no. IP/16/42. 
1751 See Commission press release of 11 January 2016, doc. no. IP/16/42. 
1752 See Commission State aid decision of 11 January 2016 no. SA.37667 (Excess Profit exemption in Belgium) 

(EU) 2016/1699, OJEU L/260/2016, par. 29-31. 
1753 See Commission State aid decision of 11 January 2016 no. SA.37667 (Excess Profit exemption in Belgium) 

(EU) 2016/1699, OJEU L/260/2016, par. 41. 
1754 See Commission State aid decision of 11 January 2016 no. SA.37667 (Excess Profit exemption in Belgium) 

(EU) 2016/1699, OJEU L/260/2016, par. 42. 
1755 See Commission State aid decision of 11 January 2016 no. SA.37667 (Excess Profit exemption in Belgium) 

(EU) 2016/1699, OJEU L/260/2016, par. 42. 
1756 See Commission State aid decision of 11 January 2016 no. SA.37667 (Excess Profit exemption in Belgium) 

(EU) 2016/1699, OJEU L/260/2016, par. 84-188. 
1757 See Case T-131/16 (Belgium v Commission), ECLI:EU:T:2019:91. 
1758 See (pending) Case C-337/19 (Commission v Belgium). 



 273 

group company of a Finnish multinational group in the period 2009-2013.1759 Like the Dutch 

informal capital regime investigated and criticised by the Group (Case L/1, 2003), the three 

Luxembourg rulings concern a unilateral downward adjustment of the taxable profit of a 

Luxembourg group company on the basis of a deemed interest deduction in connection with an 

interest-free loan provided by a foreign group company. The Commission is concerned that 

Luxembourg has granted a unilateral downward adjustment that may grant the company a 

selective advantage, because it would allow the Finnish multinational group to pay less tax than 

stand-alone or other group companies whose transactions are priced in accordance with market 

terms.1760 Noteworthy is that this recent Luxembourg case concerns an investigation into the 

tax treatment of a specific Luxembourg group company and, therefore, does not focus on the 

Luxembourg infocap practice as a whole unlike the Commission’s State aid investigation into 

the Belgian Excess profits regime (Case L/3, 2004; see this Section above). It is exactly this 

feature (attacking the system rather than individual rulings) which made the Commission’s 

State aid decision in the Belgian excess profits case vulnerable on appeal, as the General Court 

surprisingly held that it could not judge the system without looking at the effects of individual 

rulings which would make concrete the effects of the tax system.1761 This was a reason for the 

Court to uphold Belgium’s appeal against the Commission decision: it held that State aid could 

only be afoot in individual rulings, which the Commission had failed to produce in Court. As 

observed, the Commission is appealing this judgement.1762 At this stage, it is unclear to what 

extent this new investigation may have effects on the current Dutch informal capital practice 

(see this Section above), which bears similarities to the Luxembourg informal capital concept 

applied in the rulings. 

 

 

7.14 Hybrid financing regimes 

 

The work on pseudo-legislation for issues in the area of hybrid mismatches (see Chapter 8.6) 

was triggered by a debate on the Belgian Profit participating loan ruling (Case M/1, 2008). 

This hybrid financing ruling confirmed a mismatch between the Belgian and Luxembourg tax 

systems caused by a difference in the qualification by these two Member States of a financing 

arrangement, as a result of which an interest deduction was claimed in Belgium, while the 

payment was considered a dividend and therefore tax exempt in Luxembourg. While, as 

depicted in Table 7.13 below, the Group has never formally assessed this case, it remains 

worthwhile to discuss, because it initiated a long-lasting debate in the Group on whether and 

how the negative effects of hybrid mismatches – i.e., erosion of the tax base in the EU without 

proper taxation at the other end of the transaction – should be addressed within the EU.  

 
Case 

no. 

Country and tax regime 

 

Harmful tax 

competition 

assessment 

State aid 

assessment 

 
1759 See Commission decision to initiate the formal investigation procedure of 7 March 2019 no. SA.50400 

(Huhtamäki) (2019/C), OJEU C/161/2019, p. 3-25 and Commission press release of 7 March 2019, doc. no. 

IP/19/1591. 
1760 See Commission decision to initiate the formal investigation procedure of 7 March 2019 no. SA.50400 

(Huhtamäki) (2019/C), OJEU C/161/2019, p. 3-25 and Commission press release of 7 March 2019, doc. no. 

IP/19/1591. 
1761 See Case T-131/16 (Belgium v Commission), ECLI:EU:T:2019:91. 
1762 See (pending) Case C-337/19 (Commission v Belgium). 
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M/1 Belgium – Profit participating loan ruling Not formally assessed 

(2008)1763 

Not assessed 

Table 7.13: Selection of pseudo-case law on hybrid financing regimes. 

 

Under the Profit participating loan ruling (Case M/1, 2008), the Belgian tax administration 

allowed a Belgian group company (debtor) to consider a hybrid loan (i.e., a loan according to 

civil law, but granted under such conditions that it could also be regarded as equity from an 

economic perspective) as a debt for Belgian tax purposes, so that the interest paid was tax 

deductible “irrespective of the qualification in the state of the creditor”1764. In this case, the 

creditor was a Luxembourg group company. The hybrid loan was considered as equity for 

Luxembourg tax purposes, and the interest received was re-qualified as a tax-exempt dividend. 

As a consequence, the Belgian group company was able to claim an interest deduction in 

Belgium without appropriate taxation of the interest received elsewhere in the EU.  

 

Several Member States, including Austria, Denmark, Estonia, Germany, Estonia, France, 

Greece and Poland, strongly criticised this hybrid financing ruling as it could be used to exploit 

mismatches between Member States’ tax systems (see Box 7.33 below).1765 These Member 

States were supported by the Commission, which concluded in a draft assessment that the 

Belgian practice (i) benefited only cross-border interest payments (harmful ring-fencing I 

characteristic) and (ii) was not open for Belgian-sourced income; if the creditor were located in 

Belgium, the benefit of the hybrid financing ruling would not have been available since this 

creditor would also have to follow the Belgian qualification as debt and, therefore, the interest 

received would have been taxed in Belgium. The Belgian domestic tax base was thus protected 

(harmful ring-fencing II characteristic).1766  

 

The Group was deeply divided on the question whether Belgium could be blamed for the 

adverse effects confirmed in the ruling as it is a consequence of a disparity between to Member 

States (see Box 7.33 below). As a result, the Group was confronted with the question of whether 

the harmful effects of this type of ruling should be considered as a Belgian issue, which should 

be addressed within the framework of pseudo-case law, or as a two-country issue, requiring a 

common solution in the context of a coordination exercise through the adoption of pseudo-

legislation or through harmonization; the later amendments to the PSD (anti-hybrid rule), and 

the later ATAD (see Chapter 8.6).1767 

 

Box 7.33: Group’s assessment of the Belgian Profit participating loan ruling (Case M/1, 2008) (2008) 

 

“DE, FR, EL, AT, PL and COM raised concerns regarding this ruling. Specific concerns expressed related to 

criterion 1 and 2 of the Code since, according to the interventions, the tax measure did not have any domestic 

impact so criterion 2a and 2b should receive a tick, and therefore also 1a and 1b should receive a tick (FR 

supported by others). PL also mentioned that the benefit of the measure was only available if the loan was 

provided by a foreign group company. 

 

The NL had doubts since, according to them, the Code rules do not apply to this case since the normal BE tax 

rules are being applied to this loan and difference of qualifications between Member States are not uncommon. 

Who is to blame? BE or the other Member State? Therefore, the NL suggested that any solution should not be 

found in the framework of the Code of Conduct. 

 
1763 See report of the Group of 20 November 2008, doc. no. 16084/08, par 13, p. 4, report of the Group of 29 

June 2009, doc. no. 10200/1/09, par. 16 and 22, p. 6-8 and report of the Group of 18 November 2009, doc. no. 

16233/09, par. 15-17, p. 5. 
1764 See room document #1 of the Group of 9 September 2008, p. 2. 
1765 See informal meeting minutes of the Group of 18 November 2008, p. 2. 
1766 See room document #3 of the Group of 18 November 2008. 
1767 For the position of Belgium, see room document #1 of the Group of 29 June 2009. 
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Finally, the Chair decided that COM should provide initial grids on the basis of the description of the BE ruling 

for the purpose of having a discussion on the evaluation of the measure. Therefore, COM presented the 

following grid 

 

                             1a 1b 2a 2b 3  4  5 

Hybrid finance ruling   V  V  V  V V X X 

 

[…] 

 

BE did not agree and mentioned the general nature of the qualification of the PPL. NL supported BE by 

mentioning that there are many differences of qualification in the EU but that this is outside the scope of the 

Code. Grids 1a and 1b should deserve a cross. Support from LU. 

 

DK mentioned that they understood the COM grid, however, also noted that this case is a borderline case from a 

Code perspective. There is ring-fencing since the ruling does not lead to a benefit in a pure BE situation. Support 

from DE and EE. 

 

ES also agrees that this is a borderline case but does not understand the COM position: why is BE to blame for 

the lack of harmonisation in this respect? Support from UK whereby UK mentions that it has domestic 

legislation in place to combat these mismatches. 

 

Chair sees that criterion 1 and 2 are relevant and we need more information in the form of a detailed analysis 

from COM on the ways the BE ruling interacts with other jurisdictions. The UK was invited to provide written 

material on their domestic provisions to deal with the PPL. The Chair added that the COM analysis could also 

include possible solutions (e.g. in the form of exchange of information) for the meeting on 28 January 2009. 

COM will take this opportunity as a possible stepping stone towards coordination (in line with our 

Communication) in the field of mismatches.” 

 

Source: informal meeting minutes of the Group of 18 November 2008, p. 2. 

 

Most Member States considered this case to be a “borderline case from a Code perspective”1768 

and the Group, eventually, decided that the identified harmful ring-fencing effects of the regime 

should be considered as a general two-country issue rather than as a specific Belgian 

problem.1769 The Group, therefore, decided to further examine the tax treatment of hybrid 

mismatches in a more general perspective in the context of possible tax coordination in the area 

of mismatches.1770 Notably, Belgium, Luxembourg and the Netherlands were opposed to such 

examination, because such mismatches would fall outside the scope of the Code and, therefore, 

outside the Group’s remit.1771 The follow-up eventually led to the adoption of several 

coordinated taxation policies to tackle issues in the area of international hybrid mismatches 

involving hybrid loans, hybrid entities and hybrid permanent establishments. All of these 

common taxation policies have served as forerunners for legally binding solutions leading to 

the revision of the PSD in 2014 (introducing an anti-hybrid rule) and the recent implementation 

of ATAD 1 and 2 (see Chapter 8.6). 

 

 

7.15  Free zone regimes  

 
1768 See informal meeting minutes of the Group of 18 November 2008, p. 2. 
1769 See informal meeting minutes of the Group of 18 November 2008, p. 2 and informal meeting minutes of the 

Group of 29 June 2009, p. 1. 
1770 See report of the Group of 20 November 2008, doc. no. 16084/08, par 13, p. 4 and subject no. 3, p. 14, report 

of the Group of 29 June 2009, doc. no. 10200/1/09, par. 16 and 22, p. 6-8 and report of the Group of 18 

November 2009, doc. no. 16233/09, par. 15-17, p. 5.  
1771 See informal meeting minutes of the Group of 15 May 2009, p. 4-5 and informal meeting minutes of the 

Group of 29 June 2009, p. 1. 



 276 

 

The Group has assessed many cases where a tax regime provided preferential treatment for 

‘special economic zones’. Special economic zones, often referred to as ‘free zones’, are 

designated parts of a country, usually in underdeveloped regions or economically weak areas. 

A common feature of this type of regime is that they offer more favourable tax conditions than 

those generally applicable in other parts of the country. The preferential tax treatment varies 

per zone depending on the economic effects aimed for and may, for example, consist of (i) 

reduced tax rates; (ii) tax exemptions; (iii) accelerated depreciation allowances; or (iv) 

administrative simplification.  

 

As shown in Table 7.14 below, free-zone regimes are, not by definition, considered harmful tax 

competition. Based on the written justification of supporting the economic development of 

certain regions (Paragraphs G2 and G3 of the Code; see Chapter 6.6.3), the Group has accepted 

and approved a large number of preferential regimes aimed at attracting investments in 

underdeveloped regions or economically weak areas of (dependent or associated territories of) 

Member States. Recently, the Group also approved a considerable number of free zone regimes 

of third countries in the context of the drawing up of the EU tax haven blacklist. Nevertheless, 

in several cases, a free zone regime was considered harmful, for example, because (i) tax 

benefits were granted for highly mobile activities (risk of lack of substance) and (ii) the 

procedure and conditions for granting a free zone permit were not clearly defined in public 

legislation and/or the permission to operate in the free zone was subject to discretionary powers 

(lack of transparency). 

 

Apart from having to conform to the principles and criteria of the Code, free zone regimes must 

respect the specific principles contained in the pseudo-legislation in this area (see Box 7.34 in 

this Section below)1772. Furthermore, when applying the justification of underdevelopment (see 

Chapter 6.6.3), the Group closely follows the Commission State aid rules on regional aid. These 

rules contain extensive and detailed conditions for regional aid regimes.1773 The most 

interesting technical and political aspects of the cases listed in the table are discussed below. 
 

Case 

no. 

Country and tax regime  

 

Harmful tax 

competition 

assessment (A) 

State aid 

assessment (B) 

N/1 Belgium – Employment zones regime Non-harmful (1999)1774 Not assessed or 

regional State aid 

compatible  

N/2 Belgium – Incentives for investments in 

certain regions regime 

Non-harmful (1999)1775 Not assessed or 

regional State aid 

compatible 

N/3 Belgium – Re-conversion zones regime Non-harmful (1999)1776 Not assessed or 

regional State aid 

compatible 

N/4 Denmark – Enterprise zones regime Non-harmful (1999)1777 Not assessed or 

regional State aid 

compatible 

 
1772 For the 2017-guidance on ‘special economic zones’, see annex III of report of the Group of 12 June 2017, 

doc. no. 10047/17 and for the Council’s endorsement, see Council Conclusions of 16 June 2017, doc. no. 

10391/17, p. 16-18. 
1773 See, e.g., Commission Guidelines on regional State aid for 2014-2020, OJEU C/209/2013, p. 1-45. 
1774 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1775 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1776 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1777 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
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N/5 Germany – Business Investment in former 

GDR and West Berlin regime 

Non-harmful (1999)1778 Not assessed or 

regional State aid 

compatible 

N/6 Germany – Equipment in former GDR and 

West Berlin regime 

Non-harmful (1999)1779 Not assessed or 

regional State aid 

compatible 

N/7 Germany – Commercial investments in 

FRG/GDR border area regime 

Non-harmful (1999)1780 Not assessed or 

regional State aid 

compatible 

N/8 Spain – Canary Islands REF regime Non-harmful (1999)1781 Not assessed or 

regional State aid 

compatible 

N/9 Spain – Basque Country Start up relief regime Non-harmful (1999)1782 Not assessed or 

regional State aid 

compatible 

N/10 Spain – Navarra Start up relief regime Non-harmful (1999)1783 Not assessed or 

regional State aid 

compatible 

N/11 France – Corsica incentive regime (I, II and II) Non-harmful (1999)1784 Not assessed or 

regional State aid 

compatible 

N/12 France – Tax free zones (ZFU) regime  Non-harmful (1999)1785 Not assessed or 

regional State aid 

compatible 

N/13 France – Enterprise zones regime Non-harmful (1999)1786 Not assessed or 

regional State aid 

compatible 

N/14 France – Overseas Departments regime Non-harmful (1999)1787 State aid rules not 

applicable 

N/15 France – Privileged investment zone (Nord-

Pas de Calais) regime 

Non-harmful (1999)1788 Not assessed or 

regional State aid 

compatible 

N/16 Ireland – Shannon Airport regime Harmful (2003)1789 Approved regional 

aid (1981-

1994)1790 and 

State aid 

(1998)1791 

N/17 Ireland – New investments / Buildings in 

rundown urban areas regime 

Non-harmful (1999)1792 Not assessed or 

regional State aid 

compatible 

 
1778 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1779 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1780 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1781 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1782 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1783 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1784 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1785 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1786 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1787 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1788 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1789 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12 in combination with report of 

the Group of 6 March 2003, doc. no. 7018/1/03 REV1, p. 4-6 and 24. 
1790 See Commission proposal for appropriate measures no. E/1/98 (Ireland), OJEU C/395/14, p. 14-18. 
1791 See Commission proposal for appropriate measures no. E/1/98 (Ireland), OJEU C/395/14, p. 14-18. 
1792 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
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N/18 The Netherlands – Accelerated depreciation of 

new buildings in certain regions regime 

Non-harmful (1999)1793 Not assessed or 

regional State aid 

compatible 

N/19 Finland – Accelerated depreciation / 

investments in developing regions regime 

Non-harmful (1999)1794 Not assessed or 

regional State aid 

compatible 

N/20 United Kingdom – Enterprise zones regime Non-harmful (1999)1795 Not assessed or 

regional State aid 

compatible 

N/21 United Kingdom – Small and Medium sized 

enterprises in Norther Ireland regime 

Non-harmful (1999)1796 Not assessed or 

regional State aid 

compatible 

N/22 Spain – Ceuta and Melilla regime Non-harmful (1999)1797 Not assessed or 

regional State aid 

compatible 

N/22 France – Building under urban and rural 

planning arrangements regime 

Non-harmful (1999)1798 Not assessed or 

regional State aid 

compatible 

N/23 Italy – Regional incentives south of Italy 

Mezzogiorno 

Non-harmful (1999)1799 Not assessed or 

regional State aid 

compatible 

N/24 Portugal – Madeira free zones regime Harmful (2003)1800 Approved regional 

aid (1987-

2014)1801 and 

State aid 

investigation 

opened (2018)1802 

N/25 Portugal (Madeira & Azores) – Industrial free 

zones regime 

Non-harmful (1999)1803 Not assessed or 

regional State aid 

compatible 

N/26 Greece – Small islands income tax reduction 

regime  

Non-harmful (1999)1804 Not assessed or 

regional State aid 

compatible 

N/27 The Netherlands Antilles – Free zones regime  Harmful (2003)1805 State aid rules not 

applicable 

 
1793 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1794 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 306. 
1795 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 306. 
1796 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 306. 
1797 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 306. 
1798 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 306. 
1799 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 306. 
1800 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 32, p. 12 in combination with report of 

the Group of 6 March 2003, doc. no. 7018/1/03 REV1, p. 4-6 and 30. 
1801 See, e.g., Commission State aid decision of 11 December 2002 no. SA.6220 (Régime d'aides financières et 

fiscales de la Zone franche de Madère) (2003/294/EC), OJEU L/111/2003, p. 45-49, Commission State aid 

decision of 27 June 2007 no. SA.21259 (Madeira Free Trade Zone) (2007/C), OJEU C/240/2007, p. 1-2 and 

Commission State aid decision of 1 August 2013 no. SA.34160 (Zona Franca Madeira) (2013/C), OJEU 

C/220/2013, p. 1-3. 
1802 See Commission State aid decision to initiate the formal investigation procedure of 6 July 2018, no. 

SA.21259 (Madeira Free Trade Zone) (2019/C), OJEU C/101/2019, p. 7-22 and Commission press release of 6 

July 2018, doc. no. IP/18/4384. 
1803 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 306. 
1804 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 307. 
1805 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 56, p. 19 in combination with report of 

the Group of 6 March 2003, doc. no. 7018/1/03 REV1, p. 4-6 and 33. 
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N/28 Aruba – Free zones regime  Harmful (2003)1806 and 

non-harmful (2017)1807 

State aid rules not 

applicable 

N/29 Latvia – Special economic zones and free 

ports  

Harmful (2003)1808 Not assessed or 

regional State aid 

compatible 

N/30 Lithuania – Free economic zone regime Harmful (2003)1809; no 

need to assess 

(2017)1810; and no need 

to assess (2018)1811 

Not assessed or 

regional State aid 

compatible 

N/31 Malta – Onshore free port regimes Non-harmful (2003)1812 Not assessed or 

regional State aid 

compatible 

N/32 Poland – Special Economic zones regime Harmful (2003)1813 Not assessed or 

regional State aid 

compatible 

N/33 Slovenia – Special Economic zones regime Non-harmful (2003)1814 Not assessed or 

regional State aid 

compatible 

N/34 Romania – Free zones regime Harmful (2006)1815 Not assessed or 

regional State aid 

compatible 

N/35 Romania – Disadvantaged zones regime Non-harmful (2006)1816 Not assessed or 

regional State aid 

compatible 

N/36 Slovenia – Tax relief Pomurje region regime Not formally assessed 

(2012)1817 

Approved regional 

aid (2010)1818 and 

approved regional 

aid (2013)1819 

N/37 Croatia – Profit tax act regime Non-harmful (2014)1820 Not assessed or 

regional State aid 

compatible 

N/38 Aruba – Special San Nicolas zone regime(C) Harmful (2018)1821 State aid rules not 

applicable 

N/39 Curacao – Ezone regime(C) Harmful (2018)1822 State aid rules not 

applicable 

N/40 Curacao – Manufacturing activities under the 

Ezone regime regime(C) 

Harmful (2018)1823 State aid rules not 

applicable 

 
1806 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 56, p. 19 in combination with report of 

the Group of 6 March 2003, doc. no. 7018/1/03 REV1, p. 4-6 and 31. 
1807 See report of the Group of 3 December 2018, doc. no. 9639/2/18, p. 54. 
1808 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 8.  
1809 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 8. 
1810 See report of the Group of 24 November 2017, doc. no. 14784/17, par. 17-19, p. 5. 
1811 See report of the Group of 20 November 2018, doc. no. 14364/18, par. 18, p. 4. 
1812 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 11. 
1813 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 13. 
1814 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 14. 
1815 See report of the Working Party on Enlargement of 26 June 2006, doc. no. 10879/06, p. 4. 
1816 See report of the Working Party on Enlargement of 26 June 2006, doc. no. 10879/06, p. 5. 
1817 See report of the Group of 22 November 2010, doc. no. 16766/10, par. 15, p. 5. 
1818 See Commission State aid decision of 8 December 2010 no. X301/2010 (Garancijska shema za Pomurje 2) 

(2010/C), OJEU C/331/2010, p. 11-12. 
1819 See Commission State aid decision of 12 December 2013 no. SA.37134 (Garancijska shema za Pomurje 2) 

(2013/C), OJEU C/297/2013, p. 53. 
1820 See report of the Group of 6 June 2014, doc. no. 10608/14, p. 3. 
1821 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 19. 
1822 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 58 
1823 See report of the Group of 26 November 2018, doc. no. 14364/18 COR 1, p. 1. 
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N/41 Poland – Investment zone regime Harmful (2019)1824 Not assessed or 

regional State aid 

compatible 

Table 7.14: Selection of pseudo-case law on free zone regimes. 

Note (A): This table only contains a selection of forty free zone regimes investigated by the Group so far. It, 

therefore, does not provide an exhaustive overview of such regimes investigated by the Group. For example, the 

table does not include free zone regimes of third countries that have recently been investigated in the context of 

the establishment of the EU tax haven blacklist. During this exercise, more than forty non-EU free zone regimes 

were assessed, of which a large part was found to be harmful and, therefore, had to be abolished in order to avoid 

blacklisting. 

Note (B): The term 'not assessed or regional State aid compatible' has been used in cases where it was difficult to 

establish whether a regime had been examined and/or approved by the Commission under the State aid rules on 

regional aid. 

Note (C): This regime has been assessed in the context of the drawing up of the EU tax haven blacklist (see Chapter 

5.6). 

 

Notably, during its first phase in 1998-2003, the Group investigated many free zone regimes of 

Member States and their dependent and associated territories. The majority of these regimes 

provided for a variety of very beneficial tax privileges, but most of them were approved by the 

Group based on the justification of supporting the economic development of certain regions 

(Paragraphs G2 and G3 of the Code).1825 A first example of a free zone regime that was found 

non-harmful during the initial phase is the Spanish Canary Islands REF regime (Case N/8, 

1999).1826 This regime provided for a reduction of the tax base between 30 and 50% in relation 

to income from the sale of eligible tangible assets produced in the Canary Islands (thus the tax 

rate could be reduced from 35% to 17,5%).1827 The eligible tangible assets related to agriculture, 

stock rearing, industrial or fishing activities, provided that the unloading, the handling, and the 

processing of these assets occurred in the Canary Islands. Alternatively, the regime provided 

for the allocation of up to 90% of the yearly undistributed profits to a tax-free reserve for certain 

investments in the Canary Islands. The Group approved this regime based on a detailed report 

submitted by Spain, claiming that the regime was essential for the development of the economic 

framework of the Canary Islands and that it compensated for the structural weakness of the 

regional economy1828.  

 

Another example of a non-harmful free zone regime is the Dutch Accelerated depreciation of 

new buildings in certain regions regime (Case N/18, 1999).1829 This regime allowed for 

accelerated depreciation of up to 50% of the construction costs for companies investing in a 

new building located in economically less developed areas of the Netherlands.1830 Also, the 

Finnish Accelerated depreciation / investments in developing regions regime (Case N/19, 1999) 

was assessed as non-harmful.1831 This regime provided for accelerated depreciation for 

companies making qualifying investments in the manufacturing and tourism industry in 

underdeveloped areas of Finland.1832  

 

 
1824 See report of the Group of 25 November 2019, doc. no. 14114/19, par. 10, p. 3 and report of the Group of 25 

November 2019, doc. no. 14114/19, ADD 3, p. 13-35. 
1825 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 67, p. 22. 
1826 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1827 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 152. 
1828 See the Spanish report annexed to report of the Group of 29 June 1999, doc. no. 9628/99 and for the 

discussion in the Group on this report, see report of the Group of 16 July 1999, doc. no. 10230/99, par 7, p. 12.  
1829 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1830 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p 164.  
1831 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 306. 
1832 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p 165. 
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Another example of a non-harmful free zone regime is the French Enterprise zones regime 

(Case N/20, 1999).1833 This regime allowed for a tax holiday: a complete exemption from 

corporate tax for ten years, for companies engaged in industrial or commercial activities in 

economically depressed areas of France.1834 The Group’s ‘non-harmful’ decision, in this case, 

was undoubtedly based on the fact that financial, banking and insurance activities were 

explicitly excluded from the regime’s scope of application.1835  

 

Only four free zones regimes were blacklisted during the Group's first phase of work. Among 

these was  the Portuguese Madeira free zones regime (Case N/24, 2003).1836 This regime 

provided for various tax privileges, including a full exemption from corporation tax and 

withholding tax on interest and royalties for companies engaged in a wide range of activities 

(including financial services) in designated free zones in Madeira.1837 The favourable treatment 

of the regime was only available in respect of transactions with non-residents (a harmful ring-

fencing I characteristic), and the regime was targeted at highly mobile financial activities 

(harmful lack of substance characteristic).1838 Not surprisingly, the Group, therefore, found the 

regime non-compliant with the principles and criteria of the Code to the extent that financial 

services activities were permitted in the free zone.1839 Nevertheless, Portugal did not agree with 

this finding. It believed that the Group had based its decision on an incorrect understanding of 

the regime, which would have led to an incorrect assessment under the two ring-fencing criteria 

of the Code. For instance, contrary to what the Group had concluded, both residents and non-

residents would have equal access to the favourable treatment of the regime, and there would 

be no discrimination of any kind.1840 Moreover, Portugal considered that the regime had not 

been assessed under the justification of underdevelopment (Paragraphs G2 and G3 of the 

Code).1841 Contrary to what (the procedure laid down in) these paragraphs requires, the regime 

would not have been assessed “from the perspective of its respective proportionality according 

to the economic objectives desired”.1842According to Portugal, the entire regime was justified, 

because it compensated for the evident geographical and economic disadvantages of Madeira, 

which would have led to major economic and social problems on the Island.1843 

 

Interestingly, shortly after the publication of the Primarolo report (1999), the Commission 

announced that it would no longer approve the regional aid granted under the then-existing and 

previously approved Madeira free zones regime.1844 In 2002, Portugal and the Commission 

 
1833 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 305. 
1834 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p 158. 
1835 See report of the Group of 23 November 1999, doc. no. 4901/99, p. 158. 
1836 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 56, p. 19 in 

combination with report of the Group of 6 March 2003, doc. no. 7018/1/03 REV1, p. 4-6 and 33 and for the 

Council’s endorsement see, Council Conclusions of 21 January 2003, doc. no. 5566/03, p. 6.  
1837 For the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 70. 
1838 See internal Commission document (2002) on the Portuguese Madeira free zones regime. 
1839 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 32 and 65, p. 12 and 21. 
1840 See report of the Group of 26 November 1998, doc. no. 12993/98 ADD1. 
1841 See footnote 8 of report of the Group of 23 November 1999, doc. no. 4901/99, p. 12. See also informal 

meeting minutes of the Group of 16/17 February 1999.  
1842 See internal Commission document (2001) on the Portuguese Madeira free zones regime. 
1843 See annex I of report of the Group of 23 November 1998, doc. no. 12993/98, report of the Group of 26 

November of 1998, doc. no. 12993/98, report of the Group of 5 February 1999, doc. no. 5775/99, report of the 

Group of 28 September 1999, doc. no. 1139/99 and internal Commission document (2001) on the Portuguese 

Madeira free zones regime. 
1844 See, e.g., Commission State aid decision of 11 December 2002 no. SA.6220 (Régime d'aides financières et 

fiscales de la Zone franche de Madère) (2003/294/EC), OJEU L/111/2003, p. 45-49. 
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reached a compromise with regard to a new State aid approved free zone regime.1845 In 

exchange for the continuation of the free zone regime, Portugal was required to exclude 

financial services and intra-group services from the regime’s scope of application.1846 

Following this adjustment, the continued regime was qualified as non-harmful by the Group.1847 

In line with the pre-2000 State aid approvals, the Group – reluctantly1848 – allowed for an 

extension of the old regime until the end of 2011 for companies that were established in the 

free zone before 2001.1849 It is evident, that in this case, State aid law took precedence over the 

Code’s harmful tax competition framework.  

 

In 2008, the Madeira regime came back on the Group’s agenda after the Commission, in mid-

2007, approved continuance of the regime for the regional development of Madeira.1850 This 

time the Group, for unknown reasons, agreed that there was no need to formally assesses the 

modified regime against the Code and the case was closed accordingly.1851 While the 

Commission re-approved the regime from a regional State aid-perspective in 20131852, it 

recently decided, in 2018, to open an in-depth State aid investigation to examine whether the 

tax privileges granted by Portugal to companies established in the Madeira free zone are in line 

with the Commission’s previous decisions approving it1853. According to the Commission, 

Portugal would have failed to respect a number of essential conditions of these decisions, 

including the requirement (i) that the free zone company profits benefiting from the corporate 

income tax reductions originated exclusively from activities carried out in Madeira (ii) and that 

the beneficiary companies actually created and maintained jobs in Madeira.1854 If this is true, 

then the question arises whether this continued regime is compatible with the principles and 

criteria of the Code, including the conditions for acceptance under the justification of 

supporting the economic development of certain regions. Remarkably, the Group has not (yet) 

addressed this potential non-compliance. 

 

Two other examples of free zone regimes condemned as harmful during the Group’s early years 

of work concern the Dutch Antillean Free zone regime (Case N/27, 2003) and the Aruban Free 

zone regime (Case N/28, 2003). The major reason for blacklisting these two regimes, which 

share a common design, concerned the availability of a reduced corporate tax rate of 2% for 

companies engaged in qualifying activities, including intra-group financial activities in a 

 
1845 See Commission State aid decision of 11 December 2002 no. N222a/2002 (Régime d'aides de la zone 

franche de Madère pour la période 2003-2006) (2003/C), OJEU C/65/2003, p. 23-24. 
1846 See Commission press release of 11 December 2002, doc. no. IP/02/1849. 
1847 See report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and p. 30. 
1848 See internal Commission document (2002) on the Portuguese Madeira free zones regime. 
1849 See, e.g., report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, par. 6, p. 2 and for the Council’s 

endorsement, see Council Conclusions of 21 January 2003, doc. no. 5566/03, p. 6.  
1850 See Commission State aid decision of 27 June 2007 no. SA.21259 (Madeira Free Trade Zone) (2007/C), 

OJEU C/240/2007, p. 1-2 and Commission press release of 27 June 2007, doc. no. IP/07/891. 
1851 For the agreed description, see room document [#] of the Group of 7 May 2008 and for the Group’s decision, 

see report of the Group of 26 November 2008, doc. no. 16084/1/08 REV 1, par. 16, p. 4. 
1852 See Commission State aid decision of 1 August 2013 no. SA.34160 (Zona Franca Madeira) (2013/C), OJEU 

C/220/2013, p. 1-3. 
1853 See Commission State aid decision to initiate the formal investigation procedure of 6 July 2018, no. 

SA.21259 (Madeira Free Trade Zone) (2019/C), OJEU C/101/2019, p. 7-22. 
1854 See Commission press release of 6 July 2018, doc. no. IP/18/4384. 
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designated free zone.1855 Both Dutch overseas territories – represented by the Netherlands1856 – 

did not agree with the Group’s harmful assessment, because, in their view, “it has not been 

made clear which, if any, aspects of this regime are harmful”1857. Interestingly, the Commission 

acknowledged that “these arguments may have some justification in them”1858, but, at the same 

time, noted that “they are unlikely to receive much sympathy from the […] Group”1859. They 

are rare in that no concrete rollback proposal was tabled until only the very last stage before the 

2003-tax package agreement (see Section 7.8 above). While disagreeing with the Group's 

findings, both Dutch overseas territories, eventually, committed themselves to exclude financial 

activities (e.g., financial services, financial leasing activities and insurance activities), both 

intra-group and in relation to third parties, from the regime’s scope of application.1860   

 

In 2003, the Council Enlargement Group examined several additional free zone regimes of 

candidate Member States in the context of the EU-accession negotiations. An example of a 

regime found harmful on that occasion was the Latvian Special economic zones and free ports 

regime (Case N/29, 2003).1861 This regime provided various tax benefits, including a partial 

(80%) corporate tax exemption, accelerated depreciation and extended loss carryforward, for 

companies engaged in a wide range of activities in a designated free zone.1862 The regime did 

not impose any restrictions on the type of activities a company could perform. As with many 

other free zone regimes, this regime required a permit to establish a company in one of the 

designated free zones. This permit, granted on a case-by-case basis, specified, among other 

things, the type and amount of investments and activities, conditions for new jobs, new 

technologies, minimum turnover, export percentage and duration of the contract.1863 The Group 

assessed this regime to be harmful on the basis that (i) tax benefits were available to (highly 

mobile activities of) financial institutions (harmful lack of substance characteristic) and (ii) the 

conditions for establishing a company in the free zone were not published in legislation, and 

the permission to operate in the zone was subject to discretionary powers (harmful lack of 

transparency characteristics).1864 To bring the regime in line with the Code by the date of EU-

accession, Latvia ensured that the benefits of the regime would no longer be available for 

 
1855 For the Group’s decisions, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 56, p. 19 

and 315 in combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and p. 31 

(for the Aruban Free zone regime) and p. 32 (for the Dutch Antillean Free zone regime); for the Council’s 

endorsements, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; and for the agreed descriptions, 

see report of the Group of 23 November 1999, doc. no. 4901/99, p. 276 (for Aruban Free zone regime) and p. 

275 (for the Dutch Antillean Free zone regime). 
1856 See footnote 19 of report of the Group of 23 November 1999, doc. no. 4901/99, par. 56, p 19. 
1857 See internal Commission document (2002) on the Aruban Free zone regime and internal Commission 

document (2002) on the Dutch Antillean Free zone regime. 
1858 See internal Commission document (2002) on the Aruban Free zone regime and internal Commission 

document (2002) on the Dutch Antillean Free zone regime. 
1859 See internal Commission document (2002) on the Aruban Free zone regime and internal Commission 

document (2002) on the Dutch Antillean Free zone regime. 
1860 See report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6 and p. 31 (for the Aruban Free 

zone regime) and p. 32 (for the Dutch Antillean free zone regime). 
1861 For the Group’s decision, see report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 

13213/03, p. 8; for the Council’s endorsement, see Council Conclusions of 13 October 2003, doc. no. 13098/03; 

and for the Commission’s draft assessment, see meeting document of the Commission of 5 June 2003, doc. no. 

82/03, p. 116-118. 
1862 For the agreed description, see meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 25-

28. 
1863 See meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 25-28. 
1864 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 8 and meeting 

document of the Commission of 5 June 2003, doc. no. 82/03, p. 116-118. 
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financial institutions in the free zone.1865 To enhance transparency and to limit the discretionary 

power of the management company, Latvia also agreed to publish detailed guidelines on the 

procedure and conditions for granting a free zone permit.1866  

 

Another example of a free zone regime found harmful by the Enlargement Group is the 

Lithuanian Free economic zones regime (Case N/30, 2003).1867 This regime was designed to 

create jobs and attract capital investment in certain underdeveloped regions of Lithuania.1868 

The regime provided for a reduction of the corporate income tax paid (up to 100% during the 

first five years, and to 50% during the following five or ten years) for companies engaged in a 

wide range of activities in a designated free zone.1869 Activities such as financial, banking and 

insurance activities were permitted under the regime. While in theory, the regime was open to 

all taxpayers, it was particularly beneficial if foreign investors acquired at least 30% of the 

capital of the (free zone) company and invested at least USD 1 million. Not surprisingly, the 

Group, therefore, condemned the regime on the basis that (i) it favoured foreign investors and 

discriminated against domestic investors (a harmful ring-fencing characteristic I) and (ii) highly 

mobile (banking and insurance) activities were also eligible for the preferential treatment 

(harmful lack of substance characteristic).1870 Lithuania was, subsequently, ordered to remove 

both the favourable treatment of foreign investors and the possibility to conduct banking and 

insurance activities in the free zone.1871 In the years 2017-2018, the Lithuanian regime returned 

to the agenda of the Group after it had modified the regime several times by (i) allowing 

additional activities and (ii) extending the preferential treatment by granting a complete tax 

exemption for the first ten years, followed by a reduced tax rate (of 50%) for the following six 

years.1872 In all cases, the Group agreed that there was no need to formally assess these changes 

against the Code.1873 It appears that these decisions have been based on the fact that the regime 

was considered compatible with the rules on regional (state) aid.1874  

 

One last example of a free zone regime blacklisted by the Enlargement Group is the Polish 

Special economic zones regime (Case N/32, 2003).1875 This regime allowed for various tax 

exemptions and tax privileges for companies engaged mainly in manufacturing activities in 

 
1865 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 8 and meeting 

document of the Commission of 5 June 2003, doc. no. 82/03, p. 27 and 116. 
1866 See meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 27 and 117. 
1867 For the Group’s decision, see report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 

13213/03, p. 8; for the Council’s endorsement, see Council Conclusions of 13 October 2003, doc. no. 13098/03; 

and for the Commission’s draft assessment, see meeting document of the Commission of 5 June 2003, doc. no. 

82/03, p. 126-128. 
1868 See report of the Group of 20 November 2018, doc. no. 14364/18 ADD 5, p. 4.  
1869 For the agreed description, see meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 32-

33. 
1870 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 8 and meeting 

document of the Commission of 5 June 2003, doc. no. 82/03, p. 126-128. 
1871 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 8. 
1872 For the agreed description, see report of the Group of 20 November 2018, doc. no. 14364/18 ADD 5. 
1873 For the Group’s 2017-decision, see informal meeting minutes of the Group of 25 January 2017, p. 3 informal 

meeting minutes of the Group of 7 April 2017, p. 3, informal meeting minutes of the Group of 8 June 2017, p. 5, 

and report of the Group of 24 November 2017, doc. no. 14784/17, par. 17-19, p. 5 and for the Group’s 2018-

decision, see report of the Group of 20 November 2018, par. 18, p. 4. 
1874 See room document #[?] of the Group of 8 June 2017, p. 2 and 6 (for the Group’s 2017-decision) and report 

of the Group of 20 November 2018, doc. no. 14364/18 ADD 5 (for the Group’s 2018-decision).  
1875 For the Group’s decision, see report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 

13213/03, p. 13; for the Council’s endorsement, see Council Conclusions of 13 October 2003, doc. no. 

13098/03; and for the Commission’s draft assessment, see meeting document of the Commission of 5 June 2003, 

doc. no. 82/03, p. 159-163. 
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designated and often underdeveloped and economically weak areas in Poland.1876 In most cases, 

the free zone permit was issued following a tender-procedure by the management company 

(i.e., a company in which the State holds a majority of votes1877) of the free zone. In cases of 

significant economic importance, however, this standard procedure was disregarded and the 

permit was generally granted through direct involvement of the Polish Minister for Economic 

Affairs.1878 As a result, the Minister was in the position to grant a permit to a company at his 

discretion.1879 Not surprisingly, the Group, therefore, assessed the regime as harmful based on 

the fact that the terms and conditions for establishing a company in the free zone were not 

published in legislation and that the permission to be active in the zone was subject to 

discretionary powers (harmful lack of transparency characteristics).1880 

 

An example of a regime which, on the other hand, was not found harmful by the Enlargement 

Group is the Maltese Onshore free port regime (Case N/31, 2003).1881 This regime provided for 

a full exemption from corporate income tax and withholding tax on dividends, interest and 

royalties and an exemption from customs and excise duty for companies carrying on port-

related activities in a designated free zone in the port of Marsaxlokk Bay in Malta.1882 Eligible 

activities included, for example, the labelling, packaging, sorting, warehousing, storage, 

exhibition or assembly of any goods, materials, commodities, equipment, plant or machinery 

or the provision of services similar to or complementary to these activities.1883 The Group 

approved this regime on the basis that (i) it was not ring-fenced; (ii) no tax benefits were 

available for mobile activities but only for genuine local economic activities (no lack of 

substance); (iii) there was a direct link between the size of the benefits and the size of the 

investment in tangible assets; and (iv) the benefits were limited in accordance with the regional 

aid rules.1884  

 

In 2006, the Council’s Enlargement Group, once again, assessed several free zone regimes in 

the context of the accession of several new candidate Member States to the EU. An example of 

a regime found to be harmful is the Romanian Free zone regime (Case N/34, 2006).1885 This 

regime provided for a complete corporate tax exemption for companies engaged in a wide range 

of activities in a designated free zone.1886 The eligible activities included financial and banking 

activities, selling and purchasing (trade), international transport and transport-related 

 
1876 For the agreed description, see meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 56-

60. 
1877 See meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 56. 
1878 See meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 57. 
1879 See meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 161. 
1880 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 13 and meeting 

document of the Commission of 5 June 2003, doc. no. 82/03, p. 159-163. 
1881 For the Group’s decision, see report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 

13213/03, p. 11; for the Council’s endorsement, see Council Conclusions of 13 October 2003, doc. no. 

13098/03; and for the Commission’s draft assessment, see meeting document of the Commission of 5 June 2003, 

doc. no. 82/03, p. 150-151. 
1882 For the agreed description, see meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 48-

49. 
1883 See meeting document of the Commission of 5 June 2003, doc. no. 82/03, p. 48. 
1884 See report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 13213/03, p. 11 and meeting 

document of the Commission of 5 June 2003, doc. no. 82/03, p. 150-151. 
1885 For the Group’s decision, see report of the Working Party on Enlargement of 26 June 2006, doc. no. 

10879/06, p. 4; for the Council’s approval, see Council Conclusions of 27 July 2006, doc. no. 11509/06; and for 

the Commission’s draft assessment, see meeting document of the Commission of 11 May 2006, doc. no. 74/06, 

p. 31-32. 
1886 For the agreed description, see meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 10-

11. 
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services.1887 The qualifying activities, in particular, the banking and financial services activities, 

combined with the absence of substance requirements, made the Group condemn this regime 

as harmful.1888 

 

By contrast, as regards the Romanian Disadvantaged zones regime (Case N/35, 2006), the 

Enlargement Group came to a ‘non-harmful’ decision in 2006.1889 This regime provided for a 

complete corporate tax exemption for companies performing new activities (e.g., in the area of 

agriculture, fishery, constructions and transportation) in designated zones in Romania.1890 

These restricted activities (excluding financial and banking activities) combined with the 

requirements of substantial economic presence and employment led the Group to approve this 

regime.1891 Also, in this case, the Group's decision appears to have been based on the fact that 

Romania had aligned its regime with the rules on regional (state) aid.1892 

 

Another example of a non-harmful free zone regime is the Slovenian Tax relief Pomurje region 

regime (Case N/36, 2012).1893 This regime provided various tax incentives for companies that 

were mainly engaged in industrial activities in the underdeveloped and economically weak 

Pomurje region of Slovenia.1894 A corporate tax incentive amounting to 70% of the wage costs 

(but only up to the amount of the tax base) was granted to a company employing a 

‘disadvantaged worker’. Also, an investment incentive was granted for the same percentage 

(again, only up to the amount of the tax base) if the company invested in qualifying assets.1895 

In this case, the Group considered that there was no need to formally assess this regime against 

the Code since it was (i) not open to (intra-group) financial services and (ii) considered to be in 

accordance with the regional aid rules.1896 

 

A further example of a non-harmful free zone regime concerns the Croatian Profit tax act (Case 

N/37, 2014).1897 As part of its commitment to bring its corporate tax system in line with the 

Code before the date of EU accession (in 2013), Croatia abolished several regimes and 

introduced new tax incentives for taxpayers engaged in economic activities in certain 

underdeveloped and economically weak areas of Croatia.1898 The preferential tax treatment in 

these new free zones consisted of a full corporate tax exemption and a reduced corporate tax 

rate (50% of the standard rate  of 20%, resulting in an effective rate of 10%) for companies 

 
1887 See meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 10. 
1888 See report of the Working Party on Enlargement of 26 June 2006, doc. no. 10879/06, p. 4 and meeting 

document of the Commission of 11 May 2006, doc. no. 74/06, p. 31-32. 
1889 For the Group’s decision, see report of the Working Party on Enlargement of 26 June 2006, doc. no. 

10879/06, p. 5; for the Council’s endorsement, see Council Conclusions of 27 July 2006, doc. no. 11509/06; and 

for the Commission’s draft assessment, see meeting document of the Commission of 11 May 2006, doc. no. 

74/06, p. 32-34. 
1890 For the agreed description, see meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 11-

14. 
1891 See report of the Working Party on Enlargement of 26 June 2006, doc. no. 10879/06, p. 5 and meeting 

document of the Commission of 11 May 2006, doc. no. 74/06, p. 32-34. 
1892 See meeting document of the Commission of 11 May 2006, doc. no. 74/06, p. 13-14. 
1893 For the Group’s decision, see report of the Group of 22 November 2010, doc. no. 16766/10, par. 15, p. 5. 
1894 For a description of this regime, see room document #2 of the Group of 20 May 2010, p. 7 and for further 

details, see report of the Group of 25 May 2010, doc. no. 10033/10, par. 23, p. 7, informal meeting minutes of 

the Group of 20 May 2010 and informal meeting minutes of the Group of 19 November 2010. 
1895 See room document #2 of the Group of 20 May 2010, p. 7. 
1896 See report of the Group of 22 November 2010, doc. no. 16766/10, par. 15, p. 5. 
1897 For the Group’s decision, see informal meeting minutes of the Group of 3 June 2014, p. 2 and report of the 

Group of 6 June 2014, doc. no. 10608/14, p. 3. 
1898 See letter of the Ministry of Finance of the Republic of Croatia of 18 February 2014 and room document #3 

of the Group of 3 June 2014.  



 287 

which (i) carried out certain activities in designated regions and (ii) recruited least 50% of their 

total number of employees was from residents in those regions.1899 The Group did not identify 

any harmful features in these free zone arrangements.1900 Again, this decision seems to be based 

on the fact that the regime was considered compatible with the rules on regional aid.1901 

 

A final recent example of a harmful free zone regimes regards the Polish Investment Zone 

regime (Case N/41, 2019). This regime granted a tax exemption (capped at a maximum amount) 

for income obtained by a taxpayer engaged in (i) traditional production activities and/or (ii) 

business services activities, such as, e.g., financial auditing; accounting; it-services; research 

and development; and call centre activities.1902 The Group concluded that regime was harmful 

because it was partially de jure ring-fenced insofar as the business services sector concerned.1903 

In order to benefit from the tax exemption, a multinational group of companies establishing a 

business centre in Poland had to fulfil a number of specific conditions which, in practice, 

entailed that these business centres were obliged to carry out transactions mainly with non-

residents. 

 

Based on this pseudo-case law, the Group in 2017, agreed on guidance on ‘tax privileges related 

to special economic zones’ (see Box 7.35 below), providing insights into final assessments of 

free zone regimes previously discussed in the Group.1904 The guidance clarifies the application 

of the assessment criteria regarding free zone regimes. Already in 2013, the Group began 

working energetically on the preparation of guidance for various types of preferential tax 

regimes and quickly reached consensus on the section covering free zone regimes1905. However, 

because further discussion on other sections appeared to be necessary1906, and this work was 

suspended following developments in the context of the OESO/BEPS-project1907, the Group 

never reached political agreement on the guidance as a whole. After publication of the final 

OECD/BEPS-reports in 2015, it was decided that the development of the guidance should 

continue in a revised form1908. Eventually, it took until mid-2017 before the Group was able to 

reach political agreement on the transformation of the (old) section on free zone regimes into a 

new updated and separate guidance (see Box 7.34 below)1909. 

 
1899 For the agreed description, see room document #2 of the Group of 27 January 2014 and for the repeal of old 

regimes, see room document #3 of the Group of 3 June 2014 and the letter of the Ministry of Finance of the 

Republic of Croatia of 18 February 2014. For further details, see also room document #3 of the Group of 3 June 

2014 and the letter of the Ministry of Finance of the Republic of Croatia of 18 February 2014. 
1900 See informal meeting minutes of the Group of 3 June 2014, p. 2 and report of the Group of 6 June 2014, doc. 

no. 10608/14, p. 3. 
1901 See also the letter of the Ministry of Finance of the Republic of Croatia of 18 February 2014. 
1902 For the agreed description of the regime, see report of the Group of 25 November 2019, doc. no. 14114/19 

ADD 3, p. 2-12. See also working paper of the Group of 13 May 2019, doc. no. 6064/2019 ADD 1 and report of 

the Group of 13 May 2019, doc. no. 6064/2019 ADD 2. 
1903 For the Group’s assessment of the regime, see report of the Group of 25 November 2019, doc. no. 14114/19 

ADD 3, p. 13-35.  
1904 For this guidance, see annex III of report of the Group of 12 June 2017, doc. no. 10047/17 and for the 

Council’s endorsement, see Council Conclusions of 16 June 2017, doc. no. 10391/17, p. 16-18. 
1905 For the Group’s agreement on this section of the (draft) guidance, see report of the Group of 21 June 2013, 

doc. no. 11465/13, par. 16, p. 6 and informal meeting minutes of the Group of 20 March 2013, p. 8.  
1906 See report of the Group of 21 June 2013, doc. no. 11465/13, para. 16, p. 6 and informal meeting minutes of 

the Group of 20 March 2013, p. 8. 
1907 See room document #1 of the Group of 7 April 2015, p. 2 and room document #2 of the Group of 23 July 

2015, p. 3.  
1908 See room document #2 of the Group of 17 September 2015, p. 5.  
1909 For work on this guidance, see meeting document of the Group of 20 February 2017, doc. no. 1651/2017 

REV1, meeting document of the Group of 23 March 2017, doc. no. 3492/2017 and working document of the 

Group of 2 June 2017, doc. no. 6146/2017.  
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Box 7.34: Guidance on tax privileges related to special economic zones (2017) 

 

“Without prejudice to the second paragraph of letter G of the Code of Conduct, the specific and detailed State Aid 

rules based on Article 107 TFEU and any other Guidance Notes that may be applicable to specific regimes, 

business tax privileges available for a special geographic area of a Member State ("special economic zones") will 

be the object of particular scrutiny by the Code of Conduct Group when one or more of the following circumstances 

are met: 

 

a. access to the zone, either de jure or de facto, specifically favours foreign investors or discriminates against 

domestic investors or the tax benefits available to companies operating in the zone specifically favour transactions 

with non-residents or discriminate against domestic transactions; 

 

b. the regulations for the zone place restrictions on activities that require a substantial economic presence; 

 

c. the regulations do not require a definite de jure and de facto link between real economic activity carried on 

within the zone (such as distribution and manufacturing activities and activities that generate employment, assets 

and investments) and the profits for which the tax privilege is granted; 

 

d. tax privileges are available also for the highly mobile activities (for example, activities typical of the banking 

or insurance industry, intra-group services or activities consisting only of the holding of equity participations and 

earning only dividends and capital gains) that are permitted in the zone; 

 

e. there is a lack of regular tax audits verifying that the profits accruing in the zone and allocated to the activities 

to which tax privileges are available are commensurate with those activities; 

 

f. the terms and conditions for establishing a zone, for being allowed to operate in the zone and for the benefits 

available for companies operating in a zone are not clearly defined in public legislation or are not limited in time, 

or permission to establish a zone or to be active in a zone is subject to discretionary powers.” 

 

Source: annex III of report of the Group of 12 June 2017, doc. no. 10047/17, p. 25. 

 

It seems that this guidance has not yet played a major role in recent assessments of the Group. 

Nevertheless, some observations can be made. First of all, the guidance seems to be in line with 

existing pseudo-case law of the Group, and, in fact, provides a detailed elaboration of the 

application of the five assessment criteria of the Code in relation to free zone regimes. For 

example, point (a) aims to target de jure or de facto ring-fenced free zone regimes. The 

Portuguese Madeira free zone regime (Case N/24, 2003) and the Lithuanian Free economic 

zone regime (Case N/30, 2003) discussed above, are examples of cases where the existence of 

such a harmful (ring-fencing) feature was an important reason to condemn both regimes. 

 

In addition, points (b), (c) and (d) can be considered as a further elaboration of the prohibition 

of the lack of substance as prescribed by the substance criterion of the Code. Point (d) highlights 

that if mobile or financial activities are covered, this may indicate that the regime is harmful.1910 

The guidance specifically mentions the banking/insurance sector, intra-group services and 

activities of holding companies as examples of highly mobile activities. In this context, the 

Group, for example, approved the Dutch Antillean Free Zone regime (Case N/27, 2003) and 

the Aruban Free Zone regime (Case N/28, 2003) after financial activities were excluded from 

the regime’s scope of application. 

 

In line with the principles of the modified nexus approach, as agreed in the context of the 

OECD/BEPS-project1911, point (c) of the guidance requires a clear link between the activity 

 
1910 See also working document of the Group of 23 March 2017, doc. no. 3492/2017, p. 1. 
1911 See OECD BEPS Report Countering Harmful Tax Practices More Effectively, Taking into Account 

Transparency and Substance, Final Report, 5 October 2015, p. 23-43. 
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carried out by the taxpayer in the free zone and the profits benefiting from preferential tax 

treatment under the regime.1912 To this end, the guidance underlines that activities, such as 

production or distribution, necessarily involve local economic substance. The Maltese Onshore 

free port regime (Case N/31, 2003) and the Romanian Disadvantaged zones regime (Case N/35, 

2006) are examples of cases where the Group confirmed the existence of such real local 

economic activities and, on that basis, approved both regimes. 

 

Point (e) of the guidance is based on the profit determination criterion of the Code, which 

prohibits lack of arm’s length dealing, and underlines the need for regular tax audits to verify 

that the profits of the free zone company benefiting from preferential tax treatment are 

generated by local activities.  

 

Finally, point (f) of the guidance is an elaboration of the transparency criterion of the Code and 

requires the publication of detailed guidelines on the procedure and conditions for the granting 

of a free zone permit to ensure transparency and limit discretionary powers. The Latvian Special 

economic zones and free ports regime (Case N/29, 2003) and the Polish Special economic zones 

regime (Case N/32, 2003) are examples of a case in which this requirement was not met. 

Therefore, the Group considered both regimes to be harmful.  

 

Based on this guidance, the Group has recently assessed more than forty free zones of third 

countries in the context of the drawing up of the EU tax haven blacklist. Examples of free zone 

regimes found harmful are the Aruban Special San Nicolas zone regime (Case N/38, 2018)1913 

and the Curaçao Ezone regime (Case N/39. 2018)1914. 

 

 

7.16 Summary and conclusions 

 

This Section is divided into three Subsections. While Section 7.16.1 focusses on the content of 

pseudo-case law adopted by the Group, Section 7.16.2 contains conclusions on its effectiveness 

in tackling harmful tax competition. Section 7.16.3 provides conclusions on the relationship 

between the Group’s pseudo-case law and the Commission’s State aid investigations. 

 

 

7.16.1 Content of the pseudo-case law of the Group 

 

The Group’s work in assessing the compatibility of potentially harmful tax regimes with the 

Code, known as pseudo-case law, has significantly changed the tax landscape within the EU 

and internationally over the past two decades. This pseudo-case law, which relies on peer 

pressure and monitoring rollback commitments for effectiveness, has led to the dismantling 

many different types of harmful tax measures and administrative practices of Member States, 

their dependent or associated territories and even third-countries, especially in the context of 

the recent drawing up of the EU tax haven blacklist. It has contributed to a significant reduction 

of internal market distortions and has led to fairer tax competition between Member States and 

in relation to third countries.  

 

 
1912 See also working document of the Group of 23 March 2017, doc. no. 3492/2017, p. 1 and working document 

of the Group of 20 February 2017, doc. no. 1651/2017 REV1, p. 2-3. 
1913 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 19. 
1914 See report of the Group of 6 March 2018, doc. no. 6671/18, p. 58. 
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The pseudo-case law restricts Member States’ tax sovereignty since they must respect the 

boundaries outlined by the Group when amending existing tax regimes or introducing new ones. 

At the same time, it has provided stability and certainty for business and the investment climate 

in the EU, because all Member States have to stick to the same pseudo-legal political principles 

and criteria. Moreover, the pseudo-case law can be considered to form part of the acquis 

communautaire, which cannot be disregarded by (future) Member States and their dependent 

or associated territories, nor by third countries in their relations with the EU. The Group’s recent 

work on the EU tax haven blacklist has already proved effective in this respect. 

 

The pseudo-case law does not provide clear-cut reasons why regimes have been accepted, 

approved or found harmful by the Group. However, for most types of regimes, it provides 

general guiding principles, which can be used as a precedent benchmark by Member States 

when introducing a new or amending an existing preferential tax regime. On a more general 

note, it shows that the Group has accepted and approved several cases where a preferential 

regime provided for a (significant) lower effective tax rate than the standard rate of the 

benchmark tax system for different types of income (e.g., intellectual property income, interest 

income, capital gains, deduction for equity, liquidation losses, etc.). This shows that, like the 

legal State aid prohibition, the Code allows Member States, under certain conditions, a certain 

degree of flexibility to tax one type of income, sector or region at a lower level of taxation 

without this automatically being considered harmful. The following category-specific 

conclusions may be drawn from the pseudo-case law on the compatibility of different 

preferential national tax regimes with the Code: 

 

-  generic corporate tax regimes are, in principle, not covered by the Code because they 

do not meet the gateway criterion. Nonetheless, elements of such regimes might be 

covered and run the risk of being considered harmful in cases where specific types of 

income, such as interest or royalties, are effectively taxed at a significantly lower tax 

rate than the standard corporate tax rate. The Group considered the significantly lower 

taxation of passive interest income (in one case) and rental income (in another case) to 

be harmful tax competition, because, in practice, the preferential treatment benefitted 

transactions with non-residents to a disproportionate extent, leading to a ‘harmful’ 

assessment on a de facto ring-fencing basis.  

  

-  shareholder tax regimes are generally not scrutinised by the Group, because they are 

applied at shareholder-level and, therefore, in principle, are not covered by the Code. 

Nonetheless, such regimes have been considered covered in cases where the interaction 

between the tax levied at company-level and shareholder-level was part of a preferential 

tax scheme. The scrutinised regimes consisted of two basic forms, i.e., (i) the granting 

of a refund of corporation tax to certain (foreign) shareholders of domestic companies 

and (ii) the introduction of an additional layer of taxation at the level of the resident 

shareholder for deemed dividend payments in case of a zero-rate regime at company 

level. Elements of such regimes have been considered harmful in cases where the 

combination of the general corporate tax system with the shareholder tax regime was 

designed to provide a significantly low(er) effective tax rate on foreign investors’ 

business profits, while the interaction of both taxes ensured taxation of existing domestic 

business profits at the standard tax rate, implying de facto ring-fencing. 

 

- interest regimes (for non-conduit situations) offering preferential tax treatment for 

(intra-group) interest income and/or interest expenses are not harmful per se. However, 

such regimes run a major risk of being considered Code-incompatible if the domestic 
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tax base is formally protected (ring-fenced) in any way. Such formal ring-fencing has 

been found harmful, especially in cases where the regime only benefited transactions 

with non-residents (and, therefore, was not open to domestic-source (intra-group) 

interest income). On the other hand, the Group accepted or approved different types of 

interest regimes without formal ring-fencing features, even though their preferential 

treatment (e.g., the reduction of the tax base for intra-group interest income in one case) 

was limited to intra-group finance companies and/or in practice mainly benefited 

transactions with non-residents.  

 

- notional interest deduction regimes (NID-regimes), either equity stock-based or 

incremental-based, are embraced methods to reduce the indebtedness of multinational 

companies and to increase capital investments (to reduce the fiscal bias against equity 

financing). Both types of regimes, however, run a major risk of being considered 

harmful if they are not equipped with an adequate anti-abuse framework to tackle tax 

avoidance practices, in particular, abusive intra-group transactions. This anti-abuse 

requirement is particularly relevant for equity stock-based NID-regimes, because such 

regimes can provide ‘windfall profits’ for companies and thus might encourage harmful 

tax competition.  

 

- intellectual property regimes, either front-end (cost) based or back-end (income) based, 

have been considered acceptable methods to stimulate research and development. 

Considering the importance of a prosperous innovation sector in the EU, the Group 

especially embraced front-end regimes as an effective policy instrument for boosting 

research and development. Another reason for their acceptance is related to the fact that 

these regimes are limited by budget (i.e., research and development expenditures 

incurred) and demand economic substance by nature. The picture regarding back-end 

regimes (notably patent boxes), is slightly different. Recent pseudo-case law reaffirmed 

that patent boxes are accepted from a Code-perspective if benefits are not granted in the 

absence of genuine economic activity. They need to be in line with the OECD modified 

nexus approach, which requires de facto a strong territorial connection between the 

research and development costs incurred by the taxpayer to develop a patent or know-

how and the profits made by that patent or know-how to which the patent box regime 

may be applied. Finally, pseudo-case law allows a certain degree of protection of the 

domestic tax base (e.g., by limiting the deduction of royalties at the level of a resident 

affiliated paying group company) to make the patent box acceptable from a budgetary 

point of view. 

 

- insurance company regimes run a significant risk of being considered harmful tax 

competition if they (i) allow for the creation of a tax-exempt risk reserve allowing 

disproportionate amounts of insurance profits to be added to the reserve that exceed the 

real and usual business risks of insurance companies or (ii) provide for a partial or 

complete exemption from corporate income tax or a reduction in the tax base for 

insurance profits.  

 

- holding company regimes (participation exemptions) have been considered embraced 

methods to avoid international economic double taxation. Such regimes, however, run 

a significant risk of being incompatible with the Code if they (i) are not combined with 

an appropriate anti-abuse framework (CFC-legislation or other anti-abuse rules (e.g., a 

switch-over provision with a ‘subject-to-tax’-clause)) and/or (ii) contain asymmetric 

provisions allowing the deduction of capital losses whereas capital gains are exempt. It 
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seems that, under specific circumstances, an asymmetric element might, however, be 

accepted (carve-out) from a Code-perspective, such as deduction of losses related to a 

decrease in value of a subsidiary through depreciation or the recognition of a liquidation 

loss. In such cases, losses might be tax-deductible, while a corresponding increase in 

value is often tax-exempt under a participation exemption.  

 

- group coordination regimes applying the cost-plus method (or other transfer pricing 

methods) to determine the taxable profits of a (group coordination) company are 

accepted from a Code-perspective. If correctly applied, they merely determine a taxable 

profit comparable to what would have been obtained if the transactions concerned had 

taken place between independent companies. Such regimes have, however, been 

considered harmful in cases where they were based on an administrative practice (i) 

applying the cost-plus method even in circumstances where a comparable uncontrolled 

price could reasonably be obtained; (ii) granting standard rulings containing fixed cost-

plus margin rates; and (iii) providing reductions of the cost-plus base. Pseudo-case law 

requires that all costs are included in the cost-plus tax base and that decisions are taken 

on a case-by-case basis in accordance with the arm's length principle and international 

standards and, in particular by regularly reviewing the applicable cost-plus margin rate 

against normal commercial criteria.  

 

- intermediate group finance and license company regimes have been considered 

incompatible with the Code in cases where they were applied by an administrative 

practice consisting of standard rulings providing fixed interest/royalty spreads for back-

to-back loans/royalty payments. Pseudo-case law prescribes that rulings for intra-group 

financing or licensing activities should be issued on a case-by-case basis and that 

standard rulings with fixed margins and/or without expiration date or with automatic 

renewal are not allowed. Also, it requires the publication of the policy on the procedure 

for granting such financing and other APA-rulings and the exchange of information on 

such agreements.  

 

- foreign finance branch regimes have been considered harmful in cases where (i) the 

division of finance profits between a head office and a foreign branch was based on an 

administrative practice consisting of standard rulings providing for a formulaic profit 

allocation (lack of arm’s length dealing) and/or (ii) (finance) branch profits were 

exempted (by the country of the head office) in cases of low taxation in the country of 

the foreign branch (lack of substance).  

 

- informal capital regimes have been found harmful in cases where they (i) were based 

on an administrative practice consisting of (APA-)rulings setting the unilateral 

downward adjustment too high (lack of arm’s length dealing) and (ii) created an 

international mismatch (i.e., a unilateral downward adjustment which led to a tax 

deduction in a Member State, whereas it was unlikely that a corresponding additional 

tax was levied in the other jurisdiction). To be Code-compliant, the informal capital 

must be determined arm’s length and relevant information should be exchanged with 

other Member States.  

 

- free zone regimes aimed at attracting investments in underdeveloped regions or 

economically weak areas are widely accepted by the Group. Such regimes, however, 

run a major risk of being considered harmful in cases where (i) the free zone permit does 

not require economic substance/presence (activities such as production or distribution 
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are considered to involve economic substance), (ii) tax benefits are granted for highly 

mobile activities (e.g., banking/insurance sector, intra-group services and holding 

activities) and/or (iii) the procedure and conditions for granting free zone permits are 

not clearly defined in public legislation and/or the permission to operate in the free zone 

is subject to discretionary powers.  

 

 

7.16.2 Effectiveness of the pseudo-case law of the Group 

 

Considering the above, one must conclude that the Group has achieved impressive results in 

tackling different types of harmful tax regimes. In several cases, the Code’s political signature 

has played a positive role in providing the requisite flexibility and momentum for work. Apart 

from successes, there have been several failures along the way. At times, the political (non-

statutory) nature of the Code (see Chapter 3), together with ‘broad consensus’ rule for reaching 

decisions on harmfulness (see Chapter 4.2.3.3), has given too much leeway for procrastination 

and blocking of decision-making by Member States. In some cases, the Group's work has, 

therefore, led to inconsistent and unsatisfactory results. It is clear that some forms of unfair tax 

competition have not been adequately addressed or prevented. In this context, the following tax 

competition trends may be observed: 

-  Trend 1: Tax competition by allowing harmful precedent benchmarks; 

-  Trend 2: Tax competition by condoning the continuation of tax regimes labelled 

‘harmful’; 

-  Trend 3: Tax competition by applying double standards; and 

- Trend 4: Tax competition by allowing low tax rates, generic tax regimes and 

mismatches. 

 

Trend 1: Tax competition by allowing harmful precedent benchmarks 

In several areas, regimes have been accepted or approved, which included features that could 

easily have justified a ‘harmful’ assessment. In some cases, these inadequate outcomes were 

the result of procrastination or blocking of decision-making by a group of Member States, 

whereas in other situations the Group, for example, did not appear to have the much-needed 

information as to how multinational companies exploited the regimes in tax planning structures. 

After all, only based on actual impact data of those regimes, provided by the jurisdiction 

concerned, an accurate assessment can be made of whether the potentially harmful regime, in 

fact, leads to harmful tax competition. 

 

The fact that the Group accepted and approved regimes, which - with the benefit of hindsight - 

contained harmful features created ‘harmful’ precedent benchmarks. Member States used these 

benchmarks in their quest for the introduction of new preferential tax regimes to seduce 

multinational companies to relocate their international mobile activities to their country. The 

fact that these new and sometimes even more beneficial regimes were based on accepted or 

approved benchmarks made it difficult for the Group to scrutinise these regimes on their own 

real merits. On the other hand, although equal treatment is considered very important, work 

shows that precedent benchmarks do not guarantee future approval or continuation of approval. 

Regimes previously approved have been re-assessed in exceptional circumstances, such as the 

OECD stipulation of the modified nexus approach for research and development tax breaks. 

Sometimes, the Commission neutralized unwelcome harmful benchmarks with legal State aid 

investigations and decisions. Striking examples of harmful precedent benchmarks concern: 

- the non-decision on the Hungarian Interest from affiliated companies regime (Case 

C/11, 2005). Most Member States considered this regime incompatible with the Code 
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based on a de facto ring-fencing finding because it only provided for a tax advantage in 

a cross-border inbound situation whereas in purely domestic situations the advantage 

was neutralised by limiting the interest deduction at the level of the resident debtor. 

However, a few Member States blocked unanimous agreement both at Group, Coreper, 

and Council level by arguing that the regime was designed in the same way as a French 

replacement royalty regime that had been approved in 2003, and therefore this interest 

regime should be approved based on equal treatment. Notwithstanding the legitimacy 

of this reliance on precedent, it has led to the acceptance of a regime with clearly 

harmful features. This non-decision seriously undermined the Group's credibility and 

effectiveness because, by setting this precedent, other Member States attempted to 

introduce similar interest regimes.  

- the ‘no need to formally assess’-decision on the Belgian Equity stock-based NID-regime 

(Case D/1, 2005). For unknown reasons, this regime has been accepted from a Code-

perspective at the time. However, in retrospect, this assessment could easily be 

considered inadequate, given the possibilities offered to multinational companies by this 

regime for tax planning purposes. The fact that the Group accepted the continuation of 

harmful features in this regime - in particular, the absence of an adequate anti-abuse 

framework to tackle optimization of NID-benefits through intra-group transactions - led 

to a harmful precedent benchmark, which in following years was used by, among others, 

Liechtenstein and Switzerland when designing a similar regime. The fact that these 

regimes were based on the accepted Belgian regime made it difficult for the Group to 

criticise them. However, when the EU recently threatened to include Liechtenstein on 

its EU tax haven blacklist, an agreement was swiftly reached (2017) on the revision of 

its Equity stock-based NID-regime (Case D/1, 2017). This harmful assessment raised 

level playing field issues because several other member states had introduced a NID-

regime in the meantime (e.g., Italy (2011), Cyprus (2015), Portugal (2017) and Malta 

(2018)). During the Liechtenstein assessment, Belgium, not surprisingly, converted its 

equity-based NID regime into a (less beneficial) incremental-based NID regime (C/6) 

accompanied by an extensive anti-abuse framework. Like other EU incremental-based 

NID-regimes, this regime has recently (2018) been approved by the Group.   

- the approval of the French (replacement) Patent box regime (Case E/7, 2003). This new 

regime ensured neutrality by allowing the lower (19%) rate regardless of the place of 

residence of the company that paid the royalty, while the old blacklisted regime was not 

open for French-sourced income. It seems that the Group approved this replacement 

regime in the context of a compromise, which, in retrospect, might be considered 

inadequate. As criticised by the Commission, the beneficial effect of the replacement 

regime would only arise in a cross-border inbound situation: i.e., the situation where a 

French group company received foreign royalty income and foreign (related) group 

companies paying the royalties were able to deduct the royalties at an effective tax rate 

higher than the French reduced (19%) rate, while the (beneficial) effect was neutralised 

in domestic situations by the royalty deduction limitation for related (paying) group 

companies in France. Besides this (potential) harmful ring-fencing feature, the new 

regime seemed to lack substance. Unlike the first feature, the second feature has 

eventually been addressed by the modified nexus approach agreed upon in 2014 in the 

context of the OECD-BEPS project. Nonetheless, the (at that time) accepted features 

led to a precedent benchmark, which was used by Hungary (2005), the Netherlands 

(2007), Belgium (2008), Luxembourg (2008), and Spain (2008)) when introducing 

patent boxes. After an increasing number of Member States (led by Germany Denmark 

and France) expressed serious concerns about the harmful effects of the new regimes of 

Cyprus, the United Kingdom and Belgium, but notably the even more beneficial 
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regimes of Liechtenstein and Switzerland, the Group eventually decided to re-assess all 

EU-patent boxes after the OECD-BEPS project included such regimes in its review. All 

of them were assessed harmful and had to be realigned with the OECD modified nexus 

approach. 

 

Trend 2: Tax competition by condoning the continuation of tax regimes labelled ‘harmful’ 

There have been instances where attested harmfulness was the outcome in a case, but where 

ensuing rollback actions were inadequate. These insufficient rollbacks often consisted of 

generous transitional arrangements requested and received by Member States for their 

blacklisted regimes; by lack of monitoring of Member States' compliance with their rollback 

commitments; and by lack of clear condemnation (public naming and shaming) in cases of non-

compliance (e.g., by publishing the violation in public reports of the Group or in Council 

Conclusions). Since the Group and the Council often failed to take any action, Member States 

have not been sufficiently politically challenged or urged to respect their commitments. The 

following four manifestations of inadequate rollback may be derived from the Group’s pseudo-

case law (ranked in order of harmfulness (descending)): 

a)  continuation of the harmful regime on the basis of non-transparent rulings; 

b) continuation of harmful features of the regime due to lack of rollback; 

c) no timely rollback of harmful regimes; and 

d) generous transitional arrangements for harmful regimes. 

 

Ad a) Continuation of the harmful regime on the basis of non-transparent rulings 

The first and most harmful form of inadequate rollback involves the situation where the 

jurisdiction concerned had continued its harmful tax regime by reverting to issuing covert 

harmful rulings to certain taxpayers. Two striking examples concern: 

- the rollback by Gibraltar of the tax legislation of its Tax exemption regime for passive 

income (Case A/1, 2013), but continuation of the harmful features on the basis of an 

administrative practice. A recent State aid decision (2018), addressing remaining 

harmful features of the regime, revealed that Gibraltar had reverted issued harmful 

rulings to certain taxpayers. Since such (non-transparent) continuation appears not to be 

in line with the agreed rollback, as no transitional period seems to have been agreed for 

existing beneficiaries, it is quite remarkable that both the Group and the Council have 

not condemned this clear non-compliance. 

- the repeal by Luxembourg (1996) of its administrative circular on the Finance 

companies regime (Case J/2, 2003), but continuation of harmful features on the basis of 

the (non-published) administrative practice Group financing companies (advance 

confirmation of margins) regime (Case J/3, 2010). In 2010, an unknown Member State 

or the Commission notified the Group that Luxembourg was in fact still applying its 

backlisted practice by granting standard rulings with fixed interest spreads, with the 

only difference that under the new practice, in most cases, no copy of the ruling was 

handed to the taxpayer. Despite Luxembourg’s pledge to abolish the regime with 

immediate effect, it is regrettable that also this clear non-compliance has not been 

sanctioned by the Group nor the Council. Moreover, it is unclear why the Commission 

did not initiate a formal State aid investigation because the former Luxembourg regime 

was considered illegal State aid and the replacement practice would certainly qualify as 

new aid, which could have led to the recovery of illegal aid granted.  

 

Such situations may well have occurred more often. Information on such continued non-

transparent administrative practice is rarely disclosed. Sometimes, such information is leaked 

by whistle-blowers to the press (the LuxLeaks scandal is an example) or provided by taxpayers 
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who did not get a tax ruling while their competitor did, to the Commission in the context of a 

State aid investigation. With the recent adoption of hard law on automatic exchange of 

information on tax rulings and mandatory disclosure of potentially harmful aggressive tax 

planning arrangements, Member States will possess more information to detect such harmful 

practices of other Member States.     

 

Ad b) Continuation of harmful features of the regime due to lack of rollback 

The second type of inadequate rollback that seems to have manifested concerns the scenario 

where a Member State has failed to implement one or more elements of the rollback as agreed. 

As a result, several harmful practices have not been fully dismantled. One of the most 

interesting inadequate rollback cases concerns the Dutch (former) Informal capital regime 

(Case L/1, 2003) and the Belgian (former) Informal capital regime (Case L/2, 2003). Both 

countries firmly rejected the Group's demand to limit the application of their infocap practices 

to situations where a corresponding adjustment had been made in the other jurisdictions 

concerned. While their arguments may be justified, they have certainly not been helpful for the 

process as a whole. Both Member States covered each other's backs for more than three years, 

resulting in a political compromise which required that the amount of the infocap would be 

determined arm's length. This rollback element had to ensure that the infocap deduction would 

no longer be set at a too high amount, which had caused much suspicion and criticism in the 

EU. In contrast to the Dutch regime, which was reformed to be arm’s length, the Belgian 

(replacement) practice may not have fully complied with this rollback requirement, since it 

continued to provide for a unilateral downward adjustment only and to require a tax ruling as a 

prerequisite for benefitting from the regime.  

 

On top of that, although countries agreed to exchange information on infocap rulings with other 

Member States to ensure that other Member States would become aware of the downward 

adjustment to give these countries the possibility to apply their national tax legislation in 

accordance with the arm's length principle, both Member States have not very well 

implemented this promise. However, all Member States may be blamed for this clear non-

compliance, given the fact that they unanimously agreed on a common tax policy requiring the 

exchange of information on all type of (APA-)rulings on a reciprocal basis (see Chapter 8.2). 

Because reciprocity of this agreement was insufficiently guaranteed, and, in practice, not 

implemented by any of the Member States, both countries considered themselves not committed 

to exchange information on their infocap rulings with other countries either, for lack of 

reciprocity. 

 

Ad c) No timely rollback of harmful regimes 

The third form of inadequate rollback concerns the situation where agreements have not been 

implemented in time by Member States. In practice, this meant that sometimes not only existing 

beneficiaries were able to continue to benefit from the harmful regime for a substantial period, 

but also that new entrants were allowed after the agreed cut-off date. Such a situation occurred 

both in the early years of the Group (examples are the inadequate rollback of the Luxembourg 

1929 Holding companies regime (Case I/1, 2003) and the Gibraltar Exempt (offshore) 

companies and captive insurance regime (Case F/7, 2003)), but also recently, for example, in 

the field of intellectual property regimes, where the patent box regimes of France, Italy, and 

Spain remained open for new entrants after the agreed cut-off date. While the Group reported 

this non-compliance to the Council, the latter did not take effective action with the result that 

the Member States were not sufficiently politically urged to comply with their commitments.  

 

Ad d) Generous transitional arrangements for harmful regimes 
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Lastly, one could speak of inadequate rollback in situations where very generous transitional 

arrangements for existing beneficiaries of harmful regimes have been negotiated by Member 

States, sometimes up to ten years. The Belgian Coordination centres regime (Case H/1, 2003) 

beautifully illustrates that on several occasions blacklisted regimes were allowed to still have 

harmful effects for a considerable period, while the extension request was not always based on 

legitimate expectations. Belgium appeared to have renewed many of the (ten-year) coordination 

centres licences just before the end of 2000, to artificially create an argument towards the Group 

to agree on an extension of benefits until the end of 2010. 

 

Trend 3: Tax competition by applying double standards 

There have been instances where the Group seems to have applied double standards: 

preferential regimes of notably neighbouring third-countries (Liechtenstein and Switzerland) 

were tackled resolutely, but similar regimes of Member States, their dependent or associated 

territories, as well as other third countries, do not seem to have been effectively addressed in 

all cases. The recent ‘harmful’ assessment of the Liechtenstein Participation exemption regime 

(Case G/29, 2017) may serve as an example. To avoid blacklisting, Liechtenstein was requested 

to repeal (among others) the asymmetric treatment of its regime by no longer permitting the 

deduction of capital losses from participations in subsidiary companies. Addressing asymmetric 

elements in participation exemptions makes sense as they can trigger harmful tax competition. 

However, the rollback solution agreed with Liechtenstein, remarkably enough, did not provide 

for a carve-out for the deduction of liquidation losses, while such a (limited) asymmetry has 

consistently been accepted in Member State’s participation exemptions assessments, even very 

recently. Another striking development is the Group’s recent decision to leave out the issue of 

participation exemptions categorically from the scope of work on the EU tax haven blacklist, 

which creates unlevel playing field issues between Liechtenstein and other third countries. 

While Member States' dependent and associated territories also fall within the scope of this 

listing-exercise, the participation exemptions of these territories have not (yet) been 

investigated either. This leads to unequal treatment and runs the risk of not addressing 

(potential) harmful regimes, both putting the credibility of the Group's work at risk. 

 

Trend 4: Tax competition by allowing low rates, generic regimes and mismatches 

The Group's work in dismantling preferential tax regimes has encouraged jurisdictions to 

compete with general measures and rates offering low taxation for all companies. Because the 

intention of the Code was not to ban all tax competition, but only preferential tax regimes that 

are incompatible within the meaning of the Code, one might consider this trend a fair result. 

However, there have been several instances where jurisdictions have specifically designed and 

introduced general regimes that were arguably outside the literal scope of the Code, while they 

may well have been considered harmful in the spirit of the Code. The following four forms of 

‘general’ harmful tax competition may be derived from the Group’s pseudo-case law: 

a) General tax regimes; 

b) Shareholder tax regimes and zero tax rate systems;  

c) International hybrid mismatches; and 

d) International transfer-pricing mismatches. 

 

Ad a) General tax regimes 

The Gibraltar Tax exemption regime for passive income (Case A/1, 2012) shows that 

jurisdictions are now competing with general tax regimes. In 2011, Gibraltar introduced a new 

territorial tax system consisting of a mainstream ten per cent tax rate combined with a generic 

automatic and full exemption regime which ensured that passive (interest and royalty) income 

was not subject to taxation in Gibraltar. While this case led to intense and lengthy debates on 
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several fundamental and interesting topics, including coverage issues, the Group found the non-

taxation of passive interest income to be harmful (2013) on a de facto ring-fencing basis. The 

complete and automatic exclusion of foreign sourced passive income was considered similar to 

regimes granting preferential tax treatment for low or no substance offshore companies, which 

had been consistently found harmful. While the Group was unable to tackle the non-taxation of 

passive royalty income under the Code, this remaining harmful features was later prohibited 

the Commission on the basis of the State aid prohibition (see Section 7.16.3 below).  

 

Ad b) Shareholder tax regimes and zero tax rate systems 

The Jersey Deemed distribution and attribution regime (Case B/4, 2011), the Isle of Man 

Attribution regime for individuals (Case B/5, 2011), and the Guernsey Deemed distribution 

regime (Case B/6, 2012) show that jurisdictions have designed and introduced regimes that 

were arguably outside the material scope of the Code. In 2008, the British Crown Dependencies 

introduced mainstream zero tax rate systems combined with an additional layer of (personal) 

taxation at the level of the resident shareholder for deemed dividend payments. These tax 

schemes were designed to offer a zero effective taxation on foreign investors' business profits, 

while this (lower) level of taxation was not available for domestic individual shareholders. 

Despite strong opposition from the jurisdictions concerned, which claimed that their personal 

taxation regimes would be outside the scope of the Code, the Group decided after political 

intervention by the Council that these schemes were covered and harmful within the spirit of 

the Code. In the end, these and other shareholder taxation regimes had to be dismantled.  

 

Nonetheless, one might question whether these outcomes can be seen as a satisfactory result as 

in the case of the British Crown Dependencies the agreed rollback allowed the continuation of 

the mainstream zero tax rate. The harmonisation of Member States’ tax bases within the EU 

(CCTB and CCCTB) and the setting of an EU-minimum corporate rate are often mentioned as 

a solution to address the race to the bottom (zero taxation), which has literally been reached by 

these regimes. The latter proposal has proved to be very controversial both within the Group 

and in other supranational fora. For many years, several Member States have blocked the idea 

of a minimum rate, even if this rate would be lower than their current tax rate. These countries 

consider that Member States should remain in control over their own tax rates. While no such 

an EU-proposal is currently on the table, the Group has, in its recent work on non-cooperative 

jurisdictions, adopted standard requirements for zero rate tax systems, such as those of the 

British Crown Dependencies. In order to prevent blacklisting, the legal framework and/or tax 

systems of such jurisdictions should contain adequate substance rules. It is unclear whether 

these rules are effective in the fight against harmful tax competition. This will probably require 

an independent study. 

 

Ad c) International hybrid mismatches 

The work on hybrid financing regimes in 2008 triggered a long-lasting debate in the Group on 

whether and how the negative effects of international hybrid mismatches should be addressed 

within the EU. The Group identified harmful features in the Belgian Profit participating loan 

ruling regime (Case M/1, 2008), but considered them to be the result of a general issue rather 

than a ‘one-country’ (Belgian) issue. Differences in tax systems (disparities) between Member 

States may lead to both double taxation and double non-taxation without any specific Member 

State to blame. The Group, therefore, agreed to examine this issue in the framework of a 

possible stepping stone towards tax coordination, which led to the adoption of several 

coordinated taxation policies for hybrid mismatches (see Chapter 8.6). This work has been 

delicate and difficult, but paved the way for legally-binding anti-abuse measures adopted ten 

years later (ATAD 1 and 2).  
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Ad d) International transfer-pricing mismatches 

The Group has not been very successful in tackling international transfer-pricing mismatches 

through informal capital regimes. Like hybrid mismatches, such transfer-pricing mismatches 

may well be considered the 'unfortunate outcome' of dealing with disparities, which requires 

pseudo-legislation (or real hard law) rather than pseudo-case law. On the other hand, the past 

twenty years have shown that several Member States have actively introduced and promoted 

informal capital practices to create differences which, in some cases, one might consider no 

longer the result of 'unfortunate outcomes', but deliberate attempts to design preferential 

regimes that may be considered harmful within the spirit of the Code. Member States are now 

legally obliged to automatically exchange information on such rulings, but that does not mean 

that mismatches will be eliminated in all cases. After all, it is doubtful whether the other country 

concerned recognises the other side of the coin. The recent State aid investigations into the 

Belgian and Luxembourg practices seem to underline the Commission's determination to 

enforce that Member States' infocap practices are not deliberately introduced to create double 

non-taxation. If these investigations prove to be unsatisfactory, the Group may well consider to 

(re-)assess all EU info-cap practices, as it did with patent box regimes and notional interest 

deduction regimes, or more ambitiously, to develop a common transfer-pricing policy for such 

mismatches, as it did for hybrid mismatches. Also, this work will probably require an 

independent study. 

 

 

7.16.3 The Code is backed by the State aid prohibition, and vice versa 

 

Finally, this Chapter has shown that preferential tax regimes have been found harmful tax 

competition, while not constituting unlawful State aid, and vice-versa. Additionally, this 

Chapter has made clear that the pseudo-case law decisions of the Group were ‘helped’ by the 

stick behind the door of the Commission opening a state aid procedure with the risk of having 

to retroactive collect tax over ten years (rather than just rolling back the preferential regimes). 

While both concepts coincide considerably and pursue the same objective of reducing internal 

market distortions, they are not identical. Their criteria overlap but are not identical, and the 

geographical scope of the Code is much wider than the State aid prohibition scope. Unlike the 

State aid rules, the Code is de facto integrally applicable in Member States' dependent and 

overseas territories (the state rules aid only in Gibraltar), and its principles and criteria are 

promoted by the Commission and the Council vis-à-vis third countries. During the drafting of 

the Code, the Commission committed itself to a strict application of the State aid rules in the 

area preferential business taxation regimes. This Chapter has shown that the Commission kept 

that promise. When using the State aid instrument, the Commission has closely monitored the 

results of the Group and vice versa. As a result, the State aid rules have supported the Code in 

many areas, notably in the field of interest regimes, insurance company regimes, intermediate 

group finance and license company regimes and group coordination regimes. Besides, the 

common practice to follow a State aid decision has led to swift Code clearances of several tax 

regimes, in particular in the area of free zone regimes. When applying the Code justification of 

supporting the economic development of underdeveloped or economically weak areas of 

Member States’ regions, the Group consistently follows the line of application of the rules on 

regional aid.   

 

This Chapter has also shown that Member States and the Commission have used the Code if 

the State aid rules were not effective and the State aid rules if the Code was not effective. For 

example, the Group used the soft law instrument to address an inadequate State aid assessment 
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in the case of the Maltese Advance company income tax and refund regime (Case B/2, 2006), 

where the Group requested Malta to strengthen the anti-abuse framework of its replacement 

regime in relation to passive income. Belgium successfully used the Code to persuade the 

Council to override an element of the Commission's State aid decision regarding its 

Coordination centres regime (H/1, 2003). Besides, there have been instances where the Group's 

work was considered unsatisfactory by the Commission, and it used the State aid weapon to 

ensure a better result. For example, the Group’s ‘harmful’ decision (2012) of the Gibraltarian 

Tax exemption regime for passive income (Case A/1, 2012) only tackled the full and automatic 

exemption for passive interest income, prompting the Commission to use the State aid rules to 

also eliminate the exemption for passive royalty income. Furthermore, the non-decision on the 

Hungarian Interest from affiliated companies regime (Case C/11, 2005), triggered the 

Commission to initiate a State aid case to force an effective repeal of the interest regime. The 

State aid rules also supplemented the Group’s ‘non-harmful’ decision on the Swedish Foreign 

insurance regime (Case F/6, 1999), which turned out to be only available for foreign insurance 

companies and therefore was considered selective. Finally, the Group’s ‘harmful’ decision on 

the Luxembourg 1929 Holding companies regime (Case I/1, 2003) only tackled the complete 

tax exemption for dividend income, but allowed the continuation of the exemption for passive 

interest and royalty income, which prompted the Commission to tackle this remaining harmful 

feature with the State aid prohibition. 
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8.1 Introduction 

 

The growing importance of the Group is particularly visible in its increased involvement in 

two-or-more-country issues over the past decade. Tackling such issues requires common 

solutions that take the form of coordinated taxation policies instead of solutions in the form of 

a decision on a potential harmful tax regime of an individual Member States (as is the case in 

the area of pseudo-case law; see Chapter 7). During the assessment of Member States’ 

preferential tax regimes, multiple overarching (general) policy issues emerged that could only 

be solved in a coordinated manner through adoption and implementation of common soft law 

by all Member States rather than individual actions of one Member State. These common tax 

policies may be qualified as pseudo-legislation. Often, this pseudo-legislation serves de facto 

as a forerunner for legally binding solutions.  

 

While several Member States repeatedly argued that the development of these common taxation 

policies would not be covered by the Code and, from that point of view, contested the existence 

of a mandate in several policy areas, it appears that the lesser-known Paragraphs K and L of the 

Code provide the Group with an adequate political basis to take up these competition issues and 

other future BEPS-challenges. Where Paragraph K of the Code calls “on the Member States to 

cooperate fully in the fight against tax avoidance and evasion, notably in the exchange of 

information between the Member States, in accordance with their respective national laws”, 

Paragraph L of the Code provides that “anti-abuse provisions or countermeasures contained in 

tax laws and in double taxation conventions play a fundamental role in counteracting tax 

avoidance and evasion”. Besides, the political basis of the Group’s work in this area is reflected 

in its eighteen-month work programs, all of which have been unanimously endorsed by the 

Council. 

 

This Chapter discusses and assesses the work and results of the Group in the following 

competition sensitive policy areas:  

- exchange of information on tax rulings (Section 8.2);  

- common tax ruling policy (Section 8.3);  

- EU-inbound profit transfers (Section 8.4);  

- EU-outbound payments (Section 8.5);  

- hybrid mismatches (Section 8.6); and  

- transfer pricing (Section 8.7). 

 

This Chapter is by no means intended to provide an exhaustive enumeration of success stories 

and criticisms of the Group’s work in these tax competition policy areas. It reveals the most 

interesting technical and political aspects of several complex competition sensitive tax issues. 

To this end, it outlines the development and content of agreed common taxation policies, 

provides reflections on their implementation and on the extent of compliance by Member 

States, and highlights possible implications for the future. This analysis is based on the 

(internal) meeting documents (i.e., room documents and working papers) of the Code of 

Conduct Group and the informal meeting minutes (‘comptes rendus internes’) of the Group’s 

meetings drafted by Commission officials. These documents are insightful as to the functioning 

and effectiveness of the Group and reflect Member States’ technical and political positions on 

competition sensitive tax issues. 

 

The fact that little is known about this important work and its potential far-reaching implication 

for Member States tax policies comes from the fact that the Group’s deliberations are, in 

principle, strictly confidential. Therefore, positions and roles of different Member States on 
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important tax policy issues are often unclear for the general public. For example, the political 

reasons of Member States to agree or reject the adoption of pseudo-legislation are often 

unknown. Therefore, it is not clear which Member States have advanced or, by contrast, 

blocked or frustrated the development of pseudo-legislation and whether a veto could have been 

prevented (for the Group’s governance (including decision-making) and working methods, see 

Chapter 4). Furthermore, it is often unclear whether Member States in any way have neglected 

the implementation or have frustrated the monitoring of pseudo-legislation. This Chapter seeks 

to provide more insights on such aspects. 

 

 

8.2 Exchange of information on tax rulings 

 

This taxation policy issue emerged during the Group’s first phase of work (in 1998-2003) when 

it blacklisted several administrative (advance pricing agreement (APA)) practices of Member 

States (see, e.g., the pseudo-case law on group coordination regimes (see Chapter 7.9), 

intermediate group finance and license company regimes (see Chapter 7.11), foreign finance 

branch regimes (see Chapter 7.12) and informal capital regimes (see Chapter 7.13)). The 

problem identified by the Group was that without the exchange of information, APA’s between 

multinationals and national tax administrations could lead to non-taxation offending the arm’s 

length principle. The Group, therefore, agreed that more transparency of ruling practices in the 

area of transfer pricing was needed, and to that end, it adopted guidance on ‘the exchange of 

information on individual rulings in the area of transfer pricing’ (see Box 8.1 below).1915 This 

2003-guidance aims to assist Member States in determining the tax base attributable to their 

taxing jurisdictions correctly. If a Member State had agreed to an APA, that State should 

spontaneously exchange information on the APA with (the) other State(s) involved if that would 

be ‘relevant for the correct assessment of taxes’ in another Member State.  

 

Box 8.1: Guidance on the exchange of information in individual cases in the area of transfer pricing 

(2003) 

 

“a) The circumstances in which information will be exchanged 

The aim of exchanging information on transfer pricing must be to allow the Member States concerned 

to determine the correct assignment of tax bases in their respective jurisdictions. Unilateral Advance 

Pricing Arrangements (APAs), rulings or any other advance agreements concerning transfer pricing 

(hereafter commonly referred to as APAs) may encourage under taxation not in accordance with the 

arm’s length principle, or concern on the part of other Member States that such under-taxation exists 

and is not transparent. Therefore, if a Member State has agreed to a unilateral APA, ruling or any other 

advance agreement concerning transfer pricing, it is important that the Member State spontaneously 

notify any tax administration, which is directly concerned in respect of information which appears 

relevant for the correct assessment of taxes on income and capital. A directly concerned Member State 

is a Member State, where one of the related parties that are engaged in a transaction covered by the 

agreement, is a resident or carries on business through a permanent establishment. APAs can also be 

bilateral or multilateral. In cases where all tax administrations concerned are involved in the APA, 

information will be exchanged as part of the cooperation. However, there might be cases where tax 

administrations, which are not participating in the bilateral or multilateral APA, are directly concerned 

by the agreement. In these cases the Member States involved in the APA should make a spontaneous 

notification to those administrations concerned. 

 

b) The kind of information that will be exchanged 

 
1915 For this guidance, see report of the Group of 17 July 2002, doc. no. 11077/02, p. 2-4 and for the Council’s 

endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15. 



 305 

The exchange of information procedure should be divided into two steps. First, the tax administration 

involved in the APA should make a notification to the Member State affected by the agreement. The 

notification shall consist of either the full APA or a summary of the agreement (including notably the 

information necessary for the identification of the tax payers engaged in transactions covered by the 

agreement, the type of transactions, the methodology applied and its justification as well as the 

accounting periods affected and the conditions or modalities for its revision or annulment, where 

applicable) At the latest the notification shall be made as swiftly as possible after the conclusion of the 

APA. Secondly, the Member State granting the APA should, upon request, provide all the further 

relevant information[…] about the transactions covered by the APA. The Directive 77/799/EEC on 

Mutual Assistance applies to the exchange of information, whether it is exchange of information in step 

one or two. If the relevant Double Taxation Convention or national law provides for a more extensive 

exchange of information, the Member States can exchange more information. 

 

c) How to guarantee the confidentiality of the information 

The confidentiality of the information exchanged is one of the main concerns of the tax administrations. 

The Directive 77/799/EEC on Mutual Assistance applies to the exchange of information. Therefore the 

confidentiality of the information exchanged is protected under the terms of Article 7 of the Directive. 

In addition to the Mutual Assistance Directive, confidentiality can be legally guaranteed by means of 

− National provisions or national law: national law usually includes clauses aimed at guaranteeing the 

confidentiality of the tax information to which the bodies of the tax administrations have access in the 

course of their duties. Those provisions also usually lay down that such information may only be used 

for tax purposes. In that regard, confidentiality is guaranteed if the information obtained by means of 

exchanges is also considered to be protected by such confidentiality and exclusive use clauses. 

− Agreements: the confidentiality of the information exchanged is expressly protected under the terms 

of the article on exchange of information in the relevant double taxation treaty. The requirement of 

confidentiality of the information received from other administrations must cover the entirety of that 

information. 

 

d) How to implement the principle of reciprocity 

The principle of reciprocity is a general principle governing the exchange of information, 

which also should be respected in this specific area. However, in order to prevent such a principle from 

constituting an unwanted restriction to the exchange of information and being the object of abuse, 

resulting in unwanted delays, the principle should be interpreted in a sufficiently broad manner. A 

Member State that does not enter into APAs, rulings or any other advance agreements concerning 

transfer pricing should also receive information.” 

 

Source: report of the Group of 17 July 2002, doc. no. 11077/02, p. 2-4. 

 

While this commitment was acknowledged by Member States on several occasions1916, in 

practice, it has not been implemented by any Member State. The main reasons for this non-

compliance concerned: (i) the lack of sufficient legal basis for the spontaneous exchange of 

information; (ii) reciprocity was not sufficiently safeguarded (lack of level playing field); (iii) 

lack of knowledge, experience or awareness regarding the practical aspects of exchanging 

information; (iv) concerns on a high administrative burden; and (v) business secrets were not 

sufficiently protected.1917 Due to the lack of compliance, the harmful effects of transfer-pricing 

mismatches as a result of, for example, informal capital regimes were not adequately tackled 

(see Chapter 7.13 for a discussion of the Dutch Informal capital regime (Case L/1, 2003) and 

the Belgian Informal capital regime (Case L/2, 2003)). Box 8.2 shows that the Commission 

 
1916 See, e.g., par. 68 of the Guidelines for Advance Pricing Agreements (APA’s) in the European Union 

annexed to Commission Communication of 26 February 2007, COM(2007) 71 final. 
1917 On the (reasons for the) lack of Member States’ compliance with this agreement, see informal meeting 

minutes of the Group of 15 May 2009, p. 4, informal meeting minutes of the Group of 23 September 2009, p. 4, 

room document #6 of the Group of 15 May 2009 and room document #4 of the Group of 23 September 2009.  
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was very disappointed that none of the Member States had taken any concrete steps to 

implement the agreed policy. It also shows that the Commission was not very impressed by the 

arguments submitted by Member States to refrain from implementation. For instance, the 

(former) Directive on Mutual Assistance would already sufficiently protect the confidentiality 

of the information exchanged (see also this Section below). 

 

Box 8.2: Commission observations on the lack of Member States’ compliance with the 2003-guidanance 

on the exchange of information on APA’s (2010) 

 

“From the table it is clear that the 2002/03 commitment to spontaneously exchange information on 

APAs has not been implemented by any of the Member States, both for bilateral and for multilateral 

APAs. This can only partly be explained in as far as some Member States have not engaged in granting 

unilateral APAs or in bi- or multilateral APAs. 

 

The following relevant conclusions can be drawn from the replies:  

- 14 Member States have indicated that they have not granted unilateral APAs;  

- 8 Member States have indicated that they have not exchanged information on unilateral APAs even 

though they have granted such APAs. These Member States have also tried to explain why they have 

not exchanged information despite the fact that they have granted such APAs;  

- 3 Member States have just stated that they have not exchanged information on unilateral or bilateral 

APAs without stating whether they have granted them; 

- Only 1 Member state has received information on a unilateral APA from another Member state. The 

other 24 Member States have not received anything; 

- None of the Member States have exchanged information on bi- or multilateral APAs. Some of the 10 

Member States that have granted them have commented that there was no relevance to Member States 

not involved in the bilateral APA; 

- Finally, 10 Member States have commented on possible changes or improvements. [...] 

 

If the Group has a good understanding of why the effective implementation of the political commitments 

has not been successful, the Group could discuss what might be done in order to improve this situation. 

In the replies received by the Member States, the following comments have been made: 

 

-National tax secrecy rules prevent exchange of information on transfer pricing (PL); 

-Effective instructions for tax administration are needed (LU); 

-Technical implementation still needs to be finalised (CZ, SK, FI, FR); 

-Practical working might be improved by establishing a list of relevant national contacts (ES, BE); 

-The administrative burden justifies a review of the agreed arrangements (BE); 

-Not all unilateral APAs qualified for exchange of information (NL); 

-The principle of reciprocity must be respected (IT). 

 

As far as secrecy or confidentiality rules are concerned, Member States should be reminded that the 

exchange of information on APAs would be subject to the provisions of the Mutual Assistance Directive 

(77/799/EEC). Art. 7 of that Directive contains provisions relating to the secrecy of the information 

exchanged. Therefore the confidentiality of the information exchanged should be protected. In addition 

the confidentiality of the information exchanged may be expressly protected under the terms of the 

article on exchange of information in the relevant double tax treaty.  

 

The two comments on whether a unilateral APA qualifies for exchange of information and on the 

principle of reciprocity concern the interpretation of the commitment. While noting that the 

implementation of the commitments may allow some room for interpretation, an interpretation that 

would de facto eliminate the purpose of it seems to widen this room too far. The Group could discuss 

the potential for a more uniform interpretation to ensure a level playing field. 
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As far as the other comments are concerned, they all seem to be related to the practical aspects of 

exchanging information on APAs: lack of knowledge, experience or awareness or concerns over a high 

administrative burden. Some Member States' tax administrations may not have been fully aware of the 

need to exchange information, others may not have given it a sufficiently high priority to actually 

implement the appropriate systems, and some Member States may not have adequate know-how or 

resources.  

 

If these provisional conclusions were correct, the Commission services would be prepared to offer 

assistance in organising the practical aspects of spontaneously exchanging information on APAs in an 

efficient way. One idea in that regard may be to organise technical assistance in the context of the 

Fiscalis program in the form of a project group. In addition, in order to regularly monitor improvements, 

the Group could consider an annual or bi-annual reporting mechanism similar to the current standstill 

practice.” 

 

Source: room document #4 of the Group of 23 September 2009, p. 2-3. 

 

Nevertheless, in the wake of the financial crisis (in 2008-2009), Member States reinforced their 

efforts in this area1918 and agreed additional pseudo-legislation in 2010 (see Box 8.3 below).1919 

This rather vague and broadly framed guidance lists several types of ‘cross-border rulings’ that 

have to be ‘spontaneously’ exchanged if the ruling is ‘likely to be relevant for the tax authorities 

of another Member State’, including1920: 

- rulings on the absence of a permanent establishment provided to a company resident in 

another Member State; 

- rulings on specific items related to the tax base of a permanent establishment provided 

to a company resident in another Member State; 

- rulings on the tax status of a resident hybrid entity that is controlled by residents of 

another Member State; and 

- rulings provided to a resident company regarding the tax value for purposes of 

depreciation of an asset acquired from a group company in another Member State. 

 

Box 8.3: Guidance on improving the exchange of information for cross-border rulings (2014) 

 

“- If a Member State provides advance interpretation or application of a legal provision for a cross border 

situation or transaction of an individual taxpayer (hereafter: cross border ruling), which is likely to be 

relevant for the tax authorities of another Member State, the tax authorities of the first Member State 

will spontaneously exchange the relevant information regarding this cross border ruling in accordance 

with the provisions of the Directive on Mutual Assistance with the latter Member State in order to assure 

coherent overall taxation. 

 

- By means of a non-exhaustive list, this would specifically concern the following types 

of cross border rulings: 

- MS 1 gives clearance on the absence of a PE in MS 1 to a company resident in MS 2. Such a ruling 

could be relevant for the tax authorities of MS 2 (same applies in reverse situation). 

 
1918 See, e.g., informal meeting minutes of the Group of 4 March 2010, p. 3-4, informal meeting minutes of the 

Group of 20 May 2010, p. 2-3, informal meeting minutes of the Group of 23 September 2010, p. 5, informal 

meeting minutes of the Group of 19 November 2010, p. 5, room document #2 of the Group of 4 March 2010, p. 

1, 5-6 and room document #3 of the Group of 20 May 2010, p. 1, 4-5. 
1919

 For this guidance, see report of the Group of 22 November 2010, doc. no. 16766/10, p 2-4 and for the 

Council’s endorsement, see Council Conclusions of 7 December 2010, doc. no. 17447/10, p. 14. See also informal 

meeting minutes of the Group of 19 November 2010, p. 5. 
1920 See Nouwen, M.F. (2012), Section ‘administrative practices’. 
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- MS 1 gives clearance on specific items related to the tax base of a PE in MS 1 to a company resident 

in MS 2. Such a ruling could be relevant for the tax authorities of MS 2 (same applies in reverse 

situation). 

- MS 1 gives clearance on the tax status of a hybrid entity resident in MS 1 which is controlled by 

residents of MS 2. Such a ruling could be relevant for the tax authorities of MS 2 (same applies in 

reverse situation). 

- MS 1 gives clearance to a company resident in MS 1 regarding the tax value for depreciation for an 

asset that is acquired from a group company in MS 2. Such a ruling could be relevant for the tax 

authorities of MS 2 (same applies in reverse situation).” 

 

Source: report of the Group of 22 November 2010, doc. no. 16766/10, par. 21, p. 9. 

 

Given the mandatory framing of this pseudo-legislation (“Member State will [...]”), Member 

States had politically committed themselves to exchange information on specific cross-border 

rulings.1921 Interestingly, the purpose of this political obligation was to call on Member States 

to actually do what they were already obligated to do on the basis of existing and imminent 

hard law1922 (i.e., the (former) Directive on Mutual Assistance1923 and (its successor) Directive 

on Administrative Cooperation1924), which both already established a legal obligation for 

Member States to spontaneously exchange certain information on tax rulings. Given the types 

of cross-border rulings targeted by the 2010-guidance (and the APA’s covered under the 2003-

guidance), and their possible effects on the tax liability of a taxpayer in the other Member State, 

it seems that, in most cases, the content of such tax rulings already had to be legally exchanged 

to the other Member States (based on Article 9(1) DAC).  

 

Nonetheless, the 2010-guidance did not lead to an effective exchange of information on rulings 

either. As shown in Box 8.4 below, a 2012-monitoring exercise revealed that some Member 

States had taken first steps to try to make the spontaneous exchange of information process 

more effective1925, but also that none of the Member States had effectively exchanged 

information on rulings.1926 The lack of reciprocity remained a main hindrance for Member 

States. As highlighted in this box, the Council's Legal Service addressed this claim by 

reminding Member States that sanctions "are for the ECJ not for MS against each other"1927. 

This is correct, but then the Commission, as guardian of the Treaties, would first have had to 

initiate an infringement procedure against all Member States individually.  

 

Box 8.4: Group discussion on the lack of Member States’ compliance with the 2010-guidance on the 

exchange of information on cross-border rulings (2012) 

 

 
1921 See Nouwen, M.F. (2012), Section ‘administrative practices’. 
1922 See also the comments of the United Kingdom delegation in informal meeting minutes of the Group of 20 

May 2010, p. 3 and the comments of the Chair in informal meeting minutes of the Group of 23 September 2010, 

p. 5. 
1923 See Council Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the competent 

authorities of the Member States in the field of direct taxation, OJEU L/336/1977, p. 15-20. 
1924 See Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of 

taxation and repealing Directive 77/799/EEC, OJEU L/64/2011, p. 1-12. 
1925 See informal meeting minutes of the Group of 17 April 2012, p. 3, informal meeting minutes of the Group of 

4 June 2012, p. 3-4, room document #7 of the Group of 17 April 2012 and room document #6 of the Group of 4 

June 2012. 
1926 See informal meeting minutes of the Group of 17 April 2012, p. 3, informal meeting minutes of the Group of 

4 June 2012, p. 3-4, room document #7 of the Group of 17 April 2012 and room document #6 of the Group of 4 

June 2012. 
1927 See informal meeting minutes of the Group of 17 April 2012, p. 3. 
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“COM introduces the MS replies, stating that administrative practices by definition are harder to monitor 

than legal measures. COM summarises MS replies, indicating difference between level of detail and 

generally questioning whether as a whole the replies are sufficient for this monitoring exercise. 

Specifically concerning EoI[1928], COM concludes that no MS has exchanged any rulings spontaneously. 

COM recalls that guidance on cross border rulings is relatively specific. COM wonders whether the 

guidance requires clarification or if MS have insufficiently implemented the internal structures needed 

to deliver on their political commitments. 

 

Upon request of the Chair, BE explains that the lack of reciprocity has stopped BE from exchanging 

information so far. It is ready to do so, depending on the progress made in this meeting. DE clarifies 

that it lacks detailed information on rulings by the Laender, but it intends to improve this by issuing a 

Ministerial Letter to the Laender with instructions to actually exchange information. IT repeats that it is 

willing to exchange info, but more deliberation on this in the Group is needed to ensure reciprocity. 

 

Invited by the Chair, the Council LS[1929] explains that Council Directive 2011/16 does not provide for 

a reciprocity condition. All MS have to comply with it; sanctions are for the ECJ not for MS against 

each other. This should also apply to political commitments. The Directive provides for spontaneous 

EoI that is mandatory and non-mandatory. LS does not know without checking in which category rulings 

would fall. COM fully agrees recalling that in any case we have no legal measures to prevent EoI, but 

we do have legal provisions to allow this. COM suggests aligning with the Committee in charge of 

practical application of Directive 2011/16 to review what is happening with spontaneous EoI. 

 

DE recalls that reciprocity was considered a hindrance for spontaneous EoI by the OECD and therefore 

not accepted. Upon request of the Chair, SK explains in general terms that it has no rulings, only APA's 

with instructions to exchange info. When asked if this has been done in practice, SK agrees to provide 

further info on this. 

 

UK states that it has sent a nil reply because it considers it has not issued rulings that fall under the scope 

of the Code (harmful rulings). The Chair states that the scope is not the issue here. Rulings need to be 

exchanged with other affected MS, regardless of whether a ruling is "harmful". It is about keeping each 

other informed. UK informs it does exchange info when it considers this necessary. 

 

Following a suggestion by the Chair and COM, it is agreed that COM will circulate a request to all MS 

relatively soon asking which internal instructions or framework they have in place for their tax 

administrations to manage spontaneous exchange of information.” 

 

Source: informal meeting minutes of the Group of 17 April 2012, p. 3. 

 

Subsequent discussions showed that no single Member State could serve as a ‘model’ of any 

‘best practice’ in this area (although the practice of several Member States contained valuable 

elements)1930 and that further work was needed to ensure effective information exchange.1931 

The Group, therefore, embraced the Commission’s suggestion1932 to prepare a ‘Model 

Instruction’ – with technical support of the Joint Transfer Pricing Forum – that could be used 

as a reference by Member States for internal implementation of the information exchange 

agreements.  

 

 
1928 Exchange of information. 
1929 The Legal Service of the Council Secretariat (see also Chapter 3.7). 
1930 See informal meeting minutes of the Group of 4 June 2012, p. 3-4 and room document #6 of the Group of 4 

June 2012, p. 2. 
1931 See informal meeting minutes of the Group of 10 September 2012, p. 2-3 and room document #4 of the 

Group of 10 September 2012, p. 4. 
1932 See informal meeting minutes of the Group of 4 June 2012, p. 3-4 and room document #6 of the Group of 4 

June 2012, p. 2-3. 
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This Model Instruction was finally agreed upon in 2014.1933, 1934 It contains ‘practical guidance’ 

for motivating tax officials to initiate spontaneous exchanges of information on both ‘cross-

border rulings’ (as defined in the 2010-guidance) and unilateral ‘advance pricing agreements’ 

(as defined in the 2003-guidance).1935 To this end, it highlights the importance, the legal and 

political basis, and suggests practical steps to facilitate the information exchanges. The Model 

Instruction applies a broad tax ruling definition. For example, it refers to “advance 

interpretation or application of a legal provision for a cross border situation or transaction of an 

individual taxpayer”1936 (‘cross-border ruling’) that is provided by a Member State. For a 

unilateral advance transfer pricing agreement, it refers to “any agreement between a single 

Member State (or its political sub-division or local authorities) and a taxpayer”1937. 

Accordingly, the Model Instruction covers a wide variety of documents issued by the tax 

administration based on legal provisions or principles, including binding and non-binding 

rulings.1938  

 

Despite the significant amount of work invested by the Commission in drafting this model 

instruction, a monitoring exercise1939 conducted in 2015-2016 showed that only eighteen of the 

twenty-eight Member States had effectively implemented the agreement.1940 The replies reveal 

that, in particular, the Netherlands, Belgium, and Luxembourg, had exchanged information on 

many rulings, but also that Bulgaria, Cyprus, Czech Republic, Germany, Greece, Spain, 

Croatia, Lithuania, Poland, Portugal, Romania, Sweden, Slovenia, and the United Kingdom did 

not even start with the implementation of the agreement despite expiration of the agreed 

deadline1941.  

 

As illustrated in Box 8.5 below, the Commission was very disappointed with this result. During 

one of the Group’s meetings, it reminded the non-compliant Member States that it had agreed 

on a later date for implementing the new rules for automatic exchange of information on rulings 

on the strict condition of prompt implementation of the Model Instruction by all Member States. 

Secondly, the Commission expressed dissatisfaction given the European Parliament’s 

 
1933 See Model Instruction for the spontaneous exchange of cross-border rulings and unilateral advance transfer 

pricing agreements of 13 November 2013, doc. no. CACT N° 036, TAXUD.D.2 (2013) Ares 3722968. For the 

Group’s agreement, see report of the Group of 6 June 2014, doc. no. 10608/14, par. 23, p. 7 and for the 

Council’s endorsement, see Council Conclusions of 20 June 2014, doc. no. 11124/14, p. 14.  
1934 For details on the drafting of this Model Instruction, see informal meeting minutes of the Group of 10 

September 2012, p. 2-3, informal meeting minutes of the Group of 30 January 2013, p. 2-4, informal meeting 

minutes of the Group of 20 March 2013, p. 7-8, informal meeting minutes of the Group of 29 May 2013, p. 8, 

informal meeting minutes of the Group of 27 January 2014, p. 4-5, informal meeting minutes of the Group of 18 

March 2014, p. 5, informal meeting minutes of the Group of 27 January 2014, p. 4-5, room document #4 of the 

Group of 10 September 2012, room document #5 of the Group of 10 September 2012, room document #3 of the 

Group of 30 January 2013, room document #4 of the Group of 20 March 2013, room document #5 of the Group 

of 29 May 2013 and room document #6 of the Group of 29 may 2013. 
1935 See Model Instruction, p. 3. 
1936 See Model Instruction, p. 5 
1937 See Model Instruction, p. 6. 
1938 See also room document #9 of the Group of 12 April 2016. 
1939 For Member States’ responses on previous (2015-)questionnaires, see room document #5 REV1 of the 

Group of 2 June 2015, room document #1 of the Group of 17 September 2015 and room document #4 REV1 of 

the Group of 2 June 2016. 
1940 See room document #4 REV1 of the Group of 2 June 2016. For a discussion in the Group on the lack of 

compliance regarding the implementation of the Model Instruction, see informal meeting minutes of the Group 

of 2 June 2015, p. 4, informal meeting minutes of the Group of 17 September 2015, p. 3, informal meeting 

minutes of the Group of 2 February 2016, p. 3-4, informal meeting minutes of the Group of 12 April 2016, p. 3 

and informal meeting minutes of the Group of 2 June 2016, p. 3. 
1941 See room document #4 REV1 of the Group of 2 June 2016.   
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continuing scrutiny of the Group’s effectiveness and the extent to which Member States had 

fulfilled their spontaneous exchange of information commitments.1942 

 

Box 8.5: Group discussion on the lack of Member States’ compliance with the 2014-Model Instruction 

(2016) 

“- CHAIR summarised the results of the updated questionnaire on the implementation of the Model 

Instruction. They showed that BG, CY, CZ, DE, EL, ES, HR, IT, LT, PL, PT, RO, SE, SI and UK had 

not yet implemented the Model. 

  

- CZ said that it had, in fact, implemented the Model Instruction. 

 

- Other MS explained that they were in the process of implementing the Model Instruction and they 

should be able to exchange information soon (CY, DE, ES, IT, LT, PL, PT and UK). 

 

- Some MS stated that they do not issue (binding) rulings and therefore do not need to implement the 

Model Instruction (BG, HR, ROM, SE and SI). 

 

- COM, regarding the other MS, said that it was disappointed with this outcome. The Model had been 

agreed in 2014 and should have been implemented already. COM stressed how important this was. 

Firstly, in the context of agreeing the timing of the implementation of the Commission’s proposal on 

the automatic exchange of rulings, the Commissioner had felt able to accept a later date on the basis that 

the Model Instruction was implemented promptly by MS, as agreed by ECOFIN. Clearly this has not 

been done. Secondly, COM invited MS to look at the TAXE Committee’s report. This raises the issue 

of whether MS have been fulfilling their legal obligations regarding the spontaneous exchange of 

information. The focus was therefore also on whether or not application of the existing rules had been 

monitored effectively. COM would need to reply to the report and MS had to help COM get the answer 

right. There was clearly a credibility issue here and the Group needed to meet expectations.” 

 

Source: informal meeting minutes of the Group of 2 February 2016, p. 4. 

 

However, meanwhile, the Commission cleverly used the momentum created by the LuxLeaks 

scandal and the OECD-BEPS initiative to convert this soft-law into hard-law.1943 On 8 

December 2015, the Council agreed that Member States will automatically exchange specific 

information on cross-border rulings without the possibility of refusing on the grounds of 

protection of business secrets (see Article 8a(6)(b) DAC).1944 As a result, the Group’s work in 

this policy area eventually found its way in a legally enforceable Directive to exchange 

information on tax rulings after more than fifteen years of difficult discussions in the Group. 

 

The entry into force of these legally binding rules raises the question of the prospect of the 

Group’s role in this area, bearing in mind that discussions on the implementation of DAC take 

place in the Commission’s Committee on Administrative Cooperation for Taxation (CACT). 

The new rules result in the Model Instruction becoming less relevant, as most rulings fall under 

the definition of ‘rulings’ in DAC. However, as pointed out by the Group’s Chair, non-cross-

border rulings might also affect the location of businesses in the EU and have, therefore, to be 

spontaneously exchanged under (the previously highlighted) Article 9(1) DAC.1945 In the light 

 
1942 See informal meeting minutes of the Group of 2 February 2016, p. 4 and informal meeting minutes of the 

Group of 12 April 2016, p. 3 
1943 See Commission Proposal for a Council Directive amending Directive 2011/16/EU as regards mandatory 

automatic exchange of information in the field of taxation, COM(2015) 135 final, 18 March 2015. 
1944 See Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 2011/16/EU as regards 

mandatory automatic exchange of information in the field of taxation, OJEU L/332/2015, p. 1-10. 
1945 See room document #9 of the Group of 12 April 2016, p. 3. 
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of the 2016-guidance on ‘the conditions and rules for the issuance of tax rulings’ (see Paragraph 

C(a) of the Guidance; see Section 8.3) and of the Model Instruction, it seems mandatory for 

Member States to inform the possibly affected other Member States of the content of such 

rulings.1946  

 

In the light of the European Parliament’s severe condemnations towards both the Member 

States for their non-compliance in this area and the Commission for not having fulfilled its role 

as guardian of the Treaties (as defined in Article 17(1) TEU) by failing to take necessary action 

against the Member States’ failure to comply with their legal exchange of information 

obligations1947, it cannot be ruled out that the Commission may bring infringement procedures 

before the CJEU in a particular non-compliance case in this area. 

 
 

8.3  Common tax ruling policy 

 

Well before the agreement (2016) on the pseudo-legislation setting out minimum conditions for 

a good tax ruling practice of Member States (see Box 8.8 below), the Group discussed issues 

of concern regarding harmful tax rulings and administrative practices. Work started in 1999 

with the Simmons & Simmons study.1948 This study, which interestingly enough has never been 

officially published, concluded that Belgium, the Netherlands, Luxembourg, and France, 

applied a certain degree of administrative discretion which made it possible to negotiate a 

preferential tax treatment.1949 While the identified Belgian1950, Dutch1951, and Luxembourg1952 

practices were, in principle, based on a legal framework and/or (standing) case law, the degree 

of discretion and flexibility regarding APA’s between multinationals and national tax 

administrations was considered significant and offending the arm’s length principle.  

 

Examples of blacklisted administrative (APA) practices of Member States are the group 

coordination centre regimes of Belgium and Luxembourg (see Chapter 7.9); the intermediate 

group financing and licensing company regimes of the Netherlands and Luxembourg (see 

Chapter 7.11); the foreign finance branch regimes of the Netherlands and Luxembourg (see 

Chapter 7.12); and the informal capital regimes of Belgium and the Netherlands (see Chapter 

7.13). The Group agreed that all of these regimes had to be abolished. The Group also decided 

to increase the transparency of administrative practices by concluding a political agreement 

requiring the exchange of information on APA’s between Member States (see Section 8.2 

above).  

 

Curiously, France never seems to have been condemned by the Group, which according to the 

Simmons & Simmons study would have been the only Member State where special tax 

arrangements could be negotiated directly with the government, outside a legal framework. The 

unpublished study identified several examples of large-scale projects of particular interest to 

the French economy (including, but not limited to, economic and/or employment aspects) 

which would have prompted the government to grant a preferential tax treatment to these 

 
1946 See room document #9 of the Group of 12 April 2016, p. 3. 
1947 See, e.g., European Parliament resolution of 6 July 2016, doc. no. 2016/2038(INI)), par. 52. 
1948 See the 1999-Simons & Simmons report on administrative practices of (the, at that time, fifteen) Member 

States (Simmons & Simmons, Administrative Practices in Taxation, August 1999). 
1949 See the 1999-Simmons & Simmons study, p. 1 and 8-9. 
1950 See the 1999-Simmons & Simmons study, p. 1, 8-9, 16-19 and annex on the Belgian administrative practice. 
1951 See the 1999-Simmons & Simmons study, p. 1, 8-9, 42-25 and annex on the Dutch administrative practice. 
1952 See the 1999-Simmons & Simmons study, p. 1, 8-9, 39-41 and annex on the Luxembourg administrative 

practice. 
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projects, while the resulting rulings were not based on a legal framework or case law.1953 For 

example, a well-known amusement park would have benefited from favourable rulings, which, 

according to the study, would have been negotiated at the highest political level; the French 

Finance Minister himself would have granted the ruling.1954  

 

While the Group in the years following the 2003-tax package agreement struggled with 

monitoring Member States' rollback commitments of blacklisted regimes (see Chapter 7), the 

subject of APA’s was already at the centre of the work of the EU Joint Transfer Pricing 

Forum1955. Where the work of this Forum focused on the prevention of double taxation, which 

resulted in the adoption of guidelines in 2007 on standard requirements for the issuance of 

APA’s by Member States1956, the Group concluded in the wake of the financial crisis in 2008-

2009 that more work was needed to counter under-taxation by harmful tax rulings1957. Rather 

than relying on the assistance of an external and independent contractor to (re)investigate 

Member States' administrative practices, the Group decided (in 2009) to collect information 

from Member States based on a questionnaire concentrating on updating the results of the 1999-

Simmons & Simmons study.1958 

 

Despite the significant efforts made by the Commission in updating this study (in 2009-

2010)1959, not all Member States had provided information that enabled the Group to come to a 

sensible judgement1960. Several Member States had merely stated in their replies that they did 

not provide (harmful) rulings and/or had not given any insight into the kind of advance 

clearance they grant.1961 The replies also showed that Member States followed different 

practices for publishing (information on) rulings. For example, some Member States would 

maintain a high level of secrecy (in this context, the practice of Germany and the Czech 

Republic was explicitly mentioned1962), while others would make (information on) rulings (in 

anonymous form) publicly available on the internet (e.g., the public ruling policy of Denmark, 

Estonia, Finland, Poland, Spain and Sweden was highlighted)1963. The Group had great 

difficulty in reaching concrete conclusions in this area and, eventually, embraced the 

Commission’s suggestions to (i) initiate a review procedure for (potential) harmful 

administrative practices (see Box 8.6 below), (ii) improve the transparency of administrative 

 
1953 See the 1999-Simmons & Simmons study, p. 1, 8-9, 24-25 and annex on the French administrative practice. 
1954 See the 1999-Simmons & Simmons study, p. 24-25 and annex on the French administrative practice. 
1955 See, e.g., Commission Communication of 16 January 2007, COM(2007) 71 final. 
1956 See the 2007-guidelines for Advance Pricing Agreements (APA’s) in the European Union annexed to 

Commission Communication of 16 January 2007, COM(2007) 71 final, p. 9-17. 
1957 See, e.g., informal meeting minutes of the Group of 23 September 2009, p. 5, informal meeting minutes of 

the Group of 18 November 2009, p. 1-2, annex II (Future work package) of report of the Group of 20 November 

2008, doc. no. 16084/08, p. 14, report of the Group of 26 May 2009, doc. no. 10200/09, par. 20, p. 8 and report 

of the Group of 18 November 2009, doc. no. 16233/09, par. 20-22, p. 6-7. 
1958 The Simmons & Simmons study was considered very costly and a time-consuming process (of corrections, 

changes and comments on country reports); see, e.g., room document #7 of the Group of 15 May 2009, p. 1-2. 
1959 For Member States’ responses on the questionnaire, see annex I and II of room document #6 of the Group of 

20 May 2010.  
1960 See, e.g., informal meeting minutes of the Group of 18 November 2009, p. 1-2 and informal meeting minutes 

of the Group of 4 March 2010, p. 1-4, informal meeting minutes of the Group of 20 May 2010, p. 1-3, room 

document #7 of the Group of 15 May 2009, room document #1 of the Group of 19 November 2009, room 

document #2 of the Group of 4 March 2010 and room document #6 of the Group of 20 May 2010. 
1961 See, e.g., room document #2 of the Group of 4 March 2010, p. 4 and room document #6 of the Group of 20 

May 2010, p. 3. 
1962 See, e.g., room document #2 of the Group of 4 March 2010, p. 4 and room document #6 of the Group of 20 

May 2010, p. 3. 
1963 See, e.g., room document #2 of the Group of 4 March 2010, p. 5 and room document #6 of the Group of 20 

May 2010, p. 3. 
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practices by agreeing on (a limited form of) publication of certain rulings (see Box 8.7 below), 

and (iii) improve the exchange of information on ‘cross-border rulings’ (see Section 8.2).1964  

 

The work carried out in these areas does not seem to have led to satisfactory results. In late 

2010, the Group agreed on basic pseudo-legislation which invited Member States to share with 

the Group their knowledge or suspicion of harmful administrative practices from other Member 

States that they felt needed to be discussed (see Box 8.6 below).1965 As beautifully expressed 

by the Commission, this agreement aimed to identify “how tax advisors sell schemes based on 

administrative practices”1966.  

 

Box 8.6: Guidance on the identification of harmful rulings (2010) 

 

“In order to start a review process with respect to administrative practices, MSs are invited to share with 

the Group their knowledge or suspicion about harmful administrative practices of other MSs.” 

 

The criteria for assessing the harmfulness of an administrative practice are the five criteria for 

harmfulness as laid down in Paragraph B of the Code of Conduct.” 

 

Source: report of the Group of 22 November 2010, doc. 16766/10, par. 19, p. 8. 

 

In 2011, the Chair recalled that Member States had agreed to start such a review process1967, 

but it seems that none of the Member States made such notification in 2011-onwards1968. The 

informal meeting minutes of the Group show that France, Germany and the United Kingdom 

would have indicated that they supported the exercise, but that so far their tax administration 

had not been able to identify (potential) harmful practices of other Member States.1969, 1970 In 

the meantime, with the (recent) adoption of the rules on automatic exchange of information1971 

and mandatory disclosure of potentially aggressive tax planning arrangements1972, it seems that 

Member States now have sufficient information to revive this old (not proven effective) 

political commitment. 

 

Besides, in 2010, the Group agreed on rather vague and broadly framed pseudo-legislation to 

improve the transparency of Member States’ administrative practices, requiring the publication 

 
1964 For Commission suggestions for common solutions in these areas, see room document #2 of the Group of 4 

March 2010 and room document #6 of the Group of 20 May 2010. See also informal meeting minutes of the 

Group of 4 March 2010, p. 1-4 and informal meeting minutes of the Group of 20 May 2010, p. 1-3. 
1965 For the agreed 2010-pseudo-legislation on this topic, see report of the Group of 22 November 2010, doc. no. 

16766/10, par. 19, p. 8 and for the Council’s endorsement, see Council Conclusions of 7 December 2010, doc. 

no. 17447/10, p. 14.  
1966 See informal meeting minutes of het Group of 11 April 2011, p. 3. 
1967 See informal meeting minutes of the Group of 17 February 2011, p. 4. 
1968 See, e.g., report of the Group of 27 May 2011, doc. no. 10857/11, par. 26, p. 7, report of the Group of 13 

December 2011, doc. no. 17081/1/11 REV 1, p. 7, report of Group of 11 June 2012, doc. no. 10903/12, par. 19, 

p. 6 and report of the Group of 23 November 2012, doc. no. 16488/12, par. 15, p. 5. 
1969 See informal meeting minutes of het Group of 11 April 2011, p. 3. 
1970 Besides, Member States responses to a 2012-questionaire on this topic, reveal that none of the Member 

States identified a harmful administrative practice (see room document #7 of the Group of 17 April 2012). 
1971 See Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 2011/16/EU as regards 

mandatory automatic exchange of information in the field of taxation, OJEU L/332/2015, p. 1-10. 
1972 See Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards 

mandatory automatic exchange of information in the field of taxation in relation to reportable cross-border 

arrangements, OJEU L/139/2018, p. 1-13. 
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of rulings in cases where they would be “suitable for horizontal application in similar 

situations” (see Box 8.7 below)1973.  

 

Box 8.7: Guidance on improvements in the field of transparency of tax rulings (2010) 

 

“To the extent that it accommodates the advance interpretation or application of a legal provision to a 

specific situation or transaction of an individual taxpayer, the underlying procedures should be 

embedded in a transparent legal and administrative framework. 

 

Where the advance interpretation or application of a legal provision to a specific situation or transaction 

of an individual taxpayer is suitable for horizontal application in similar situations, this interpretation or 

application should be published or be reflected in updated guidance, or be made otherwise publicly 

available.” 

 

Source: report of the Group of 22 November 2010, doc. 16766/10, par. 20, p. 8. 

 

Member States responses to a 2012-questionnaire on this topic, showed, however, that only a 

few Member States effectively implemented this publication commitment. The replies reveal 

that in particular Austria, Belgium, Estonia, Finland, France, Ireland, Lithuania, Luxembourg, 

Poland, and Portugal would publish (information on) rulings (in 2011-2012) that are suitable 

for horizontal publication, but also that Cyprus, Czech Republic, Italy, Latvia, Slovakia and 

Slovenia  had not (yet) made any steps to implement  this agreement.1974 Bulgaria, Denmark 

and Germany, Greece, Malta, the Netherlands, Romania, Spain, Sweden, and the United 

Kingdom noted that they had not issued rulings that would be suitable for horizontal 

application1975.1976  Clearly, the assertion of a number of Member States may be challenged, 

because during the updating of the Simmons & Simmons study (in 2009-2010) some Member 

States indicated that they would already be publishing such information on rulings (see this 

Section above), either the full text of the ruling (in anonymous form) or summaries of these 

rulings in updated guidance. 

 

In 2015-2016, a majority of Member States (including Ireland, Greece, Italy, the United 

Kingdom, Slovakia, and the Netherlands) and the Commission made clever use of the 

momentum created by the LuxLeaks scandal and stressed that additional work in this area 

should not be limited to the transparency aspect of the new rules on automatic exchange of 

information, but that the Group should develop a set of common standard requirements for a 

good (tax) ruling practice based on general (tax) principles.1977 The pseudo-legislation agreed 

in 20161978(see Box 8.8 below), which is based on the OECD-BEPS deliverables as regarding 

 
1973 For this pseudo-legislation, see report of the Group of 22 November 2010, doc. 16766/10, par. 20, p. 8 and 

for the Council’s endorsement, see Council Conclusions of 7 December 2010, doc. no. 17447/10, p. 14. 
1974 See room document #7 of the Group of 17 April 2012. See also report of the Group of 27 May 2011, doc. no. 

10857/11, par. 26, p. 7 and report of the Group of 13 December 2011, doc. no. 17081/1/11 REV 1, p. 7, report of 

Group of 11 June 2012, doc. no. 10903/12, par. 19, p. 6 and report of the Group of 23 November 2012, doc. no. 

16488/12, par. 15, p. 5. 
1975 See room document #7 of the Group of 17 April 2012. 
1976 In addition, Hungary did not comment on the questionnaire; see room document #7 of the Group of 17 April 

2012, p. 12. 
1977 See Commission (Working Party IV) discussion paper of 6 February 2015 on possible guidelines for cross-

border tax rulings, p. 5-6 and informal meeting minutes of the Commission (Working Party IV) of 6 February 

2015, p. 1-2. 
1978 For this pseudo-legislation, see report of the Group of 28 November 2016, doc. no. 14750/16, p. 15-18 and 

for the Council’s endorsement, see Council Conclusions of 6 December 2016, doc. no. 15205/16, p. 18. For the 

drafting of this guidance (incl. draft guidance), see room document #8 of the Group of 12 April 2016, room 
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BEPS-action 51979 and work undertaken at EU-level1980, does not deal with the material content 

of tax rulings, but with several procedural aspects of Member States’ tax ruling policy, 

including (i) the procedure for obtaining legal certainty by taxpayers in advance; (ii) the term 

of validity of the rulings issued; (iii) the monitoring of the correct implementation of rulings 

(audits and interim evaluations); (iv) the exchange of information on rulings; and (v) the 

publication of rulings.  

 

Box 8.8: Guidance on the conditions and rules for the issuance of tax rulings (2016) 

 

“The following guidelines apply to the issuing of tax rulings to taxpayers by Member States. For the 

purposes of these guidelines a ruling is any advice, information or undertaking provided by, or on behalf 

of, the government or the tax authority of a Member State, or any territorial or administrative 

subdivisions thereof, to a taxpayer or group of taxpayers concerning their tax situation and on which 

they are entitled to rely. 

 

However, in order to reduce the administrative burden on Member States, and to ensure consistency 

with Council Directive 2011/16/EU as amended, these guidelines will not apply to domestic rulings 

solely for a particular person or a group of persons, excluding those conducting mainly financial or 

investment activities, with a group-wide annual net turnover, as defined in point (5) of Article 2 of 

Directive 2013/34/EU of the European Parliament and of the Council[…], of less than EUR 40 000 000 

(or the equivalent amount in any other currency) in the fiscal year preceding the date of issuance, 

amendment or renewal of the rulings. 

 

A. Process of granting a ruling 

a. Official rules and administrative procedures for rulings should be identified in advance and published, 

and they should include: (i) the conditions for the applicability of the ruling process; (ii) the grounds for 

denying a ruling; (iii) the fee structure, if applicable; (iv) the legal consequences of obtaining a ruling; 

(v) possible sanctions for incomplete or false information provided by a taxpayer; (vi) the conditions for 

revoking, cancelling or revising a ruling; and (vii) any other guidance that is deemed necessary in order 

to make the rules sufficiently comprehensive and clear to taxpayers and their advisors. 

b. Tax rulings should be issued, and any administrative discretion in granting a ruling should be 

exercised, only within the limits of, and in accordance with, the country’s relevant domestic tax law and 

administrative procedures, and should be limited to determining how that law and/or any administrative 

procedures apply to one or more specific operations or transactions intended, planned or undertaken by 

the taxpayer. 

c. Tax rulings should respect applicable international obligations that are incorporated into domestic tax 

law, for instance, obligations under relevant bilateral treaties and EU law. 

d. Tax rulings should be issued in writing. 

e. Tax rulings should only be issued by the competent government office or authority in charge of this 

task. Where a ruling is granted by another government office, it should be subject to approval by the 

competent office. 

f. It is recommended that at least two officials are involved in the decision to grant a ruling or there is at 

least a two-level review process for the decision, in particular in cases where the applicable rules and 

administrative procedures explicitly refer to discretion or the exercise of judgement by one of the 

relevant officials. 

 
document #5 of the Group of 2 June 2016, room document #8 of the Group of 20 July 2016, and room document 

#1 of the Group of 21 September 2016. 
1979 See OECD BEPS Report Countering Harmful Tax Practices More Effectively, Taking into Account 

Transparency and Substance, Final Report, 5 October 2015, p. 56-58. 
1980 For work at EU-level, see, e.g., (i) Commission (Working Party IV) discussion paper of 6 February 2015 on 

possible guidelines for cross-border tax rulings, (ii) the 2010-guidance on ‘improvements in the field of 

transparency of administrative practices, and (iii) 2007-guidelines for APA’s in the European Union (annexed to 

Commission Communication of 16 January 2007, COM(2007) 71 final). 
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g. Tax rulings should be binding on the tax authority (to the extent permitted by domestic law and the 

principle of legitimate expectation), provided that the applicable legislation and administrative 

procedures and the factual information on which the ruling is based do not change after the ruling has 

been granted. 

h. Taxpayers should apply for a ruling in writing and provide a full description of the underlying 

operations or transactions for which a ruling is requested. The information should be included in a file 

supporting the ruling application (the “ruling file”). The ruling file should also include information on 

the methods and facts for determining the key elements of the tax authority’s view. Any additional 

information or relevant facts which are brought to the attention of the tax authority (i.e. in meetings or 

oral presentations) should be recorded in writing and also be included in the ruling file. 

i. Information concerning the applicant (including taxpayer’s name, tax residency, tax identification 

number, commercial register number for corporations and companies) and tax advisor/tax consultant 

involved should be included in the ruling file and/or the ruling itself. 

j. Before taking a decision, the person/s providing the ruling should check that the description of the 

facts and circumstances is sufficient and justifies the envisaged outcome of the ruling. They should also 

check that the ruling outcome is consistent with any previous rulings concerning similar legal issues and 

factual circumstances. 

k. In the area of transfer pricing, Member States should also apply the EU guidelines for advance pricing 

agreements published in the annex to the Commission Communication of 26 January 2007 (COM(2007) 

71 final). 

 

B. Term of the ruling and subsequent audit/checking procedure 

a. APAs should only be for a fixed period of time and should be subject to review before being extended. 

b. Taxpayers should notify the tax authority about any material changes in the facts or circumstances on 

which a taxpayer-specific ruling (including an APA) was based, as soon as possible so that the tax 

administration can assess whether to exchange this information with another country. As part of this 

notification process, taxpayers should notify tax administrations of any material changes to the related 

parties with which they transact (for transactions covered by the ruling) and any other changes which 

would impact on who information should be exchanged with. 

c. Effective administrative procedures should be in place to periodically verify that the factual 

information relied upon and assumptions made when granting taxpayer-specific rulings remain relevant 

throughout the period of validity of the ruling. This may be particularly necessary in the case of APAs 

where any underlying assumptions and decisions could be affected by changes in economic 

circumstances. 

d. Rulings should be subject to revision, revocation or cancellation, as the case may be, in the following 

circumstances: 

1. if the taxpayer makes a misrepresentation or omission in applying for the ruling that calls into question 

the validity of the ruling; 

2. if the relevant laws change; 

3. if there is a relevant and significant change (i) in the facts or circumstances upon which the ruling 

was based or (ii) in the validity of the assumptions made. 

 

C. Exchange of information 

a. Under EU law relevant rulings will also need to be spontaneously or automatically exchanged with 

other tax authorities. Rulings may also fall within the scope of other exchange mechanisms such as the 

OECD framework for compulsory spontaneous exchange of information on rulings, the EU “Model 

Instruction” or bilateral treaties. 

 

D. Publication 

a. Where a tax ruling has horizontal application to the affairs of other taxpayers in similar situations 

(also referred to as general rulings by the OECD), it should be published and made easily accessible to 

other tax administrations and taxpayers. Ideally, such rulings should be published on the tax 

administration’s website. If not published in full, the website should contain short summaries with links 

to where the ruling is accessible in full. Publication should take place as soon as it is practicable after 

the ruling is granted and, at the latest, within six months. 



 318 

b. If a Member State does not publish such rulings, for reasons of taxpayer confidentiality, it should 

however ensure that the conclusions reached in them are published on the tax administration’s website. 

This can be in the form of either updated guidance, or more general conclusions, and will therefore be 

available to other taxpayers and tax administrations. This publication can be in an anonymous form 

without any reference to the taxpayer and thereby respect the principle of taxpayer confidentiality.” 

 

Source: annex I of report of the Group of 28 November 2016, doc. no. 14750/16, p. 15-18. 

 

The agreed standard requirements apply, in principle, to any tax ruling issued by a national tax 

administration. An exception to this rule applies only to certain domestic rulings issued to 

SME’s. This recent pseudo-legislation is based on a broad tax ruling definition, which includes 

any statements by the government or the tax administration of a Member State upon which a 

taxpayer can rely concerning its tax position.1981 Examples of rulings include written and oral 

statements of the tax authorities and settlement agreements concluded between the taxpayer 

and the tax authorities.  

 

It is interesting to compare this tax ruling definition with the ruling concept in DAC for the 

automatic exchange of information on cross-border rulings1982. Such a comparison reveals that 

the definition used in the pseudo-legislation has an even wider scope than DAC. Unlike the 

rules on automatic exchange of information, the pseudo-legislation is not limited to cross-

border rulings. Domestic rulings are, in principle, also covered (Belgium and Luxembourg, 

among others, have stressed the importance of this matter)1983, unless the SME carve-out 

applies1984. France, in particular, would have obstructed work in this area for a long time and 

argued that such domestic rulings should remain outside the scope of the new agreement.1985 

Moreover, it seems that the ruling definition also covers statements which can be relied upon 

by a taxpayer and which relate to the past. In this context, the standard requirements prescribe 

that the content of a tax ruling should be limited to determining how the national tax law applies 

to activities intended, planned or undertaken by the taxpayer.1986 In particular, the Netherlands 

would have disputed that rulings could be issued for past transactions.1987 

 

The SME carve-out entails that the rules do not apply to rulings that fulfil the following 

conditions (cumulative)1988: 

-  The ruling relates to a national matter; 

-  The ruling is issued for a particular person or group of persons with a net group turnover 

of less than EUR 40 million1989; and 

 
1981 See Preamble of the Guidance.  
1982 See Article 3(14) of Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 

2011/16/EU as regards mandatory automatic exchange of information in the field of taxation, OJEU L/332/2015, 

p. 1-10. 
1983 See, e.g., informal meeting minutes of the Group of 20 July 2016, p. 3. 
1984 See Preamble of the Guidance. 
1985 See, e.g., informal meeting minutes of the Group of 12 April 2016, p. 4, informal meeting minutes of the 

Group of 2 June 2016, p. 3, informal meeting minutes of the Group of 20 July 2016, p. 3 and informal meeting 

minutes of the Group of 21 September 2016, p. 3. 
1986 See Paragraph A, subparagraph (b), of the Guidance.  
1987 See email of the Dutch Ministry of Finance of 27 June 2016 to Taxud UNIT D1 on ‘NL comments to several 

issues Code of Conduct’. 
1988 See Preamble of the Guidance. 
1989 In the sense of Article 2(5) of Directive 2013/34/EU of the European Parliament and of the Council of 26 

June 2013 on the annual financial statements, consolidated financial statements and related reports of certain 

types of undertakings, amending Directive 2006/43/EC of the European Parliament and of the Council and 
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-  The specific person(s) or group of persons to whom the tax ruling has been issued does 

not conduct mainly financial or investment activities. 

 

The turnover limit of EUR 40 million corresponds to the limit applicable in European 

accounting law for the qualification as a ‘medium-sized undertaking’.1990 The condition 

according to which a domestic tax ruling issued to an SME would (still) be subject to the 

pseudo-legislation if that SME mainly carries out financial or investment activities, seems to 

be inspired by the fear of harmful tax competition. The rationale underlying the Group’s 

approach to financial undertakings probably is that, because of the mobile nature of financial 

and investment activities, even a domestic tax ruling could have harmful economic effects on 

other Member States. The following three out of the eleven standard requirements dealing with 

the process of granting a tax ruling seem to be of particular relevance to Member States’ 

administrative practices: 

 

-  It is recommended that at least two tax officials are involved in the decision to grant a 

ruling or that such a decision is subject to a (re-)assessment at a second level (‘at-least-

four-eyes requirement’)1991; 

-  Before the tax officials involved take a decision, it should be verified that the tax ruling 

outcome is consistent with previous rulings issued by the tax administration concerning 

comparable cases (‘consistency-check requirement’)1992; 

-  Tax administrations are required to keep a file supporting the ruling application process 

(‘documentation requirement’).1993 This ‘ruling file’ should contain, among others: (i) a 

description of the underlying activities and/or transactions to which the ruling relates 

and (ii) information about the methods and conditions that are relevant for the tax 

administration’s decision-making.1994 Besides, any additional information or relevant 

facts brought to the tax administration’s attention (e.g., during meetings or oral 

presentations) should be recorded in writing and included in the ruling file.1995 

 

The aim of the ‘at-least-four-eyes requirement’ seems to be to prevent that a tax inspector acts 

alone.1996 An example of such a situation was at stake in the LuxLeaks affair (in 2014), which 

according to media coverage involved the massive granting of rulings by a single Luxembourg 

tax inspector (Mr ‘Ruling’). Under the at-least-four-eyes requirement, a tax inspector is not 

allowed to adopt a position, make a commitment or conclude a settlement agreement on his 

own responsibility. The starting point seems to be that a signature of at least two tax officials 

is helpful in preventing the issuance of tax-adviser-prefabricated rulings. It seems unlikely that 

in the Group’s view, this requirement will be complied with in the case of peer consultation or 

in the event a tax inspector informally coordinates their (envisaged) decision with a team leader 

 
repealing Council Directives 78/660/EEC and 83/349/EEC Text with EEA relevance, OJEU L/182/2013, p. 19-

76. 
1990 See Article 3(3) of Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on 

the annual financial statements, consolidated financial statements and related reports of certain types of 

undertakings, amending Directive 2006/43/EC of the European Parliament and of the Council and repealing 

Council Directives 78/660/EEC and 83/349/EEC Text with EEA relevance, OJEU L/182/2013, p. 19-76. 
1991 See Paragraph A, subparagraph (f), of the Guidance. This requirement is particularly relevant in cases where 

legislation and regulations grant a tax official a certain margin of discretion. 
1992 See Paragraph A, subparagraph (j), second sentence, of the Guidance. 
1993 See Paragraph A, subparagraph (h), of the Guidance. 
1994 In a draft version of the guidance, the following examples were given: transfer prices, mark-ups, interest 

rates and profit margins. See annex 1 of room document #8 of the Group of 12 April 2016, p. 7. 
1995 See Paragraph A, subparagraph (h), of the Guidance. 
1996 See Paragraph A, subparagraph (f), of the Guidance. 
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or a technical expert. It is striking, however, that the at-least-four-eyes requirement is drafted 

in the form of a recommendation.1997 In an earlier (draft) compromise proposal, the Commission 

had proposed making this requirement mandatory.1998 This raises the question of whether 

Member States are politically at liberty not to implement this recommendation. It is likely that 

the Group will consider this aspect during the monitoring of Member States’ compliance with 

the agreed pseudo-legislation. 

 

The ‘consistency-check requirement’ stipulates that the consistency with previous statements 

made by the tax administration in comparable cases must be checked before issuing a tax 

ruling.1999 This requirement aims to achieve the so-called ‘horizontal application’ of tax rulings. 

The 2010-guidance on ‘improvements in the field of transparency of administrative practices’ 

and the publication requirement of this guidance pursue a similar objective. It is not expected 

that this requirement is simply met by discussing rulings during (regular) tax knowledge 

meetings of a team of tax officials. The implementation of this requirement seems to require a 

centralised tax ruling administration within the tax authorities. After all, the approach whereby 

a tax inspector has to manually process all already existing (digital) client files (prior to the 

issuance of a ruling) seems impossible to manage.  

 

As regards the ‘documentation requirement’, the residual category of information that must be 

contained in the ruling file is particularly striking.2000 This residual category consists of all 

additional information and relevant facts that have been brought to the tax administration’s 

attention by the taxpayer and/or his tax adviser(s), for example during a meeting or in a 

telephone conversation. This requirement prescribes that a meeting report must be drawn up for 

such a case, which should be included in the ruling file. In the case of a cross-border tax ruling, 

these reports - like other information contained in the ruling file - appear to be subject to 

information exchange between Member States. By conditioning extensive documentation, the 

Group seems to address harmful and non-transparent informal practices. This requirement, 

therefore, elaborates on the requirement that rulings may only be issued in writing. The 

documentation requirement does, however, seem to contain overkill. Not only because of the 

administrative burden that the documentation requirement imposes on the tax administrations, 

but also because a stringent implementation might jeopardise the accessibility of the tax 

administrations. 

 

Furthermore, the pseudo-legislation imposes several conditions regarding the term of the 

ruling.2001 The rules specifically require a fixed term for APA’s, without specifying how long 

that term may or should be.2002 Remarkably, such a requirement does not exist for other tax 

rulings, including cross-border rulings. The Commission tried to persuade the Group to require 

a fixed term for all rulings whose validity is affected by future events.2003 Some Member States, 

however, appeared to have difficulties with a complete ban on rulings of unlimited duration.2004 

 
1997 In fact, the text of Paragraph A, subparagraph (f), of the Guidance states: “It is recommended that at least 

two officials are involved”. 
1998 See Commission (Working Party IV) discussion paper of 6 February 2015 on possible guidelines for cross-

border tax rulings, p. 6, where the Commission proposed the following standard requirement: “It should be 

obligatory that at least two officials (either internally or externally shown) give their approval of decisions on 

rulings or confirm application of rulings”. 
1999 See Paragraph A, subparagraph (j), second sentence, of the Guidance. 
2000 See Paragraph A, subparagraph (h), of the Guidance. 
2001 See Paragraph B of the Guidance. 
2002 See Paragraph B, subparagraph (a), of the Guidance. 
2003 See room document #8 of the Group of 12 April 2016, par. 17-20, p. 3. 
2004 See room document #8 of the Group of 20 July 2016, par. 6, p. 2. 
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Besides, the presence of an effective audit procedure is a key element of the new rules. 2005 It 

requires a tax administration to periodically verify during the term of a tax ruling that the facts 

and assumptions underlying its granting are still applicable. Such a periodic review would be 

particularly necessary in the case of APA’s, where the underlying assumptions and decisions 

may be affected by changes in economic circumstances.2006 Moreover, this audit requirement 

is not linked to any notification requirement imposed by Member States on taxpayers.2007 Under 

the latter requirement, a taxpayer should inform the tax administration when the facts and/or 

circumstances underlying the tax ruling have changed. This notification commitment does not 

discharge a Member State from its obligation to conduct periodic audits.2008 

 

Last but not least, the publication of tax rulings seems the most interesting part of the new rules, 

as the publication of information on rulings could have a major impact on Member States’ tax 

ruling practices. Where a tax ruling has “horizontal application to the affairs of other taxpayers 

in similar situations”2009, it should preferably be published and easily accessible for other tax 

administrations and especially other taxpayers. According to the rules, the preferred place for 

publishing is the website of the national tax administration. This website should include (a link 

to) the complete text of the tax ruling, except individualizing data, within six months after 

issuing such a ruling. This requirement implies the creation of an ‘online’ tax ruling register 

that is accessible for any taxpayer on or via the tax administration's website. However, if 

statutory confidentiality rules prevent publication, the tax administration concerned should, 

nonetheless, ensure that at least the substantive gist of the rulings is published on its website in 

the form of ‘updated guidance’ or more ‘general conclusions’.2010 Interestingly, especially 

Germany would have been very reluctant in accepting that rulings should be published (even 

in anonymised form).2011 The reason for this position seems that the issuance of tax rulings in 

Germany falls under the authority of Länder (state) governments. The German federal 

government would have considerable difficulties in controlling the (autonomous) ruling process 

of the Länder. 
 

Given the persisting public concern about Member States’ tax ruling practices and the obvious 

significant impact of the new rules on the current tax ruling policy of many Member States, it 

is odd that this recent political agreement has received very little public and political attention 

so far. For this reason, it is to be welcomed that the Group recently (2019) announced that it 

would monitor Member States’ compliance with the 2016-common tax ruling policy in 

2020.2012 The European Parliament - given its previous TAXE Committees2013) - can be 

expected to have a special interest in investigating whether all Member States stick to the new 

rules. Finally, in the event of non-compliance, there is a risk that the pseudo-legislation might 

be converted into a hard-law solution, as eventually happened in the area of exchange of 

information (see Section 8.2), hybrid mismatches (see Section 8.6), and (in part) in the area of 

EU-inbound profit transfers (See Section 8.4). 

 
2005 See Paragraph B, subparagraph (c) and (d), of the Guidance. 
2006 See Paragraph B, subparagraph (c), of the Guidance. 
2007 See Paragraph B, subparagraph (b), of the Guidance. 
2008 See Paragraph B, subparagraph (c) and (d), of the Guidance. 
2009 See Paragraph D, subparagraph (a), of the Guidance. 
2010 See Paragraph D, subparagraph (b), of the Guidance. 
2011 See, e.g., informal meeting minutes of 12 April 2016, p. 4, informal meeting minutes of the Group of 2 June 

2016, p. 3, informal meeting minutes of the Group of 20 July 2016, p. 3-4 and internal Commission document 

(2016) on ‘written comments received from Member States on Rulings Guidelines’. 
2012 See report of the Group of 25 November 2019, doc. no. 14114/19, par. 17, p. 5. 
2013 See, e.g., the European Parliament resolution of 26 March 2019, doc. no 2018/2121(INI)), par.  89 (where it 

calls on the Member States “to publish domestic tax rulings”. 
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8.4 EU-inbound profit transfers (the ‘gatekeeper problem’) 

 

The discussions on this topic started during the Group’s first phase of work (in 1998-2003) 

when it reviewed the participation exemptions for intra-group dividends applied by Member 

States (see Chapter 7.8).2014 This issue, within the Group known as the ‘gatekeeper problem’, 

concerns the exemption of dividend payments by a low-taxed non-EU subsidiary to an EU-

parent company.2015 The problem identified by the Group is that international companies will 

generally seek to channel non-EU intra-group dividends through the Member State applying 

the most generous participation exemption, and from there to parent companies in other 

Member States to avoid the tax these other Member States would levy if the dividends were 

paid directly to the (ultimate) EU-parent company in these States.2016, 2017 Indeed, once inside 

the EU, intra-group dividends can flow tax-free from any EU-subsidiary company to any EU-

parent company under the Parent-Subsidiary Directive if the Member State of the ultimate EU 

parent company applies a participation exemption (instead of a credit system) as laid down in 

Article 4(1), subparagraph a, PSD.  

 

The 1999-Primarolo Report, therefore, required Member States’ participation exemption 

regimes to contain either a subject-to-tax clause as regards the profits of the foreign subsidiary 

company or ‘appropriate CFC-legislation’ (See Chapter 7.8).2018 The 2000-guidance ‘on 

holding companies’ substantially contained the same requirement, clarifying that to avoid 

blacklisting, Member States should ensure that their national participation exemption regimes 

should be equipped with ‘effective anti-abuse or countermeasures’.2019 Based on these 

principles, several Member States, including Austria2020, Denmark2021, the Netherlands2022, the 

 
2014 See, e.g., report of the Group of 23 November 1999, doc. no. 4901/99, par. 45-53, p. 16-18. 
2015 See, e.g., report of the Group of 23 November 1999, doc. no. 4901/99, par. 47, p. 16 and report of the Group 

of 22 November 2010, doc. no. 16766/10, par. 16, p. 6. 
2016 See, e.g., room document #6 of the Group of 5 February 2009 and report of the Group of 22 November 2010, 

doc. no. 16766/10, par. 16, p. 6. 
2017 See Nouwen, M.F. (2017), p. 142-143 and Nouwen, M.F. and Wattel, P.J. (2018), p. 942. 
2018 See report of the Group of 23 November 1999, doc. no. 4901/99, par. 48, p. 17.  
2019 For the 2000-guidance on ‘holding companies’, see annex I of report of the Group of 20 November 2000, 

doc. no. 13563/00, p. 13-14) and for the Council’s endorsement, see Council Conclusions of 26-27 November 

2000, doc. no. 13898/00 (See also Chapter 6.8). See also the 2010-guidance on ‘inbound profit transfers’ in 

report of the Group of 22 November 2010, doc. no. 16766/10, par. 16, p. 6 (see also this Section below). 
2020 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 20; for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; for (details on) the 

Commission’s draft assessment, see internal Commission document (2002) on the Austrian Holding regime; and 

for the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 51-52. 
2021 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 22; for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; for (details on) the 

Commission draft assessment, see internal Commission document (2002) on the Danish Holding regime; and for 

the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 57. 
2022 For the Group’s decision, see report of the Group of 23 November 1999, doc. no. 4901/99, par. 51, p. 18 in 

combination with report of the Group of 6 march 2003, doc. no. 7018/1/03 REV 1, p. 4-6, and 28; for the 

Council’s endorsement, see Council Conclusions of 3 June 2003, doc. no. 9844/03, p. 15; for (details on) the 

Commission draft assessment, see the internal Commission document (2002) on the Dutch Holding regime; and 

for the agreed description, see report of the Group of 23 November 1999, doc. no. 4901/99, p. 48. 
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Netherlands Antilles2023, and Slovenia2024, were politically forced to change their participation 

exemption regimes (in 1999-2007) (See Chapter 7.8).    

 

In the wake of the financial crisis (in 2008-2009), the Group agreed that more work needed to 

be done in this area.2025 The discussions on this topic eventually resulted in the adoption of 

pseudo-legislation (in 2010) containing a minimum tax policy standard based on the 

‘gatekeeper-approach’ preventing untaxed or low-taxed profits from entering the EU without 

being taxed additionally (see Box 8.9 below).2026, 2027 This standard requires every Member 

State to perform a ‘gatekeeper function’ regarding companies receiving intra-group dividends 

(or other forms of profit distributions) from non-EU subsidiaries.2028 To this end, Member 

States applying participation exemption regimes should enact effective anti-abuse measures in 

the form of either a switch-over provisions (switching over from exempting the intra-group 

dividends to taxing them and allowing only a credit for the corporation tax paid by the 

subsidiary company if that latter tax is below a certain level) or CFC-rules (taxing the low-

taxed subsidiary company’s profits in the hands of the EU-parent company as if it were a branch 

or as if it had distributed its profits to the EU-parent company).2029, 2030  

 

Box 8.9: Guidance on EU-inbound profit transfers (2010) 

 

“Member States may opt to tax inbound profit transfers or to operate a participation exemption. Member 

States which operate a participation exemption should either ensure that the profits which give rise to 

foreign source dividends are subject to effective anti-abuse or countermeasures, or apply switch-over 

provisions targeted at ensuring effective taxation. The first could be achieved through a Member State 

having CFC-legislation or other anti-abuse provisions which ensure that profits artificially diverted from 

that Member State which may give rise to foreign source dividends are appropriately taxed.” 

 

Source: report of the Group of 22 November 2010, doc. 16766/10, par. 16, p. 6. 

 

Most of the Member States and the Commission were in favour of agreeing on a more detailed 

soft law policy in this area.2031 A few Member States, however, especially the United 

 
2023 For the Group’s decision, see report of the Group of 25 May 2004, doc. no. 9805/04, par. 23-28, p. 6-7 and 

for the agreed description, see annex II of report of the Group of 25 May 2004, doc. no. 9805/04, p. 15. 
2024 For the Group’s decision, see report of the Enlargement Group (Tax Experts) of 6 October 2003, doc. no. 

13213/03; for the Council’s endorsement, see Council Conclusions of 13 October 2003, doc. no. 13098/03; for 

the agreed description, see report of the Commission of 5 June 2003, doc. no. 82/03, p. 67; and for the 

Commission’s draft assessment, see report of the Commission of 5 June 2003, doc. no. 82/03, p. 180-181. 
2025 See, e.g., informal meeting minutes of the Group of 15 May 2009, p. 1-2, room document #6 of the Group of 

5 February 2009 and room document #3 of the Group of 15 May 2009. 
2026 For the 2010-guidance on ‘profit inbound transfers, see report of the Group of 22 November 2010, no. 

16766/10, para. 16, p. 6 and for the Council’s endorsement, see Council Conclusions of 7 December 2010, doc. 

no. 17447/10, p. 14. See also informal meeting minutes of the Group of 19 November 2010, p. 4. 
2027 For the drafting of the 2010-guidance on ‘profit inbound transfers’, see informal meeting minutes of the 

SubGroup of 27 October 2009, p. 1, informal meeting minutes of the SubGroup of 14 January 2010, p. 1-3, 

informal meeting minutes of the SubGroup of 25 March 2010, p. 1-4, informal meeting minutes of the Subgroup 

of 22 April 2010, p. 1-2, room document #1 of the SubGroup of 27 October 2009, room document #2 of the 

SubGroup of 27 October 2009, room document #1 of the SubGroup of 14 January 2010, room document #1 of 

the SubGroup of 25 March 2010, room document #1 of the SubGroup of 22 April 2010, room document #1 of 

the SubGroup of 12 May 2010, and room document #4 of the Group of 19 November 2010.  
2028 See also informal meeting minutes of the Group of 14 January 2010, p. 1-3 and room document #1 of the 

Group of 14 January 2010, p. 1. 
2029 See report of the Group of 22 November 2010, no. 16766/10, para. 16, p. 6. 
2030 See Nouwen, M.F. (2017), p. 143 and Nouwen, M.F. and Wattel, P.J. (2018), p. 943. 
2031 See informal meeting minutes of the SubGroup of 14 January 2010, p. 1-3, informal meeting minutes of the 

SubGroup of 25 March 2010, p. 1-4 and informal meeting minutes of the SubGroup of 22 April 2010, p. 1-2. 
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Kingdom2032 and the Netherlands2033, expressed overall disagreement with the soft law 

approach and advocated real hard law. Whether these were real concerns to those Member 

States or simply attempts to make sure nothing would happen in the Group on this competition 

sensitive tax issue, remained unclear.2034 For example, according to the Commission, some 

Member States’ recommendation to deal with this issue in the Council’s Working Party on Tax 

Questions, which deals with legislative solutions rather than soft law, “should be seen as an 

attempt to weaken the Code”2035 and “Council conclusions from [this Working Party] are 

unlikely to lead to actual obligations/actions whereas the Code recommendations could”.2036  

 

The pseudo-legislation agreed upon as a political compromise lacks detail. For instance, it does 

not define what “effective taxation” or “appropriately taxed” means. As shown in Box 8.10 

below, a major reason for this lack of detail concerned the strong disagreement between 

Member States for a more operational and concrete definition of the requirements to be included 

in the pseudo-legislation. For instance, the Commission and several Member States had 

proposed to ensure a consistent and equally stringent approach in all Member States by agreeing 

on a minimum tax rate (10%) to determine when the ‘gate-keeper’ Member State should switch 

from exemption over to a credit method.2037 However, Belgium, France, the Czech Republic 

and the Netherlands rejected the prospect of such a test that could effectively function as a 

minimum rate in the EU.2038 

 

Box 8.10: Group discussion on (potential) pseudo-legislation for EU-inbound profit transfers (2010) 

 

“The Member States (MS) primarily commented on the following elements of the proposed scheme: 

 

• General comments 

- UK: The Proposal for a Council Resolution on anti-abuse represents a more tangible solution than the 

gatekeeper/exchange of information (EOI). Anything involving a gatekeeper would cause the UK 

serious problems (which would imply that they would place a reservation). 

- SK placed a general reservation because of its new rules on the taxation of dividends. 

- LT: in general terms, the problem of dividends can be solved through CFC legislation. 

- NL had no definitive position on COM's suggestion but was sceptical and has many questions. It 

wondered what could be the link to the work on anti-abuse at the [WPTQ][2039]. It suggested that the two 

initiatives be combined. [...] 

 

• Active and Passive Income 

- FR put forward that the different types of income could be named (i.e. dividends, interest, etc). 

- SE broadly agreed with FR that, when there is a distribution, the type of income would have to be 

specified. 

- HU suggested that it should be further investigated to which categories of income this approach can 

be applied. 

 
2032 See informal meeting minutes of the SubGroup of 14 January 2010, p. 1, informal meeting minutes of the 

SubGroup of 25 March 2010, p. 1 and informal meeting minutes of the SubGroup of 22 April 2010, p. 1. 
2033 See informal meeting minutes of the SubGroup of 14 January 2010, p. 1, informal meeting minutes of the 

SubGroup of 25 March 2010, p. 2 and informal meeting minutes of the SubGroup of 22 April 2010, p. 1. 
2034 Informal meeting minutes of the SubGroup of 25 March 2010, p. 1. 
2035 Informal meeting minutes of the SubGroup of 25 March 2010, p. 1. 
2036 Informal meeting minutes of the SubGroup of 25 March 2010, p. 1. 
2037 See, e.g., informal meeting minutes of the SubGroup of 14 January 2010, p. 1-3, informal meeting minutes 

of the SubGroup of 25 March 2010, p. 1-4, room document #1 of the SubGroup of 14 January 2010, p. 2 and 

room document #1 of the SubGroup of 25 March 2010, p. 2. 
2038 See informal meeting minutes of the SubGroup of 14 January 2010, p. 1-2. 
2039 Council Working Party on Tax Questions (WPTQ); see Chapter 4.4. 
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- UK: Concerns over active/passive distinction because their CFC rules, currently under public 

consultation, do not catch all passive income. 

- EI: the distinction is hard to understand. 

- AT: sceptical about leaving it to the MS to determine whether active income should be distinguished 

from passive income – this is not a pragmatic solution. 

- DE: it should be clarified what is meant by active/passive income. 

- BE: a definition to set out certain common elements and exclude others. 

- IT Could agree if it were made clear that we are dealing with minimum standards/requirements. IT 

wishes to ensure that it can continue applying its stricter rules. 

- NL: a common definition is too big a step, as definitions vary from MS to MS. Word 'components' 

should be deleted from the proposed guideline. 

 

• Minimum 10% tax rate in the third country 

- HU, AT, DE, BE, PT found the rate acceptable. 

- NL expressed doubts about whether a statutory tax rate is the correct test. No other MS raised 

objections. 

 

• 'Effective Control' Test 

- FR, SE, HU took an explicit position in favour. 

- No MS raised objections. 

 

• CFC Legislation 

- UK: there is no definition of what constitutes appropriate CFC legislation; COM was invited to give 

its views on 'who' determines 'appropriateness' (i.e. MS, COM and/or Code of Conduct Group). 

- DE, IT endorsed UK's concerns 

- COM: there is no intention that COM determines what is 'appropriate'; either all MS determine 

themselves or we discuss in Code Group and develop common view in the Group. 

 

• Prospective renegotiation of DTCs 

- A requirement to renegotiate would go too far: HU, UK, EI & GR. 

- UK: MS are competent to negotiate DTCs. Yet, they should not enter into agreements which do not 

allow them to apply anti-abuse provisions. 

- GR: the wording should allow more flexibility. 

- AT: in response to the concerns pronounced by several MS, the wording should be taken as a 

recommendation rather than obligation. 

- EI, LV, PT, UK: the last sentence of the suggested wording referring to a renegotiation of DTCs should 

either be eliminated or made less imperative through adding 'if possible'.  

- NL expressed the fear that, if this takes the form of some kind of coordination, MS' sovereignty could 

seriously be affected. 

- COM accepted that DTCs create an issue to MS. 

 

• Presidency conclusions 

- The general impression was that MS can accept the proposed scheme. 

- In connection with EOI, FR expressed concerns about the implications that ultimate parent companies 

may be faced with as a result of using received information. 

- A test of 'effective control' was found to be better than a specific ownership criterion. 

- The 10% tax rate in the third country was generally acceptable. 

- On the prospect for renegotiating DTCs: the draft may have been a bit over-prescriptive and so, the 

relevant wording should either be removed or made more flexible. 

- Some MS fear that the distinction between active and passive income does not fit into their national 

tax systems. 

- Some MS are of the view that the concept of 'appropriate' CFC rules requires a definition.” 

 

Source: informal meeting minutes of the SubGroup of 25 March 2010, p. 1-4. 
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In 2012, the Group started investigating Member States compliance with this pseudo-

legislation.2040 Given the lack of detail in the guidance, it seemed, however, difficult to assess 

their compliance.2041 At the request of the Group, the Commission, therefore, developed a 

‘toolbox’ in the form of two separate checklists, i.e., one for Member States’ ‘switch-over’ 

provisions and another one for their CFC-rules.2042 The checklists contained elements relating 

to Member States’ relevant legal framework for the taxation of (foreign source) intra-group 

dividend income and criteria to assess the effectiveness of this framework.2043 Based on this 

checklist, a Member State would score ‘effective’ as regards its switch-over rules if it applied 

a strict ‘low tax test’ possibly combined with an ‘activity/substance test’.2044 A Member State 

would score ‘effective’ as regards its CFC-rules if it applied a ‘low tax test’ and/or 

‘activity/substance test’ (i.e., the controlled entity earns passive income totally more than fifty 

per cent of its overall revenues) and applied rules which are in line with the approach set out 

by the Group concerning at least two of the following CFC-elements: shareholders covered, the 

foreign entities to which the CFC-rules apply and the control-test.2045  

 

Just a few months before the agreement on the ATAD (1) in 2016, the Commission made a 

‘preliminary assessment’ of the effectiveness of Member States’ switch-over clauses and/or 

CFC-provisions. The outcome of this assessment, which has never been officially published2046, 

revealed that (i) only sixteen Member States (i.e., Austria, Belgium, Bulgaria, Czech Republic, 

Denmark, Finland, France, Germany, Greece, Italy, Lithuania, Luxembourg, Poland, Portugal, 

Slovenia and Spain) had an ‘effective’ legal framework in place, (ii) five Member States (i.e., 

Hungary, Latvia, Romania, Sweden and the United Kingdom) had a legal framework the 

effectiveness of which was to some extent ‘unclear’, and (iii) six Member States (i.e., Cyprus, 

Estonia, Croatia, Malta, the Netherlands and Slovakia) had a legal framework of which the 

effectiveness was ‘doubtful’.2047, 2048   

 

However, shortly after the Commission had raised these red flags, the Group agreed that the 

CFC-rules in the ATAD (1)-proposal would render the Group’s work on inbound profit 

 
2040 For the work on monitoring Member States’ compliance with the 2010-guidance on ‘profit inbound 

transfers’, see informal meeting minutes of the Group of 17 April 2012, p. 3-4, informal meeting minutes of the 

Group of 4 June 2012, p. 4-5, informal meeting minutes of the Group of 10 September 2012, p. 5, informal meet 

minutes of the SubGroup of 17 October 2012, p. 4-6, informal meeting minutes of the Group of 20 March 2013, 

p. 6-7, informal meeting minutes of the Group of 11 September 2013, p. 6, informal meeting minutes of the 

Group of 22 October 2013, p. 9, informal meeting minutes of the Group of 22 October 2014, p. 4, informal 

meeting minutes of the Group of 4 February 2015, p. 4, informal meeting minutes of the Group of 2 February 

2016, p. 3, informal meeting minutes of the Group of 24 November 2016, p. 3, room document #1 of the Group 

of 17 April 2012, room document #4 of the Group 4 June 2012, room document #2 of the Group of 10 

September 2012, room document #3 of the SubGroup of 17 October 2012, room document #5 of the SubGroup 

of 17 October 2012, room document #3 of the Group of 11 September 2013, room document #5 of the Group of 

22 October 2013, room document #20 of the Group of 22 October 2014, room document #21 of the Group of 22 

October 2014, room document #2 of the Group of 20 November 2014, room document #4 of the Group of 4 

February 2015, room document #5 of the Group of 4 February 2015, room document #5 REV 1 of the Group of 

4 February 2015, room document #6 of the Group of 4 February 2015, room document #4 of the Group of 2 

February 2016 and working paper of the Group of 17 November 2016, doc. no. 920/2016. 
2041 See, e.g., comments of the Commission as reflected in informal meeting minutes of the Group of 20 March 

2013, p. 7. 
2042 See, e.g., informal meeting minutes of the Group of 11 September 2013, p. 6 
2043 See, e.g., room document #6 of the Group of 4 February 2015.  
2044 See room document #4 of the Group of 2 February 2016, p. 9. 
2045 See room document #4 of the Group of 2 February 2016, p. 9. 
2046 See room document #4 of the Group of 2 February 2016, par. 56, p. 10 in combination with annex I. 
2047 For unknown reasons, the Irish regime was not assessed. 
2048 See also Nouwen, M.F. (2017), p. 143 and Nouwen, M.F. and Wattel, P.J. (2018), p. 943. 
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transfers obsolete, and that no formal assessment was necessary, given the expected 

implementation of the ATAD (1).2049 With the adoption of ATAD, including provisions on 

harmonised CFC-provisions, all Member States were considered to possess one of the two 

alternative tools of the toolbox (i.e., effective switch-over rules and/or effective CFC-rules). 

According to the Group, the implementation of ATAD by all Member States would lead to the 

conclusion that all Member States will have an effective tool for tackling the gatekeeper 

problem.2050  

 

The question, nevertheless, arises whether the agreed CFC-rules of ATAD in all cases will 

ensure effective taxation of EU-inbound profit transfers (as required under the 2010-guidance). 

The ATAD requires the introduction of CFC-rules, but allows Member States two options, the 

first one being generally applicable to specified passive income of a CFC (known as ‘model A’ 

or the ‘tainted income approach’) and the second one applicable to all income arising from 

‘non-genuine arrangements’ (known as ‘model B’ or the ‘transfer pricing 

approach’). Especially, the transfer-pricing approach has been considered “too weak to 

effectively combat BEPS risks”2051 by several Member States. Moreover, unlike the CFC-

provisions, the switch-over clause in the Commission’s ATAD-proposal did not make it into 

the adopted version of the ATAD. Therefore, there is currently no legal obligation under ATAD 

to adopt a switch-over type provision; however, such a provision is included in the Commission 

CCCTB-proposal2052. This topic also forms part of the second pillar (global anti base erosion 

(GLoBE) proposal) of the OECD/BEPS 2.0-project.2053 

 

The recent decisions of the CJEU in the Danish ‘conduit companies’-cases2054 – which 

specifically deal with abusive EU-outbound (dividend and interest) payment practices (see 

Section 8.5 below) –, however, raises the question whether the recently agreed hard law 

solutions are sufficient to tackle abusive practices in the area of EU-inbound profit transfers or 

that additional policy solutions are required to ensure effective taxation in this area in all cases. 

These recent judgments may well require, for example, the strengthening of the anti-abuse 

framework of Member States' participation exemptions, as they prohibit abuse of EU-law, such 

as the PSD, and require Member States to prevent it even if no national legal (implementation) 

basis exists, based on a general principle of EU-law prohibiting abuse of law. Partly in this 

context, a number of countries, including France and Germany, have recently suggested that 

countries’ CFC-rules (including the CFC-rules of the CCTB2055) should be supplemented by an 

income inclusion rule that would tax (active and passive) foreign income of a CFC if that 

income is subject to low effective taxation. Finally, while the work on monitoring Member 

States’ compliance with the pseudo-legislation is considered to be completed, the work on the 

 
2049 See report of the Group of 28 November 2016, doc. no. 14750/16, par. 24-28, p. 6-7 and informal meeting 

minutes of the Group of 24 November 2016, p. 1 and 3. See also Nouwen, M.F. (2017), p. 143 and Nouwen, 

M.F. and Wattel, P.J. (2018), p. 943. 
2050 See, e.g., working paper of the Group of 17 November 2016, par. 9, p. 2 and report of the Group of 28 

November 2016, doc. no. 14750/16, par. 26-27, p. 6-7. 
2051 See, e.g., report of the Group of 17 May 2016, doc. no. 8899/16, par. 15. 
2052 See art. 53 of the proposal for a Council Directive on a Common Corporate Tax Base, COM(2016) 685 final. 
2053 See, e.g., OECD BEPS Secretary-General Report to G20 Finance Ministers and Central Bank Governors, 8 

June 2019 and OECD BEPS Programme of Work to Develop a Consensus Solution to the Tax Challenges 

Arising from the Digitalisation of the Economy, 31 May 2009, p. 23-32. 
2054 See Joined Cases C-115/16 (N Luxembourg 1), C-118/16 (X Denmark), C-119/16 (C Denmark I) and C-

299/16 (Z Denmark), ECLI:EU:C:2019:134 and Joined Cases C-116/16 (T Denmark) and C-117/16 (Y 

Denmark), ECLI:EU:C:2019:135. 
2055 See German-French common position paper on CCTB Proposal of 19 June 2018, p. 1. 
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monitoring (Member States) dependent or associated territories’ compliance with the pseudo-

legislation is (still) on-going.2056  
 

 

8.5 EU-outbound payments (the ‘reverse gatekeeper problem’) 

 

The work in this area started in 2008-2009 with the identification of potential issues regarding 

EU-outbound dividend payments (in Code jargon: ‘EU-outbound profit transfers’).2057 This 

topic, within the Group known as the ‘reverse gatekeeper problem’, concerns the avoidance of 

Member States’ source taxation on EU-outbound intra-group dividend, interest and royalty 

payments by using an intermediate company in another Member State which does provide for 

low or zero source taxation on such payments based on either domestic rules (e.g., the United 

Kingdom does not impose a withholding tax on dividend payments (only on interest) and the 

Netherlands does not impose a withholding tax on interest and royalty payments) or tax treaties 

concluded between Member States and a third countries.2058  

 

While, for example, a direct payment by an EU-subsidiary group company in a Member State 

to its non-EU-parent company in a third State would often attract a 5% or higher (dividend, 

interest or royalty) withholding tax in that Member State, the non-EU parent company in the 

third State would typically interpose an intermediate group company in another Member State 

to benefit from either the PSD (which prohibits both source taxation and economic double 

taxation on the intra-group dividend payments between EU group companies) or IRD (which 

prohibits source taxation on the intra-group interest and royalty payments between EU group 

companies) and the domestic rules or the tax treaty between the (interposed) Member State and 

the third State of residence of the parent company.2059 This means that just one single Member 

State without a withholding tax on intra-group dividend, interest and royalty payments or a 

(beneficial) tax treaty with a third State exempting such payments is sufficient to avoid the 

withholding taxes of all other Member States in relation to that third State.2060  

 

In 2008-2009, the Commission and several Member States considered that the uncoordinated 

interaction between Member States’ national dividend tax policies would give rise to harmful 

tax competition resulting in a significant risk of revenue losses,2061 which appeared particularly 

problematic in the case of intra-group dividend payments to no or low tax jurisdictions2062. 

While several Member States (especially, those that wanted to levy a dividend withholding tax) 

agreed with the Commission2063 that this was a real issue that would warrant coordinated action 

at EU-level (notably Denmark and Germany took this position)2064, others (in particular, those 

that did not impose a withholding on dividends or generally aimed for a (reduced) zero 

withholding tax rate in tax treaties with third countries) were not convinced of the existence 

 
2056 See, e.g., informal meeting minutes of the Group of 22 October 2014, p. 4, informal meeting minutes of the 

Group of 24 November 2016, p. 3, room document #20 of the Group of 22 October 2014, room document #5 of 

the Group of 4 February 2015 and p. 5-6 and room document #5 REV1 of the Group of 4 February 2015, p. 5-6. 
2057 See, e.g., room document #6 of the Group of 5 February 2009.  
2058 See Nouwen, M.F. (2017), p. 143-144 and Nouwen, M.F. and Wattel, P.J. (2018), p. 943. 
2059 See, e.g., informal meeting minutes of the Group of 15 May 2009, p. 2, informal meeting minutes of the 

SubGroup of 14 January 2010, p. 3-4, room document #4 of the Group of 15 May 2009, room document #4 of 

the Group of 15 May 2009 and room document #2 of the SubGroup of 14 January 2010. 
2060 See Nouwen, M.F. (2017), p. 143-144 and Nouwen, M.F. and Wattel, P.J. (2018), p. 944. 
2061 See room document #2 of the SubGroup of 14 January 2010, p. 1. 
2062 See room document #6 of the Group of 15 May 2009, p. 4. 
2063 See room document #2 of the SubGroup of 14 January 2010, p. 1. 
2064 See informal meeting minutes of the SubGroup of 27 October 2009, p. 1-2,  
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and seriousness of the issue (in particular, Belgium, the Netherlands and the United Kingdom 

did not recognize this as a ‘real’ problem)2065.  

 

Therefore, the Group, in 2010, not surprisingly, did not manage to arrive at a common position 

on any of the coordinated solutions suggested by the Commission and embraced by several 

Member States. A glance at the informal minutes of one of the Group’s meetings (see Box 8.11 

below) shows that a majority of Member States was strongly opposed to a general EU-wide 

withholding tax rate on profit distributions to third countries (to be applied under both national 

legislation and in tax treaties)2066, which would have acted as an effective reverse gatekeeper. 

The same informal meeting minutes indicate that there was no political support for a (limited) 

targeted solution either, i.e., an EU-wide withholding tax applied only in relation to jurisdictions 

frequently used in profit repatriation structures of multinational companies.2067 Such a targeted 

solution would still have meant that Member States had to agree on a general common 

withholding tax rate and, in several cases, had to amend their national law and/or renegotiate 

tax treaties.2068 Especially, the Netherlands2069 and the United Kingdom had no intention of 

changing their current withholding tax policy.2070  

 

Box 8.11: Group discussion on (potential) pseudo-legislation for EU-outbound (dividend) payments 

(2010) 

 

“The available options for solution in this topic have not allowed a lot of optimism that an agreement 

will be reached: 

(a) Approximation of WHT rates; 

(b) Anti-Abuse 

 

In a process of approximating WHT rates, MS would have to get into the business of changing their 

rules at both the domestic and DTC level. Further, to effectively apply anti-abuse rules, MS would need 

to receive sufficient information on profit expatriation schemes. 

 

Therefore, an efficient system for the EOI would be required. Issues of compatibility with the freedoms 

could also arise – particularly, in the context of the Parent-Subsidiary Directive (P-S Dir.). In this regard, 

MS referred to the concept of wholly artificial arrangements (WAA) and the possibility of 

accommodating a Limitation of Benefit (LOB) clause in the Directive. 

 

A few MS took the floor and COM admitted that there is little political appetite for an EU wide WHT. 

This would act as a reverse gatekeeper but is definitely not the ideal option, as there is always a risk to 

move to a different direction. In view of this, a mechanism of EOI for the purpose of applying anti-

abuse rules appears the only possible way ahead. However, it is still doubtful whether any of the two 

options can be sustained, especially if account is taken of the constraints posed by the freedoms. 

 

 
2065 See informal meeting minutes of the SubGroup of 27 October 2009, p. 1-2,  
2066 For the Commission’s proposed coordinated approach, see room document #2 of the SubGroup of 14 

January 2010, p. 2 and for Member States’ comments, see informal meeting minutes of the SubGroup of 14 

January 2010, p. 3-4. 
2067 For the Commission’s proposed coordinated approach, see room document #2 of the SubGroup of 14 

January 2010, p. 2 and for Member States’ comments, see informal meeting minutes of the SubGroup of 14 

January 2010, p. 3-4. 
2068 See room document #2 of the SubGroup of 14 January 2010, p. 2. 
2069 Note, that the Dutch government recently announced the introduction of a conditional withholding tax on 

intra-group interest and royalty payments in relation to low-tax jurisdictions or jurisdictions included on the EU 

list of noncooperative jurisdictions (see letter of the Dutch State Secretary of Finance of 15 October 2018, doc. 

no. 2018-0000175261). 
2070 See informal meeting minutes of the SubGroup of 14 January 2010, p. 3-4. 
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Positions taken by the MS: 

- More positively disposed to coordination of WHT rates: DK 

- Equally open to both options: DE, 

- More positively disposed to anti-abuse: FN 

- (More or less) unwelcome to both options: NL, BE, UK 

 

MS' input for further discussion: 

(a) Approximation of WHT rates 

- DTC renegotiation (UK) – UK does not impose WHT on dividends (only on interest) and has got no 

intention to change its current policy. 

- Beneficial owner (DK) – How should the concept be defined? 

- Economic double taxation (BE) – WHT effectively runs counter to the elimination of double taxation. 

- DTC networks (NL) – There are no major difficulties and the existing ones may be dealt with by the 

MS in their DTCs. 

 

(b) Anti-Abuse 

- P-S Dir. (UK) – UK believes that the Directive may constitute a sufficient basis for the application of 

anti-abuse rules. 

- LOB in P-S Dir. (HU) – It could give rise to huge difficulties in practice. 

- G-20 commitments (NL) – Given that the G-20 states committed to EOI, how many countries are left 

which would need be forced to turn more transparent. 

- Standing of the sub-group to examine abuse (NL, BE, SE) – BE is in favour of EOI and would see it 

limited to cases of abuse. NL & SE are of the opinion that anti-abuse matters should be referred to 

another group in the Council. Further, NL questioned the validity of a political statement expressing the 

MS' common understanding of what is a WAA given the existence of ECJ's jurisprudence. 

- The specific problems have not been identified (SE) – MS would go too far if they envisaged to amend 

the P-S Dir. Without having first identified the aspects of the actual problem. 

 

Conclusions 

1. MS recognise the existence of a problem (NL objected to this); 

2. The two options proposed by COM do not satisfy MS; 

3. MS are to send COM practical cases from their experience and COM should come up with a more 

enhanced analysis; COM communicated its fear that no inventive solution will be likely to be produced 

even following MS' contributions.” 

 

Source: informal meeting minutes of the SubGroup of 14 January 2010, p. 3-4. 

 

Alternatively, the Commission – in particular, supported by Denmark2071 – proposed that 

further work should be focused on ensuring that Member States’ anti-abuse rules would be 

accurately targeted at abusive EU-outbound profit repatriation structures. Such a policy 

response could have involved exploring the practical application of the principles from the case 

law of the CJEU as regards abusive use of intermediate holding companies for profit 

repatriation practices2072. In response to the Commission’s call to Member States to share their 

practical experiences how they dealt with abusive practices in this area2073, only Denmark stated 

that it had several cases (before the national courts (at that time)) where multinational 

companies tried to avoid withholding tax for EU-outbound dividend, interest and royalty 

payments “effectively ending up on the Cayman Islands or Bermuda or similar countries via 

holding companies in other EU Member States”2074 and argued that the anti-abuse rules of the 

 
2071 See informal meeting minutes of the SubGroup of 14 January 2010, p. 4 and informal meeting minutes of the 

SubGroup of 25 March 2010, p. 5. 
2072 See room document #2 of the SubGroup of 14 January 2010, p. 3. 
2073 See informal meeting minutes of the SubGroup of 14 January 2010, p. 4. 
2074 See room document #3 of the SubGroup of 25 March 2010, p. 1. 
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PSD had to be reinforced (remarkably, Denmark had not included an anti-abuse provision in its 

national legislation at that time, even though the PSD provided for such a provision)2075. 

However, at that time, most of the Member States believed that the PSD provided “sufficient 

basis for the application of anti-abuse rules”2076 and considered that they “would go too far if 

they envisaged to amend the [PSD]”2077 and, therefore, were not in favour of any legislative (or 

coordinated) action. Nonetheless, a few years later (in 2015), in the light of the momentum 

created by the LuxLeaks scandal and the OECD-BEPS initiative, all Member States agreed 

with the inclusion of a general anti-abuse rule (GAAR) in the PSD, which aim is to tackle abuse 

practices where the PSD is being misused for the purposes of tax avoidance, and to achieve 

greater consistency in its application in Member States. Furthermore, Denmark has recently (in 

2019) been backed by the CJEU which ruled that Member States must (!) refuse the benefits of 

the PSD (and should impose a withholding tax in line with their national law) in the event of 

abusive EU-outbound dividend payment practices, even in the absence of implementing 

national anti-abuse rules2078 

 

Following the European Parliament’s continuing scrutiny of the Group’s effectiveness and the 

extent to which Member States had fulfilled their political obligation to tackle harmful tax 

practices in this area2079, the Group, in 20162080, agreed to continue the work in this area 

focussing on the avoidance of withholding taxes on outbound royalty payments rather than on 

dividend payments2081. Most of the Member States doubted whether dividend payments 

presented any risk that would require a policy response in the form of a soft law policy (see 

Box 8.12 below), also given the (at that time) pending Danish ‘conduit companies’-cases before 

the CJEU on EU-outbound dividend payments.2082 In particular, the Czech Republic, Croatia, 

Hungary, and the United Kingdom indicated that coordination of dividend withholding tax 

policies would be an unacceptable breach of their tax sovereignty.2083 They argued that 

additional action by the Group would be unnecessary next to the recent inclusion of a GAAR 

in the PSD and the adoption of OECD-BEPS Action 6 on treaty abuse.2084 Other Member States, 

however, especially Austria, France, German, Italy, and Slovakia, considered a coordinated 

action regarding EU-outbound dividend payments very important in addressing tax avoidance 

practices of international companies, as the GAAR of the EU PSD and BEPS Action 6 would 

not sufficiently address tax avoidance in this tax policy area.2085 

 

Box 8.12: Group discussion on (potential) pseudo-legislation for EU-outbound (dividend and royalty) 

payments (2016) 

 
2075 See room document #3 of the SubGroup of 25 March 2010, p. 2 and informal meeting minutes of the 

SubGroup of 25 March 2010, p. 5. 
2076 As stated by the United Kingdom during the SubGroup’s meeting of 14 January 2010 (see informal meeting 

minutes of the SubGroup of 14 January 2010, p. 4). 
2077 As stated by Sweden during the SubGroup’s meeting of 14 January 2010 (see informal meeting minutes of 

the SubGroup of 14 January 2010, p. 4). 
2078 See decision of the European Court of Justice of 26 February 2019 in combined Cases C-116/16 and C-

117/16. 
2079 See, e.g., European Parliament resolution of 6 July 2016, doc. no. 2016/2038(INI)), par. AN. 
2080 See, e.g., the report of the Presidency of 19 February 2016, doc. no. 6039/16, par. 29, p. 8 and report of the 

Group of 13 June 2016, doc. no. 9912/16, par. 41-43, p. 10. 
2081 See room document #1 of the Group of 12 April 2016. 
2082 See informal meeting minutes of the Group of 12 April 2016, p. 5 and room document #5 of the Group of 20 

July 2016, p.1. 
2083 See informal meeting minutes of the Group of 12 April 2016, p. 5. See also Nouwen, M.F. (2017), p. 144 

and Nouwen, M.F. and Wattel, P.J. (2018), p. 944. 
2084 See informal meeting minutes of the Group of 12 April 2016, p. 5. 
2085 See also Nouwen, M.F. (2017), p. 144 and Nouwen, M.F. and Wattel, P.J. (2018), p. 944. 
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“- COM presented a paper describing issues that may arise due to the divergence of withholding tax 

rates on outbound profit transfers within the EU. COM said that it was important to agree on EU 

measures to prevent tax avoidance, treaty abuse and artificial relocation of business activities connected 

to outbound profit transfers. Effective solutions were unlikely to be found unilaterally by MS. 

 

- SE, UK, DK, PL, HU and CZ questioned whether there was actually a problem for which a solution 

was needed. UK stressed that the problem of tax avoidance arises due to the lack of taxable presence in 

the UK (“permanent establishment” abuse) or of profits of a UK entity (“transfer pricing”) and not in 

connection with the distribution of profits. UK, CZ, HU, CZ and HR thought that harmonisation of 

policies in relation to withholding taxes would be an unacceptable breach of MS’ sovereignty 

 

- Those delegations also referred to recent developments such as the addition of a general anti-avoidance 

rule (GAAR) in the Parent-Subsidiary Directive (PSD) and the adoption of BEPS Action 6 on treaty 

abuse in the OECD and considered specific action by the EU to be superfluous. 

 

- DK referred to three pending cases before the CJEU (C-6/16, C-116/16 and C- 117/16) that would 

clarify the scope of the GAAR in the PSD. 

 

- DE, FR, IT, AT and SK said that the issues related to outbound profit transfers needed to be dealt with 

and that a discussion on coordinated action was necessary to combat tax avoidance. They added that the 

GAAR in the PSD and BEPS Action 6 would not necessarily be sufficient to eliminate the problems. 

 

- DE mentioned "licensing payments" (royalties) as a problem and asked whether the COM could 

provide a paper on that subject. 

 

- FR and SK supported by HR suggested that the introduction of a GAAR in the Interest and royalties 

Directive (IRD) would help. FR and IT suggested that a common EU policy towards third countries 

could be useful in this area and discussions in the HLWP should take this into account. 

 

- AT stated that an agreement in the EU on a minimum effective tax rate would solve the issue while 

safeguarding the tax sovereignty of Member States. 

 

- CHAIR concluded that there was agreement on asking COM to provide a paper including examples of 

situations involving outbound profit transfers. MS should contribute such examples by the end of the 

month.” 

 

Source: informal meeting minutes of the Group of 12 April 2016, p. 5. 

 

The Group was not able to achieve tangible results in the area of EU-outbound royalty payments 

either, an issue closely connected to the (still) ongoing discussion on the hard-law revision of 

the IRD (see this Section below). In a discussion paper, Germany alerted that “creative tax 

planners” know how to “reduce effective taxation to a minimum” by cross-border royalty 

payments as in instrument of international tax planning (Germany specifically mentioned the 

'Double Irish with a Dutch sandwich'), amplified by the increasing number of patent box 

regimes introduced by Member States (see Chapter 7.6.3).2086 According to Germany – 

supported by the Commission2087 and certain other Member States – a revision of the IRD 

would be the preferable solution to ensure that Member States would no longer be “obligated 

to provide a withholding tax exemption if insufficient taxation was taking place at the ultimate 

 
2086 See room document #6 of the Group of 20 July 2016, p. 1. 
2087 See room document #5 of the Group of 20 July 2016, room document #4 of the Group of 21 September 2016 

and room document #1 of the Group of 19 October 2016.  
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recipient”2088. Such hard law revision, however, is not within the Group’s mandate but 

discussed by Council’s Working Party on Tax Questions (Direct Taxation). During the past 

years, this Group discussed different alternatives for including a ‘minimum effective taxation’-

provision of 10% in the IRD.2089 Under such a provision the source State would retain the right 

to levy withholding tax on the payment of interest and/or royalties if the effective tax rate of 

the recipient would be below 10%, which boils down to a refusal of benefits granted by the 

IRD. For royalties subject to a patent box regime, a lower minimum effective rate (ranging 

between 0% and 10%) was proposed.  
 

In the light of the impasse on the revision of the IRD 2090, the in 2017 elected Chair of the 

Group, Mrs Fabrizia Lapecorella, made this topic among here priorities2091 and presented the 

Group with a proposal for pseudo-legislation in the form of a ‘toolbox’-approach (similar to the 

pseudo-legislation on EU-inbound profit transfers) and suggested to link the issue with the EU 

list of noncooperative jurisdictions2092. However, several Member States firmly rejected this 

idea and expressed different views on the ways forward. The Group then agreed to put this topic 

‘temporarily’ on hold until data on the effectiveness of the GAAR in the PSD and the ATAD 

would have become available.2093, 2094 

 

The lack of consensus on coordinated and legal solutions to tackle problems in the area of EU 

outbound payments has recently been overcome by landmark decisions of the CJEU on the 

Danish ‘conduit companies’-cases where the Court has ruled that Member States must (!) refuse 

the benefits of European directives (in the cases at hand: the PSD and IRD) (and have to levy a 

withholding tax in line with their national tax law, which does not help if there is no such 

national law) in the event of an ‘abusive practice’ in the area of EU-outbound payments.2095 

According to these decisions, this obligation applies even to directives that contain an anti-

abuse provision (including the GAAR in the PSD and the beneficial ownership-clause of the 

IRD), which has not been implemented in (national) tax legislation of a Member State (like in 

the Danish cases) and where national law does not contain a (specific or general) anti-abuse 

provision either that can be interpreted in conformity with the directives.2096 The obligation to 

tackle abusive practices on the basis of the unwritten EU-law principle of prohibition of abuse 

of law implies that benefits of the directives should not (or no longer) be (automatically) granted 

 
2088 See room document #6 of the Group of 20 July 2016, p. 4. 
2089 See, e.g., the proposal drafted by the Dutch Presidency in room document #2 of the Working Party on Tax 

Questions (Direct Taxation) of 16 February 2016 and in room document #3 of the Working Party on Tax 

Questions (Direct Taxation) of 16 February 2016. For recent work on this topic, see also report of the Council on 

tax issues of 27 June 2018, doc. no. 10322/18, par. 27-29, p. 9-10. 
2090 See report of the Council on tax issues of 27 June 2018, doc. no. 10322/18, par. 30, p. 10. 
2091 See working paper of the Group of 11 May 2017, doc. no. 5320/2017, par. 17, p. 3. 
2092 See working paper of the Group of 11 May 2017, doc. no. 5320/2017, p. 5. On this topic, see also annex II of 

report of the Group of 19 March 2018, doc. no. 11904/17, p. 10, report of the Group of 8 June 2018, doc. no. 

9637/19, par. 50-56, p. 13-15 and report of the Group of 16 November 2018, par. 50-56, p. 13-15. 
2093 See report of the Group of 12 June 2017, doc. no. 10047/17, par. 52-57, p. 12-13 and annex I of report of the 

Group of 22 June 2018, doc. no. 10420/18, p. 4. 
2094 See Nouwen, M.F. (2017), p. 144 and Nouwen, M.F. and Wattel, P.J. (2018), p. 944. 
2095 See Joined Cases C-115/16 (N Luxembourg 1), C-118/16 (X Denmark), C-119/16 (C Denmark I) and C-

299/16 (Z Denmark), ECLI:EU:C:2019:134 and Joined Cases C-116/16 (T Denmark) and C-117/16 (Y 

Denmark), ECLI:EU:C:2019:135. 
2096 See Joined Cases C-115/16 (N Luxembourg 1), C-118/16 (X Denmark), C-119/16 (C Denmark I) and C-

299/16 (Z Denmark), ECLI:EU:C:2019:134, par. 95-122. 
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without establishing that the (formal) recipient company is the ‘beneficial owner’ or that there 

is no ‘abuse of rights’ whatsoever.2097  

 

The Court has clarified and broadened the concept of ‘abuse of rights’ by specifying a list of 

‘indicia’ in order to ‘guide’ national courts in their assessment of whether the ‘constituent 

elements’ of an ‘abuse practice’ are present in a specific case.2098 For example, on the basis of 

the indications “[a] group of companies may be regarded as being an artificial arrangement 

where it is not set up for reasons that reflect economic reality, its structure is purely one of form 

and its principal objective or one of its principal objectives is to obtain a tax advantage running 

counter to the aim or purpose of the applicable tax law”2099. This would be particularly the case 

“where, on account of a conduit entity interposed in the structure of the group between the 

company that pays interest and the entity which is its beneficial owner, payment of the tax on 

the interest is avoided”2100.  

 

Furthermore, the indications note that an undertaking acts as a conduit company “where its sole 

activity is the receipt of interest and its transmission to the beneficial owner or to other conduit 

companies. The absence of actual economic activity must, in the light of the specific features 

of the economic activity in question, be inferred from an analysis of all the relevant factors 

relating, in particular, to the management of the company, to its balance sheet, to the structure 

of its costs and to expenditure actually incurred, to the staff that it employs and to the premises 

and equipment that it has”2101. Indications of a ‘conduit-function’ may also be found in (i) the 

various contracts existing between the group companies involved in the financial transactions 

at issue and giving rise to intra-group flows of funds; (ii) the way in which the transactions are 

financed; (iii) the valuation of the conduit companies’ equity; and (iv) the conduit companies’ 

inability to have economic use of the interest received.2102  

 

Even though the Danish ‘conduit companies’-cases require Member States to tackle abusive 

practices in the area of EU-outbound payments, many questions also remain unanswered. For 

instance, it is not clear to what extent abuse may occur if the intermediary company carries out 

other economic activities in addition to its conduit role. Will the intermediary company be 

entitled to the benefits of the directives in such case? In order to prevent Member States’ 

national courts from applying the Court’s indications inconsistently (less strictly or more 

widely), it may be opportune for the Group to convert, clarify and supplement these indications 

into a coordinated common tax policy. Such pseudo-legislation could, on the one hand – e.g., 

in the form of an extensive list of negative indicators – provide clarity about which (undesirable) 

EU-outbound payment practices must be tackled by Member States, while it may also offer a 

certain degree of certainty – for example in the form of a list of positive indicators – when there 

is no abuse, and in other words, when businesses are entitled to the benefits of the European 

directives (safe havens). The potential importance of such a coordinated policy for the detection 

 
2097 See Joined Cases C-115/16 (N Luxembourg 1), C-118/16 (X Denmark), C-119/16 (C Denmark I) and C-

299/16 (Z Denmark), ECLI:EU:C:2019:134, par. 84-94. 
2098 See Joined Cases C-115/16 (N Luxembourg 1), C-118/16 (X Denmark), C-119/16 (C Denmark I) and C-

299/16 (Z Denmark), ECLI:EU:C:2019:134, par. 124-126. 
2099 See Joined Cases C-115/16 (N Luxembourg 1), C-118/16 (X Denmark), C-119/16 (C Denmark I) and C-

299/16 (Z Denmark), ECLI:EU:C:2019:134, par. 127. 
2100 See Joined Cases C-115/16 (N Luxembourg 1), C-118/16 (X Denmark), C-119/16 (C Denmark I) and C-

299/16 (Z Denmark), ECLI:EU:C:2019:134, par. 127. 
2101 See Joined Cases C-115/16 (N Luxembourg 1), C-118/16 (X Denmark), C-119/16 (C Denmark I) and C-

299/16 (Z Denmark), ECLI:EU:C:2019:134, par. 131. 
2102 See Joined Cases C-115/16 (N Luxembourg 1), C-118/16 (X Denmark), C-119/16 (C Denmark I) and C-

299/16 (Z Denmark), ECLI:EU:C:2019:134, par. 132. 
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of abuse in the field of EU-outbound payments is underlined by the fact that the Court in the 

Danish conduit-companies cases follows the OECD’s interpretation of the concept of 

‘beneficial owner’ (as included in the IRD). The Court even applied OECD soft law on 

beneficial ownership, implying that Member States’ national courts may apply dynamic 

interpretation of their (old) tax treaties, at least in respect of tackling abuse, especially by 

applying the concept of beneficial ownership in a way consistent with the EU-law principle of 

prohibition of abuse of law. Like this international OECD-interpretation, supranational policy 

coordination may also play an important role in detecting and tackling abuse. 

 

 

8.6 Hybrid mismatches 

 

8.6.1 Introduction 

 

Before the adoption of ATAD (1 and 2), the Group had already agreed on several coordinated 

taxation policies to tackle issues in the area of international fiscal hybrid mismatches involving 

hybrid loans, hybrid entities and hybrid permanent establishments. While the work in this area 

has proved to be delicate and difficult on several occasions, especially in the area of hybrid 

financing mismatches (in 2009-2012), it has eventually been quite impressive and offered tax 

coordinated solutions for both intra-EU and third-country mismatch situations. This Section 

discusses the drafting and content of pseudo-legislation in the area of hybrid mismatches. 

 

 

8.6.2 Hybrid financing mismatches 

 

The work in this area started with the assessment of the Belgian hybrid financing ruling in 2008 

(see Chapter 7.14).2103 This controversial assessment triggered the long-lasting debate in the 

Group on mismatches between national law characterisations of payments made under hybrid 

financing arrangements. This concerns financial instruments that have characteristics of both 

debt and equity. Due to these hybrid features, Member States may give different tax 

classifications to hybrid loans; one Member State may treat them as equivalent to simple loans 

(i.e., debt), while the other Member State may regard them as a form of equity. Such 

mismatches could lead to double non-taxation, i.e., deductible interest in one Member State 

followed by a non-taxable participation (intra-group) dividend in the other State. The Group 

eventually considered that the potentially harmful (ring-fencing) features of the Belgian hybrid 

financing ruling should be considered as a result of a general (lack of coordination and 

harmonisation) issue rather than a (one-country) Belgian issue (see Chapter 7.14).2104 

Notwithstanding strong opposition from certain smaller Member States (especially, Belgium, 

Luxembourg, and the Netherlands rejected the examination of this type of deduction without 

inclusion mismatches as they would fall outside the scope of the Code and, therefore, would be 

outside the Group’s mandate)2105, the Group, nevertheless, agreed to explore solutions for 

 
2103 See informal meeting minutes of the Group of 18 November 2008, p. 2, room document #1 of the Group of 9 

September 2008, p. 2, room document #3 of the Group of 18 November 2008, report of the Group of 20 

November 2008, doc. no. 16084/08, par 13, p. 4, report of the Group of 29 June 2009, doc. no. 10200/1/09, par. 

16 and 22, p. 6-8 and report of the Group of 18 November 2009, doc. no. 16233/09, par. 15-17, p. 5. 
2104 See informal meeting minutes of the Group of 18 November 2008, p. 2, informal meeting minutes of the 

Group of 15 May 2009, p. 4 and informal meeting minutes of the Group of 29 June 2009, p. 1.  
2105 See informal meeting minutes of the Group of 15 May 2009, p. 4-5 and informal meeting minutes of the 

Group of 29 June 2009, p.1. 
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hybrid mismatch issues in the framework of a possible stepping stone towards tax 

coordination2106.  

 

To this end, the Group outsourced a study to Deloitte2107 that identified four Member States as 

States of source of the lender party of the hybrid financing instrument) whose tax systems in 

interaction with those of the sixteen other Member States as States of residence of the borrowing 

party of the hybrid financing arrangement could potentially lead to deduction without inclusion 

situations2108. In this context, the study listed Austria, Finland, Luxembourg and the 

Netherlands as Member States where, in specific circumstances, a hybrid financing structure 

“could be efficiently implemented […]”2109; depending on its conditions, the hybrid financing 

arrangement was considered equity in these Member States and the resulting income would be 

tax-exempt under the participation exemption.2110 Finland, which did not “accept the findings 

of the [s]tudy […]”2111 was eventually removed from this shortlist as the Deloitte study seemed 

to be based on a misinterpretation of the application of the Finnish anti-avoidance 

legislation2112. The other three Member States did not contradict the results of the study. 

 

The discussions on solutions for tackling mismatches in this area showed that most of the 

Member States preferred the mutual recognition approach where one Member State follows the 

treatment given by the other Member State, over strict harmonisation (EU-wide uniform 

classification rules). To this end, most Member States preferred alignment by disallowing the 

exemption of dividends received if the corresponding payment was a deductible expense in the 

source Member State.2113 This mutual recognition approach was considered in line with the 

general principle of the EU policies and the established position in international tax law 

according to which, as a matter of principle, the recipient State follows the qualification given 

by the source State.2114 Besides, under this approach only the aforementioned three Member 

States needed to change their national tax legislation2115 (while, according to the Deloitte 

study2116, under the alternative approach (i.e., disallowing the deduction when the 

corresponding payment was considered tax-exempt dividend income in the recipient Member 

 
2106 See informal meeting minutes of the Group of 18 November 2008, p. 2, informal meeting minutes of the 

Group of 15 May 2009, p. 4, informal meeting minutes of the Group of 29 June 2009, p. 1-2, informal meeting 

minutes of the Group of 23 September 2009, p. 4-5, informal meeting minutes of the SubGroup of 27 October 

2009, p. 2, report of the Group of 20 November 2008, doc. no. 16084/08, par 13, p. 4 and subject no. 3, p. 14, 

report of the Group of 29 June 2009, doc. no. 10200/1/09, par. 16 and 22, p. 6-8 and report of the Group of 18 

November 2009, doc. no. 16233/09, par. 15-17, p. 5. 
2107 See the Deloitte ‘Study on the corporate tax treatment of profit participating loans’ of 8 January 2009 

annexed to room document #7 of the Group of 5 February 2009.  
2108 See also footnote 1 of room document #8 of the Group of 15 May 2009. See also room document #7 of the 

Group of 5 February 2009. 
2109 See the Deloitte ‘Study on the corporate tax treatment of profit participating loans’ of 8 January 2009, p. 4-5 

(annexed to room document #7 of the Group of 5 February 2009). 
2110 See Annex I of the Deloitte ‘Study on the corporate tax treatment of profit participating loans’ of 8 January 

2009 (annexed to room document #7 of the Group of 5 February 2009). 
2111 See letter of the Finnish Ministry of Finance on ‘Code of Conduct Group, Study on hybrid loans conducted 

by Deloitte’ of 9 March 2010, p. 1. 
2112 See footnote 1 of room document #2 of the SubGroup of 25 March 2010. 
2113 See informal meeting minutes of the SubGroup of 14 January 2010, p. 4 and room document #3 of the 

SubGroup of 14 January 2010, p. 2. 
2114 See informal meeting minutes of the SubGroup of 14 January 2010, p. 4 and room document #2 of the 

SubGroup of 25 March 2010, p. 1. 
2115 See room document #2 of the SubGroup of 25 March 2010, p.1. 
2116 See the Deloitte ‘Study on the corporate tax treatment of profit participating loans’ of 8 January 2009 

annexed to room document #7 of the Group of 5 February 2009. See also room document #7 of the Group of 5 

February 2009, p. 1-2 and room document #3 of the SubGroup of 14 January 2010, p. 1  
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State) sixteen Member States would had to change their national legislation to limit the interest 

deduction depending on the qualification as dividend in the recipient Member State). As 

illustrated in Box 8.13 below, both the Netherlands and Luxembourg, not surprisingly, were in 

favour of neither solutions and questioned the Group’s mandate on this competition sensitive 

policy issue.  

 

Box 8.13: Group discussion on the need for coordinated action in the area of hybrid financing 

mismatches (2010) 

 

“The MS made the following comments: 

 

- FN provided the Group with clarifications which prove that FN legislation was incorrectly found to 

create a mismatch. 

- NL refused to accept this solution. They primarily find it rather arbitrary. It could have been that 

priority was given to the state of residence. In any case, NL is in favour of neither solution. They would 

need to change their legislation and, given their upcoming elections, they cannot yet have a position on 

this. NL also reminded the Group that mismatches are not for the Code Group to deal with and that they 

disagree with tackling mismatches through soft law. In this regard, they have expressed their views in 

the past in a letter sent to Ms Primarolo. 

- LU: if they accepted the suggested definition, they would have to change their legislation. They have 

an economic definition of debt which follows the German rule on the qualification of debt and would 

need to further investigate. 

- AT is mentioned in the document alongside the NL & LU. However, it supports COM initiative, 

irrespective of the requisite changes in legislation. Their rules are also based on the German, it might be 

interesting to learn how they have tackled this. 

- UK does not disagree with the principles of the proposed solution but, if the MS of residence had to 

re-qualify the payment, they would need to amend their legislation. Under hybrid loans which are tax 

deductible for the debtor, the UK disallows a tax exemption for the dividend but does not re-qualify it 

as interest.  

- COM understands that there are issues underlying the position of the NL but, on the other hand, there 

is a specific mandate from the ECOFIN on this issue which should be observed. The alternative solution 

would require even more legislative changes for the MS. If the premise is that no MS should change its 

legislation, there would be no prospect for moving ahead with this. 

 

On the concerns expressed by the UK, COM clarified that COM is only looking at the effect and the 

UK position does not pose a problem to the envisaged aims […]. 

 

Presidency conclusions 

- The majority of MS would agree with the drafting proposed by COM with some minor changes. 

- NL expressed their disagreement. 

- LU put a reservation.” 

 

Source: informal meeting minutes of the SubGroup of 25 March 2010, p. 4-5. 

 

Despite severe opposition from the two smaller Member States2117, the Group agreed on basic 

pseudo-legislation (in 2010) based on the mutual recognition approach (i.e., one Member State 

follows the tax treatment given by the other Member State) (see Box 8.14 below). Based on 

this pseudo-legislation, the Member State receiving payments under a hybrid financing loan 

 
2117 See informal meeting minutes of the SubGroup of 14 January 2010, p. 4-5, informal meeting minutes of the 

SubGroup of 25 March 2010, p. 4-5, informal meeting minutes of the SubGroup of 22 April 2010, p. 2-3, 

informal meeting minutes of the Group of 20 May 2010, p. 3-5, room document #1 of the SubGroup of 22 April 

2010, p. 3, room document #1 of the SubGroup of 12 May 2010, p. 3 and report of the Group of 25 May 2010, 

doc. no. 10033/10, par. 31, p. 9. 
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should adapt to the tax treatment given by the source Member State, which effectively means 

no tax exemption for payments that are deductible by the foreign borrower.2118  
  

Box 8.14: Guidance on hybrid financing mismatches for intra-EU situations (2010) 
 

“A hybrid loan arrangement is a financial instrument that has characteristics of both debt and equity. In 

as far as payments under a hybrid loan arrangement are qualified as a tax deductible expense for the 

debtor in the arrangement, Member States shall not exempt such payments as profit distributions under 

a participation exemption.” 

 

Source: report of the Group of 25 May 2010, doc. 10033/10, par. 31, p. 9. 

 

However, no consensus was (yet) reached on the form of implementation (i.e., hard law or soft 

law) of the agreed solution.2119 The Netherlands accepted this solution under the condition that 

it would be implemented via hard-law (see Box 8.15 below).2120 They argued that only an EU-

wide hard law implementation would provide clarity and transparency and guarantee legal 

enforceability, which ensures a common approach by all Member States and creates a level 

playing field.2121 On top of that, the Netherlands did not consider the implementation of the 

agreed solution through soft law to be appropriate in view of the possible incompatibility of 

this solution with existing EU hard law2122, being an interesting point of concern which, 

remarkably enough, was not seriously investigated by the Group until one or two years later 

(see this Section below)2123, and which has eventually led to the revision of the PSD. Besides, 

Luxembourg, Belgium and Estonia shared the Dutch’ criticism that the Group would not be the 

appropriate body to discuss (the implementation of) solutions to address competition sensitive 

tax issues in this area (see Box 8.15 below), but in the spirit of compromise, these countries 

ultimately did not formally object to the implementation of this solution via the soft law 

approach as this seemed to be the clear preference of a large majority of Member States (which, 

as noted before, under the agreed solution did not have to change their legislation).2124 

 

Box 8.15: Group discussion on the implementation of the 2010-guidance on hybrid financing 

mismatches for intra-EU situations (2010) 

 

“Mismatches 

- NL was amazed by draft Report, as its fundamental reservations were clear. No disagreement on the 

solution but on way to implement it. NL advocates implementation via legislation: transparent and 

enforceable. Need for clear agreements black on white, not vague political guidance. Should not be big 

issue since all already agree on solution. Moreover, disparities in NL view are outside the scope of the 

Code. 

- LU agrees with NL about scope. Agreement with guidance in spirit of compromise. Support from BE 

and ET (footnote for all four in the Report). 

- DK, DE, FR could agree to legislation, but first soft law: more efficient and flexible. Moreover, that is 

remit of the Code Group. Support on the latter also from UK, who state to be not ready to comment on 

legislation. 

 
2118 See room document #2 of the Group of 4 June 2012, p. 4. 
2119 See report of the Group of 25 May 2010, doc. no. 10033/10, par. 31, p. 9. 
2120 See report of the Group of 25 May 2010, doc. no. 10033/10, par. 31, p. 9. 
2121 See informal meeting minutes of the Group of 20 May 2010, p. 3-5 and room document #8 of the Group of 

20 May 2010, p. 1.  
2122 See room document #8 of the Group of 20 May 2010, p. 1. 
2123 See informal meeting minutes of the Group of 20 May 2010, p. 3-5. 
2124 See informal meeting minutes of the Group of 20 May 2010, p. 3-5 and report of the Group of 25 May 2010, 

doc. no. 10033/10, par. 31, p. 9. 
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- COM argues that if all agree on the solution, what is wrong with giving political guidance on this now 

and discuss legislation thereafter. 

- NL disagrees and expresses fear that legislation will never come once soft law is agreed. 

- IR recalls that only 4 MS would need to change legislation and wonders whether this would not be 

enforceable once the necessary changes have been made. NL replies that not domestic legislation is the 

issue, but the higher EU regulation on which it is based.” 

 

Source: informal meeting minutes of the Group of 20 May 2010, p. 3-4. 

  

The Group then decided to approach this deadlock by requesting the Commission to update and 

supplement the Deloitte study by performing a ‘preliminary assessment’ of Member States’ 

compliance with the pseudo-legislation.2125 This exercise had the form of a sort of ‘pro-active 

monitoring process’ to make sure the Group had a common understanding about (i) when a 

Member State could be considered compliant with the pseudo-legislation as a result of which 

no further implementation of the agreed solution would be needed and (ii) in which cases further 

implementation was required.2126 The outcome of this assessment, which has never been 

officially published2127, revealed that (i) two Member States (i.e., Italy and the United 

Kingdom) had (already) implemented the solution in legislation; (ii) seven Member States (i.e., 

Bulgaria, Denmark, Hungary, Ireland, Latvia, Malta, and Sweden) provided a sufficient 

justification why in their view the solution did not need to be implemented; (iii) nine Member 

States (i.e., Czech Republic, Estonia, Finland, Greece, France, Lithuania, Romania, Slovenia, 

and Slovakia) did not (yet) need to implement the solution (because mismatches would only be 

a potential theoretical problem); six Member States (i.e., Belgium, Cyprus, Germany, Spain, 

Poland and Portugal) had to consider the implementation of the solution (because mismatches 

would be a current potential problem); and (iv) three Member States (i.e., Austria, Luxembourg 

and the Netherlands) needed to implement the solution (because mismatches would occur in 

practice).2128, 2129  

 

This outcome clearly indicated that not only the three Member States earlier identified in the 

Deloitte study would need to change their legislation to comply with the solution, but that in at 

least six other Member States a situation could occur where a payment under a hybrid financing 

arrangement that had been deducted abroad would be tax-exempt and, therefore, 

implementation of the solution would be required in these Member States. Besides, the question 

was raised whether those Member States that only in theory might have a problem also needed 

to implement the soft-law solution.2130 As highlighted in Box 8.16 below, this led to a 

comprehensive in the Group on how to implement the agreed solution and by whom. The Chair 

of the Group had invited Member States to indicate their preferred implementation policy 

regarding the following three options: (i) the Member State of the recipient applies the credit 

method for dividends; (ii) the Member State of the recipient never applies the substance-over-

form principle to inbound payments under a hybrid loan arrangement; and (iii) the Member 

 
2125 See room document #2 of the Group of 17 February 2011, p.1 and report of the Group of 22 November 

2010, doc. no. 16766/10, par. 17, p. 7.  
2126 See room document #2 of the Group of 17 February 2011, p. 1.  
2127 See annex of room document #2 of the Group of 17 February 2011. 
2128 For the discussion in the Group on Commission’s preliminary assessment, see informal meeting minutes of 

the Group of 17 February 2010, p. 4-5. In addition, see annex II of annex of room document #2 of the Group of 

17 February 2011 (for explanation of the Austrian delegation) and annex III of annex to room document #2 of 

the Group of 17 February 2011 (for explanations of the Spanish delegation). 
2129 Note that Croatia (member since 1 July 2013) was not yet a Member State at the time of the assessment 

(2010-2011).  
2130 See informal meeting minutes of the Group of 17 February 2011, p. 4-5 and room document #2 of the Group 

of 17 February 2011, p. 2. 
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State of the recipient has a provision which ensures that payments are not exempt, if they are a 

tax-deductible expense in the Member State of the payer.2131 

 

Box 8.16: Group discussion on the implementation of the 2010-guidance on hybrid financing 

mismatches for intra-EU situations (2011) 

 

“-The Chair introduced the room document and asked all MS to comment on which of the three 

possibilities mentioned in the paper for implementing the guidance they preferred. 

- DE announced that they will introduce a legislative provision, they do not believe that not applying 

Substance-Over-Form (SOF) or applying the credit method are a viable alternative. 

- FI preferred a solution that all MS can implement. If a common approach was needed than most likely 

a legislative provision is the best. FI is flexible, but prefers a soft-law approach. 

- RO stated to be open to the best solution decided by the Group, preferring soft law. When pushed by 

the Chair, RO confirmed that a legislative solution is best. 

- AT confirmed that it had already introduced a legislative provision as of 1 January 2011. 

- BG prefers the legislative approach and claims that it has already some sort of provision that it will 

send to the Chair and COM. 

- EE stated to support the SOF approach. They were sure this would be upheld by the Court based on 

the interpretation of the Model Tax Convention (??). EE will send the relevant provisions to Chair and 

COM. 

- The UK recalled it had chosen the legislative approach and would support if other MS followed. SOF 

would not work in the UK. 

- MT preferred the SOF approach and repeated that hybrid interest was never exempt in MT. It will send 

the relevant legislation to Chair and COM. 

- NL repeated their call for a hard law solution, stating that that would not mean harmonisation but co-

ordination. The agreed solution states 'no exemption in case of a deduction elsewhere'. The obligation 

to achieve this result must be laid down in a Directive, how MS implement is for them to decide. COM 

can check and start infringements if needed. 

- LU repeated that this is about disparities which is not covered by the Code. If the agreed solution were 

laid down in a Directive, LU would need to amend its legislation. 

- LV stated that hybrid interest is never exempt in LT based on the definitions for interest and dividend 

in LV law. It therefore supported the SOF approach. It will send its legislation to Chair and COM. 

- IT recalled it already has a legislative provision which it has already sent to the Chair and 

COM. IT was open as to whether the guidance was to be put in soft or hard law, but soft law seemed 

more pragmatic. 

- EL stated it applied the SOF approach since hybrid interest is normally taxed. Only if any problems 

arose in future, EL would amend its legislation. 

- LT applies SOF approach. It turned the question whether this was assured by legislation around, 

claiming that there was no piece of legislation in LT law that allows requalification/exemption of hybrid 

interest. 

- IR responded in similar terms, stating that it does not have a provision that could potentially exempt a 

hybrid interest payment from tax and therefore it did not see a need to include a provision that explicitly 

ensures taxation. 

- CY stated its legislation does not contain any specific provisions on hybrid loans, its law does not 

allow requalification of a loan regardless of the conditions, it certainly cannot be treated as equity. CY 

considers amendment of the legislation not needed and applies approach 2 (SOF). 

- DK stated it applied a combination of approach 2 and 3 and would (again) forward its legislation to 

Chair and COM. 

- PL stated that there might be problems in applying the guidance under the PS Directive. It considered 

a legislative implementation best and simplest and was flexible as to hard or soft law. 

- HU shared the objective of avoiding double non-taxation. It supported NL that it is not for the Group 

to determine how MS accomplish this objective. HU supports solution 3 and argues that there are 2 

 
2131 See room document #1 of the Group of 11 April 2011, p. 2. 
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possibilities of legislation (i) no exemption in case of deduction, or (ii) no exemption if it concerns a 

non-exempt type of income. HU applied the latter and will provide Chair and COM with legislation. 

- BE stated that it does not have specific legislation but that the complexity of the topic requires this to 

be regulated in a Directive. What is the situation, for example, if a payment has been partly deducted, is 

BE allowed to partly exempt? BE is doubtful that soft law guidance achieves the intended goal. In BE 

view, the Code should not be used to enforce harmonisation, that requires a Directive. 

- ES currently applies the guidance based on administrative instructions, but it does not have specific 

legislation. It could accept solution 3 and is currently studying what this would imply. 

- SE stated that hybrid interest is taxed as normal interest based on general tax provision. This is applied 

by the tax administration and has been confirmed by Administrative Courts. SE has no specific 

legislation on this and will react with legislation only if need be. 

- CZ stated it already applies the guidance even without a legislative provision. CZ is open to solutions 

for the future. 

- FR supports the SE intervention, stating that practice and case law in FR clearly confirm that hybrid 

interest payments will not be exempted in FR. In decades of experience, FR has never experienced 

problems. FR warned that the Group should concentrate on those MS that apply harmful practices and 

not force compliant MS to fancy up their legislation. 

- The Chair replies that current discussions indicate that more than the initial 2 or 3 MS will need to 

change their legislation. Chair recalled that mismatches are in the work program and thus that the Group 

must monitor guidance agreed under the work program. 

- SI supports to combat double-non-taxation and currently studies the best way to implement. If a 

legislative change were required SI is ready to consider this. 

- PT supports the objective but has no specific legislation. It applies the SOF solution. PT is not per se 

against a Directive, but currently prefers solution 2. PT will provide its legislation. 

- NL reacts to the BE intervention concerning the need for clear legal provisions pointing at its 20 May 

2010 room document on the relation with the PS Directive. NL again stated that disparities are not in 

the Code mandate and that the work program only refers to anti-abuse (not mismatches). Not all hybrid 

loans are abusive per se. NL considers removal of double non-taxation caused by mismatches a policy, 

not harmful tax competition. 

- The Chair concluded it would consider various options and come back to this issue at the next Code 

meeting” 

 

Source: informal meeting minutes of the Group of 11 April 2011, p. 3-5. 

 

The follow-up discussion got even more complicated when the Commission (Legal Service) 

alerted that there would indeed be a significant risk that the pseudo-legislation would conflict 

with the PSD (see Box 8.17 below)2132. According to this analysis, the (former) PSD would not 

allow Member States to introduce into their national tax legislation a generally applicable rule 

which, in all cases, would deny exemption in case of a corresponding deduction. With the 

benefit of hindsight, this legal analysis confirms that the concerns raised by the Netherlands 

back in 2010 on the compatibility of the proposed pseudo-legislation with existing EU law were 

legitimate2133. Rather than taking this concern seriously, most Member States were clearly 

pushing the three short-listed Member States (see this Section above) to implement the agreed 

solution through soft law, and thus in effect politically forcing these Member States to change 

their national legislation on a unilateral basis. As highlighted before, under this approach, the 

other Member States would not have to amend their legislation, which, would have been 

required in case of implementation based through EU-wide harmonisation. 

 

 
2132 For the Commission’s legal analysis between the 2010-pseudo-legislation on hybrid loans and the provisions 

of the PSD, see room document #4 of the Group of 20 October 2011. For a discussion in the Group on this legal 

analysis, see informal meeting minutes of the Group of 7 February 2010, p. 3-4. 
2133 See room document #8 of the Group of 20 May 2010, p. 1. 
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Box 8.17: Group discussion on the compatibility of the 2010-guidance on hybrid financing mismatches 

for intra-EU situations with existing EU-law (2012) 

 

“- COM provided an oral report of the WP IV, summarising COM's position that there is a risk that the 

agreed Code solution is in conflict with the PS Directive, that this view was not shared by a majority of 

the MS in the WP IV meeting, that a majority of MS could live with a targeted amendment of the PS 

Directive to mitigate the risk but that 5 MS have more or less strong reservations on this. COM 

recommended to do a quick and targeted amendment and also referred to possible interim solutions via 

a COM Communication or Council statement. It was clarified that this only allows MS to implement 

the agreed solution; whether the implementation should be enforced via hard law or kept as soft law 

guidance, was a separate issue. 

- UK stated that it did not share COM's legal opinion and therefore preferred an alternative approach. It 

did not want to prioritise a legislative process to fix something that is not broken and preferred to remove 

mismatches in line with the agreed Code solution. 

- NL supported COM's view and recommendation. It stated that a serious problem requires a serious 

enforceable solution. 

- EL did not agree there was a problem and believed a PS Directive amendment created more problems 

than it solved. The Code solution was fine.  

- FR repeated that art. 4 and 5 of the PS Directive in conjunction with its aim are self-explanatory, most 

people around the table share the view that abolishing double tax also means abolishing double non-tax. 

A legislative amendment would only create uncertainty. 

- SE agreed with UK and FR that there is no need for a legislative amendment. 

- PL supported COM and NL. The prevention of double non taxation cannot be left for MS to solve 

unilaterally. This needs to be solved at Community level via legislation. 

- IT agreed with previous speakers that we should not question the Code solution. Opening up this 

discussion only creates uncertainty. 

- The Chair asked COM if existing PS Directive provisions could be overruled by new legislation. 

- COM repeated that the intention is not to open Pandora's Box. We just want to clarify the legislation 

to ensure it expresses what we all feel it should express. There is a risk that COM believes is real. You 

can do something about this or ignore it, take an interpretation 

that suits us best and hope it will go away. COM did not understand what is wrong with improving 

legislation, not extending, changing the scope or covering new ground. COM also warned that it could 

not afford to devote resources to a legislative project if it has no chance of approval. 

- The Chair concluded that it is a question of credibility: do we want to leave double nontax unresolved? 

That is the real risk. Chair concludes that discussion should continue at the next meeting.” 

 

Source: informal meeting minutes of the Group of 7 February 2012, p. 3-4. 

 

While the Commission’s analysis was not shared by a majority of Member States (notably the 

United Kingdom, France, Greece, Sweden and Italy questioned this analysis and continued to 

express serious reservations about a hard law approach)2134, a majority of Member States 

eventually indicated that they “could live with a targeted modification of the [PSD]”2135 in order 

to tackle mismatches through hybrid financing arrangements. For this reason and encouraged 

by the work done at OECD level in the area of hybrid mismatches2136, the Commission 

announced a revision of the PSD end-2012 to ensure it does not inadvertently prevent effective 

 
2134 See informal meeting minutes of the Group of 7 February 2012, p. 3-4. 
2135 See informal meeting minutes of the Group of 7 February 2012, p. 3. 
2136 See, e.g., the 2010 OECD WP8, Report on hybrid mismatch arrangements, doc. no. 

CTPA/CFA/WP8(2010)13/CONF; a summary of the relevant elements of this report is contained in annex I of 

room document #2 of the Group of 4 June 2012. This (non-public) 2010-report was further discussed at OECD-

level and eventually lead to the adoption of the OECD report Hybrid mismatch arrangements: tax policy and 

compliance issues, 5 March 2012.   
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action to tackle double non-taxation in this area.2137 After a public stakeholder consultation2138, 

the Commission eventually published a legislative proposal to amend the PSD end-2013 

requiring Member States to not exempt deductible profit distributions (‘anti-hybrid rule’).2139 

Shortly afterwards (mid-2014), the Council (formally) adopted the revision of the PSD2140.  

 

Under this anti-hybrid rule, which is in conformity with the OECD-BEPS specific 

recommendations for domestic laws2141, the Member State of the parent company shall only 

exempt the inbound dividend distribution if the corresponding profits are not deductible by the 

related subsidiary company, whereas it must force inclusion if the subsidiary company is 

entitled to a deduction for the dividend payment.2142 With the adoption of this anti-hybrid rule, 

the Group’s hybrid financing solution has ultimately been effectively implemented through a 

specific anti-hybrid rule in real EU-law. However, it is to be noted that the scope of this rule is 

rather limited, as the PSD only applies to certain types of payments (e.g., distributions from the 

parent company to its subsidiary or from the subsidiary to another subsidiary are not covered 

by the PSD) and to companies that are specifically listed in this Directive. Besides, the PSD 

only deals with intra-EU cases, even though some Member States (including, e.g., the 

Netherlands) have implemented a wider geographical scope of the anti-hybrid rule, which is in 

line with OECD-BEPS recommendations. The adoption of ATAD (1 and 2) complements work 

in this area (see Section 8.6.2.)  

 

 

8.6.3 Hybrid entities and hybrid permanent establishments mismatches  

 

Again encouraged by the work undertaken at international level (OECD)2143, the Group (in 

2011) agreed that more work needed to be done in the area of mismatches2144, which eventually 

lead to the adoption of (i) the 2014-guidance on ‘hybrid entities for intra-EU situations’2145; the 

 
2137 See Commission, An Action Plan to strengthen the fight against tax fraud and tax evasion, COM(2012) 722 

final, 6 December 2012, par. 4.1.1, point 14. 
2138 See Commission stakeholders consultation discussion paper, Amendment of the Parent-Subsidiary Directive 

to ensure that the application of the Directive does not inadvertently prevent effective action against double non-

taxation in the area of hybrid loan structures, 27 March 2013. 
2139 See Commission proposal for a Council Directive amending Directive 2011/96/EU, 25 November 2012, 

COM(2013) 814 final. 
2140 See Council Directive 2014/86/EU of 8 July 2014 amending Directive 2011/96/EU on the common system 

of taxation applicable in the case of parent companies and subsidiaries of different Member States, OJEU 

L/219/2014, p. 40-41. 
2141 See OECD BEPS Report Neutralizing the Effects of Hybrid Mismatch Arrangements, Action 2, Final 

Report, 5 October 2015, p. 45-47. 
2142 See Article 4(1), subparagraph (a), PSD. 
2143 See, e.g., the 2010 OECD WP8 Report on hybrid mismatch arrangements, doc. no. 

CTPA/CFA/WP8(2010)13/CONF; a summary of the relevant elements of this report is contained in annex I of 

room document #2 of the Group of 4 June 2012. This 2010 report was further discussed at OECD-level and 

eventually lead to the adoption of the OECD report Hybrid mismatch arrangements: tax policy and compliance 

issues, 5 March 2012.   
2144 See annex II of the report of the Group of 13 December 2011, doc. no. 17081/1/11, par. 1, p. 7, room 

document #2 of the Group of 17 April 2012 and room document #2 of the Group of 4 June 2012. 
2145 For the 2014-guidance on ‘hybrid entity mismatches involving two Member States’, see annex II of report of 

the Group of 11 December 2014, doc. no. 16553/1/14 REV 1, p. 9-10; for the explanatory notes on this 

guidance, see annex III of report of the Group of 11 December 2014, doc. no. 16553/1/14 REV1, p. 11-18; and 

for the Council’s endorsement of this guidance, see Council Conclusions of 9 December 2014, doc. no. 

16603/14, p. 16. For the drafting of this guidance, see room document #3 of the Group of 10 September 2012, 

room document #1 of the Group of 8 November 2012, room document #4 of the Group of 30 January 2013, 

room document #1 of the SubGroup of 31 January 2013, room document #1 REV 1 of the SubGroup of 31 

January 2013, room document #1 of the SubGroup of 21 March 2013, room document #1 of the SubGroup of 22 
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2015-guidance on ‘hybrid permanent establishments for intra-EU situations’2146; the 2015-

guidance on ‘hybrid entities for third-country situations’2147; and (iv) the 2016-guidance on 

‘hybrid permanent establishments for third-country situations’2148. This makes sense, as 

through hybrid entities (fiscally transparent in one Member State, a fiscal entity in the other) 

and hybrid permanent establishments a similar effect can be achieved as via hybrid financing 

arrangements.2149 Both types of arrangements can cause a mismatch in the tax treatment of 

cross-border payments (e.g., deduction in Member State A, no taxation in Member State B, or 

vice versa) giving rise to either a deduction without inclusion outcome or double deduction 

outcome. Another harmful effect caused by these mismatch arrangements concerns the 

deduction of the same expense in two Member States or the use of the same loss in two Member 

States, both giving rise to a double deduction outcome. 

 

However, at the outset, not all Member States were convinced of the need for further work in 

this area. The Group’s informal meeting minutes (see Box 8.18 below) demonstrate that the 

Netherlands, when it came to international financial hybrid mismatches, for example, took the 

position that this was not harmful tax competition covered by the mandate of the Group, but 

rather a sovereign policy choice about whether financing qualifies as equity or debt.2150 The 

same minutes also show that the Netherlands argued that hybrid mismatches do not necessarily 

go hand in hand with tax avoidance by multinationals.2151 In theory, this is correct, but the 

reality is that a taxpayer will often seek out such hybrid mismatches in practice. For this reason, 

the eventually agreed OECD-BEPS solutions to crack down on international hybrid mismatches 

do not distinguish structures that are the result of ‘tax planning’ and those that are not. 

 
January 2014, room document #2 of the SubGroup of 22 January 2014, room document #3 of the SubGroup of 

22 January 2014, room document #4 of the SubGroup of 22 January 2014, room document #5 of the SubGroup 

of 22 January 2014, room document #7 of the Group of 3 June 2014 and room document #6 of the Group of 20 

November 2014. 
2146 For the 2015-guidance on ‘hybrid permanent establishment mismatches involving two Member States’, see 

annex I of report of the Group of 11 June 2015, doc. no. 9620/15, p. 6-7; for the explanatory notes on this 

guidance, see annex II of report of the Group of 11 June 2015, doc. no. 9620/15, p. 8-13; and for the Council’s 

endorsement of this guidance, see Council Conclusions of 19 June 2015, doc. no. 10089/15, p. 16. For the 

drafting of this guidance, see room document #3 of the Group of 10 September 2012, room document #1 of the 

Group of 8 November 2012, room document #4 of the Group of 30 January 2013, room document #1 of the 

SubGroup of 31 January 2013, room document #1 REV 1 of the SubGroup of 31 January 2013, room document 

#1 of the SubGroup of 21 March 2013, room document #1 of the SubGroup of 22 January 2014, room document 

#2 of the SubGroup of 22 January 2014, room document #3 of the SubGroup of 22 January 2014, room 

document #4 of the SubGroup of 22 January 2014, room document #5 of the SubGroup of 22 January 2014, 

room document #7 of the Group of 3 June 2014, room document #6 of the Group of 20 November 2014, room 

document #2 of the Group of 2 June 2015 and room document #9 of the Group of 2 June 2015. 
2147 For the 2015-guidance on ‘hybrid entity mismatches concerning a Member State and a (non-EU) third state’, 

see annex I of report of the Group of 23 November 2015, doc. no. 14302/15, p. 6-7; for the explanatory notes on 

this guidance, see annex II of report of the Group of 23 November 2015, doc. no. 14302/15, p. 8-18; and for the 

Council’s endorsement of this guidance, see Council Conclusions of 8 December 2015, doc. no. 15068/15, p. 11. 

For the drafting of this guidance, see room document #1 of the SubGroup of 14 October 2015 and room 

document #5 of the SubGroup of 18 November 2015. 
2148 For the 2016-guidance on hybrid permanent establishment mismatches concerning a Member State and a 

(non-EU) third state, see annex I of report of the Group of 13 June 2016, doc. no. 9912/16, p. 6-7; for the 

explanatory notes on this guidance, see annex II of report of the Group of 13 June 2016, doc. no. 9912/16, p. 15-

21; and for the Council’s endorsement of this guidance, see Council Conclusions of 17 June 2016, doc. no. 

10324/16, p. 22. For the drafting of this guidance, see room document #1 of the SubGroup of 27 January 2016, 

room document #1 (after meeting revision) of the SubGroup of 27 January 2016 and room document #12 of the 

Group of 2 June 2016. 
2149 See, e.g., room document #2 of the Group of 17 April 2012. 
2150 See informal meeting minutes of the Group of 11 April 2011, p. 7. 
2151 See informal meeting minutes of the Group of 11 April 2011, p. 7. 
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Box 8.18: Group discussion on future work (on hybrid mismatches) (2011) 

 

“-COM introduced the point stating that the discussion paper contained both topics that could be 

discussed under the current mandate as well as topics that would require an extension of the mandate. 

COM also referred to the discussion about the future of the Code at TPG on 19 January and the HLWP 

conclusions that it is up to the Code Group to discuss a possible extension of the mandate. 

- NL supported ongoing work on rollback and standstill as well as discussions with CH and LIE. They 

do not support the work on mismatches let alone an extension of that work. According to NL, it is 

important but should be discussed by HLWP or in the TPG.  

[…] 

- FR stated it disagrees with NL about whether mismatches fall in the scope of the Code.  

[…] 

- UK supported DK and FR, to continue rollback & standstill, try and solve administrative practices and 

to continue and expand on the work on mismatches.  

[…] 

- LU supported the existing Code work, but not the work on mismatches. It also was not very interested 

in an extension of the scope. Finally, LU suggested to also take a fresh look at a discussion about general 

rates. 

- DE supported DK and the UK as far as continuing the existing work is concerned. DE had no problem 

extending the Code to other areas. It also supported the points under 3.1, but gave the highest priority 

to the discussion on mismatches, the 2nd priority to the monitoring of agreed guidelines and concerning 

other 3rd countries suggested to wait what the OECD will do in that regard.  

[…] 

- NL specifically addressed UK, DE and FR asking why they consider mismatches covered under the 

Code. 

- DK responded that mismatches and NL are used in international tax planning and that this needs to be 

discussed in the Code Group. 

- The UK recalled that mismatches lead to tax avoidance and the Code is also about fighting tax 

avoidance. 

- NL reminded that not all situations of mismatches are intended/planned and therefore the existence of 

a mismatch is not necessarily tax avoidance.  

[…] 

- The Chair thanks delegations for their contribution and concludes that is will consider the various 

interventions and in consultation with COM will come back to the Group on this. 

 

Source: informal meeting minutes of the Group of 11 April 2011, p. 6-8. 

 

The Group, nevertheless, eventually agreed that the priority for further work in this area should 

be finding coordinated solutions based on a ‘focused approach’ to avoid duplication of the 

significant amount of important work already undertaken at international level (OECD)2152. As 

illustrated by the Commission, supranational (EU) action would still be necessary, because 

“where the focus of the OECD is mainly on assisting individual countries to fight against 

mismatches, the […] Group’s focus could be on [Member States’] joint commitments to “stop 

being tolerant” to mismatches as well as seeking and implementing commonly agreed solutions 

to such mismatches”2153. Another reason closely related to this point, which has been 

highlighted by the Commission, is that the “EU allows for close cooperation at policy level and 

offers real opportunity to explore multilateral solutions […]”2154.  

 

 
2152 See room document #2 of the Group of 4 June 2012, p. 1. 
2153 See room document #2 of the Group of 4 June 2012, p. 3. 
2154 See room document #2 of the Group of 4 June 2012, p. 3. 
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The work in this area eventually led to the adoption of a soft law policy for intra-EU hybrid 

mismatch arrangements (2014) (see Box 8.19 below), which prescribes a ‘fixed alignment’ of 

the treatments of the hybrid entity to prevent mismatches resulting in a double deduction (see 

example 2 in this Section below) and deductions without inclusion outcome (see example 2 in 

this Section below). In the case of a double deduction mismatch, the fixed alignment is for both 

Member States to treat the entity as not being transparent.2155 On the other hand, in the case of 

a deduction without inclusion mismatch, the fixed alignment is for both Member States to treat 

the entity as being transparent.2156 The Group adopted this approach of prescribing fixed 

alignments as a clear and straightforward approach to anti-mismatch coordination.2157   

 

Box 8.19: Guidance on hybrid entities for intra-EU situations (2014) 
 

“1. For the purposes of this Guidance, which applies to the extent that a mismatch situation concerns 

two Member States 

1.1. an entity is treated as transparent for tax purposes 

1.1.1. where it is not a taxable entity and it is treated wholly or partly as look-through, in the sense that 

income derived, and expenditure incurred, by or through the entity are treated, for tax purposes, as 

income and expenditure of the holders of equity interests in the entity, in proportion to their respective 

interests, or 

1.1.2. where it is disregarded as a separate entity, in the sense of being treated for tax purposes as a part 

or branch of the entity that owns it; 

1.2. a hybrid entity is an entity that is treated for tax purposes as being transparent by one 

Member State and as not being transparent by another Member State; 

1.3. a mismatch situation for two Member States, in relation to a hybrid entity, is where the mismatched 

treatments of that entity by the two Member States, as being transparent and as not being transparent, 

are relevant to the treatment for tax purposes of a transaction involving the entity; 

1.4. a double deduction arises where a deduction or other tax relief is given in each of two Member 

States for the same payment, expense or loss made or incurred by a hybrid entity, insofar as that 

payment, expense or loss is deducted from or relieved against income that is not received by the hybrid 

entity; 

1.5. a deduction without inclusion arises in respect of so much of a payment or expense for which a 

deduction or other tax relief is given by a Member State but for which there is not a corresponding 

receipt recognized for tax purposes by any Member State or other State. 

 

2. Where as a result of a mismatch situation for two Member States, in relation to a hybrid entity 

2.1. a double deduction would otherwise arise, then, for the purpose of preventing that double deduction, 

the two Member States concerned should treat that entity as not being transparent, or 

2.2. a deduction without inclusion would otherwise arise, then, for the purpose of preventing that 

deduction without inclusion, the two Member States concerned should treat that entity as being 

transparent, notwithstanding the treatment of that entity that would otherwise apply. 

 

3. A hybrid entity should be treated as being transparent or not being transparent, in accordance with 

this guidance and contrary to the treatment that would otherwise apply, only to the extent that is 

necessary for the purpose of preventing a double deduction or deduction without inclusion that would 

otherwise arise, and not for any other purpose. 

 

 
2155 See Paragraph 2.1 of the 2014-guidance on ‘hybrid entity mismatches involving two Member States’ (see 

annex II of report of the Group of 11 December 2014, doc. no. 16553/1/14 REV 1, p. 9). 
2156 See Paragraph 2.2 of the 2014-guidance on ‘hybrid entity mismatches involving two Member States’ (see 

annex II of report of the Group of 11 December 2014, doc. no. 16553/1/14 REV 1, p. 9). 
2157 See Paragraph 2 of the explanatory notes on the 2014-guidance on ‘hybrid entity mismatches involving two 

Member States’ (see annex III of report of the Group of 11 December 2014, doc. no. 16553/1/14 REV 1, p. 15-

16. 
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4. To assist the implementation of this guidance by Member States, each Member State should prepare, 

and update as necessary, for compilation and publication by the Commission, a list of entities, taking 

into account the work done in this respect by the OECD 

4.1. that can be formed or created under its laws, and 

4.2. which it treats as transparent for tax purposes.” 

 

Source: annex II of report of the Group of 11December 2014, doc. 16553/1/14, p. 9-10. 

 

Likewise, the 2015-guidance on ‘hybrid permanent establishments for intra-EU situations’2158 

prescribes a ‘fixed alignment’ to prevent non-taxation without inclusion and double deduction 

mismatches. In the case of a non-taxation without inclusion mismatch situation, the alignment 

is for both Member States to treat relevant business activities as if they were not carried on 

through a permanent establishment.2159 On the other hand, in the case of a double deduction 

mismatch situation, the fixed alignment is for both Member States to treat the relevant business 

activities as if they were not carried on through a permanent establishment.2160   

 

On the other hand, the political guidance on hybrid mismatch arrangements involving third 

countries is not fixed2161, but rather neutralizes the mismatch by either the applicability of the 

primary alignment rule2162 or the secondary alignment rule2163 (see example 1 and 2 in this 

Section below).2164 If the primary alignment rule, which follows a single fixed alignment 

approach based on the intra-EU fixed alignment rule, cannot ensure that the mismatch is 

resolved, the secondary alignment rule removes the mismatch by aligning with qualification 

adopted by the third country; the Member State concerned should treat the hybrid entity as not 

transparent if the third-country treats the entity as not transparent; likewise it should treat the 

hybrid entity as transparent if the third-country treats the entity as transparent2165  

 

The Group’s political guidance in this area, however, attracted little public and political 

attention, probably because the Member States do not seem to have taken any steps to 

 
2158 The guidance considers a permanent establishment as hybrid where the business activities of an enterprise 

are not recognized as carried on through a permanent establishment in the source Member States but are 

recognized as carried on through a permanent establishment in the residence Member State, and vice versa, 

leading to either non-taxation without inclusion or double deduction in certain circumstances. See Paragraph 1.1 

of the 2015-guidance on ‘hybrid permanent establishment mismatches involving two Member States’ (see annex 

I of report of the Group of 11 June 2015, doc. no. 9620/15, p. 6). 
2159 See Paragraph 2.1 of the 2015-guidance on ‘hybrid permanent establishment mismatches involving two 

Member States’ (see annex I of report of the Group of 11 June 2015, doc. no. 9620/15, p. 7). See also Paragraph 

2 of the explanatory notes on the 2015-guidance on ‘hybrid permanent establishment mismatches involving two 

Member States’ (see annex I of report of the Group of 11 June 2015, doc. no. 9620/15, p. 11-12). 
2160 See Paragraph 2.2 of the 2015-guidance on ‘hybrid permanent establishment mismatches involving two 

Member States’ (see annex I of report of the Group of 11 June 2015, doc. no. 9620/15, p. 7). See also Paragraph 

2 of the explanatory notes on the 2015-guidance on ‘hybrid permanent establishment mismatches involving two 

Member States’ (see annex I of report of the Group of 11 June 2015, doc. no. 9620/15, p. 11-12). 
2161 See also room document #5 of the Group of 18 November 2015, p. 2.  
2162 For the primary alignment rules in the 2015-guidance on ‘hybrid entity mismatches concerning a Member 

State and a (non-EU) third state’, see Paragraphs 2.1.1 (in case of double deduction mismatches) and 2.2.1 (in 

case of deduction without inclusion mismatches) of this guidance. 
2163 For the secondary alignment rules in the 2015-guidance on ‘hybrid entity mismatches concerning a Member 

State and a (non-EU) third state’, see Paragraphs 2.1.2 (in case of double deduction mismatches) and 2.2.2 (in 

case of deduction without inclusion mismatches) of this guidance. 
2164 Note, that the 2016-guidance on hybrid permanent establishment mismatches concerning a Member State 

and a (non-EU) third state, even contains a tertiary alignment rule (see Paragraph 2.2.3 (for certain cases of 

double deduction mismatches) of this guidance). 
2165 See Paragraph 2 of the guidance on ‘hybrid entity mismatches concerning a Member State and a (non-EU) 

third state’ (see annex I of report of the Group of 23 November 2015, doc. no. 14302/15, p. 6). 
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implement it, which may be explained by the imminent adoption of the ATAD (for intra-EU 

mismatches) in 20162166. Moreover, the Council, in 2016, acknowledged that the non-

implementation as regards third-countries gave rise to serious concerns, and requested the 

Commission to submit a hard law proposal to tackle hybrid mismatches in relation to third 

countries. Shortly afterwards, the Commission tabled such proposal (known as ‘ATAD 2’)2167, 

which was formally adopted by the Council early-2017.2168 The adoption of ATAD 2 converted 

the Group’s hard work in this area into hard law as regards third countries’ mismatches, as 

ATAD 1 had done in respect of intra-EU mismatches. 

 

One should bear in mind that the Group’s anti-mismatch coordination solutions use a different 

approach than that of (i) the original ATAD 1 proposal as published by the Commission; (ii) 

the OECD-BEPS recommendations; and (iii) the final version of ATAD 1 and ATAD 2 as 

adopted by the Council. In order to tackle hybrid mismatches, the Commission proposed that 

“the legal characterisation given to a hybrid instrument or entity by the Member State where a 

payment, expense or loss, as the case may be, originates shall be followed by the other Member 

State which is involved in the mismatch”2169. This shows that the Commission abandoned the 

Group’s idea of a fixed alignment approach applied in intra-EU hybrid mismatch cases and, 

instead, chose for the idea of origin state characterization. No doubt, the reason for choosing 

this (different) approach can be explained (at least) partly in the light of the problem, identified 

by the Commission, of potential incompatibility of the fixed alignment approach with EU-

law.2170 However, as the Council Legal Service - in line with most Member States’ views - 

believed that the fixed alignment approach would, in principle, be compatible with EU-law, the 

Group decided to use this approach in its political guidance for intra-EU hybrid mismatch 

cases.2171  

 

In the course of the legislative deliberations on ATAD, the Council dropped the Commission’s 

origin state characterization principle and, instead, adopted an approach that was consistent 

with the OECD-BEPS recommendations. The anti-hybrid mismatch rules in ATAD (2) follow 

the logic of the primary and secondary rules recommended by the OECD2172. As a primary rule, 

the hybrid mismatch must be neutralised by one of the Member States, being often the source 

Member State.2173 If the primary rule, however, does not neutralizes the mismatch, for example 

in the case where the source State is a third-country, a defensive rule is triggered which in some 

 
2166 See Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices 

that directly affect the functioning of the internal market, OJEU L/193/2016, p. 1-14. 
2167 See Commission proposal for a Council Directive amending Directive (EU) 2016/1164 as regards hybrid 

mismatches with third countries, COM(2016) 687 final, 25 October 2016. 
2168 See Council Directive (EU) 2017/952 of 29 May 2017 amending Directive (EU) 2016/1164 as regards 

hybrid mismatches with third countries, OJEU L/144/2017, p. 1-11. 
2169 See Commission proposal for a Council Directive laying down rules against tax avoidance practices that 

directly affect the functioning of the internal market’ of 28 January 2016, COM(2016) 26 final, p. 9. See also 

Article 10 of the Commission ATAD 1 proposal. 
2170 The central problem identified by the Commission in relation to compatibility of the fixed alignment 

approach with EU-law is that of equal treatment for the domestic situation and the transnational situation. The 

Commission observed that the (draft) guidance on hybrid entity mismatches and on hybrid permanent 

establishments have “the result that one MS will have to change its treatment of entities in the transnational 

situation whereas it does not change it in the domestic situation, especially where this is less advantageous for 

the transnational situation, there is a problem of compatibility with the Treaty freedoms as interpreted by the 

[CJEU]”. See room document #5 of the Group of 22 January 2014.  
2171 See room document #7 of the Group of 3 June 2014, par. 3, p. 1 and room document #6 of the Group of 20 

November 2014, par. 3, p. 1. 
2172 See OECD BEPS Report Neutralizing the Effects of Hybrid Mismatch Arrangements, Action 2, Final 

Report, 5 October 2015, p. 13-132. 
2173 See Article 9 of the ATAD. 
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cases requires, and in other cases merely recommends, that the mismatch is removed by the 

other Member State concerned.2174  Finally, while the Code’s (soft law) and ATAD (hard law) 

solutions apply a different approach for neutralizing hybrid mismatches, a comparison of the 

EU solutions reveals that, in most cases, they lead to the same result. The following two 

straightforward examples illustrate this. 

 

Example 1: Hybrid entity mismatch resulting in a double deduction outcome2175  

Parent company in State A holds an operating subsidiary in State B through a hybrid entity 

located in State B, which is considered transparent by State A, but non-transparent by State B. 

The hybrid entity in State B obtains an external loan of which the interest paid is (i) deductible 

at the level of the parent company in State A and (ii) deductible at the level of the operating 

subsidiary in State B.  

 

Compatibility of the EU solutions in intra-EU Cases  

The soft law solution neutralizes the mismatch by applying the intra-EU fixed alignment 

approach according to which Member State A treats the hybrid entity as non-transparent, which 

has the effect of denying the deduction at the level of the parent company in Member State 

A.2176 Under the hard law solution, the mismatch is neutralized by applying the primary rule 

according to which Member State A denies the deduction at the level of the parent company in 

Member State A.2177 The defensive rule (denial of deduction at the level of the operating 

company in Member State B) is not applicable in this intra-EU-case. The solutions, therefore, 

lead to the same result2178; i.e., they both recognise the deduction at the level of the subsidiary 

company in Member State B. 

 

Compatibility of the EU solutions in cases involving third countries 

In this hybrid mismatch case between a Member State and a third country, the Member State 

may be State A or B. If the Member State is State A (i.e., the state where the hybrid entity is 

not located), then the soft law solution neutralizes the mismatch by applying the primary 

alignment rule which is based on the intra-EU fixed alignment rule. Under this alignment, 

Member State A treats the hybrid entity as non-transparent, which has the effect of denying the 

duction at the level of the parent company in Member State A.2179 This result is compatible with 

the hard law solution, under which the primary rule denies deduction at the level of the parent 

company in Member State A.2180  

 

On the other hand, if the Member State is State B (i.e., the state where the hybrid entity is 

located), then the primary alignment rule of the soft law solution cannot ensure that the 

 
2174 See Article 9 of the ATAD. 
2175 Derived from example 1 of the 2014-guidance on ‘hybrid entity mismatches involving two Member States’ 

(see report of the Group of 11 December 2014, doc. no. 16553/1/14 REV 1, p. 18). For further comments on this 

example, see also room document #1 REV 1 of the Group of 31 January 2013, p. 4, room document #7 of the 

Group of 3 June 2014, p. 12 and room document #6 of the Group of 20 November 2014, p. 11. 
2176 See Paragraph 2.1 of the 2014-guidance on ‘hybrid entity mismatches involving two Member States’ (annex 

II of report of the Group of 11 December 2014, doc. no. 16553/1/14 REV 1, p. 9). See also the explanatory notes 

this paragraph (see annex III of report of the Group of 11 December 2014, doc. no. 16553/1/14, p. 15-16). 
2177 See Article 9(1), subparagraph a, of the ATAD. 
2178 For the compatibility of the EU (soft law) approach and the OECD (soft law) approach, see room document 

#1 of the Group of 14 October 2015, p. 2-3. 
2179 See Paragraph 2.1.1 of the 2015-guidance on ‘hybrid entity mismatches concerning a Member State and a 

(non-EU) third state’ (see annex I of report of the Group of 23 November 2015, doc. no. 14302/15, p. 6). See 

also the explanatory notes this paragraph (see annex II of report of the Group of 23 November 2015, doc. no. 

14302/15, p. 14. 
2180 See Article 9(1), subparagraph a, of the ATAD. 
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mismatch is resolved. For such cases, the secondary alignment rule – which constitutes 

alignment with the qualification adopted by the third country – neutralizes the mismatch by 

Member State B treating the hybrid entity as transparent, which has the effect of denying the 

deduction at the level of the operating company in Member State B.2181 This result is compatible 

with the hard law solution, under which the defensive rule denies the deduction at the level of 

the subsidiary company in Member State B.2182 

 

Example 2: Intra-EU hybrid entity mismatch resulting in a deduction without inclusion 

outcome2183  

Parent company in State A holds an operating subsidiary in State B through a hybrid entity 

located in State B, which is considered transparent by State A, but non-transparent by State B. 

The hybrid entity in State B obtains a loan from the parent company in State A where (i) the 

interest paid to the parent company is deductible at the level of the operating subsidiary in State 

B and (ii) the loan and interest is disregarded in State A and thus not included at the level of the 

parent company in State A.  

 

Compatibility of the EU solutions in intra-EU Cases  

The soft law solution neutralizes the mismatch by applying the intra-EU fixed alignment rule 

according to which Member State B treats the hybrid entity as transparent, which has the effect 

of denying the deduction at the level of the operating subsidiary in Member State B.2184 Under 

the hard law solution, the mismatch is neutralized by applying the primary rule according to 

which Member State B denies the deduction at the level of the subsidiary company in Member 

State B.2185 The defensive rule (to force inclusion of the income at the level of the parent 

company in Member State A) is not applicable in this intra-EU-case. The solutions, therefore, 

lead to the same result;2186i.e., they both deny the deduction at the level of the subsidiary 

company in Member State B. 

 

Compatibility of the EU solutions in cases involving third countries 

Also, in this hybrid mismatch case between a Member State and a third country, it is possible 

for the Member State to be State A or B. If the Member State is State B (i.e., the state where 

the hybrid entity is located), then the soft law solution neutralizes the mismatch by applying the 

primary alignment rule which is based on the intra-EU fixed alignment rule. Under this 

alignment, Member State B treats the hybrid entity as transparent, which has the effect of 

denying the deduction at the level of the operating subsidiary in Member State B.2187 This result 

 
2181 See Paragraph 2.1.2 of the 2015-guidance on ‘hybrid entity mismatches concerning a Member State and a 

(non-EU) third state’ (see annex I of report of the Group of 23 November 2015, doc. no. 14302/15, p. 6). See 

also the explanatory notes this paragraph (see annex II of report of the Group of 23 November 2015, doc. no. 

14302/15, p. 14. 
2182 See Article 9(1), subparagraph b, of the ATAD. 
2183 Derived from example 2 of the 2014-guidance on ‘hybrid entity mismatches involving two Member States’ 

(see report of the Group of 11 December 2014, doc. no. 16553/1/14 REV 1, p. 18). For further comments on this 

example, see also room document #1 REV 1 of the Group of 31 January 2013, p. 5, room document #7 of the 

Group of 3 June 2014, p. 12 and room document #6 of the Group of 20 November 2014, p. 11. 
2184 See Paragraph 2.2 of the 2014-guidance on ‘hybrid entity mismatches involving two Member States’ (annex 

II of report of the Group of 11 December 2014, doc. no. 16553/1/14 REV 1, p. 9). See also the explanatory notes 

this paragraph (see annex III of report of the Group of 11 December 2014, doc. no. 16553/1/14, p. 15-16). 
2185 See Article 9(2), subparagraph a, ATAD. 
2186 For the compatibility of the EU (soft law) approach and the OECD (soft law) approach, see room document 

#1 of the Group of 14 October 2015, p. 3. 
2187 See Paragraph 2.2.1 of the 2015-guidance on ‘hybrid entity mismatches concerning a Member State and a 

(non-EU) third state’ (see annex I of report of the Group of 23 November 2015, doc. no. 14302/15, p. 6). See 
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is compatible with the hard law solution, under which the primary rule denies deduction at the 

level of the operating subsidiary in Member State B.2188  

 

On the other hand, if the Member State is State A (i.e., the state where the hybrid entity is not 

located), then the primary alignment rule of the soft law solution cannot ensure that the 

mismatch is neutralized. For such cases, the secondary alignment rule – which constitutes 

alignment with the qualification adopted by the third country – neutralizes the mismatch by 

Member State A treating the hybrid entity as non-transparent, which has the effect of taxing the 

interest income at the level of the parent company in Member State A.2189 This result is 

compatible with the hard law solution, under which the defensive rule includes the interest as 

income at the level of the parent company in Member State A.2190 

 

 

8.7 Transfer pricing 

 

In 2018, the Group announced its intention to explore possible common taxation policies for 

issues in the area of transfer pricing with the support of the Commission and the EU Joint 

Transfer Pricing, but shortly afterwards (2019) it agreed that this topic should not be dealt with 

in the Group given the specific technical expertise required (for further details, see Chapters 

4.4 and 6.5.5.1).2191 

 

 

8.8 Summary and conclusions 

 

This Section is divided into two parts. While Part I focusses on the content of pseudo-legislation 

adopted by the Group, Part II contains an assessment of its effectiveness in tackling competition 

sensitive tax issues.  

 

Part I: Summary of the content of pseudo-legislation 

The importance of the Group in reducing tax avoidance by multinational companies and any 

facilitation thereof through harmful tax competition between Member States is steadily 

growing, as it has increasingly concerned itself with the design of common solutions that take 

the form of common taxation policies over the past decade. During the assessment of Member 

States’ preferential tax regimes (‘pseudo-case law’; see Chapter 7) several overarching issues 

emerged that could only be tackled in a coordinated way through the adoption and 

implementation of real soft law by all Member States rather than individual actions of one 

Member State. These adopted soft law policies, in essence, qualify as ‘pseudo-legislation’. Its 

mechanism relies on peer pressure and monitoring Member States’ compliance for 

effectiveness. The scope and impact of these soft law policies has rapidly grown. Over the past 

twenty years, the Group adopted a wide range of soft law policies (some of which have been 

superseded by hard law; see Part II), including: 

 

 
also the explanatory notes this paragraph (see annex II of report of the Group of 23 November 2015, doc. no. 

14302/15, p. 14. 
2188 See Article 9(2), subparagraph a, ATAD. 
2189 See Paragraph 2.2.2 of the 2015-guidance on ‘hybrid entity mismatches concerning a Member State and a 

(non-EU) third state’ (see annex I of report of the Group of 23 November 2015, doc. no. 14302/15, p. 6). See 

also the explanatory notes this paragraph (see annex II of report of the Group of 23 November 2015, doc. no. 

14302/15, p. 14. 
2190 See Article 9(2), subparagraph b, ATAD. 
2191 See report of the Group of 27 May 2019, doc. no. 9652/19, par. 34-37, p. 11-12. 
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- a common policy on the exchange of information on tax rulings. Both the 2003-pseudo-

legislation on the spontaneous exchange of information on Advance Pricing Agreements 

(APA’s) and the 2010-pseudo-legislation on cross-border rulings aim at ensuring that 

rulings do not lead to non-taxation by providing Member States with adequate 

information for the correct determination of the tax base that can be attributed to their 

taxing jurisdiction. To improve the exchange of information, the Group in 2014 

developed a Model Instruction containing practical guidance to motivate Member 

States’ tax officials to initiate the spontaneous exchange of information on rulings; 

 

- a common policy for a good tax ruling practice. In 2010, the Group adopted pseudo-

legislation on (i) a notification procedure for potential harmful tax rulings of other 

Member States and (ii) a common tax policy requiring the publication of rulings that 

are suitable for horizontal application in similar situations. This latter policy was fine-

tuned in 2016 when the Group agreed on a set of common standard requirements for a 

good tax ruling practice based on general principles. This recent pseudo-legislation does 

not deal with the material content of rulings, but with procedural aspects, including: (i) 

the procedure for obtaining legal certainty by taxpayers in advance; (ii) the term of 

validity of rulings issued; (iii) the monitoring of the correct implementation of rulings 

(audit and checking procedure); (iv) exchange of information on rulings issued; and (v) 

publication of rulings. This soft law policy may have quite an impact on Member States’ 

administrative practice. The procedural rules agreed on include: (i) an at-least-four-eyes 

requirement; (ii) a consistency check requirement (is the ruling consistent with previous 

rulings issued in comparable cases?); (iii) a documentation requirement; and (iv) a 

publication requirement. These standard requirements do not only apply to cross-border 

tax rulings – which Member States are now legally required to automatically exchange 

–, but also to domestic rulings, unless the ‘SME carve-out’ applies. Publication of tax 

ruling is the most interesting requirement, as publication may have a major impact on 

increasing the openness and transparency of Member States’ tax ruling practice. Where 

a tax ruling has horizontal application to the affairs of other taxpayers in similar 

situations, it should preferably be published and easily accessible for other tax 

administrations and other taxpayers. If confidentiality requirements prevent publication, 

the tax administration concerned should, nonetheless, ensure that at least the 

conclusions reached are published on its website in the form of ‘updated guidance’ or 

more ‘general conclusions’; 

 

- a common policy for EU-inbound profit transfers. The 2010-pseudo-legislation on EU-

inbound profit transfers aims at tackling the ‘gate-keeper problem’. This issue concerns 

the exemption of intra-group dividends paid to an EU-parent company by a low-taxed 

non-EU subsidiary. A multinational company will generally seek to channel dividends 

through the Member State applying the most generous participation exemption to parent 

companies in other Member States to avoid the tax these other Member States would 

levy if the dividends were paid directly to the (ultimate) EU-parent company in these 

States. Indeed, once inside the EU, dividends can flow tax-free from an EU-subsidiary 

company to an EU-parent company under the PSD if the Member State of the ultimate 

EU parent company applies the participation exemption (instead of a credit system) To 

persuade Member States from engaging in harmful tax competition in this area, the soft 

law policy requires every Member States to perform a ‘gatekeeper’ function with regard 

to companies receiving intra-group dividends from non-EU subsidiaries. Member 

States’ participation exemptions should contain effective anti-abuse provisions in the 

form of either a switch-over clause or CFC-rules; and 
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- a common policy for international hybrid mismatches. The 2010-pseudo-legislation on 

intra-EU hybrid financing mismatches provides for a mutual recognition approach 

solution requiring the recipient Member State to adopt the characterization of the hybrid 

payments of the source Member State. However, no consensus was (yet) reached on the 

form of implementation of this 2010-solution (i.e., via soft law or hard law; see trend 2 

and 3 of this Section below). Between 2014 and 2016, the Group adopted an impressive 

amount of pseudo-legislation for hybrid entities and hybrid permanent establishments 

offering solutions for both intra-EU and third-country mismatch situations. For 

example, the pseudo-legislation on intra-EU hybrid entity mismatch arrangements 

removes mismatches with a fixed (intra-EU) alignment rule by which the Member 

States concerned treats the hybrid entity or hybrid permanent establishment as either 

transparent or non-transparent.  

 

The significant amount of work on EU-outbound payments has not yet resulted in a soft law 

policy (see trend 1 of this Section below). This issue, within the Group known as the ‘reverse 

gate-keeper problem’, concerns the avoidance of Member States’ source taxation on EU-

outbound intra-group dividend, interest and royalty payments by establishing an intermediate 

company in another Member State with no source taxation on such payments based on either 

domestic rules or tax treaties. Given that the PSD and IRD require Member States to refrain 

from imposing a withholding tax within the EU, one single Member State without a withholding 

tax or a (favourable) tax treaty with a third State exempting such payments may in practice be 

sufficient to avoid the withholding tax of all other Member States vis-à-vis that third State.  

 

Also, work on transfer pricing has not (yet) resulted in pseudo-legislation. However, if the 

recent State aid cases on tax rulings between tax administrations and multinational companies 

do not have the result desired by the Commission, the Group may decide to develop common 

standards for the alignment of transfer prices to actual value creation. Such a common transfer 

pricing policy may have a major impact on Member States’ tax practice. 

 

Part II: Assessment of the effectiveness of pseudo-legislation 

Considering the above, the work in the area of pseudo-legislation has been quite impressive and 

offered solutions for several competition sensitive tax issues. In several cases, the Code’s 

political signature has played a positive role in providing the requisite flexibility and 

momentum for achieving results. The resulting pseudo-legislation, which can be considered as 

part of the acquis communautaire, has in some cases contributed to more transparency, 

cooperation and fairer tax competition within the EU. But apart from these successes, work in 

this field has also led to inconsistent and unsatisfactory results. In this context, the following 

trends may be discerned in the Group’s work: 

-  Trend 1: Member States (large and small) have frustrated the development of certain 

soft low policies, leading to weak political compromises and impasses; 

-  Trend 2: Soft law policies have often proven not effective in the form of soft law; 

-  Trend 3: Soft law policies have sometimes, by contrast, served as a forerunner for legally 

binding solutions; 

- Trend 4: Soft law policies sometimes supplement hard-law solutions; and 

- Trend 5: Work on soft law policies has been made redundant by case law of the CJEU 

or may be produced on the basis of that case law. 

 

Trend 1: Member States (large and small) have frustrated the development of certain soft low 

policies, leading to weak political compromises and impasses 
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Even though Member States adopted a wide-range of soft law policies on important tax 

competition issues, Member States (small and large) have also frustrated and sometimes even 

blocked the development of pseudo-legislation. One of the most commonly used arguments by 

Member States concerned the view that the drafting of pseudo-legislation would fall outside 

the scope of the Group's mandate. This while the lesser-known Paragraphs K and L of the Code 

clearly open the possibility for the Group, within its existing mandate, to agree on pseudo-

legislation for general tax policy issues and other (future) BEPS-issues. Partly in this context, 

Member States have also argued that policy coordination would be an unacceptable 

encroachment upon their tax sovereignty. Another recurrent statement was that Member States 

advocated real hard law rather than a political solution or that they could not agree with a soft 

law policy given upcoming elections in their country. This trend has been observed at different 

times in many forms, for example, in the following three policy areas: 

a) Common tax ruling policy; 

b) EU-inbound profit transfers; and 

c) EU-outbound payments. 

 

Ad a) Common tax ruling policy  

The adoption of the comprehensive 2016-pseudo-legislation has definitely not been an easy 

one. Especially France obstructed an agreement on this policy for a long time arguing that 

domestic rulings should remain outside the scope of the soft law policy. It stated that a broad 

ruling definition would result in an excessive administrative workload for Member States’ tax 

administrations. It is unclear whether France’s position was somehow related to its role in the 

Simmons & Simmons report (1999), which had stressed that France would be the only Member 

State where special (national) tax arrangements could be negotiated directly with the 

government at the highest political level. Due to the decisive action of the Group’s Chair, which 

was backed by Luxembourg and Belgium, France eventually dropped its opposition. The 

documents also showed that Germany was reluctant in accepting that rulings should be 

published. The underlying reason for its position would be that the issuance of tax rulings in 

Germany falls under the competence of the Länder (state) governments. The German federal 

government would have considerable difficulties in pursuing the Länder to publish their tax 

rulings.  

 

Ad b) EU-inbound profit transfers 

Most of the Member States and the Commission were in favour of agreeing on a more detailed 

soft law policy for tackling the ‘gate-keeper problem’, but some other Member States 

(especially the United Kingdom and the Netherlands) advocated real hard law. Whether these 

were real concerns to those Member States or simply attempts to make sure nothing would 

happen in the Group has remained unclear. Nonetheless, all Member States eventually agreed 

to a softened political compromise. For example, while the Commission and several Member 

States had proposed to ensure a consistent and equally stringent approach in all Member States 

by agreeing on a minimum tax rate (10%) to determine when the ‘gate-keeper’ Member State 

should switch from exemption over to a credit method of relief, Belgium, France, the Czech 

Republic and the Netherlands, however, firmly rejected the prospect of such a test that could 

effectively function as a minimum rate in the EU. 

 

Ad c) EU-outbound payments  

The work on tackling the ‘reverse gatekeeper problem’ has proven very controversial. Already 

in 2010, several Member States – especially, those that wanted to levy a dividend withholding 

tax – considered the reverse gate-keeper problem a real issue that would warrant a soft law 

policy calling for an EU-wide withholding tax on EU-outbound profit distributions. Notably, 
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Denmark – that had several cases before the Court where multinational companies tried to avoid 

withholding taxes for EU-outbound dividend and interest payments (see also trend 5 of this 

Section below) – and Germany pushed for such a soft law policy. Other Member States –, not 

surprisingly, especially those that did not impose a withholding tax on dividends or generally 

aimed for a (reduced) zero withholding tax rate in tax treaties with third countries –, however, 

considered policy coordination as regards withholding taxes to be an unacceptable 

encroachment upon their tax sovereignty. Especially, Belgium, the Netherlands (that does not 

impose a withholding tax on interest and royalty payments) and the United Kingdom (that does 

not impose a withholding tax on dividend payments) took this position. The discussion on this 

file ended in an impasse. 

 

However, with the European Parliament criticising the Group’s ineffectiveness, the Group 

returned to the topic in 2016, but Member States remained deeply divided. Especially the 

United Kingdom, the Czech Republic, Hungary, and Croatia argued that action by the Group 

on outbound dividend payments would be unnecessary next to the recent inclusion of a general 

anti-avoidance rule (GAAR) in the PSD and international agreements on treaty-abuse. Other 

Member States, however, such as Germany, France, Italy, Austria, and Slovakia, considered 

action on this file essential, as the solutions mentioned above would not sufficiently tackle the 

problem. Despite this deadlock, the Group agreed to continue work, for the time being, not on 

dividends, but on the avoidance of withholding taxes on outbound royalty payments. A revision 

of the IRD seemed the preferred solution of most Member States to deal with this issue, but 

such hard law revision is not within the Group’s mandate, but discussed in other EU-fora. Work 

on this policy issue will be reopened when data on the effectiveness of the new anti-abuse 

measures in the PSD and the ATAD have become available.  

 

Trend 2: Soft law policies have often proven not effective in the form of soft law 

Most of the soft law policies turned out not to be (very) effective. A number of reasons may be 

mentioned for the lack of effectiveness. First of all, the Group failed to agree on specific 

implementation rules/dates for agreed policies. In addition, political agreements were often not 

adequately monitored by the Group. In cases where monitoring was (eventually) initiated, it 

turned out that Member States (large and small) used the political nature of the agreements not 

to implement the agreed policies or to frustrate the monitoring process, for example by not 

providing the Group with the requested information in a timely or complete manner. 

Consequently, in many cases, it has proven very difficult for the Group to come to a sensible 

judgement regarding Member States' compliance with soft law policies. Moreover, the fact that 

Member States’ political commitment(s) were not clearly defined often provided a carte 

blanche for non-compliance. A final major reason concerns the lack of clear condemnation in 

case of non-compliance by Member States (naming and shaming), e.g., in the Group's (public) 

reports or by the Council in (public) Conclusions. So far, the following soft law policies clearly 

lacked effectiveness: 

a) Exchange of information on tax rulings; 

b) Common tax ruling policy; 

c) EU-inbound profit transfers; and 

d) International hybrid mismatches. 

 

Ad a) Exchange of information on tax rulings 

The 2003-pseudo-legislation on the spontaneous exchange of information on Advance Pricing 

Agreements (APA’s) and the 2010-pseudo-legislation on cross-border rulings have not been 

very well observed by Member States. Monitoring exercises (conducted between 2010 and 

2012) revealed that Member States found that (i) both political agreements did not provide 
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sufficient legal basis for the spontaneous information exchange; (ii) reciprocity was not 

sufficiently safeguarded (lack of level playing field); (iii) the practical aspect of the spontaneous 

information exchange were not clear; (iv) concerns over a high administrative burden; and (v) 

business secrets were not sufficiently protected.  

 

Despite the significant amount of work invested in drafting a Model Instruction (agreed in 

2014) to improve the implementation of both political agreements, a monitoring exercise 

(conducted between 2015 and 2016) showed that only eighteen out of twenty-eight Member 

States had effectively implemented the Model Instruction. While in particular the Netherlands, 

Belgium and Luxembourg had exchanged information on many different types of cross-border 

tax rulings, Cyprus, Germany, Estonia, Latvia, Poland, Portugal and Romania had not even 

started implementing the Model Instruction despite the expiration of the deadline.  

 

The Commission criticised the clear non-compliance of these Member States although it agreed 

on a later implementation date for the new legally binding DAC rules on the automatic 

exchange of information on cross-border rulings under the strict condition of prompt 

implementation of the Model Instruction. At the same time, one could argue that also the 

Commission has blundered on this file. The European Parliament has strongly criticised it for 

not having fulfilled its role as guardian of the Treaties by not taking timely and effective 

infringement action against Member States’ failure to comply with their information exchange 

obligations under the predecessor of DAC. Indeed, the political exchange of information 

commitments were backed by hard law as both the (former) Mutual Assistance Directive and 

the (successor) Directive on Administrative Cooperation already provided for a legal obligation 

on the part of Member States to initiate spontaneous exchange information on several types of 

rulings. 

 

Ad b) Common tax ruling policy 

While Member States, in 2010, had agreed on a notification procedure for (potential) harmful 

tax rulings of other Member States, it seems that none of the Member States notified a potential 

harmful ruling from any Member State in 2011-onwards. One of the most frequently offered 

explanations concerned the fact that Member States' tax administrations would not be aware of 

harmful practices in other Member States. The recently adopted rules on automatic exchange 

of information on rulings and mandatory disclosure of potentially aggressive tax planning 

arrangements, however, now seem to provide Member States with sufficient information to 

revive this political commitment.  

 

Furthermore, a 2012-monitoring exercise revealed that only a few Member States had 

effectively implemented that 2010-tax ruling policy requiring the publication of rulings that are 

suitable for horizontal application in similar situations. While, in particular, Austria, Belgium, 

Estonia, Finland, Ireland, Luxembourg, Poland and Portugal would have published 

(information on) rulings, Cyprus, Czech Republic, Italy, Latvia, Slovakia and Slovenia had not 

even started implementing this agreement despite expiration of the agreed deadline. Besides, 

Bulgaria, Denmark, Germany, Greece, Malta, the Netherlands, Romania, Spain, Spain, Sweden 

and the United Kingdom had argued that they had not issued any rulings that would be suitable 

for horizontal application, which seems questionable given the outcomes of the Group’s work 

on updating of the Simmons & Simmons study in 2009-2010. 

 

Nevertheless, in late 2016, the Group upgraded this basic agreement into a comprehensive 

common tax ruling policy listing a set of common standard requirements for a good (tax) ruling 



 357 

practice. Given the continuing public concern about Member States’ tax ruling practices, it is 

odd that this recent agreement has drawn little public and political attention so far.  

 

Ad c) EU-inbound profit transfers 

Given the very basic nature of this guidance (see trend 1 of this Section above), it took the 

Group eventually more than five years to conclude a first ‘preliminary assessment’ of the 

effectiveness of Member States’ switch-over clauses and/or CFC-provisions. The outcome of 

this assessment, which has never been officially published, revealed that (i) only sixteen 

Member States (i.e., Austria, Belgium, Bulgaria, Czech Republic, Denmark, Finland, France, 

Germany, Greece, Italy, Lithuania, Luxembourg, Poland, Portugal, Slovenia and Spain) had an 

‘effective’ legal framework in place, (ii) five Member States (i.e., Hungary, Latvia, Romania, 

Sweden and the United Kingdom) had a legal framework the effectiveness of which was to 

some extent ‘unclear’, and (iii) six Member States (i.e., Cyprus, Estonia, Croatia, Malta, the 

Netherlands and Slovakia) had a legal framework of which the effectiveness was ‘doubtful’. 

Soon after the Commission raised these red flags, however, the Group agreed that the CFC-

provisions in the ATAD would render the Group’s work on this issue obsolete and that no 

formal assessment was necessary, given the expected implementation of the ATAD (1) (see 

trend 3 of this Section below). Besides, while the Group unanimously agreed in 2016 to strictly 

monitor the implementation of this soft law policy in Member States’ dependent and associated 

territories, this monitoring exercise has still not yet started. 

 

Ad d) International hybrid mismatches  

The agreed common tax policies in this area offered solutions for both intra-EU and third 

country situations, but have turned out not very effective in the form of soft law. The 

Netherlands accepted the 2010-pseudo-legislation on hybrid loans under the strict condition 

that the agreed mutual recognition solution would be implemented via hard-law. While a large 

majority of Member States were pushing for soft law implementation, the Netherlands favoured 

the hard law approach because this would ensure a level playing field and provide clarity, 

transparency and guaranty legal enforceability. The dialogue was given a most interesting 

dimension when it became apparent that there would be a significant risk that the Group’s 

pseudo-legislation would be in conflict with the PSD. The Commission’s legal analysis 

confirmed that the concerns earlier raised by the Netherlands on potential incompatibility of the 

soft law policy with existing hard law were indeed legitimate, but they were, in fact, ignored 

by the Group. While several larger Member States did not share this legal analysis (notably, by 

the United Kingdom, France, Greece, Sweden and Italy), the soft law policy was eventually 

implemented through hard law (see trend 3 of this Section below). Member States do not seem 

to have taken any steps to implement the comprehensive soft law policies (agreed between 

2014-2016) on hybrid entities and hybrid permanent establishments, which can be explained 

by the adoption of the ATAD (1 and 2) (see trend 3 of this Section below).  

 

Trend 3: Soft law policies have sometimes, by contrast, served as a forerunner for legally 

binding solutions 

The pseudo-legislation not very enthusiastically complied with has, nonetheless, often served 

as a forerunner of legally binding measures. Conversion into hard law often appeared to be the 

only effective approach for ensuring the objectives politically agreed upon. However, it is 

questionable whether these conversions would have been realized without the momentum 

created by the LuxLeaks-affair and the OECD-BEPS-project. So far, pseudo-legislation in the 

following tax policy areas has been turned into hard-law: 

a) Exchange of information on tax rulings; 

b) EU-inbound profit transfers; and 
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c) International hybrid mismatches.  

 

Ad a) Exchange of information on tax rulings 

Based on real hard law Member States are now legally obliged to automatically exchange 

specific information on cross-border rulings and APA’s. This legally binding obligation 

guarantees reciprocity (a level playing field) and ensures that the exchange of information 

cannot (any longer) be refused on the grounds of the protection of business secrets. 

 

Ad b) EU-inbound profit transfers 

Soon after the Commission raised red flags regarding the effectiveness of several Member 

States’ anti-abuse frameworks, the momentum created by the OECD-BEPS-project paved the 

way for the adoption of an EU-wide harmonised CFC-rule in ATAD (1). 

 

Ad c) International hybrid mismatches  

With the adoption of the anti-hybrid rule in the PSD (in 2014), the Group’s soft law policy has 

been effectively implemented through real EU-law after more than five years of difficult and 

delicate discussions in the Group. Again, encouraged by the OECD-BEPS momentum, the 

Group’s work on hybrid entities and hybrid permanent establishments has been succeeded by 

the adoption of ATAD (1) (in 2016) for intra-EU mismatches and by ATAD (2) (in 2017) for 

hybrid mismatches involving third countries.  

 

Likewise, the disappointing results of (non-)implementation by Member States of the recently 

agreed comprehensive common tax ruling policy may foster hard law.  

 

Trend 4: Soft law policies sometimes supplement hard-law solutions 

The implementation of legally binding rules raises the question of the prospect of the pseudo-

legislation adopted by the Group. Whereas the conversion of non-respected soft law into hard 

law significantly diminishes the relevance of pseudo-legislation, an analysis of soft law and 

hard law solutions shows that soft law may complement hard law in specific circumstances, 

this remaining (very) relevant. This trend may be observed in the following policy areas: 

a) Exchange of information on tax rulings; and 

b) EU-inbound profit transfers. 

 

Ad a) Exchange of information on tax rulings 

While the legally binding rules on the automatic exchange of information on rulings have the 

result that the soft law policy becomes less relevant, the broad material scope of the pseudo-

legislation in this area requires Member States to spontaneously exchange information also on 

‘domestic rulings’ in so far as these rulings have an impact on the location of business activities 

in the EU. Time will tell whether Member States will respect this ‘residual’ political exchange 

of information commitment. 

 

Ad b) EU-inbound profit transfers 

The Group agreed that the implementation of the legally binding CFC-rule of ATAD (1) by all 

Member States would render the Group’s work on EU-inbound profit obsolete. It seems, 

however, questionable whether this new legally binding rule, in all cases, will ensure effective 

taxation of EU-inbound profit transfers as required by the 2010-pseudo-legislation. Firstly, 

because the transfer-pricing approach of the CFC-provision has been considered too weak to 

combat BEPS-issues effectively. Secondly, there is currently no legal obligation on the part of 

Member States to adopt an effective switch-over type provision as the switch-over clause 

proposed by the Commission did not make it into the final version of ATAD (1) adopted by the 
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Council. The residual soft law on this issue may together with the new CJEU judicial policy of 

requiring Member States’ to combat abuse, lead to extra-ATAD obligations for Member States’ 

to effectively tax inbound profit transfers.  

 

Trend 5: Work on soft law policies has been made redundant by case law of the CJEU or may 

be produced on the basis of that case law 

The lack of consensus on the need for coordinated action in the area for EU-outbound payments 

has recently been overcome by landmark decisions of the CJEU in the Danish ‘conduit 

companies’-cases where the Court ruled that Member States must levy a withholding tax in 

accordance with their national legislation in the case of abusive EU-outbound payment 

practices even if no anti-abuse provision has been implemented in national law, as the general 

EU-law principle of the prohibition of abuse of law requires them to do so. To avoid 

inconsistent application by Member States’ national courts of the CJEU’s indications on the 

existence of an abusive practice in a specific case, it may be opportune for the Group to 

transpose and refine these indications in a common soft law policy (common interpretation of 

the Danish cases). Such a policy could, on the one hand, identify the (undesirable) EU-outbound 

payment practices that Member States have to address, while, on the other hand, it could also 

provide business with some degree of certainty where there is no abusive practice and where 

they are therefore entitled to the benefits of the European directives (safe havens). Because the 

Danish cases seem equally relevant to EU-inbound payment practices, it may be opportune for 

the Group to examine whether additional work is needed in this policy area.  
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9.1 Introduction: the market distortion rules as alternative or complement to the Code

  

The Code of Conduct Group’s tackling of national preferential tax regimes of Member States 

(pseudo-case law; see Chapter 7) and the (threat of the) application of the State aid rules by the 

Commission to unlawful selective tax regimes have been successful in reducing harmful tax 

competition within the EU. These and other recent political milestones – such as the minimum 

harmonisation of anti-tax avoidance measures in ATAD 12192 and ATAD 22193 (see Chapter 

8.6) do not mean, however, that the fight against harmful tax competition is over. As long as 

not all Member States are prepared to support further integration in the field of corporate 

income taxation, many market distorting tax measures and practices and harmful policy 

competition opportunities will remain which are currently not adequately addressed under 

existing EU (tax) law.2194, 2195  

 

Several Member States, therefore, promote comprehensive anti-tax avoidance solutions, such 

as a radical reform of the Code of Conduct Group’s mandate (see Chapters 4 and 6) and the 

introduction of a CCTB2196 and ultimately a CCCTB2197. However, both ambitions are crippled 

by resistance of, notably, smaller Member States. As long as unanimity is required for 

harmonizing corporate income taxation, these reluctant Member States will be able to bog down 

such harmonization. The Union Treaties, however, contain a ‘safety valve’ for veto deadlocks 

where market distortions require EU-intervention: the market distortion rules of Articles 116 

and 117 TFEU. Recently, inquiry committees of the European Parliament urged the 

Commission to use these rather unknown rules to avoid running aground on the unanimity 

requirement in direct tax matters, and to end prolonged deadlocks in market distorting tax 

avoidance and tax competition issues.2198 In response, the Commission seems to consider using 

this hard law possibility in direct tax matters. In its Communication “Towards a more efficient 

and democratic decision making in the EU tax policy”2199 of 15 January 2019 the Commission 

announced that, although this procedure “cannot address all the shortcomings that arise from 

unanimity today”2200, the Commission is “ready to employ it should the specific necessity 

arise”2201. 

 

 
2192 See Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices 

that directly affect the functioning of the internal market, OJEU L/193/2016, p. 1-14. 
2193 See Council Directive (EU) 2017/952 of 29 May 2017 amending Directive (EU) 2016/1164 as regards 

hybrid mismatches with third countries, OJEU L/144/2017, p. 1-11. 
2194 See Wattel, P.J. (2016), Section 1 ‘Four Negative Market Integrators’. 
2195 See Section 9.2.5 for examples of market distorting fiscal disparities. 
2196 See Commission Proposal for a Council Directive on a Common Corporate Tax Base (CCTB), 25 October 

2016, COM(2016) 685 final. 
2197 See Commission Proposal for a Council Directive on a Common Consolidated Corporate Tax Base 

(CCCTB), 25 October 2016, COM(2016) 683 final.  
2198 See, e.g., European Parliament Resolution of 13 December 2017 (PANA), 2016/3044(RSP), par. 187, 

European Parliament Resolution of 26 March 2019 (TAXE 3), 2018/2121(INI), par. 66, parliamentary question 

of E. Joly, B. Eickhout, S. Giegold, H. Hautala, P. Lamberts, M. Scot Cato, J. Solé, B. Staes, E. Urtasun of 11 

April 2019, no. E-001797-19, answer of the Commission of 27 June 2019 to (aforementioned) parliamentary 

question of 11 April 2019, no. E-001797/2019(ASW) and Commission follow up to the European Parliament 

non-legislative resolution on the European Parliament Report on financial crimes, tax evasion and tax avoidance 

(TAXE 3 Report), response to request in Paragraph 66 of the Resolution. 
2199 See Commission Communication, Towards a more efficient and democratic decision making in the EU tax 

policy, 15 January 2019, COM(2019) 8 final. 
2200 See Commission Communication, Towards a more efficient and democratic decision making in the EU tax 

policy, 15 January 2019, COM(2019) 8 final, p. 9. 
2201 See Commission Communication, Towards a more efficient and democratic decision making in the EU tax 

policy, 15 January 2019, COM(2019) 8 final, p. 9. 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2018/2121(INI)
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It is true that, legally, the most appropriate instrument to effectively counter remaining market 

distorting tax disparities and harmful tax competition would seem to be the market distortion 

rules. They can be considered as a lex specialis vis-à-vis the (tax) harmonisation provision of 

Article 114(2) juncto Article 115 TFEU. Their application does not require unanimity, as 

Article 115 TFEU does, but only a qualified majority, which suffices to overrule any single 

unwilling Member State, whatever its size, whose tax measure unilaterally distorts the internal 

market. 

 

In 1986, the Commission's Legal Service observed that this legal instrument has “remained a 

dead letter.”2202 This state of affairs has not improved noticeably since then. The Legal Service 

also observed that “this situation is obviously unsatisfactory” and that “it is very likely that 

there are distortions – but the Commission is not addressing them.”2203 Although the 

Commission did, on some occasions, threat to use the market distortion provisions in direct tax 

matters, it never actually did so, probably because both the Commission and the Member States 

would consider that the “nuclear option”2204 to strip a Member State of its veto right in a 

politically extremely sensitive area. The Commission probably considers it unlikely that the 

qualified majority would be reached, as all Member States would realize that they themselves 

might be the next target and would vote a Commission directive proposal down even if they 

would agree with it on substance.  

 

One might even suppose that Member States introduced the Code of Conduct for Business 

Taxation to keep the Commission at bay, in particular from using the State aid rules, but 

possibly also from using the market distortion rules.2205 The gentlemen’s agreement of the Code 

politically created a win-win situation for all involved. By cleaning their corporate tax systems 

themselves through an Open Method of Coordination (see Chapter 3), the Member States 

retained their much-cherished tax sovereignty (and avoided the ten-year retroactive collection 

obligation under the State aid provisions), while this saved the Commission considerable (State 

aid and market distortion) investigation efforts. Additionally, by facilitating the Group in 

technical matters, the Commission would be well informed automatically about tax competitive 

measures and about Member States’ progress and effectiveness in tackling excessive tax policy 

competition themselves.2206 The big stick of State aid in the background may have been quite 

convincing to reluctant Member States to eliminate their blacklisted regimes and practices. 

There have been several instances, particularly during the Group’s first years of work (1998-

2003), where Code results were considered unsatisfactory by the Commission and it used the 

State aid weapon to ensure a better outcome, notably in the area of interest regimes; insurance 

company regimes; intermediate group finance and license company regimes; and group 

coordination regimes (see Chapter 7.16.3).  

 

However, the Commission’s increasing use of the State aid prohibition to address rulings 

granted by Member States to multinational companies suggests that it is not very satisfied with 

the effectiveness of this political agreement anymore. It appears the Commission launched these 

investigations in reaction to the Luxleaks affair (2014) and other recent tax avoidance and tax 

fraud scandals which showed that not all Member States complied with their political 

 
2202 See note of the Commission’s Legal Service of 7 May 1986, doc. no. JUR(86)D/2755, par. 8, p. 4: 

“Toutefois, depuis 1983, aucun usage n’a été fait. Ces dispositions sont restées lettre morte”. 
2203 See note of the Commission’s Legal Service of 7 May 1986, doc. no. JUR(86)D/2755, par. 9, p. 4: “Cette 

situation est évidemment insatisfaisante. Il est en effet très probable qu’il y ait des distorsions – mais la 

Commission ne s’en occupe pas”. 
2204 See De Boer, R.A. and Nouwen, M.F. (2013), p. 129-133. 
2205 See Wattel, P.J. (2016), Section 3.2 ‘State Aid and the Code of Conduct’. 
2206 See also Wattel, P.J. (2016), Section 3.2 ‘State Aid and the Code of Conduct’. 



 363 

commitments to notify potentially harmful tax rulings (see Chapter 8.2) to the Code of Conduct 

Group and to exchange information on such rulings with other Member States (see Chapter 

8.3). The political and societal outrage against tax avoidance and evasion following these 

scandals may have triggered the Commission to encourage the Member States to clean their 

own houses, or else. 

 

The interaction and overlap between the State aid prohibition and the harmful tax competition 

agreement has been addressed in Chapter 7.16.3. This Chapter investigates to what extent the 

market distortion rules of Articles 116 and 117 TFEU could also be used as an alternative or a 

complement to the Code of Conduct for Business Taxation to eliminate harmful tax policy 

competition. On the basis of the travaux préparatoires of the E(E)C Treaties and documents of 

the Commission’s Legal Service outlining the E(E)C’s market distortion policy, Sections 9.2-

9.3 clarify the reach and possibilities of these rules, and discuss the possibilities for using them 

in direct tax matters. Section 9.4 provides an overview of the practical effect of this instrument 

in tax and non-tax cases. Section 9.5 analyses whether the reasons for non-application of these 

rules in direct tax matters are convincing. Section 9.6 provides a summary and conclusions. 

 

 

9.2  The notion of a market distortion in Articles 116 and 117 TFEU 

  

9.2.1  Introduction  

 

Article 116 TFEU (see Box 9.1 below) contains three criteria to be satisfied before the market 

distortion rules may be activated by the Commission. 

 

Box 9.1: Article 116 TFEU (ex Article 96 TEC) 

 

“Where the Commission finds that a difference between the provisions laid down by law, regulation or 

administrative action in Member States is distorting the conditions of competition in the internal market 

and that the resultant distortion needs to be eliminated, it shall consult the Member States concerned. 

 

If such consultation does not result in an agreement eliminating the distortion in question, the European 

Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall issue the 

necessary directives. Any other appropriate measures provided for in the Treaties may be adopted.” 

 

Source: Article 116 TFEU. 

 

First, there must be a disparity (“a difference between [...] provisions [...] in Member States”). 

Second, this disparity must ‘distort’ the conditions of competition in the internal market. Third, 

this distortion must be such that it ‘needs to be eliminated’. In the ’80s and ’90s of the past 

century, the Commission’s Legal Service drafted several unpublished2207 notes outlining its 

market distortion provisions policy. These notes contain helpful insights into the Commission’s 

interpretation of these three criteria, which will be discussed below with a particular focus on 

the notion of a ‘market distortion’. 

 

 

9.2.2  ‘A difference’ (disparity) 

 
2207 These notes have been provided to the author on the basis of European transparency legislation; see 

Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public 

access to European Parliament, Council and Commission documents, OJEU L/145/2001, p. 43-48. 
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The Commission’s note on its market distortion provisions policy contains a short explanation 

of the concept of a disparity (“a difference between the provisions laid down by law, regulation 

or administrative action in Member States”2208) (see Box 9.2 below). 

 

Box 9.2: The Commission’s market distortion policy: interpretation of disparities (1991) 

 

“(a) L’existence d’une disparité [...] 

 

“L'article 101 [now Article 116 TFEU; MFN] exige en premier lieu qu'il y ait "disparité entre les 

dispositions législatives, réglementaires ou administratives des Etats membres". Il peut s’agir de toute 

disposition de droit positif. Il ne suppose pas, du reste, que des dispositions sur la matière considérée 

existent dans tous les Etats membres. Il suffit qu’il y ait "disparité" entre les législations de deux Etats 

membres seulement, la disparité pouvant en effet résulter aussi bien des lacunes que du contenu de la 

législation de chaque Etat. Il ne suffit pas qu'il y ait différence de législation, mais "disparité", soit une 

différence de norme. La disparité suppose une divergence sensible entre les législations des Etats 

membres.” 

 

Source: note of the Commissions’ Legal Service of 16 April 1991, doc. no. JUR(91)02385, p. 3-4. 

 

As was to be expected, disparities are the result of legislative or administrative differences 

between two or more national jurisdictions. In tax terms, they are differences between the tax 

systems and administrative tax practices of Member States. The Commission's interpretation of 

disparities indicates that a mere difference between the laws or practices of Member States does 

not in itself produce a disparity within the meaning of Article 116 TFEU. There must be a 

difference in norms, i.e., a considerable divergence (“une divergence sensible") in (tax) 

legislation or administrative (tax) practice between two or more Member States. 

 

 

9.2.3  ‘Distorting the conditions of competition’ 

 

The disparity should be “distorting the conditions of competition in the internal market”2209. 

This condition is also clarified in the Commission's market distortion policy note (see Box 9.3 

below). 

 

Box 9.3: The Commission’s market distortion policy: interpretation of the condition ‘effect competition’ 

(1991) 

 

“(b) qui “fausse les conditions de concurrence” [...] 

 

Il est nécessaire en deuxième lieu que la disparité constatée "fausse les conditions de concurrence sur le 

marché commun". Cette formule apparaît dans d'autres articles du traité : 3f) [now deleted; MFN], 85 

[now Article 101 TFEU; prohibition of cartels; MFN] et 92 [now Article 107 TFEU; unlawful State aid; 

MFN]. Dès lors, des disparités législatives qui n'ont pas d’incidence sur la situation concurrentielle des 

entreprises ne sont pas visées par l‘article 101 [now Article 116 TFEU; MFN]. Pour apprécier si une 

disparité constatée fausse la concurrence, il y a lieu de se référer à l’interprétation qui a été donnée de 

cette notion dans la jurisprudence de la Cour en matière d'ententes (articles 85) et d'aides (article 92]).” 

 

Source: note of the Commissions’ Legal Service of 16 April 1991, doc. no. JUR(91)02385, p. 3-4. 

 
2208 See the text of Article 116 TFEU in Box 9.1 in Section 9.2.1. 
2209 See the text of Article 116 TFEU in Box 9.1 in Section 9.2.1. 
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The Commission thus resorts to the Court’s interpretation of the antitrust rules (Article 101 

TFEU) and the State aid rules (Article 107(1) TFEU) which address any selectively 

advantageous measure that “distorts or threatens to distort competition”. The CJEU has 

consistently held that this is a wide criterion: competition does not need to be actually distorted, 

it is sufficient that the national measure is liable to distort competition (potentially distorts 

competition; may discourage competitors).2210  

 

It seems doubtful, however, that such a wide interpretation of ‘distorting’ also applies to the 

market distortion rules. The text of Article 116 TFEU clearly indicates that conditions of 

competition should actually be distorted. Also, according to settled State aid case law, it is not 

required that the (potential) distortion of competition is significant or material,2211 whereas, for 

the application of Article 116, the Commission considers an actual and significant effect on 

competition to be required.2212 

 

 

9.2.4  ‘Resultant distortion needs to be eliminated’ 

 

In practice, it is unclear what constitutes a ‘distortion that needs to be eliminated’ within the 

meaning of Article 116 TFEU. Unlike the term disparity, the concept of a market distortion is 

not clarified in the Treaty (provisions). Legal scholars, not surprisingly, therefore favoured 

divergent interpretations.2213 Article 116 TFEU only specifies that the distortion must be such 

that it “needs to be eliminated”2214.2215 The market distortion should – given the apparent 

character of Article 116 TFEU of a ‘safety valve’ for deadlocks – go beyond mere de minimis 

distortions of the competition of the internal market (see also Section 9.3.1) "directly affecting 

the establishment or functioning of the internal market"2216, which is the criterion for Union 

competence in respect of direct tax harmonization (article 115 TFEU; see Section 9.5.2.3). 

 

Furthermore, the Commission’s market distortion policy underlines that the market distortion 

is not unlawful in the sense that the distorting (tax) measure is not already prohibited by other 

Treaty provisions, in particular, the State aid rules (Articles 107 and 108 TFEU; see Section 

9.5.2.5) and the free movement rights (Articles 28-37 and 45-65 TFEU; see Section 9.5.2.4), as 

in those cases, no safety valve is needed: the Commission can use its Treaty powers to start an 

infringement procedure against the Member State(s) involved without having to consult anyone 

and without having to submit a directive proposal.2217 

 

A definition of a market distortion which agrees with the understanding of a market distortion 

in business economics would seem appropriate for the purposes of Article 116 TFEU, given its 

 
2210 See Douma, S. (2018), p. 897. 
2211 See Douma, S. (2018), p. 897. 
2212 See Comité Intergouvernemental Créé par la Conférence de Messine, Rapport Des Chefs de Délégation aux 

Ministres des Affaires Etrangères, 21 April 1956, p. 63 and note of the Commissions’ Legal Service of 16 April 

1991, doc. no. JUR(91)02385, p. 3-4. 
2213 See, e.g., Barents, R. (2008), p. 872-873, Hutchings, M. and Collins, P. (1986), Section ‘meaning of 

“distortions of competition”’, Van Grinsven, M.J.E.F. (1991), p. 173-176 and Kapteyn, P.J.G. and VerLoren van 

Themaat, P. (1995) p. 466-470. 
2214 See Article 116 TFEU; see Box 9.1 in Section 9.2.1. 
2215 See, e.g., note of the Commission’s Legal Service of 16 April 1991, doc. no. JUR(91)02385, par. 3.3, p. 4. 
2216 See Article 115 TFEU. 
2217 See, e.g., note of the Commission’s Legal Service of 16 April 1991, doc. no. JUR(91)02385, par. 3.3, p. 4 

and note of the Commission’s Legal Service of 31 May 1991, doc. no. JUR(91)03219, par. 3, p. 3. 
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aim of promoting a level playing field for economic operators within the Union internal market. 

The World Trade Organization (WTO) adopted the following definition of a ‘market 

distortion’: “Any departure from perfect competition due to governmental intervention, taxes, 

market power, etc.”2218. Online law dictionaries provide the following definition used in 

economics: “a governing body intervention in a specific market tied to one or more events, like 

price ceilings, price floors, or tax subsidies. It can enhance the welfare of society, but usually 

leads up to an ultimate effect of a market failure.”2219 The first part of this definition clarifies 

that a market distortion is an economic scenario following a market intervention by a governing 

body, such as price ceilings, price floors, or tax subsidies. The second part indicates that a 

market distortion is usually the result of government policies aimed at enhancing the welfare 

of society. This shows that economic policymakers make a trade-off when they intervene in a 

market, weighing the general well-being of society against market efficiency and discipline. 

While such government interventions are thus often aimed at improving the welfare of society, 

they, nonetheless, might trigger market failures, particularly within an integrated market as 

established within the EU since 1958 (see this Section below). 

 

The Commission’s understanding of the concept of distortion within the meaning of Article 

116 TFEU has traditionally been based on the definition used in the so-called Spaak Report of 

19562220.2221 This report reflects the negotiations between the founding Member States 

preceding the adoption of the Treaty establishing the European Economic Community (EEC) 

(known as ‘Treaty of Rome’) in 1957. The concept of market distortions played an important 

role in the discussions on the possible effects of the establishment of the common market and 

a customs union offering free movement of goods, services, and people on the national 

economies of these six States (Belgium, France, Italy, Luxembourg, the Netherlands and 

Germany). With the disappearance of internal physical and trade borders, these six States would 

lose part of their national policy instruments through which they had hitherto been able to 

address distortions in their cross-border economic relations.2222  

 

Distortions may occur at different levels of the EU internal market between Member States’ 

national economies. Literature generally distinguishes between global, generic and specific 

distortions.2223 Global distortions occur at macro level and manifest themselves, for example, 

in high labour costs and prices, leading to a structural current account deficit and rising 

unemployment. Conversely, a significant current account surplus tends to produce an 

 
2218 See the glossary (a guide to ‘WTO speak’) of the World Trade Organisation; accessibly via 

https://www.wto.org/english/thewto_e/glossary_e/glossary_e.htm 
2219 See The Law Dictionary, Featuring Black's Law Dictionary Free Online Legal Dictionary, second edition; 

accessible via https://thelawdictionary.org. 
2220 Officially named: Comité Intergouvernemental Créé par la Conférence de Messine, Rapport Des Chefs de 

Délégation aux Ministres des Affaires Etrangères, 21 April 1956. For the unofficial translation of the main parts 

the Spaak Report, named after the former Belgian Minister for Foreign Affairs Paul-Henri Spaak, see: High 

Authority of the European Community for Coal and Steel, The Brussels Report on the General Common Market, 

June 1956. During the Venice Conference on 29-20 May 1956, this report was officially recognized as the basis 

for the further development of the EEC Treaty.  
2221 See, e.g., note of the Commission’s Legal Service of 16 April 1991, doc. no. JUR(91)02385, par. 3.3, p. 4-5 

and note of the Commission’s Legal Service of 31 May 1991, doc. no. JUR(91)03219, par. 3, p. 3. 
2222 See also opinion of AG Geelhoed of 18 September 2003 in Case C-308/01 (GIL Insurance and Others), 

ECLI:EU:C:2003:481, par 60. 
2223 See, e.g., Barents, R. (2008), p. 872-873, Hutchings, M. and Collins, P. (1986), Section ‘meaning of 

“distortions of competition”’, Van Grinsven, M.J.E.F. (1991), p. 173-176 and Kapteyn, P.J.G. and VerLoren van 

Themaat, P. (1995) p. 466-470. 
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overstrained labour market and price inflation.2224 Member States typically address global 

distortions by recourse to their macroeconomic policy instruments and - until the establishment 

of the Economic and Monetary Union (EMU) in 1992 - by monetary policy instruments, in 

particular by changing exchange rates. The latter instruments have now largely been replaced 

by multilateral EU supervision of financial economic policy and a uniform monetary policy 

within the EMU,2225 at least for the 17 Euro currency States. 

 

Generic distortions occur at intermediate or sectoral level, mostly traceable to disparities in 

(systems of) legislation. A straightforward example of a generic tax distortion which might 

have a serious effect on the conditions of competition within the internal market is a tax system 

in Member State A which imposes a relatively high tax burden on labour, whereas the tax 

system of the neighbouring Member State B imposes a relatively high tax burden on capital. 

Clearly, such generic tax distortions might seriously affect the functioning of the integrated 

market by economically irrational wholesale movement of labour and capital.2226 They should 

be addressed by positive tax integration in the form of harmonization (such as, e.g., the recent 

adoption of ATAD (1 and 2)), or tax policy coordination (such as, e.g., the adoption of soft law 

policies for competition sensitive tax issues by the Code of Conduct Group; see Chapter 8), or 

by spontaneous policy convergence (Member States copying each other’s successful 

strategies).  

 

Finally, specific market distortions may occur in specific parts of industry or in specific regions. 

Such distortions stem from specific government interventions imposing exceptional charges on 

or providing extraordinary benefits to certain undertakings or branches or regions in a Member 

State, thus affecting the cost of production of enterprises in different Member States.2227 Within 

public administration and management science terms, such disincentives are known as 

behaviour regulating levies, such as environmental charges based on the ‘polluter pays’ 

principle. Essentially, such taxes, are the mirror image of specific benefits, for example in the 

form of subsidies, tax breaks or (other) State aid, also aiming to influence the behaviour of 

market operators, but in the other direction, by encouraging them through specific 

incentives.2228 

 

According to the Spaak report, the market distortion rules of (now) Articles 116 and 117 TFEU 

were intended to tackle such specific distortions.2229 In the 80’s and 90’s of the previous 

century, following parliamentary questions2230, the Commission's Legal Service re-examined 

its hitherto restrictive interpretation of the concept of distortion based on the Spaak report, but 

 
2224 See Barents, R. (2008), p. 872-873 and opinion of AG Geelhoed of 18 September 2003 in Case C-308/01 

(GIL Insurance and Others), ECLI:EU:C:2003:481, par 61. 
2225 See Barents, R. (2008), p. 873 and opinion of AG Geelhoed of 18 September 2003 in Case C-308/01 (GIL 

Insurance and Others), ECLI:EU:C:2003:481, par 62. 
2226 See opinion of AG Geelhoed of 18 September 2003 in Case C-308/01 (GIL Insurance and Others), 

ECLI:EU:C:2003:481, par 63. 
2227 See opinion of AG Geelhoed of 18 September 2003 in Case C-308/01 (GIL Insurance and Others), 

ECLI:EU:C:2003:481, par 64. 
2228 See opinion of AG Geelhoed of 18 September 2003 in Case C-308/01 (GIL Insurance and Others), 

ECLI:EU:C:2003:481, par 64. 
2229 See Comité Intergouvernemental Créé par la Conférence de Messine, Rapport Des Chefs de Délégation aux 

Ministres des Affaires Etrangères, 21 April 1956, p. 60-64. 
2230 See parliamentary question of Mr H. Muntingh of 14 May 1980 no. 360/80, OJEU C/283/1980, p. 1-2 and 

parliamentary question of Mr H. Muntingh of 6 March 1981 no. 2226/80, OJEU C/126/1981, p. 15-16. 
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concluded on both occasions that it would not be appropriate to drop the requirement of a 

specific distortion (see Box 9.4 below).2231  

 

Box 9.4: The Commission’s market distortion policy: interpretation of ‘distortion’ (1991) 

 

“(c) La notion de distorsion [...] 

 

En outre, la disparité doit, du fait que les conditions de concurrence sont faussées, provoquer "une 

distorsion qui doit être éliminée”. Il est généralement reconnu qu’avec la notion de distorsion, le traité 

vise une restriction de concurrence d'une ampleur et d'une intensité telles qu’elle doit être éliminée. La 

perturbation dépasse les différences de législation ayant une "incidence directe" sur le marché commun. 

Il doit s'agir d'une distorsion licite dans le sens qu'elle n'est pas interdite par les dispositions impératives 

du traité (articles 30, 59, etc.), autrement la Commission n'aurait pas de difficulté pour obtenir leur 

élimination par la procédure habituelle de l’article. 

 

La notion de distorsion retenue par la Commission aux effets de l'application de l'article 101 a été 

traditionnellement fondée sur la définition qu'en a donné le Rapport des Chefs de délégation aux 

Ministres des Affaires Etrangères du 21 avril 1956, dit rapport SPAAK. D’après ce document la 

distorsion visée à l'article 101 est la distorsion spécifique provoquée par des disparités législatives 

affectant les coûts de production des entreprises dans les différents Etats membres. Plus clairement des 

distorsions spécifiques apparaissant lorsque des dispositions législatives provoquent des disparités de 

coûts entre divers secteurs de production (branches d'industrie) d'un Etat membre et que ces différences 

n'ont pas leur équivalent dans les autres Etats membres ([...]). Par contre, les disparités législatives 

globales sont sans effet pour la concurrence dans le Marché Commun, dans la mesure où elles se reflètent 

dans le taux de change des monnaies (article 107 du traité CEE). 

 

Le Service juridique a réexaminé cette notion en 1983 suite à la Question Orale de M. Muntingh [...] en 

concluant qu'il n'y avait pas lieu d'abandonner le critère de la distorsion spécifique pour l’application de 

l’article 101 [...]. Il y aurait distorsion spécifique donc à la condition 

  

a)  qu'une industrie ou branche d'industrie supporte une charge - ou bénéficia d'un avantage - par 

rapport à la moyenne de l’économie nationale dont elle fait partie; 

 

b)  que cette charge ou avantage (relative) n'existe pas dans la même industrie ou branche d'industrie 

d'un ou plusieurs autres Etats membres et 

 

c)  que les charges ou avantages en question ne soient pas compensés par d'autres avantages ou 

charges. 

 

Il convient de souligner que les distorsions spécifiques peuvent être le résultat  

 

-  d'une mesure législative, réglementaire ou administrative qui ne vise que certaines industries ou 

branches d’industrie, ou 

 

 
2231 See answer of the Commission of 26 September 1980 to parliamentary question of Mr. H. Muntingh of 14 

May 1980 no. 360/80, OJEU C/283/1980, p. 2, answer of the Commission of 31 July 1981 to parliamentary 

question of Mr. H. Muntingh of 6 March 1981 no. 2226/80, OJEU C/222/1981, p. 2, supplementary answer of 

the Commission of 26 July 1983 to parliamentary question of Mr. H. Muntingh of 6 March 1981 no. 2226/80, 

OJEU C/257/1983, p. 1-2, note of the Commission’s Legal Service of 20 September 1982, doc. no. 

JUR(82)D/03393, note of the Commission’s Legal Service of 21 February 1983, doc. no. JUR(83)D/00777, note 

of the Commission’s Legal Service of 27 April 1983, doc. no. SEC(83)D/718, note of the Commission’s Legal 

Service of 17 May 1983, doc. no. SEC(83)D/718/4, note of the Commission’s Legal Service of 17 May 1983, 

doc. no. SEC(83)D/718/4, note of the Commission’s Legal Service of 16 April 1991, doc. no. JUR(91)02385 and 

note of the Commission’s Legal Service of 31 May 1991, doc. no. JUR(91)03219. 
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-  d'une mesure législative, réglementaire ou administrative de caractère général, mais qui en 

réalité affecte d'une manière différente certaines industries ou branches d’industrie nationales. 

 

C’est donc la distorsion qui doit être spécifique et non la mesure en question. Le Rapport SPAAK [...] 

fait mention du fait que "Les distorsions spécifiques ont fréquemment des causes générales...". Parmi 

les facteurs de distorsion le Rapport SPAAK cite, à titre d'exemples, les disparités qui relevant: 

 

“- de la fiscalité directe ou indirecte; 

- des régimes de financement de la sécurité sociale; 

- de certaines réglementations de prix; 

- des conditions de travail; 

- de politiques différentielles de crédit.” 

 

Le fait que, dans le passé, l'article 101 n'a pas été applique n'est pas dû à la notion de "distorsion 

spécifique" mais bien plutôt aux exigences rigoureuses appliquées à cette notion. Il s'agit essentiellement 

de la question de l'évaluation des coûts et les possibilités de compensation. 

 

La Commission a par après souhaité que cette disposition soit davantage utilisée [...]. Elle s'est engagée 

à examiner dans quels cas les actions des Etats membres en matière fiscale constituent des aides, "ou 

peuvent provoquer des distorsions de concurrence qui doivent être éliminées ou évitées en vertu des 

articles 101 et 102 du traité CEE"[...] 

 

Afin de donner suite au souhait exprimé par la Commission, il serait possible de renoncer à 

l’interprétation restrictive tirée du Rapport SPAAK, selon laquelle seules sont prises en compte les 

distorsions spécifiques trouvant leur origine dans des disparités affectant les coûts de production des 

entreprises. Il est en effet tout à fait soutenable que des disparités législatives introduisant des contraintes 

limitant l’autonomie de décision des entreprises, créent des distorsions spécifiques n'ayant pas de 

conséquences (au moins directes) sur les coûts de production. Ceci ne ferait pas problème au regard des 

principes d’interprétation du Traite dans la mesure où la Cour de Justice a toujours refusé de prendre en 

compte les travaux préparatoires pour cette interprétation. [...] 

 

La Commission a également affirmé dans le cadre d'une question parlementaire au sujet des distorsions 

entre les salaires et les charges sociales entre les Etats membres qu'elle n'écartait pas la possibilité que 

certaines distorsions de concurrence pourraient être créées entre les Etats membres par l’existence de 

divergences au niveau des systèmes de sécurité sociale et de salaires et que "si des distorsions de 

concurrence dévalent se manifester dans ce domaine, pour autant qu'elles résultent des mesures arrêtées 

par les autorités publiques nationales ou régionales, les dispositions des articles 101 et 102 donnent le 

pouvoir à la Commission et au Conseil de prendre des mesures [...] en vue de leur élimination. [...] 

 

Le Service juridique est d'avis qu’il convient de confirmer l’exigence d'une "distorsion spécifique", mais 

qu'en ce qui concerne la qualification d'une situation comme contenant une situation de distorsion, il n'y 

aurait pas d'obstacle juridique à renoncer à la condition d’incidence sur les coûts qui a jusqu’à présent 

conduit à une application très restrictive de l’article 101. 

 

Ceci ne porterait pas atteinte à la nécessaire distinction des champs d'application respectifs, des articles 

100 et 100A [now Articles 114 and 115 TFEU; MFN] d'une part et de l'article 101 [now Article 116 

TFEU; MFN] d'autre part, mais permettrait en revanche d'ajouter un instrument efficace à la panoplie 

des moyens d'action de la Communauté en faveur du Marché intérieur.” 

 

Source: note of the Commissions’ Legal Service of 16 April 1991, doc. no. JUR(91)02385, p. 4-8. 
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The Commission thus limits ‘distortions’ to ‘specific distortions’ and sets three criteria for a 

national measure to create a specific distortion within the meaning of Article 116 TFEU2232: 

-  a group of companies or (sector of) industry in a Member State is subject to higher or 

lower charges than average in that Member State (internal derogation criterion); 

-  no similar extra burden or advantage exists for the (potentially) competing group of 

companies or (sectors of) industry in one or more other Member States; the national 

intervention must have an external effect on competition between these groups or sectors 

from different Member States, i.e., it must have a (significant) cross-border effect on 

competitive relationships (‘external effect’ criterion); and 

-  the positive or negative derogation is not neutralised by other targeted measures in the 

derogating Member State (‘net-effect’ or ‘balancing’ criterion). 

 

As the statement in Box 9.4 shows, the Commission relaxed its market distortion policy after 

1991 by (i) acknowledging that a specific distortion can result from both specific and generic 

measures if, in practice, the effects of the measure deviate from average as regards a particular 

group of companies or (sector of) industry in a Member State2233 and (ii) by admitting that there 

is no legal obstacle to drop the requirement that the measure affects the cost structure of the 

companies or the industry affected, which, until that moment, had led to a very limited 

applicability of the market distortion rules. The Commission thus concluded that not the nature 

of the measure or practice, but its distorting effect on the conditions of competition determines 

the (type of) distortion, and hence whether or not the market distortion rules may be activated 

by the Commission. This seems in line with the Spaak Report, which recognized that specific 

distortions often have general causes. Among the distorting factors mentioned in the Report are 

disparities resulting from: (i) direct or indirect taxation; (ii) the financing of social security 

systems; (iii) price regulation; (iv) regulation of working hours, employment conditions, etc.; 

and (iv) credit facilities.2234  

 

Another important Commission policy relaxation was the acknowledgement that the 

examination of possible neutralization of the distorting advantages or disadvantages might be 

confined to the question of whether the Member State concerned has taken any ad hoc 

measure(s) to compensate for the (dis)advantages.2235   

 

To reanimate the market distortion rules from a dead letter to effective hard law in direct tax 

matters, it would seem vital that the Commission also relaxes its ‘internal derogation’ criterion. 

A strict application of this criterion seems to a priori frustrate the use of the market distortion 

rules as an alternative for or complement to the Code of Conduct for Business Taxation to curb 

harmful tax competition, and to restrict the scope of these rules to an area already covered by 

the State aid prohibition. Indeed, a specific distortion attributable to a targeted intervention by 

one Member State, thus selectively conferring an advantage to certain companies, will generally 

constitute unlawful State aid, to be addressed under Articles 107 et seq. TFEU. By contract, 

distortions stemming from tax disparities fall outside the scope of the State aid rules (see also 

 
2232 These criteria are derived from the Spaak-report; see Comité Intergouvernemental Créé par la Conférence de 

Messine, Rapport Des Chefs de Délégation aux Ministres des Affaires Etrangères, 21 April 1956, p. 60-64. 
2233 See the note of the Commission’s Legal Service, doc. no. JUR(91)02385, of 16 April 1991, par. 3.3, p. 5-6 

(cited in Box 9.4) and the note of the Commission’s Legal Service of 31 May 1991, doc. no. JUR(91)03219, par. 

3, p. 3. See also the Commission’s answer of 26 July 1983 to parliamentary question of Mr H. Muntingh, OJEU 

C/257/1983, p. 1-2. 
2234 See Comité Intergouvernemental Créé par la Conférence de Messine, Rapport Des Chefs de Délégation aux 

Ministres des Affaires Etrangères, 21 April 1956, p. 62-63. 
2235 See the Commission’s answer of 26 July 1983 to parliamentary question of Mr H. Muntingh, OJEU 

C/257/1983, p. 2. 
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Section 9.5.2.5), and given the fact that Article 116 TFEU is aimed at market distortions caused 

by disparities, it should manifestly be applicable to harmful tax competition. The very fact that 

such policy competition (which implies regulatory or (ruling) practice disparities) is considered 

‘harmful’, so much so that a permanent, politically heavy-weight Code of Conduct Group was 

necessary, would seem to show beyond any doubt that the market distortions caused by harmful 

tax competition and addressed by that Group are such that they ‘need to be eliminated’ within 

the meaning of Article 116 TFEU. 

 

As observed, an obstacle for using the market distortion rules in direct tax matters may be the 

type of market distortion. The Spaak Report and the Commission's market distortion policy 

notes distinguish only between global and specific distortions. The intermediate category of 

generic distortions is not mentioned. Kapteyn & VerLoren van Themaat, among others, have 

suggested that the Commission should reform its market distortion policy on this particular 

point.2236 According to these authors, the notion of ‘distortion’ should be interpreted less 

restrictively, so that the market distortion rules could also be used to address generic distortions 

caused by generic national measures affecting sectorally, regionally or categorically certain 

groups of companies. Interestingly, the CJEU observed already in Case C-173/73 (Italy v 

Commission) that the Treaty provisions could be used to eliminate generic distortions caused 

by tax measures. The Court held: “[m]oreover, Article 92 to 102 of the Treaty Provide for 

detailed rules for the abolition of generic distortions resulting from differences between the tax 

and social security systems of the different Member States whilst taking account of structural 

difficulties in certain sectors of industry”2237.   

 

Given the Commission's Legal Service's own observation that the judiciary generally attaches 

very limited legal weight to the Spaak report when interpreting Treaty provisions,2238 a 

reconsideration of the Commission's market distortion policy in respect of generic tax 

distortions resulting from harmful tax competition, seems quite appropriate. Also, after the 

establishment of the EMU by the Maastricht Treaty (Treaty on European Union) in 1992, as 

the next step for far-reaching economic integration within the EU, a wider distortion concept 

than in the outdated Spaak Report might have been expected.  

 

One may also argue, however, that the Commission is already applying Article 116 TFEU to 

harmful tax competition by its guiding, supporting and facilitating the Code of Conduct Group’s 

work, as this can be conceived as the Commission ‘consulting the Member States concerned’ 

within the meaning of Article 116 (see for elaboration Section 9.3.1 below). The Commission 

simply never took the next step (submitting a special Directive proposal to eliminate the 

distortion; see Paragraph 2 of Article 116 TFEU), possibly, because it considered the Code of 

Conduct for Business Taxation and the Code of Conduct Group’s work a (more) adequate ‘other 

appropriate measures’ as envisaged in the last sentence of Paragraph 2 of Article 116, even 

though it may not be easy to consider an Open Method of Coordination (see Chapter 3) such as 

the Code of Conduct for Business Taxation to be ‘provided for by in the Treaties’.   

 

Obviously, even a modernized market distortion policy cannot simply be unleashed to address 

all types of generic fiscal distortions, considering the character of Article 116 TFEU as a 

subsidiary ‘safety valve’ where other Treaty provisions prove to be inadequate to take away the 

 
2236 See Kapteyn, P.J.G. and VerLoren van Themaat, P. (1995), p. 469. For a similar plea, see Van Grinsven, 

M.J.E.F. (1991), p. 187-192 and Van den Hurk, H.T.P.M. (2001), p. 179-181. 
2237 See Case C-173/73 (Italy v Commission), ECLI:EU:C:1974:71, par. 17. 
2238 See note of the Commission’s Legal Service of 16 April 1991, doc. no. JUR(91)02385, 16 April 1991, par. 

3.3, p. 7. 
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market distortion: Article 116 was never meant to encroach upon the predominance of Articles 

114(2) and 115 TFEU (see Section 9.5.2.3 below) which in most cases should be used to 

overcome distortions caused by disparities through harmonization. On the contrary: Article 116 

TFEU is a residual provision if the possibilities of all other provisions have been exhausted and 

still market distortions remain which need to be lifted. (Other) legal, political and practical 

obstacles impeding effective use of the market distortion rules to harmful tax competition will 

be discussed in Section 9.5. 

 

 

9.2.5  Market distorting fiscal disparities 

 

This Section gives examples of market distorting fiscal disparities which could be addressed 

under the market distortion rules. Legally, these Treaty provisions clearly provide the 

Commission with a useful instrument to eliminate national (non-selective; and, therefore, not 

susceptible to State aid enforcement) preferential tax regimes inviting, or even soliciting, 

(ab)use of fiscal disparities, which may be exploited by internationally mobile taxpayers. 

Particularly, where a limited number of Member States (one, two, or three) block an otherwise 

unanimous decision in the Code of Conduct Group that such a regime is harmful, and should 

be rolled back (eliminated), the Commission could submit to the Council and the Parliament a 

proposal for a special Directive proposal based on Article 116 TFEU (see also Section 9.3) 

calling for the elimination of the harmful regime. This possibility will be illustrated below by a 

case study on the Dutch Group interest box regime (Case C/12, 2007; see Chapter 7.4.7.3) 

which was clearly aimed at avoiding both selectivity (State aid) and discrimination (violation 

of free movement rights), while at the same time exploiting differences (disparities) between 

(group) interest deduction measures of different Member States. 

 

Case Study: the Dutch Group interest box regime (never entered into force) 

 

The Netherlands considered introducing an optional Group interest box regime (Case C/12, 

2007; see Chapter 7.4.7.3) in its corporate income tax system, which was made compulsory 

after the Commission had challenged the optional character in a State aid procedure2239. As a 

result, the proposed non-selective regime would become compulsory for all companies, in 

respect of intra-group interest both received and paid. By reducing the tax base for intra-group 

interest income and interest expenses, the interest box ensured effective taxation of 5-7% 

(instead of the standard 25,5% rate) for the balance of intra-group interest received and paid:2240 

intra-group interest paid was also only deductible against the 5-7% rate (instead of the standard 

25,5% rate). After the deletion of optionality, the regime was cleared by the Commission from 

a State aid prohibition perspective. 

 

From a national perspective, the regime was clearly neutral. A Dutch group company paying 

intra-group interest to another Dutch group company would only deduct it at a rate of 5%. In a 

purely domestic situation, the interest box would, therefore, not produce any benefit for an 

international group of companies. However, if the interest-paying group company would be 

resident in another Member State with a traditional corporate tax base (without a similar group 

interest regime), it would deduct the interest paid at the much higher standard corporate tax rate 

applicable in that other Member State (say 25%). The interest box would thus be beneficial in 

 
2239 See Commission decision 2009/809/EC of 8 July 2009 no C4/2007 (ex N465/2006) on the Dutch 

groepsrentebox scheme, OJEU L/288/2009, p. 26-39. 
2240 For the agreed description, see room document #2 of the Group of 19 September 2007 and room document 

#2 of the Group of 23 September 2009. 
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cross-border inbound situations only. Obviously, this could have triggered international 

companies to organize their mobile intra-group financing activities such that intra-group 

interest would be paid and deducted in other Member States at high rates and received at the 

low 5% interest box rate in the Netherlands. That was most probably the very idea behind the 

regime. 

 

The Code of Conduct Group never formally assessed this regime. As observed in Chapter 

7.4.7.3, it decided to close the case after the Netherlands announced to abandon the regime after 

a public consultation revealed that certain foreign investors hesitated to debt-finance their 

activities in the Netherlands. It would have been very interesting to see how the Group would 

have assessed this regime from a harmful tax competition perspective. Although the 

compatibility of the interest box with the principles and criteria of the Code seems questionable 

(see Chapter 7.4.7.3), the Group’s non-decision on the Hungarian Interest from affiliated 

companies regime (Case C/11, 2005; see Chapter 7.4.7.2) might have been successfully claimed 

as a favourable precedent by the Netherlands, even though that Hungarian regime was not 

identical to the Dutch regime.  

 

While many Member States and the Commission had expressed serious doubts about the 

compatibility of the Hungarian interest regime with the Code, the Group was not able to reach 

agreement on the question whether it should be considered harmful. Belgium, Hungary, 

Luxembourg, Lithuania, Poland, and the Netherlands considered the regime not harmful, 

because its design was similar to the French (replacement) Royalty - patents regime (Case E/7, 

2003; see Chapter 7.6), approved by the Group in 2003. Since the Permanent Representatives 

of the Member States in Coreper and the Finance Ministers in the Council were not able to 

agree either, Hungary was not politically committed to rolling back the regime (see Chapter 

7.4.7.3). Probably, therefore, the Group and the Council would not have been able to reach 

agreement on the Dutch regime either. 

 

This raises the question of whether the Dutch Group interest box regime, had it been 

implemented, could have been tackled as a fiscal market distortion which needed to be 

eliminated. In its State aid investigation, the Commission held that any de facto advantage for 

multinational companies resulting from inbound interest payments was not attributable to any 

selective advantage granted by the interest box, but due to different national rules on 

deductibility of group interest within the EU (see par. 117 and 125 in Box 9.5 below). The 

Commission, therefore, concluded that the Dutch Group interest regime did not constitute 

unlawful State aid.  

 

The Commission did not say a single word about the regime's compatibility with the market 

distortion rules. This is all the more striking as the Dutch Government itself, in the State aid 

procedure, emphasized that not the State aid rules, but only the market distortion rules and the 

general harmonisation rules (now Articles 114 and 115 TFEU) provided the Commission with 

an appropriate instrument to address unwelcome tax disparities created by preferential regimes 

like the interest box (see par. 43 in Box 9.5 below). Likewise, also the Dutch employers' 

association VNO-NCW suggested that possible market distortions created by the interest box 

should be remedied by the Commission under the market distortion rules (see par. 65 in Box 

9.5 below). 

 

Box 9.5: Commission State aid decision of 8 July 2009 on the Dutch Group interest box regime (Case 

C/12, 2007) (2009) 
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“IV.   COMMENTS FROM THE NETHERLANDS [...] 

 

(40) A possibly more advantageous net effect for multinational groups in comparison with national 

groups is not the consequence of the selective scope of the Dutch group interest box, but of a disparity 

resulting from different rules on the deductibility of group interest within the EU. The Netherlands is 

free to increase or decrease this difference by amending its tax system, as long as the amendments are 

generally applicable to all Dutch taxpayers who in the light of the objective pursued by the amendment 

in question are in a comparable legal and factual situation. [...] 

 

(42) The mere co-existence of non-harmonised tax systems can result in a situation where the net tax 

implications of cross-border transactions differ from the net effect of purely domestic transactions. This 

effect can be both disadvantageous (economic double taxation) and advantageous (economic non-

taxation). 

 

(43) In the EC Treaty, Articles 94 and 95 offer a basis for directives or regulations aligning the existing 

arrangements if that is necessary for the establishment or the proper operation of the common market. 

Furthermore, Article 96 [now Article 116 TFEU; MFN] offers the Commission the opportunity to take 

action if a difference between the legislation in force in different Member States seriously distorts 

competition conditions in the common market. [...] 

 

V.   COMMENTS FROM INTERESTED PARTIES 

 

(62) Comments were received from the Dutch confederation of industry VNO-NCW [...], from Belgium 

and Hungary. [...] 

 

V.1.   Comments from the Dutch Confederation of Industry [...] 

 

(65) Secondly, the tax advantage to a multinational group of companies results from the disparities 

between Member States′ tax treatment of intra-group interest, and cannot be ascribed to the Netherlands. 

A tax advantage is created because the interest can be deducted in another Member State at a tax rate 

higher than the one applicable to the interest box, whereas in a domestic situation the rate that applies is 

the group interest box rate, but this is a direct result of the disparities between the Member States′ legal 

rules on the tax treatment of group interest. Should the Commission wish to abolish distortions that 

might result from the group interest box, the VNO-NCW suggests it use Article 94 or 96 of the EC 

Treaty [now articles 116 and 117 TFEU; MFN]. [...] 

 

V.2.   Comments from the Hungarian authorities 

 

(67) [...] Finally, Hungary finds it difficult to see how the Netherlands can be held responsible for the 

higher deduction generated by higher tax rates in other countries, in a situation where direct taxation has 

not been harmonised. The advantage described by the Commission is clearly a result of a disparity 

between tax systems. 

 

V.3.   Comments from the Belgian authorities 

 

(68) [...] The Belgian authorities also argue that State aid rules are not applicable in situations where 

disparities between national tax systems exist due to the absence of harmonisation at EU level. As a 

consequence, the group interest scheme is a general measure not covered by the State aid rules, and in 

pursuing the case the Commission is using its powers improperly. 

 

VI.   REACTION FROM THE NETHERLANDS TO THIRD PARTIES′ COMMENTS 

 

(69) [...] Both Hungary and Belgium emphasise that in attempting to tackle disturbances that are the 

consequence of disparities between tax systems that have not been harmonised the Commission is 

abusing its State aid powers. [...] 
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VII.   ASSESSMENT OF THE SCHEME [...] 

 

(117) As a consequence, the Commission considers that any advantages at the level of a multinational 

group that would result from a cross-border situation, as described in the opening decision, are the result 

of tax disparities between different tax jurisdictions and should therefore be excluded from the scope of 

the State aid assessment. [...] 

 

 

(125) It has also been found that the de facto advantage for multinational companies that may result 

from the existence of disparities between tax systems in a cross-border situation falls outside the scope 

of the State aid rules, because such disparities are not imputable to the Netherlands.” 

 

Source: Commission decision 2009/809/EC of 8 July 2009 no C4/2007 (ex N465/2006) on the Dutch 

groepsrentebox scheme, OJEU L/288/2009, p. 26-39. 

 

A market distortion policy revised to meet present-day market distortion challenges offers the 

Commission an instrument to address harmful tax competition through preferential measures 

exploiting disparities, like the Dutch Group interest box regime. As long as the Commission 

sticks to the outdated Spaak Report which has no legal status, however, a Member State 

introducing such a group interest regime and, therefore, subjected to a market distortion 

consultation by the Commission on the basis of Article 116 TFEU, will probably argue that any 

de facto advantages derived by international companies from cross-border intra-group 

financing operations are the result of a generic distortion, which can only be remedied by 

positive tax integration on the basis of Articles 114(2) and 115 TFEU (unanimous 

harmonization; see Section 9.5.2.3). 

 

Differences in statutory tax rates between Member States also facilitate arbitration by 

internationally mobile taxpayers by organizing intra-group interest payments to be deductible 

in high tax jurisdictions and corresponding interest income to be taxable in low tax jurisdictions. 

Differences in general corporate tax rates cannot, however, be equated with a preferential group 

interest regime designed to produce a de facto tax advantage – in clear derogation of the general 

tax system – to internationally mobile taxpayers, deliberately creating a specific fiscal disparity. 

 

The Dutch interest box regime would deliberately have widened the gap between the rate at 

which the interest would be taxed in the Netherlands and deducted in other Member States. It 

would seem clear that this is a specific market distortion due to a (designer) disparity, significant 

enough to need elimination. Therefore, application of the anti-distortion rules would have been 

justified, as, in these circumstances, the use of this lex specialis is more appropriate than a 

harmonisation proposal (lex generalis), which would be at odds with the subsidiarity principle 

as it would clearly be totally unnecessary, and, therefore, disproportionate to harmonize all 

Member States’ (group) interest regimes to get rid of this specific unilateral market distortion.  

 

If the Commission would have taken this position, then the next question would be whether in 

the Council a Commission proposal for a such a special tax directive eliminating the regime 

would have fetched the qualified majority needed to adopt that proposal. The necessary 

qualified majority is reached if the following two conditions are met2241: 

-  fifty-five percent of the Member States (16 out of 28) vote in favour; and  

-  the proposal is supported by Member States representing at least sixty-five percent of 

the total EU population. 

 
2241 See Article 16(4) TEU and Article 238(2) TFEU and Comments on the CRP, 2016, p. 55-56. 
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This is called the ‘double majority'-rule.2242 Viewed from the other side, a blocking minority 

needs to include at least four Member States representing more than thirty-five percent of the 

EU population.2243 

 

It has been speculated in the introduction of this Chapter, and this speculation is further 

substantiated in Section 9.5.5, that the required qualified majority would probably not be 

reached, because no Member State wants to be the next one to be stripped from its veto right 

by the other Member States, and, therefore, probably most Member States will, for political 

reasons, vote against a Commission proposal for such a special tax directive addressed at one 

of them, even if they are in favour of elimination of the harmful regime. This speculation may 

be supported by the Council's rejection, in 1967, of a Commission proposal for a special Council 

directive based on the market distortion rules instructing Germany to eliminate a market 

distortion created by an indirect tax measure (see Section 9.4.2 below). 

 

However, let us add some speculation, and let us assume that a political coalition of Member 

States would form similar to the one which wanted to roll back the Hungarian Interest from 

affiliated companies regime (Case C/11, 2005; see Chapter 7.4.7.2), and that only the same 

minority of six Member States (i.e., Belgium, Hungary, Luxembourg, Lithuania, Poland and 

the Netherlands) would vote against the Commission proposal for a special Council directive 

calling for elimination of the Dutch interest box regime. The Council’s online voting 

calculator2244 shows that on the basis of this the ‘double majority'-requirement would be met 

(see Box 9.6 below). If also the European Parliament would endorse the proposal under the 

ordinary legislative procedure, this would mean that the special tax directive would have been 

adopted and the Netherlands would have been legally required to eliminate the market distortion 

created by the interest box, which would probably imply the repeal of the regime. 

 

Box 9.6: Case Study: voting results under qualified majority vote in the Council on a Commission 

proposal for a special Council directive on the Dutch Group interest box regime on the basis of the 

voting in the Code of Conduct Group on the Hungarian group interest regime 

 

   Votes (yes: in favour; no: against) 

  

Austria: 1.71% of population    Yes  

Belgium: 2.22% of population    No  

Bulgaria: 1.37% of population    Yes  

Croatia: 0.80% of population    Yes  

Cyprus: 0.17% of population    Yes  

Czech Republic: 2.04% of population   Yes  

Denmark: 1.13% of population    Yes  

Estonia: 0.26% of population    Yes  

Finland: 1.07% of population    Yes  

France: 13.10% of population    Yes  

Germany: 16.12% of population   Yes  

Greece: 2.09% of population    Yes  

Hungary: 1.91% of population    No 

Ireland: 0.94% of population    Yes  

Italy: 11.92% of population    Yes  

 
2242 See Comments on the CRP, 2016, p. 55. 
2243 See Article 16(4) TEU and Article 238(2) TFEU and Comments on the CRP, 2016, p. 55-56. 
2244 https://www.consilium.europa.eu/en/council-eu/voting-system/voting-calculator/. 
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Latvia: 0.38% of population    Yes  

Lithuania: 0.55% of population    No 

Luxembourg:0.12% of population   No  

Malta: 0.09% of population    Yes  

Netherlands: 3.37% of population   No  

Poland: 7.40% of population    No  

Portugal: 2.00% of population    Yes  

Romania: 3.80% of population    Yes  

Slovakia: 1.06% of population    Yes  

Slovenia: 0.40% of population     Yes  

Spain: 9.09% of population    Yes  

Sweden: 1.98% of population    Yes  

United Kingdom: 12.90% of population  Yes  

 

Voting rule:   Qualified majority 

Voting result:  Approved 

 

28 Member States:  Minimum required for adoption: (55%) 16 

   Yes: 22, No: 6, Abstention: 0  

 

% Population:  Minimum required for adoption: 65% 

   Yes: 84.43%, No: 15.57%, Abstention: 0 

 

Source: https://www.consilium.europa.eu/en/council-eu/voting-system/voting-calculator/. 

 

This shows that the market distortion rules – disregarding external strategic political 

considerations – could effectively be used by the Commission to eliminate national preferential 

tax regimes exploiting disparities between the corporate tax systems of Member States which 

are not adequately addressed within the framework of the Code (see Section 9.5.2.2), nor by 

the State aid rules (see Section 9.5.2.5) or the non-discrimination rules of the free movement 

rights (see Section 9.5.2.4). 

 

 

9.3  Market distortion procedure and enforcement 

 

 

9.3.1  Introduction 

 

Even though the Commission is currently, for different reasons (see Section 9.5), not using its 

powers under Article 116 TFEU, the present Section will discuss how the Commission could 

monitor existing distortions (Section 9.3.1), how it could deal with notifications of potential 

distortions (Section 9.3.2), and how it could tackle market distortions that need to be eliminated. 

Also, it shows that economic operators negatively affected by a market distortion created by 

fiscal disparities cannot rely directly on Article 116 TFEU before national courts, as it has no 

direct effect (see Section 9.3.3). 

 

 

9.3.2  Monitoring of existing distortions (rollback) 

 

Article 116 TFEU places the Commission, in cooperation with the Member States, in principle 

under an obligation to eliminate existing market distortions (see Box 9.1 in Section 9.2.1). As 

noted, this procedure stands as a lex specialis – as a safety valve – in relation to the special 
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legislative procedure of Article 115 of the TFEU, which applies to harmonization of national 

tax laws, as taxation is carved out of Article 114 TFEU by the second limb of the latter provision 

(see Section 9.5.2.3). This procedure has been clarified in the Commission’s market distortion 

policy note (see Box 9.7 below). 

 

Box 9.7: Commission’s market distortion policy note: the Article 116 procedure (1991) 

 

“Afin de supprimer les distorsions existantes, l‘article 101 [now Article 116 TFEU; MFN] prévoit la 

procédure suivante: 

 

- la Commission, au cas où elle constate l'existence d'une distorsion "qui doit être éliminée", est 

tenue de consulter les Etats membres intéressés afin d'apprécier les intérêts en jeu et de mener 

une action de conciliation;  

 

- si la consultation n'aboutit pas à un accord, éliminant la distorsion en cause, la Commission doit 

soumettre au Conseil une proposition de directive (il peut s'agir de directives générales ou 

individuelles, c'est-à-dire de directives adressées à tous les Etats membres, à certains d'entre eux 

ou à un seul Etat membre); 

 

- à titre complémentaire ou alternatif (au cas où, par exemple, le Conseil s'abstient d'arrêter la 

directive proposée), la Commission et le Conseil pouvant faire à d’autres mesures utiles prévues 

par le traité: par exemple des mesures fondées sur les articles 92 et 93 [now Articles 107 and 

108 TFEU; State aid prohibition; MFN], ou prises dans le cadre de politiques communes, voire 

de clauses de sauvegarde, pourvu que les conditions requises par chacune des dispositions 

pertinentes soient réunies.” 

 

Source: note of the Commission’s Legal Service of 16 April 1991, doc. nr. JUR(91)02385, p. 8-9. 

 

The Commission must, therefore, first of all, ascertain whether an existing disparity creates a 

market distortion in the sense of Article 116 TFEU (see Section 9.2.4). In the past, such 

examinations have been carried out following complaints from companies allegedly affected 

by a market distorting disparity, without their competitor in another Member State being subject 

to a similar (higher) burden, or inversely, their competitor being advantaged (see Section 9.4.2). 

Also, market distortion investigations have been launched following parliamentary questions 

on situations allegedly creating market distortions (see Section 9.4.3). 

 

If the Commission considers the complaint to be legitimate, it must, secondly, decide whether 

the distortion in question is significant enough to require elimination. The Spaak report of 1956 

(see Section 9.2.4) emphasized that the Commission could and should not act against all market 

distorting measures. It must be convinced that the distortion “has a truly severe impact on the 

conditions of competition” (in the original French language: “une incidence effective sérieuse 

sur les conditions de concurrence”2245). This implies that the distortion should have significant 

effects on the functioning of the internal market and that a de minimis rule – as applied in the 

field of State aid law2246 – could be applied within the framework of the market distortion 

rules.2247 From this, it can be inferred that the Commission should carefully assess the necessity 

and appropriateness of initiating this procedure, the decisive factor ultimately being not the 

motives of the Member State concerned for introducing the distorting measure, but rather the 

 
2245 See Comité Intergouvernemental Créé par la Conférence de Messine, Rapport Des Chefs de Délégation aux 

Ministres des Affaires Etrangères, 21 April 1956, p. 63. 
2246 Commission Regulation (EU) No 1407/2013 of 18 December 2013 on the application of Articles 107 and 

108 of the Treaty on the Functioning of the European Union to de minimis aid, OJEU L/352/2013, p. 1-8. 
2247 See note of the Commission’s Legal Service of 21 February 1983, doc. no. JUR(83)D/00777, par. 14, p. 13. 
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extent of its effects on the conditions of competition in the EU internal market. Logically, this 

assessment should look at the difference between the market conditions with and without the 

measure complained of, as well as at the (un)likelihood of spontaneous policy adjustments in 

the Member State(s) concerned.  

 

The above also implies that, if the Commission has identified a market distorting measure of a 

certain significance, it still has a margin of discretion as to the need and the desirability of 

eliminating its distorting effect. The Commission’s market distortion policy clearly 

distinguishes between confirming the existence of a distortion and the need for EU action to 

eliminate it.2248 This means that, if the distorting measure is effectively safeguarding essential 

public interests (the general well-being of society; see Section 9.2.3) compatible with the 

Treaty, such as, for example, public health, public safety, consumer protection, protection of 

the environment and fair trade practices, the Commission could decide that the resulting 

distortion does not need to be eliminated.2249 If other Member States share that view of public 

interest, it would indeed be more appropriate to harmonize national law in the field concerned 

at EU level.  

  

If the Commission finds that the market is unduly distorted, it must, in principle, consult the 

Member State(s) concerned to balance the different interests at stake carefully.2250 If this 

consultation procedure  does not result in the removal of the distortion, and the Commission is 

still convinced the distortion needs to be eliminated, the Commission must submit a proposal 

for a directive (or for any other appropriate measure; see this Section below) under the ordinary 

legislative procedure (Article 294 TFEU) to the European Parliament and the Council2251. The 

Commission’s market distortion policy note stresses that such a directive could be either generic 

or specific, i.e., it could be addressed to one single Member State, to a limited number of 

Member States, and even to all Member States, although questions can be raised regarding the 

latter view, as the procedure of Article 115 TFEU (unanimous harmonization) would seem 

more appropriate in that case (see also Section 9.5.2.3 below). 

 

The ordinary legislative procedure implies qualified majority voting, and the European 

Parliament and the Council acting as co-legislators with equal rights, jointly having to adopt 

the directive aimed at eliminating the market distorting tax disparity. Unanimity is not required, 

as the Member State(s) causing the distortion must not be able to obstruct decision-making with 

a veto. If the Commission, after adoption and implementation of the directive, establishes that 

the Member State concerned has not adequately implemented the directive, it may initiate an 

infringement action against that State before the CJEU. If the CJEU agrees with the 

Commission, it may, on the initiative of the Commission, impose the payment of a lump sum 

or penalty payment on the Member State concerned.2252 

 

Alternatively, other appropriate measures provided for in the Treaties may be adopted, 

including non-binding measures, such as a recommendation addressed at a particular Member 

 
2248 See note of the Commission’s Legal Service of 21 February 1983, doc. no. JUR(83)D/00777, par. 14, p. 14. 
2249 See note of the Commission’s Legal Service of 21 February 1983, doc. no. JUR(83)D/00777, par. 14, p. 13-

14. 
2250 In the past, this has been facilitated by organising a meeting with representatives of the Member States and 

the Commission. See, e.g., Commission Recommendation of 31 July 1967 on the Italian (draft) law on rules for 

controlling the advertising and marketing of olive oil and seed oil, OJEU 67/563/EEC of 17 August 1967 and 

Commission Recommendation of 11 December 1968 on the German (draft) wine law, OJEU 69/14/EEC of 24 

January 1969, both discussed in Section 9.4.2. 
2251 For a discussion of the legislative procedures, see Wattel, P.J. (2018), p. 31-36. 
2252 See Article 260(3) TFEU. 
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State. The market distortion policy note also mentions the State aid instrument as alternative 

hard law (see Section 9.5.2.5). In fact, it could be argued that the work of the Code of Conduct 

Group in the area of pseudo-case law (see Chapter 7) already constitutes an adequate (political) 

consultation procedure based on the basis of an Open Method of Coordination (see Chapter 3) 

where Member States – supported by the Commission – discuss and assess many different types 

of (potential) market distorting fiscal measures and practices, which, if considered harmful by 

the Group, should be eliminated, i.e., not implemented (standstill) or rolled back (eliminated) 

by the Member State concerned. Likewise, the Group’s development of soft law policies for 

competition sensitive tax issues (pseudo-legislation; see Chapter 8) can also be seen as a 

consultation procedure where Member States try to eliminate a wide variety of generic fiscal 

distortions, for which no single Member can be blamed. These soft law policies have sometimes 

served as a forerunner for hard law. It is striking to see the similarities between the soft law 

Code of Conduct approach to harmful tax competitive measures and the hard law market 

distortions procedure, both resulting, after extensive consultation, in either approval or 

elimination. 

 

  

9.3.3  Notification of new distortions (standstill) 

 

Article 117(1) TFEU states that any plans to introduce a measure or practice which might create 

a market distortion should be notified by the Member State concerned to the Commission (see 

Box 9.8 below). This consultation is mandatory, but - as further discussed in the Section 9.3.3 

below) - has no direct effect, meaning, among others, that national authorities and judicial 

authorities are not required to disapply a domestic distorting fiscal measure which has been put 

into effect in contravention of this standstill obligation.  

 

Box 9.8: Article 117 (ex Article 97 TEC) 

 

“1. Where there is a reason to fear that the adoption or amendment of a provision laid down by law, 

regulation or administrative action may cause distortion within the meaning of Article 116, a Member 

State desiring to proceed therewith shall consult the Commission. After consulting the Member States, 

the Commission shall recommend to the States concerned such measures as may be appropriate to avoid 

the distortion in question. 

 

2. If a State desiring to introduce or amend its own provisions does not comply with the recommendation 

addressed to it by the Commission, other Member States shall not be required, pursuant to Article 116, 

to amend their own provisions in order to eliminate such distortion. If the Member State which has 

ignored the recommendation of the Commission causes distortion detrimental only to itself, the 

provisions of Article 116 shall not apply.” 

 

Source: Article 117 TFEU. 

 

In the past, the Commission has informed Member States of cases which, in its view, would 

require notification (see Section 9.4.1). After having been notified, the Commission may decide 

(i) that the measure does not constitute a significant market distortion, or (ii) to initiate a 

consultation procedure where the Commission, after a preliminary examination, has doubts as 

to the compatibility of the measure with the market distortion rules.  

 

If this consultation procedure leads to the conclusion that the measure is incompatible with the 

internal market, the Commission must, in principle, recommend the Member State concerned 

to take appropriate measures to prevent the market distortion. Such a recommendation may 
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propose, in particular, amendments to or abolishment of the measure. If the Member State, 

nonetheless, implements the measure, the Commission is, in principle, required to initiate the 

procedure laid down in Article 116 TFEU (see Section 9.3.1).  

 

Article 117(2) TFEU stresses that, if the Member State concerned does not comply with the 

Commission's recommendation, other Member States are not required to amend their legislation 

or practices in order to eliminate the distortion. Also, it underlines that the rollback procedure 

of Article 116 TFEU shall not apply if the Member State concerned causes a market distortion 

harmful only to itself. 

 

 

9.3.4  No direct effect 

 

The possibilities for affected companies to rely on the market distortion rules seem rather 

limited. If, for example, a company considers its competitive position harmed by a market 

distorting tax measure or practice, it may complain to the Commission. Such complaints should 

be addressed to the Directorate-General Competition (DG COMP) or the DG Internal Market, 

Industry, Entrepreneurship and SME’s (DG GROW).2253 Where the Commission considers the 

complaint makes sense, the measure should, in principle, be investigated (see previous 

Sections).  

 

If a complaint is not (adequately) handled by the Commission, the company cannot appeal this 

failure to act before its national court. This can be inferred from Case C-6/64 (Costa v ENEL)2254 

and Case C-134/94 (Esso Española v Comunidad Autónoma de Canarias)2255, in which the 

CJEU held that the commitments on the part of Member States under Article 117(1) TFEU do 

not confer any rights on citizens which national courts must protect. The discretion (see Section 

9.3.1) the Commission enjoys under Article 117 TFEU precludes any direct effect of that 

provision. For the same reason, it may be expected that Article 116 TFEU does not have direct 

effect.  

 

Nonetheless, the market distortion rules place the Commission under a positive obligation to 

eliminate market distortions, and any failure to act may, in principle, render the institution liable 

to an action for failure to act before the CJEU under Article 265 TFEU. The original purpose 

of this procedure was to ascertain whether EU institutions properly fulfilled their obligations 

under EU law. Literature indicates, however, that the CJEU has chosen not to define ‘failure to 

act’ as ‘failure to fulfil obligations’, but as ‘failure to adopt a position’.2256 This means that only 

when the Commission, after a formal complaint, does not adopt any decision on whether or not 

to use the Treaty provisions, an applicant would be entitled to bring an action for failure to act 

before the CJEU. The action for failure to act thus does not appear to be a very effective remedy 

to establish whether the Commission duly performs its duties under the market distortion rules. 

 

 

9.4 Practical effect of the market distortion rules in tax and non-tax cases 

 

 
2253 See answer of the Commission of 31 July 1981 to parliamentary question of Mr. H. Muntingh of 6 March 

1981 no. 2226/80, OJEU C/222/1981, p. 2. 
2254 See Case C-6/64 (Costa v ENEL), ECLI:EU:C:1964:66, in particular, the Courts observation on the 

interpretation of Article 102 EEC (now article 117 TFEU). 
2255 See Case C-134/94 (Esso Española v Comunidad Autónoma de Canarias), ECLI:EU:C:1995:414. 
2256 See Daukšienė, I. and Budnikas, A. (2014), p. 222. 
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9.4.1 Introduction 

 

The practical effect of the market distortion rules in direct tax matters has been very limited so 

far.2257 However, this does not mean that the Treaty provisions have never been used by the 

Commission. In the ’60s and ’70s of the previous century, the Commission initiated no less 

than fifty-four formal investigations into (potentially) market distorting tax and non-tax 

measures. This appears from official Commission publications summarising the main internal 

market integration successes in this period. It seems that the market distortion rules have not 

played any meaningful role any more after the ’70s.2258 However, the notes of it’s Legal Service 

show that the Commission relaxed its conditions for activating the market distortion rules in 

the ’80s following persistent pressure from the European Parliament to use the market distortion 

rules in cases submitted to it. Also, the CJEU has referred to the use of this instrument. This 

does not seem to have produced any effect, however. The involvement of the Commission, the 

European Parliament, and the judicial authorities in (the use of) the market distortion rules will 

be discussed below. 

 

 

9.4.2 The European Commission 

 

In twenty-two out of fifty-four market distortion investigations carried out by the Commission, 

a formal investigation was initiated of which the outcome does not appear to have been 

adequately documented in official Commission publications. In twenty-six cases, the 

Commission concluded that the functioning of the internal market was not unduly distorted. In 

one case, the scrutinized potentially distorting measure was repealed by the Member State 

concerned during the investigation. In the following five cases, the Commission decided that 

the market distorting measure needed to be eliminated:  

(a) Italian olive oil and seed oil law (1967); 

(b) German wine law (1968); 

(c) German turnover tax (1967); 

(d) French tax exemption for Belgian residents (1967); and 

(e) French price-fixing of sulphur (1967). 

 

In three of these five cases ((b), (d), and (e)), the Member State concerned implemented the 

Commission’s Recommendation to repeal the distorting measure. In the two other cases ((a) 

and (c)), the Member State concerned failed to implement the Commission’s Recommendation. 

The most interesting aspects of these five cases are highlighted below. 

 

A. Italian olive oil and seed oil law (1967) 

This case involved an Italian (draft) law laying down rules on the advertisement and trade in 

olive oil and seed oil.2259 It concerned product requirements. After having consulted the 

Member States concerned on the basis of Article 117 TFEU, the Commission concluded that 

implementation of the law would lead to a serious market distortion which needed to be 

avoided. Subsequently, the Commission addressed a Recommendation to Italy holding that the 

 
2257 See also, e.g., note of the Commission’s Legal Service of 16 April 1991, doc. no. JUR(91)02385, 16 April 

1991 and note of the Commission’s Legal Service of 31 May 1991, doc. no. JUR(91)03219. 
2258 Post-1972 Commission publications are silent on the use of the market distortion rules.  
2259 See Commission, Ninth General Report on the Activities of the Community (1 April 1965 – 31 March 1966), 

June 1966, p. 94 and 105, Commission, Tenth General Report on the Activities of the Community (1 April 1966 

– 31 March 1967), June 1967, p. 119 and Commission, First General Report on the Activities of the 

Communities 1967, February 1968, p. 89 and 100. 
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Italian requirement to decolorize seed oil would lead to a significant increase in production 

costs for seed oil manufactures, whereas such an obligation did not apply for (manufacturers 

of) seed oil equivalent products, in particular, olive oil (see Box 9.9 below). A similar 

significant increase in the production costs of seed oil could not be observed in other Member 

States. 

 

Box 9.9: Commission Recommendation of 31 July 1967 (67/563/EEC) on the proposed Italian law 

regulating advertising and trade in olive oil and seed oil (1967) 

 

“RECOMMANDATION DE LA COMMISSION 

du 31 juillet 1967  

adressée à la République italienne au sujet de la proposition de loi d'initiative parlementaire n0 792 B, 

relative aux «normes pour le contrôle de la publicité et du commerce de l'huile d'olive et de graines » 

(67/563/CEE) 

 

Par lettre du 28 mars 1967, le représentant permanent italien auprès des Communautés européennes a 

communiqué à la Commission de la C.E.E la proposition de loi italienne n0 792 B relative aux « normes 

pour le contrôle de la publicité́ et du commerce de l'huile d'olive et de graines », dans le cadre de la 

procédure prévue à l'article 102 du traité. 

 

De son côté, la Commission a procédé à la consultation prévue par l'alinéa premier deuxième phrase de 

cet article au cours d'une réunion tenue le 12 juin 1967. 

 

I 

 

Cette consultation a permis à la Commission de confirmer son opinion suivant laquelle il y a lieu de 

craindre que l'adoption de la proposition de loi italienne approuvée par le Sénat et modifiée par la 

onzième Commission permanente (agriculture et forêts) de la Chambre des députes, ne provoque des 

distorsions de concurrence au sens de l'article 101. 

 

L'obligation prévue à l'article 3 du texte de la proposition de loi relative à la décoloration des huiles de 

graines a pour conséquence l'introduction d'une distorsion de concurrence au sein du marché́ commun, 

qui devrait être éliminée au sens de l'article 101 du traité. 

 

En effet, une obligation similaire n'est pas prévue par la loi italienne en ce qui concerne les produits 

concurrents de l'huile de graines, notamment l'huile d'olive. Par ailleurs, aucune obligation de 

décoloration des huiles de graines n'existe dans les autres pays de la C.E.E. Cette disparité́ aura pour 

conséquence d'introduire des frais supplémentaires pour certaines qualités d'huiles de graines — le coût 

du processus de décoloration étant appréciable du fait, d'une part, de la longueur du procédé́ et, d'autre 

part, de la nécessité d'utiliser des matières spéciales en grande quantité́ — et par là une surcharge 

financière au détriment des producteurs qui doivent procéder à la décoloration contrairement aux 

producteurs d'autres huiles qui ne sont pas soumis à une telle obligation. Cette surcharge au surplus ne 

se retrouverait pas dans le même secteur des autres pays. 

 

De plus, le degré́ de décoloration requis équivalant à une décoloration très poussée aura une incidence 

sur le choix des consommateurs qui seront amenés à préférer pour des raisons de présentation l'huile 

d'olive à l'huile de graines dépourvue de ses pigments. 

 

Par conséquent, les huiles de graines commercialisées en Italie (aussi bien importées que d'origine 

nationale) seront mises dans une situation défavorable par rapport à l'huile d'olive. 

 

II 
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Sur la base de ces considérations et en vertu de l'article 102 premier alinéa deuxième phrase et de l'article 

155 du traité, la Commission recommande à la République italienne de s'abstenir d'instituer la 

décoloration obligatoire des huiles de graines qui est prévue dans la proposition de loi n0 792 B relative 

aux normes pour le contrôle de la publicité́ et du commerce de l'huile d'olive et de graines. 

 

La Commission informe les autres États membres de la présente recommandation. 

 

La Commission demande au gouvernement italien de l'informer des mesures prises sur la base de cette 

recommandation. 

 

Fait à Bruxelles, le 31 juillet 1967. 

 

Par la Commission 

Le président  

Jean REY” 

 

Source: OJEU P/198/1967, p. 10-11. 

 

At first glance, the Commission's assessment makes sense. After all, it seems that the three 

conditions for activating the market distortion rules were met (see Section 9.2). First, there was 

a difference in legislation between Member States. Under the proposed law, seed oil marketed 

in Italy needed to be decolourized. The measure applied indiscriminately to imported and Italian 

seed oil and was, therefore, a measure without distinction. The market distortion was created 

by a disparity, rather than by any discrimination. The rationale behind the decolourization 

requirement is not apparent from the Recommendation, but the provision seems to be of a 

protectionist nature (see this Section below). 

 

Second, it seems likely that the measure could have distorted the conditions of competition. 

Indeed, the measure was not applicable to seed oil equivalent products, such as olive oil, for 

which Italy is very well known. Third, the Commission's finding of a distortion seems quite 

logical, as the decolourization requirement would have placed a higher burden on seed oil 

producers compared to producers of similar products. In addition, oilseed manufacturers in 

other Member States were not subjected to the same decolourization requirement in their home 

markets. Lastly, the measure did not seem to be counterbalanced by other targeted ad hoc 

measures.  

 

With the benefit of hindsight, the question arises, however, how such a market distortion should 

now be addressed by the Commission. Since the 1960s, the CJEU has adopted a broad 

interpretation of the scope of the free movement rights (see Section 9.5.2.4). Consequently, 

nowadays, the Commission would consider such restricting measures under the free movement 

prohibition. Even though the Italian measure was applicable in both domestic and cross-border 

situations, as both imported seed oil and seed oil of Italian origin fell within the scope of the 

scheme, it constituted a manifest restriction to the free movement of goods (currently Article 

34 TFEU). It clearly was a national protectionist measure aimed at protecting Italian olive oil 

producers vis-à-vis seed oil producers from other Member States. Consequently, the (formally 

non-discriminatory) measure had the same effect as a quantitative import restriction. 

 

This case illustrates that the market distortion rules and free movement rights may 

interact/overlap, the latter nowadays clearly being the most agile instrument to address unlawful 

distortion measures, as they have direct effect and may, therefore, be relied on by economic 

operators before their national courts (see Section 9.5.2.4 below). Italy, however, disregarded 

the Commission's Recommendation not to implement the measure. While in such a case, the 
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Commission, in principle, should activate the second limb of Article 116 TFEU - after all, it 

had already established that the distorting measure needed to be eliminated; see Section 9.3 - 

this did not happen for unclarified reasons. 

 

B. German wine law (1968) 

Germany did respect the Commission’s Recommendation not to implement a ‘Weingesetz’ 

(Wine Law).2260 On the basis of Article 117 TFEU, the Commission considered that the 

prohibition in that law to produce, store, rack or bottle foreign wines in the same premises as 

where German wines were produced would lead to a market distortion (see Box 9.10 below). 

Under the proposed law, German companies both importing foreign wines and producing 

German wines would be required to build separate facilities for their wine operations. German 

companies which only produced wines or only imported foreign wines would not be affected. 

Furthermore, this obligation did not exist in any other European country. This disparity would 

create an internal market distortion affecting German companies engaged in both production 

and importation of wines. The reasoning underpinning this measure is not explained in the 

Commission's Recommendation, but rather seems to be of a protectionist nature (see this 

Section below). 

 

Box 9.10: Commission Recommendation of 31 July 1967 (69/14/EEC) on the proposed German Wine 

Law (1968) 

 

“RECOMMANDATION DE LA COMMISSION 

du 11 décembre 1968 

en ce qui concerne le projet de loi viticole allemand 

(69/14/CEE) 

 

I 

 

Par lettre du 28 février 1967, le gouvernement allemand a communiqué à la direction générale de 

l'agriculture, en vertu de la recommandation de la Commission, du 20 septembre 1965, relative à la 

notification à la Commission des projets visant certaines dispositions législatives, réglementaires et 

administratives des États membres, le projet de loi sur le vin, le vin de dessert, le vin mousseux, les 

boissons à base de vin et eaux-de-vie de vin (Weingesetz). 

 

Les services de la Commission ont procédé à l'examen des mesures envisagées sur la base de la 

recommandation susvisée, par rapport aux articles 30 et suivants du traité, ainsi que dans le cadre de la 

procédure prévue par l'article 102. 

 

Au cours de la réunion avec les experts des États membres qui a eu lieu les 29 et 30 janvier 1968, le 

projet allemand a fait l'objet d'un examen sur la base de la recommandation de la Commission du 20 

septembre 1965, cette réunion ayant pour objet 

 

- l'examen des dispositions du projet de loi sous l'angle des articles 30 et suivants du traité ; le résultat 

de cet examen est communiqué au gouvernement allemand en même temps que la présente 

recommandation. 

 

- la consultation prévue par l'alinéa premier deuxième phrase de l'article 102 du traité. 

 

 
2260 See Commission, First General Report on the Activities of the Communities 1967, February 1968, p. 89 and 

Commission, Third General Report on the Activities of the Communities 1969, February 1970, p. 96.  
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Cette consultation a permis à la Commission de confirmer son opinion suivant laquelle il y a lieu de 

craindre que l'adoption de l'article 8 du projet de loi allemand sur le vin provoque des distorsions de 

concurrence au sens de l'article 101 du traité. 

 

Le texte de l'article 8, en effet, en prévoyant l'interdiction de fabriquer, conserver, transvaser ou mettre 

en bouteilles les vins étrangers, dans les mêmes locaux que ceux où les vins allemands sont fabriqués, 

aura pour conséquence, pour certaines entreprises allemandes qui sont à la fois importatrices et 

productrices, la nécessité de construire des bâtiments séparés pour les opérations visant les vins 

étrangers. Cette nécessité n'existera pas pour les entreprises allemandes qui traitent seulement soit du 

vin allemand, soit du vin étranger. Par ailleurs, aucune obligation similaire ne se retrouve dans les autres 

pays de la C.E.E. pour les entreprises à la fois productrices et importatrices. Cette disparité aura pour 

conséquence d'introduire des frais supplémentaires qui se traduiront par une surcharge artificielle 

spécifique pour les seuls importateurs-producteurs allemands de vin. Autrement dit, cette surcharge 

n'existera pas pour les autres entreprises importatrices allemandes, ni pour les entreprises à la fois 

importatrices et productrices de vin des autres pays. 

 

Il en résulterait que l'obligation prévue par l'article 8 fausserait les conditions de concurrence au 

détriment des entreprises producteurs de vin allemand qui importent du vin des autres États membres. 

 

Par ailleurs, cette obligation, en augmentant le coût des vins importés des autres États membres rendrait 

plus difficile la vente de ce vin en Allemagne et, de ce fait, fausserait les conditions de concurrence au 

détriment des producteurs de ces vins. 

 

Pour ces raisons, l'obligation prévue par l'article 8 provoquerait une distorsion de concurrence qui 

devrait être éliminée.  

 

II 

 

Sur la base de ces considérations et en vertu de l'article 102 premier alinéa deuxième phrase et de l'article 

155 du traité, la Commission recommande à la république fédérale d'Allemagne de s'abstenir 

d'introduire l'obligation qui est prévue par l'article 8 du projet de loi sur le vin. 

 

La Commission informe les autres États membres de la présente recommandation. 

 

La Commission demande au gouvernement allemand de l'informer des mesures prises sur la base de 

cette recommandation. 

 

Fait à Bruxelles, le 11 décembre 1968. 

 

Par la Commission 

Le président 

Jean REY” 

 

Source: OJEU L/18/1969, p. 3-4. 

 

Like the Italian case, this case involved a product (handling) requirement. which clearly was of 

a protectionist nature, and like the Italian case, it illustrates that the free movement rights have 

since taken over in many fields on which at that time the Commission considered only the 

market distortion rules to be a remedy (see also Section 9.5.2.4). As in the Italian case, the 

conditions for activating the market distortion rules appeared to be met, but nowadays, the 

Commission (or German importers/producers themselves) would address this kind of unlawful 

market distorting measures under the free movement of goods. The German scheme de facto 

protected German wine production. The Commission could, therefore, have initiated an 
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infringement action on the basis that the restrictive measure was violating the free movement 

of goods (Article 34 TFEU).  

 

C. German turnover tax (1967) 

This German case involved a distortion caused by a proposed amendment to the German 

Turnover Tax Act2261 aimed at increasing turnover tax on imports of specific goods, including 

certain types of paper, leather products, textile products, metal products, etc.2262 After having 

consulted the Member States concerned under Article 117 TFEU, the Commission concluded 

that the measure would create a market distortion which needed to be avoided.2263 Despite the 

fact that the Commission adopted a Recommendation urging the German authorities not to 

implement the law, the latter nonetheless implemented it.2264 In contrast to the Italian seed oil 

case, this time the Commission decided to activate Article 116 TFEU, which resulted in a re-

consultation of the Member States.2265 As this consultation did not lead to the elimination of 

the distortion either2266, the Commission submitted a proposal for a special Directive to the 

Council2267. 

 

Although for unknown reasons this Directive has never been adopted by the Council, it is 

interesting to consider its content. Indeed, this appears to be the only case in which the 

Commission considered it necessary to request the Council to adopt a special directive based 

on the market distortion rules requiring one single Member State to amend its national tax 

legislation in order to eliminate a fiscal market distortion (see Box 9.11 below). 

 

Box 9.11: Commission proposal for a Council Directive on the Seventeenth Act Amending the German 

Turnover Tax Act (1967) 

 

“PROPOSITION D'UNE DIRECTIVE DU CONSEIL 

relative à la 

dix-septième loi modificative 

de la loi relative à la taxe sur le chiffre 

d'affaires en Allemagne 

(présentée par la Commission au Conseil) 

 

LE CONSEIL SE LA COMMUNAUTE ECONOMIQUE EUROPEENNE, 

 

VU le Traité instituant la Communauté Économique Européenne et notamment son article 101,  

VU la proposition de la Commission,  

VU la recommandation adressée le 20 décembre 1966 par la Commission à la République Fédérale 

d'Allemagne, 

 
2261 See Commission, Tenth General Report on the Activities of the Community (1 April 1966 – 31 March 

1967), June 1967, p. 119, 131-132 and Commission, First General Report on the Activities of the Communities 

1967, February 1968, p. 89, 99-100.  
2262 See Preamble of the Commission proposal for a special Council Directive on the Seventeenth Law 

Amending the German Turnover Tax Act, COM(67)277, def., 8 June 1967, p. 4. 
2263 See the explanatory memorandum to the Commission proposal for a special Council Directive on the 

Seventeenth Law Amending the German Turnover Tax Act, COM(67)277, def., 8 June 1967, p. 1. 
2264 See the explanatory memorandum to the Commission proposal for a special Council Directive on the 

Seventeenth Law Amending the German Turnover Tax Act, COM(67)277, def., 8 June 1967, p. 1. 
2265 See the explanatory memorandum to the Commission proposal for a special Council Directive on the 

Seventeenth Law Amending the German Turnover Tax Act, COM(67)277, def., 8 June 1967, p. 1-2. 
2266 See the explanatory memorandum to the Commission proposal for a special Council Directive on the 

Seventeenth Law Amending the German Turnover Tax Act, COM(67)277, def., 8 June 1967, p. 2. 
2267 See Commission proposal for a Commission proposal for a special Council Directive on the Seventeenth 

Law Amending the German Turnover Tax Act, COM(67)277, def., 8 June 1967, p. 1-7. 
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CONSIDERANT que la République Fédérale d'Allemagne a mis en vigueur le 23 décembre 1966 avec 

effet du 1er janvier 1967 la dix-septième loi modificative de la loi relative à la taxe sur le chiffre 

d’affaires, 

CONSIDERANT que cette loi majore pour un certain nombre de secteur et produits, notamment pour 

certains papiers, le cuir, certains produits textiles, certains produits sidérurgiques et certains articles 

métalliques, de 1 à 5 % le taux des taxes compensatrices à l'importation, 

CONSIDERANT qu'il y a distorsion de concurrence au sens l’article 101 du Traité, notamment lorsqu’ 

au sein d'une économie nationale un secteur déterminé est affecté d'une décharge ou d'une surcharge 

financière par rapport à la charge financière moyenne de cette économie dans son ensemble, et que cet 

avantage ou ce désavantage au profit ou au détriment de ce secteur ne se retrouve pas dans les autres 

pays, 

CONSIDERANT qu’en matière de taxes compensatrices à l’importation dans les pays membres 

appliquant un système de taxes cumulatives sur le chiffre d’affaires, la moyenne à laquelle il convient 

de se référer es représentée par le degré moyen d’utilisation de la marge de compensation maximale 

autorisée par les articles 95 et 97 du Traite et que ce degré moyen ne dépasse pas 60% en Allemagne,  

CONSIDERANT qu'en cette matière un secteur national est avantagé par rapport à la moyenne des 

autres secteurs nationaux, lorsque le taux de la taxe compensatrice à l'importation grevant les produits 

similaires importés appartenant à ce secteur est fixé à un niveau tel qu'il utilise la marge de compensation 

maximale susmentionnée dans un degré supérieur au degré moyen de cette utilisation, 

CONSIDERANT que tel est le cas en partie pour la dix-septième loi susvisée qui, en majorant de façon 

différentielle les taux des taxes compensatrices à l'importation de certains produits détermines, a 

introduit pour certains produits des compensations supérieures à cette moyenne, 

CONSIDERANT que dans la mesure où les nouveaux taux ont relevé la compensation vers le niveau 

moyen de 60%, on peut considérer que des distorsions existantes ont été́ réduites, mais qu'en ce qui 

concerne les dépassements de ce niveau, les majorations de taux ont provoqué́ de nouvelles distorsions 

de concurrence ou ont aggravé des distorsions existantes, 

CONSIDERANT que les avantages ainsi dévolus à certains secteurs de l'économie allemande n'existent 

certainement pas dans celui des Etats membres où la compensation est uniforme, ni dans celui des Etats 

membres où ne sont pas perçues, en règle générale, de taxes compensatrices à l'importation, et qu'il est 

au surplus exclu que les mêmes avantages soient accordés pour les mêmes secteurs et dans la même 

mesure dans les trois autres Etats membres, 

CONSIDERANT que conformément à l'article 101, 1er alinéa du Traité, la Commission a constaté́ que 

la dix-septième loi allemande du 23 décembre 1966 provoquait des distorsions de concurrence qui 

doivent être éliminées et a consulté́ les Etats membres dans une réunion organisée à cet effet le 10 avril 

1967, 

CONSIDERANT que cette consultation n'a pas abouti à un accord éliminant les distorsions, et qu'il y a 

lieu en conséquence, conformément à 1’article 101, 2ème alinéa, d'arrêter les directives nécessaires à 

cette fin ou de prendre toutes autres mesures utiles prévues par le Traité, 

CONSIDERAIT que la solution la plus appropriée au cas particulier consiste à adresser une directive à 

la République Fédérale d'Allemagne l'invitant à fixer un degré́ déterminé d'utilisation de la marge de 

compensation maximale et à amener à ce niveau tous les taux qui s'en écartent, 

 

CONSIDERANT qu'un tel degré́ uniforme pourrait être introduit par l’application, à tous les produits 

d'une même méthode de calcul de la charge fiscale à compenser, 

CONSIDERANT que la présente directive né doit pas appliquer aux produits qui relèvent du Traité 

ayant institué la Communauté Européenne du Charbon at dé l'Acier 

 

A ARRETE LA DIRECTIVE SUIVANTE, 

 

Article 1 

La République Fédérale d'Allemagne prend toutes mesures utiles pour éviter que la dix-septième loi 

modificative de la loi relative à la taxe sur le chiffre d'affaires du 23 décembre 1966 (BGB1. I, p. 709) 

n'aggrave les distorsions de concurrence qui existent dans la mesure où le rapport entre la charge fiscale 

intérieure et le taux des taxes compensatrices est différent pour divers produits dans les Etats membres. 

 



 389 

Article 2 -1 

En exécution de l'article 1, la République Fédérale d'Allemagne prend les mesures nécessaires en vue 

de fixer un degré déterminé d'utilisation de la marge de compensation maximale autorisée par les articles 

95 et 97 du Traité et, à due concurrence, de réduire les taux des taxes compensatrices qui le dépassent, 

et de majorer ceux qui lui sont inférieurs, en appliquant à tous les produits une même méthode de calcul 

de la charge fiscale intérieure. 

 

Article 3 

La présente directive ne concerne pas les produits auxquels s'appliquent les dispositions du Traité ayant 

institué́ la Communauté́ Européenne du Charbon et de l'Acier. 

 

Article 4 

La République Fédérale d'Allemagne prend les mesures visées à l'article 2 au plus tard le 1er janvier 

1968 et en informe immédiatement la Commission. 

 

Article 5 

La République Fédérale d'Allemagne est destinataire de la présente directive.” 

 

Source: Commission proposal for a Council Directive on the Seventeenth Act Amending the German 

Turnover Tax Act, Com (67) 277 def, 8 June 1967, p. 4-7. 

 

Article 1 called for the elimination of the distortion created by the amendment of the German 

Turnover Tax Act, as any increase of market distortions in this area should be avoided. Article 

2 outlined the concrete results which had to be achieved by Germany, leaving the choice of 

means to Germany. Article 4 dictated the time frame (before 1968). Even though the Directive 

was not adopted, Germany probably complied by replacing its Turnover Tax Act by a system 

of value-added tax, as agreed by Member States in the context of the harmonization of their 

consumption tax systems in the late sixties of the previous century. Like the two non-tax cases 

discussed above, this tax case illustrates the interaction/overlap between the market distortion 

rules and the free movement rules, as the German tax increase on imports appears to have had 

the same effect as import duties. The Commission could, therefore, also, and probably better, 

have started an infringement action against Germany for violating the free movement of goods 

(Article 30 TFEU).  

 

Ad (d) and (e) French tax exemption for Belgian residents and French price-fixing on sulphur 

(1967) 

With regard to a French 20% tax exemption for Belgian residents purchasing goods in French 

border regions2268 and an alleged price-fixing on sulphur2269, the Commission considered that 

both measures created a market distortion which needed to be eliminated on the basis of Article 

116 TFEU. Both measures seem to have been repealed by France. Even though no details were 

disclosed on these cases, the question arises whether other negative integration mechanisms 

could have been used by the Commission. In the case of price-fixing, the measure might have 

constituted an unlawful (i) State aid (Article 107 TFEU) or (ii) cartel agreement (Article 101 

TFEU). 

 

 

9.4.3  The European Parliament 

 
2268 See Commission, First General Report on the Activities of the Communities 1967, February 1968, p. 99. 
2269 See Commission, Tenth General Report on the Activities of the Community (1 April 1966 – 31 March 

1967), June 1967, p. 120 and Commission, First General Report on the Activities of the Communities 1967, 

February 1968, p. 89. 
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Parliament is granted limited competence by the market distortion rules. It is up to the 

Commission to decide whether a market distorting disparity must be abolished. Parliament only 

comes into play when the Commission believes that supranational action in the form of a 

generic or special directive is necessary to eliminate the distortion. In this situation, the Council 

and Parliament should jointly adopt this directive following the ordinary legislative procedure 

(see Section 9.3). Of course, Parliament also may hold the Commission accountable for not 

using the powers conferred on it by the market distortion rules. Over the past sixty years, 

Parliament has urged the Commission to use the market distortion rules many times to address 

perceived market distortions, for example, in the following tax and non-tax cases: 

(a)  medicine imported in Belgium (1983);  

(b)  agriculture prices in national markets (1987);  

(c)  French nationalization measures (1981);  

(d)  German environmental law on the prevention of Rhine pollution (1980-1983);  

(e)  imbalances between wages and social charges in Member States (1986);  

(f)  tax treatment of companies in the ‘social economy’ (1987);  

(g) reform of the Code of Conduct Group on Business Taxation (2017-2019); and 

(h) harmonization of corporate taxation: CCCTB (2019). 

 

These interventions did not succeed in having the Commission use the market distortion rules. 

As observed, it merely resulted in a relaxation of the Commission’s conditions for activating 

the market distortion rules (see Section 9.2.4). The most interesting aspects of these 

Parliamentary interventions are briefly discussed below. 

 

(a)  Medicine imported in Belgium (1983) 

This case concerned Belgian pricing arrangements of imported medicine. According to MEP 

Mr Wedekind, they distorted the functioning of the internal market in a manner incompatible 

with the free movement rights and the market distortion rules.2270 The Commission eventually 

decided to examine the arrangement’s compatibility under the free movement of goods.2271  

 

(b)  Agriculture prices in national markets (1987) 

This case concerned substantial price differences between Member States for both fat cattle and 

wheat. MEP Provan claimed that they resulted from Member States maintenance of an artificial 

disparity between the ‘green’ currency exchange rate and the market currency exchange rate 

and created a significant  market distortion.2272 While the Commission too expressed its 

dissatisfaction with this situation from an internal market perspective, it argued that the 

conditions for using the market distortion rules were not met, as the distortion did not arise from 

a disparity between Member States, but from the EU’s common agricultural policy, which 

ensured that EU intervention prices were not always identical in Member States.2273  

 

(c)  French nationalization measures (1981) 

This case concerned the French socialist Government's initiative to nationalise the entire credit 

sector, multiple industrial groups and the entire steel industry. Members of Parliament 

 
2270 See parliamentary question of Mr R. Wedekind of 24 March 1983 no. 2398/82, OJEU C/170/1983, p. 17. 
2271 See answer of the Commission of 29 April 1983 to parliamentary question of Mr R. Wedekind of 24 March 

1983 no. 2398/82, OJEU C/170/1983, p. 17. 
2272 See parliamentary question of Mr J. Provan of 27 March 1987 no. 2993/86, OJEU C/163/1987, p. 22-23. 
2273 See answer of the Commission of 27 May 1987 to parliamentary question of Mr J. Provan of 27 March 1987 

no. 2993/86, OJEU C/292/1987, p. 29. 
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Herman2274 and Galland2275 asked the Commission to examine the nationalization measures in 

the light of the market distortion rules. The Commission eventually concluded that the 

interventions of the French government did not cause a market distortion, but assured both 

MEPs that it would closely monitor the behaviour of the nationalized companies and the French 

Government under the State aid prohibition and the abuse of monopolies rules.2276 

 

(d)  German environmental law on the prevention of Rhine pollution (1980-1983) 

Under the provisions of the ‘Wasserhaushaltsgesetz’ (Water Resources Law), potassium mines 

situated in Germany were allowed to dump only eight percent of their waste salts in the 

Weser.2277 Additionally, the mines were allowed to ‘inject’ around sixty percent of their waste 

salts into the ground. The remaining, approximately thirty percent, had to be processed through 

electrolysis and stored. The disposal by injection and electrolytic processing, however, was 

very costly for the German mining companies.  

 

MEP Mr Muntingh's complaint centred around the non-ratification of the Rhine Salt Treaty by 

the French government, which allegedly resulted in a disparity between the legislations of 

France and Germany.2278 This disparity would favour French companies as regards the 

manufacturing costs of potassium chloride since they were able to dispose of their waste salts 

at much lower cost. Mr Muntingh urged the Commission to investigate whether this situation 

could be tackled under Article 116 TFEU.2279 The Commission initially replied negatively as 

the distortion was not specific: “As the German law on water resources applies not only to the 

potash industry but to the industry as a whole and even to public bodies, there is no specific 

distortion in this case.”2280  

 

MEP Muntingh was not satisfied. He considered the Commission’s interpretation of ‘distortion’ 

too narrow.2281 This triggered the Commission to request its Legal Service to re-examine its 

hitherto applied market distortion policy.2282 As observed in Section 9.2.4, the Commission 

eventually concluded to uphold the requirement of a specific distortion, but relaxed its 

conditions for applying the market distortion provisions by recognizing, inter alia, that not the 

nature of the measure but its effect is decisive for the applicability of the market distortion 

rules.2283 However, this did not lead to application of the market distortion rules in this case. 

 

(e)  Imbalances between wages and social charges in the Member States (1986) 

MEP Mr Sutra de Germa asked the Commission whether distortions created by significant 

differences in labour costs, particularly in certain agricultural sectors, were compatible with the 

 
2274 See parliamentary question of Mr Herman of 2 October 1981 no. 1012/81, OJEU C/306/1981, p. 5. 
2275 See parliamentary question of Mr Galland of 3 November 1981 no. 1235/81, OJEU C/341/1981, p. 10. 
2276 See answer of the Commission of 1 February 1982 to parliamentary question of Mr Herman of 2 October 

1981 no. 1012/81, OJEU C/53/1982, p. 3 and answer of the Commission of 15 March 1982 to parliamentary 

question of Mr Galland of 3 November 1981 no. 1235/81, OJEU C/65/1982, p. 7. 
2277 See parliamentary question of Mr H. Muntingh of 14 May 1980 no. 360/80, OJEU C/283/1980, p. 1. 
2278 See parliamentary question of Mr H. Muntingh of 14 May 1980 no. 360/80, OJEU C/283/1980, p. 2. 
2279 See parliamentary question of Mr H. Muntingh of 14 May 1980 no. 360/80, OJEU C/283/1980, p. 1-2. 
2280 See answer of the Commission of 26 September 1980 to parliamentary question of Mr. H. Muntingh of 14 

May 1980 no. 360/80, OJEU C/283/1980, p. 2.  
2281 See parliamentary question of Mr H. Muntingh of 6 March 1981 no. 2226/80, OJEU C/126/1981, p. 15-16. 
2282 See answer of the Commission of 31 July 1981 to parliamentary question of Mr. H. Muntingh of 6 March 

1981 no. 2226/80, OJEU C/222/1981, p. 2.  
2283 See supplementary answer of the Commission of 26 July 1983 to parliamentary question of Mr. H. Muntingh 

of 6 March 1981 no. 2226/80, OJEU C/257/1983, p. 1-2. See also note of the Commissions’ Legal Service of 20 

September 1982, doc. no. JUR(82)D/03393, note of the Commissions’ Legal Service of 21 February 1983, doc. 

no. JUR(83)D/00777 and note of the Commissions’ Legal Service of 27 April 1983, doc. no. SEC(83)718. 
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internal market.2284 In response, the Commission pointed at the possible use of the market 

distortion rules to address such distortions: “The Commission does not exclude the possibility 

that some distortions of competition might be caused between the Member States by the 

existence of differences between these systems and between the wages paid in the Member 

States. [...] Furthermore, if distortions of competition should emerge in this field and if they 

were the result of measures adopted by national or regional authorities, the provisions of 

Articles 101 and 102 [now Articles 116 and 117 TFEU; MFN] empower the Commission and 

the Council to take steps to do away with them.”2285 However, the market distortion rules do 

not seem to have been applied in this area either. 

 

(f)  Tax treatment of companies in the ‘social economy’ (1987) 

This case concerned the compatibility of the preferential tax treatment of companies belonging 

to the ‘social economy’ with fair tax competition. MEP Delorozoy questioned the Commission 

on the desirability of cooperatives and mutual societies in some Member States being subject 

to more favourable tax and social charges than ordinary commercial companies.2286 Mr 

Delorozoy underlined that the completion of the internal market required that the “rules should 

be the same for all enterprises regardless of their legal definition, not least in regard to the tax 

regimes under which they operate.”2287 Although the Commission announced that it would 

examine the circumstances in which Member States' tax measures “may give rise to distortions 

of competition which, pursuant to Articles 101 and 102 [now Article 116 and 117 TFEU; MFN], 

must be removed or avoided”2288, it seems that this initiative has not been followed-up2289. 

 

(g)  Reform of the Code of Conduct Group on Business Taxation (2017-2019) 

In response to the LuxLeaks scandal (2014) and other tax avoidance affairs, several inquiry 

committees of the European Parliament called on the Member States to improve the Code of 

Conduct Group’s governance, including its transparency, and working practices (see Chapter 

4.6). While the Group, subsequently, adopted several initiatives to strengthen and codify its 

governance and working methods (see Chapter 4.3), the Panama Papers Committee of Inquiry  

of the European Parliament (PANA), in December 2017, nonetheless, urged the Commission 

to present a legislative proposal based on the market distortion rules “if the Member States have 

not [timely] adopted a reform of the Code of Conduct Group’s mandate”2290. Regrettably, the 

Commission's response to this interesting request has not been published. 

 

(h)  Harmonization of corporate taxation: CCCTB (2019) 

In 2017, Commission President Juncker took on a commitment before Parliament that the 

Commission would explore the possibilities of using the market distortion rules to overcome 

difficulties in achieving unanimity on competition sensitive tax issues.2291 Subsequently, in its 

 
2284 See parliamentary question of G. Sutra de Germa of 5 March 1987 no. 2823/86, OJEU C/139/1987, p. 8. 
2285 See answer of the Commission of 17 September 1987 to parliamentary question of Mr G. Sutra de Germa of 

5 March 1987 no. 2823/86, OJEU C/351, p. 5-6. 
2286 See parliamentary question of R. Delorozoy of 12 November 1987 no. 1670/87, OJEU C/53/1988, p. 22-23. 
2287 See parliamentary question of R. Delorozoy of 12 November 1987 no. 1670/87, OJEU C/53/1988, p. 22. 
2288 See answer of the Commission of 25 February 1988 to parliamentary question of R. Delorozoy of 12 

November 1987 no. 1670/87, OJEU C/160/1988, p. 11. 
2289 The Commission announced that it would reflect on the possibilities of using this instrument in the area of 

direct taxation in its (upcoming) White Paper on the taxation of enterprises, but this report omitted to address 

this topic. See Commission Communication, Guidelines on company taxation, 20 April 1990, SEC(90)601 final. 
2290 See European Parliament Resolution of 13 December 2017 (PANA), 2016/3044(RSP), par. 187. 
2291 See, e.g., European Parliament Resolution of 13 December 2017 (PANA), 2016/3044(RSP), par. 187, 

European Parliament Resolution of 26 March 2019 (TAXE 3), 2018/2121(INI), par. 66, parliamentary question 

of E. Joly, B. Eickhout, S. Giegold, H. Hautala, P. Lamberts, M. Scot Cato, J. Solé, B. Staes, E. Urtasun of 11 

April 2019, no. E-001797-19, answer of the Commission of 27 June 2019 to the aforementioned parliamentary 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2018/2121(INI)
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Communication of 15 January 2019 ‘Towards a more efficient and democratic decision making 

in EU tax policy’, the Commission mentioned the market distortion rules, noting that “qualified 

majority voting under the ordinary legislative procedure [was] possible in order to eliminate 

distortions of competition due to different tax rules”2292 and that “the Commission [was] ready 

to employ it should the specific necessity arise”2293.  

 

This observation seems to have triggered the Parliament’s TAXE 3-Committee in March 2019 

to request the Commission to “issue a new proposal based on Article 116 TFEU, whereby the 

European Parliament and the Council act in accordance with the ordinary legislative procedure 

to issue the necessary legislation, should the Council fail to adopt a unanimous decision on the 

proposal to establish a CCCTB”2294.2295 In response, the Commission, however, underlined that 

the market distortion rules are not “an appropriate legal basis for wider harmonisation”2296 and 

concluded as regards the CCCTB-proposal that “the requirements for the activation of Article 

116 TFEU are not met”2297.2298 Section 9.5.2.1 below explains why this procedure is not 

appropriate for far-reaching tax integration. 

 

 

9.4.4  The judiciary 

 

As pointed out in Section 9.3.4, in the Cases C-6/64 (Costa v ENEL)2299 and C-134/94 (Esso 

Española v Comunidad Autónoma de Canarias), 2300 plaintiffs invoked the market distortion 

rule before their national courts. However, on both occasions, the CJEU, following a reference 

for a preliminary ruling, held that Article 117 TFEU does not confer directly any rights on 

citizens which national courts must protect (see Section 9.3.3). In three other cases, the Court 

also referred to the possible use of this procedure: in Case C-173/73 (Italy v Commission) it 

held that the market distortion rules could be used to tackle generic distortions (see Section 

9.2.4);2301 in Case C-94/74 (IGAV v Ente nazionale per la Cellulosa) it characterized the market 

distortion rules and the State aid rules as specific Treaty provisions relating to Member State 

infringements of the normal functioning of competition;2302 and in Case C-45/76 (Comet BV v 

 
question of 11 April 2019, no. E-001797/2019(ASW) and Commission follow up to the European Parliament 

non-legislative resolution on the European Parliament Report on financial crimes, tax evasion and tax avoidance 

(TAXE 3 Report), response to request in Paragraph 66 of the Resolution. 
2292 See Commission Communication, Towards a more efficient and democratic decision making in the EU tax 

policy, 15 January 2019, COM(2019) 8 final, p. 9. 
2293 See Commission Communication, Towards a more efficient and democratic decision making in the EU tax 

policy, 15 January 2019, COM(2019) 8 final, p. 9. 
2294 See European Parliament Resolution of 26 March 2019 (TAXE 3), 2018/2121(INI), par. 66. 
2295 See parliamentary question of E. Joly, B. Eickhout, S. Giegold, H. Hautala, P. Lamberts, M. Scot Cato, J. 

Solé, B. Staes, E. Urtasun of 11 April 2019, no. E-001797-19. 
2296 See Commission follow up to the European Parliament non-legislative resolution on the European 

Parliament Report on financial crimes, tax evasion and tax avoidance (TAXE 3 Report), response to the request 

in Paragraph 66 of the Resolution.  
2297 See Commission follow up to the European Parliament non-legislative resolution on the European 

Parliament Report on financial crimes, tax evasion and tax avoidance (TAXE 3 Report), response to the request 

in Paragraph 66 of the Resolution. 
2298 See also answer of the Commission of 27 June 2019 to parliamentary question of E. Joly, B. Eickhout, S. 

Giegold, H. Hautala, P. Lamberts, M. Scot Cato, J. Solé, B. Staes, E. Urtasun of 11 April 2019, no. E-

001797/2019(ASW).  
2299 See Case C-6/64 (Costa v ENEL), ECLI:EU:C:1964:66. 
2300 See Case C-134/94 (Esso Española v Comunidad Autónoma de Canarias), ECLI:EU:C:1995:414. 
2301 See Case C-173/73 (Italy v Commission), ECLI:EU:C:1974:71, par. 17. 
2302 See Case C-94/74 (IGAV v Ente nazionale per la Cellulosa), ECLI:EU:C:1975:81, par. 33-34. 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2018/2121(INI)
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Produktschap voor Siergewassen) it stressed that the market distortion provisions could be used 

if disparities are so serious that they create a distortion.2303   

 

The CJEU’s case-law thus offers hardly any guidance on the scope of the market distortion 

rules. They have been discussed in greater detail by AG Darmon in his opinion in Joined Cases 

C-72/91 and C-73/91 (Sloman Neptun v Bodo Ziesemer)2304 and by AG Geelhoed in Case C-

380/01 (Gil Insurance E.A.)2305. Where AG Darmon referred to the use of the market distortion 

rules to eliminate distorting tax disparities, AG Geelhoed elaborated on the relationship 

between the State aid rules and the market distortion rules (see Section 9.5.2.5). 

 

 

9.5 Reasons for non-application of the market distortion rules in direct tax 

matters 

 

9.5.1  Introduction 

 

While the Commission has launched several investigations into potentially distorting measures 

and practices of Member States, the market distortion rules have not recently played any 

meaningful role in the area of EU (direct tax) law. The question of whether this state of affairs 

will or should (not) persist, may be answered by considering the reasons why they are so little 

used, much less than expected in the Spaak report of more than sixty years ago. The following 

four main apparent reasons will be discussed below: 

- legal issues; preference for and primacy of other market integrating legal mechanisms 

to tackle harmful tax competition (Section 9.5.2); 

- procedural and organizational complications of the use of the market distortion rules 

(Section 9.5.3); 

- conceptual issues involved in defining market distorting disparities (Section 9.5.4); 

- political unfeasibility of using the market distortion rules to avoid the unanimity 

requirement in direct tax matters (Section 9.5.5). 

 

 

9.5.2 Legal issues 

 

9.5.2.1 Introduction: preference for and primacy of other market integrating 

legal mechanisms to tackle market distortions 

  

The following Sections discuss the overlap and concurrence between: 

- Market distortions and harmful tax competition (Section 9.5.2.2); 

- Market distortions and direct tax harmonization (Section 9.5.2.3); 

- Market distortions and free movement rights (Section 9.5.2.4); and 

- Market distortions and State aid (Section 9.5.2.5)  

 

 

9.5.2.2 Harmful tax competition; the Code of Conduct for Business Taxation 

 

 
2303 See Case C-45/76 (Comet BV v Produktschap voor Siergewassen), ECLI:EU:C:1976:191, par. 14. 
2304 See opinion of AG Darmon of 17 March 1992 in Joined Cases C-72/91 and C-73/91 (Sloman Neptun v Bodo 

Ziesemer), ECLI:EU:C:1992:130, par. 62 and 72. 
2305 See opinion of AG Geelhoed of 18 September 2003 in Case C-308/01 (GIL Insurance and Others), 

ECLI:EU:C:2003:481, par. 58-77. 
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As observed in Section 9.1, the Code of Conduct for Business Taxation seems to have been 

introduced by Member States to avoid EU hard law, especially the State aid prohibition and the 

market distortion rules, to be applied by the Commission to their tax competitive national 

measures and practices.2306 By (slowly) cleaning their houses themselves (see Chapters 7 on 

pseudo-case law and 8 on pseudo-legislation of the Code of Conduct Group), the Member States 

took away the need for the Commission to resort to hard law in the area of harmful tax 

competition and kept the initiative themselves, while the Commission saved much time and 

effort and gained many insights through the peer review and peer pressure mechanisms 

activated by the Code.2307  

 

Therefore, (i) the pseudo-case law area of operation of the Code Group (‘one-country’ issues), 

is also within the scope of the State aid prohibition where a harmful tax competitive measure is 

also selective, and (ii) both the pseudo-case law area (‘one-country’ issues) and the pseudo-

legislation area (‘two-or-more-countries’ issues) of operation of the Group seem to be within 

the scope of the market distortion provisions: if a specific tax competitive measure is considered 

harmful, this finding (‘harmful’) implies that a specific market distortion is afoot which needs 

to be eliminated, as the qualification ‘harmful’ by the Code group implies that all Member 

States but one want it to be eliminated.2308 

 

Accordingly, as observed in Sections 9.2.4 and 9.3, one could view the Commission’s guiding, 

supporting and facilitating role in the Code of Conduct Group’s work as application of the anti-

distortion procedure. Indeed, the Commission involvement in the Group’s work may be viewed 

as ‘consulting the Member States concerned’ within the meaning of Paragraph 1 of Article 116, 

even though the Commission does not apply the second limb of Article 116 TFEU: it does not 

submit (special) Directive proposals to eliminate tax distortions to the Code of  Conduct Group 

in cases where the latter is unable to roll back (eliminate) or prevent a market distortion. 

Apparently, the Commission thus does not want to jeopardize the Group’s diplomatic peer 

review and peer pressure process based on an Open Method of Coordination (see Chapter 3), 

which it probably considers to be a more adequate ‘other appropriate measure’ as envisaged in 

the last sentence of Paragraph 2 of Article 116 TFEU than submitting Directive proposals that 

will not be adopted anyway by the Member States (see Section 9.5.5 below). 

 

 

9.5.2.3 Harmonization of national laws necessary for the functioning of the 

internal market  

 

Both the market distortion rules and the Treaty provision for harmonization of national legal 

systems (Articles 114(2) and 115 TFEU) are included in Chapter 3 ‘Approximation of laws’ of 

the TFEU. The harmonization provision (Article 115: the lex generalis) focuses on the 

harmonious development of the internal market, in particular as regards approximation of the 

laws, regulations or administrative provisions of the Member States which directly affect the 

establishment or functioning of the internal market.2309 The market distortion rules (the lex 

specialis) require the elimination of serious market distortions created by disparities between 

the laws and practices of Member States having a detrimental effect on the conditions of 

 
2306 See also Wattel, P.J. (2016), Section 3.2 ‘State Aid and Code of Conduct’. 
2307 See also Wattel, P.J. (2016), Sections 3.2 ‘State Aid and Code of Conduct’ and 3.4 ‘The Code of Conduct; 

Market Distorting Disparities and State Aid’. 
2308 For a comparison of the criteria of the market distortion rules and the Code of Conduct, see Wattel, P.J. 

(2016), p. 185-196. 
2309 See Article 115 TFEU. 
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competition in the internal market.2310 As the material scope of the market distortion rules and 

the harmonization provision thus seem to overlap, the question arises what scope there is for 

using the market distortion rules in direct tax matters. 

 

Case C-300/89 (Commission v Council; 'Titanium Dioxide') underlines that the choice of the 

Treaty basis for a legislative measure of the Union must be taken seriously.2311 According to 

established case law, this legal basis must be based on objective factors, including the aim and 

the content of the legislative measure.2312 If the measure pursues two aims, or has two parts, 

one of which is identifiable as the main one, and the other is incidental, the measure must be 

based on one single legal basis, the one required by the main or predominant aim or part (pith 

approach).2313 If, on the other hand, the measure simultaneously pursues a number of objectives, 

or contains several parts which are inseparably linked without one being incidental to another, 

making several Treaty provisions applicable, it must, in principle, be based on all of these 

Treaty bases.2314 This means that all requirements of all of these Treaty provisions must be 

complied with for the measure to be valid. This may not always be possible, however. In the 

Titanium dioxide case, the Court concluded that a dual legal basis is not possible where the 

legislative procedures for each substantive field involved are incompatible.2315  

 

In Titanium dioxide, the (then) cooperation procedure between the Council and Parliament 

(Article 100a EEC - now Article 114(1) TFEU, providing for qualified majority voting in the 

Council under the ordinary legislative procedure) was considered incompatible with unanimous 

Council decision-making and mere consultation of the European Parliament (Article 130s EEC 

(now Article 192 TFEU, providing for a special legislative procedure)).2316 According to the 

Court, the cumulation of these legal bases would jeopardise the purpose of the then cooperation 

procedure, which – like the current ordinary legislative procedure – was aimed at increasing 

Parliamentary involvement in EU law-making. The Court, therefore, decided that the legislative 

measure should have been based on the then cooperation procedure.2317  

 

Case C-338/01 (Commission v Council) underlined that unanimous decision-making on tax 

matters in the Council does not go hand in hand with qualified majority voting.2318 In this case, 

the Commission, supported by the European Parliament, failed to demonstrate to the Court that 

Article 114(1) TFEU (providing for qualified majority  in the Council under the ordinary 

procedure), rather than Articles 113 and 115 TFEU (providing for unanimity voting in the 

Council under the special legislative procedure), would be the appropriate legal basis for 

amending the (Tax) Recovery Assistance Directive. This case demonstrates that EU tax law 

 
2310 See Article 116 TFEU. 
2311 See Case C-300/89 (Commission v Council; ‘Titanium Dioxide’), ECLI:EU:C:1991:244. See also Case C-

45/86 (Commission v Council), ECLI:EU:C:1987:163 and Case C-130/10 (Parliament v Council), 

ECLI:EU:C:2012:472. 
2312 See Case C-300/89 (Commission v Council; ‘Titanium Dioxide’), ECLI:EU:C:1991:244, par. 10, which 

refers to Case C-45/86 (Commission v Council), ECLI:EU:C:1987:163, par. 11. 
2313 See Case C-130/10 (Parliament v Council), ECLI:EU:C:2012:472, par. 43. 
2314 See Case C-300/89 (Commission v Council; ‘Titanium Dioxide’), ECLI:EU:C:1991:244, par. 17, which 

refers to Case C-165/87 (Commission v Council), ECLI:EU:C:1988:458, par. 11. See also Case C-130/10 

(Parliament v Council), ECLI:EU:C:2012:472, par. 44. 
2315 See Case C-300/89 (Commission v Council; ‘Titanium Dioxide’), ECLI:EU:C:1991:244, par. 17. See also 

Case C-130/10 (Parliament v Council), ECLI:EU:C:2012:472, par. 45. 
2316 See Case C-300/89 (Commission v Council; ‘Titanium Dioxide’), ECLI:EU:C:1991:244, par. 18-20. 
2317 See Case C-300/89 (Commission v Council; ‘Titanium Dioxide’), ECLI:EU:C:1991:244, par. 21-25. 
2318 See Case C-338/01 (Commission v Council), ECLI:EU:C:2004:253. 
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remains a stronghold of unanimity, both in the area of direct and indirect taxation and in the 

areas of both substantive and procedural tax law.2319 

 

Though, for a moment, it seemed that the Court in Case C-166/07 (Parliament v Council; 

‘International Fund for Ireland’)2320 had abandoned its titanium dioxide doctrine, Case C-

130/10 (Parliament v Council) underlined that it is still valid in cases on dual legal bases 

issues.2321  

 

Considering the above, the following observations can be made as regards the overlap and 

concurrence between the market distortion rules (adoption of hard law jointly and on an equal 

footing by the Council (qualified majority) and the European Parliament) and the direct tax 

harmonization provisions in the second limb of Article 114 juncto Article 115 (unanimity 

requirement for internal market measures on tax). Any measure aiming at both tax 

harmonization and market distortion elimination, without one being incidental to the other, 

cannot simply be based on Article 116 TFEU. Allowing tax harmonization on the basis of the 

market distortion rules would undermine the unanimity rule of Article 114(2) juncto Article 

115 TFEU. When a market distortion is too generic in nature, for example, if it is caused by 

differences in Member States' corporate tax rates, the resulting disparity is too unspecific to be 

addressed under the market distortion rules, and can only be remedied on the legal basis of 

Article 115 TFEU.  

 

Conversely, applying the market distortion provisions is appropriate where a fiscal market 

distortion (i) occurs between only two or a few Member States; (ii) is significant and cannot 

wait to be eliminated by the adoption of uncertain future harmonization measures, such as, an 

amendment to the ATAD or the adoption of the C(C)CTB; and (iii) can be overcome by 

unilateral adaptation of the law(s) or practice(s) of one or only a few Member State(s). EU-

wide tax harmonization would not make sense and would be quite disproportionate, violating 

the subsidiarity principle in such a case. In such a case, the use of the market distortion rules is 

appropriate as a lex specialis to Articles 114(2) and 115 TFEU in order to take effective action 

against a significant fiscal market distortion where harmonization is both inappropriate and 

politically quite unattainable. 

 

 

9.5.2.4  Free movement rights 

 

The interaction/overlap between the market distortion rules and the free movement rights 

(Articles 28-37 and 45-65 TFEU) has been briefly highlighted in Section 9.4.2322 Certain 

national distorting tax measures and practices may fall within the ambit of both sets of 

provision, as both sets serve the same overarching goal: an internal market with a level playing 

field for all EU economic operators.  

 

In practice, the two sets of rules have little overlap despite the very broad interpretation of the 

free movement rights by the CJEU - much broader than at the time of the Spaak report - and 

the less strict interpretation of the concept of market distortions by the Commission since its 

1991 market distortion policy note on the issue (see Section 9.2.4). This is because there is a 

 
2319 See Szudoczky, R. and Weber, D. (2018), p. 36-37. 
2320 See Case C-166/07 (Parliament v Council; ‘International Fund for Ireland’), ECLI:EU:C:2009:499. 
2321 See Case C-130/10 (Parliament v Council), ECLI:EU:C:2012:472, in particular, par. 42-44. 
2322 For a comparison of the criteria of the market distortion rules and the free movement rights, see Wattel, P.J. 

(2016), p. 185-196. 
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clear conceptual distinction between the scope of the market distortion rules and the scope of 

the free movement rights in EU (tax) law. The market distortion rules only apply where a 

disparity between the (non-discriminatory) rules or practices of two or more different Member 

States is present, whereas the free movement rights, as interpreted by the Court in its direct tax 

case law, only apply to trade impediments which are not caused by disparities, but by 

discriminatory measures of one single Member States.  

 

Disadvantages or distortions arising from tax disparities are in principle outside the scope of 

the free movement prohibitions.2323 Moreover, in direct tax matters, the Court limits its 

assessment of national measures and practices to a discrimination analysis, unlike its free 

movement analysis in other areas, where it may also prohibit restrictive measures without 

distinction on the basis of a mere obstacle-approach.2324 This underlines the Court’s awareness 

of Member State sensitivity as regards their sovereignty in the field of direct taxation and of the 

fact that every tax is an impediment to the economic activity it taxes, which implies that a 

restriction to free movement in tax matters would require Member States to provide 

justifications for all of their taxes, which can hardly have been the intention of the Treaty 

drafters.2325 

 

Given the disparity criterion, the market distortion rules were not intended to eliminate 

disadvantages arising from discriminatory tax measures and practices of Member States 

hindering the exercise of the Treaty freedoms. The essential difference between an unlawful 

discriminatory national tax measure and an - in principle - lawful tax disparity is that, in the 

former case, the legislation of only one Member State is the cause of the market impediment, 

making it a ‘one-country’-issue2326, and with that susceptible to a prohibition by the national 

tax court or by the CJEU if it cannot be justified or has disproportionate effects in relation to 

its otherwise justified goal. In other words, the subsidiary Article 116 is not applicable where 

the Treaty freedoms already tackle the market distortion caused by discriminatory tax measures. 

 

By contrast, lawful tax disparities are 'two-country' problems, and the Treaty Freedoms contain 

no indication as to which of the two countries involved should yield. Whereas the Court in its 

broader case law indicated that the destination country should recognise the product standards 

of the origin country2327, it has in its direct tax case law, on the contrary, explicitly held that as 

long as neither of the two States involved discriminates against the cross-border situation as 

compared to the comparable domestic situation, the Treaty Freedoms cannot remedy 

international double taxation,2328 do not guarantee that their exercise will be neutral taxwise,2329 

and – important in respect of their relation to the market distortion rules – do not require 

Member States to adapt their tax laws to tally with the tax laws of another Member State.2330, 
2331  Therefore, the market distortion rules may only apply where the market distortion is caused 

by a disparity rather than a discriminatory measure, but even then, most market impeding tax 

disparities require positive tax integration to be eliminated, i.e., harmonization of national tax 

 
2323 See Wattel, P.J. (2018), p. 95-96. 
2324 See Wattel, P.J. (2018), p. 86-94. 
2325 See Wattel, P.J. (2018), p. 61-67 and 86-94. 
2326 See Wattel, P.J. (2018), p. 95-96. 
2327 See Case C-8/74 (Dassonville), ECLI:EU:C:1974:82, Case C-120/78 (Rewe v Bundesmonopolverwaltung für 

Branntwein), ECLI:EU:C:1979:42 and Case C-267/91 (Keck and Mithouard), ECLI:EU:C:1993:905. 
2328 See Case C-513/04 (Kerckhaert and Morres), ECLI:EU:C:2006:713, Case C-128/08 (Damseaux), 

ECLI:EU:C:2009:471 and Case C-67/08 (Block), ECLI:EU:C:2009:92.  
2329 See Case C-403/03 (Schempp), ECLI:EU:C:2005:446 and Case C-365/02 (Lindfors), ECLI:EU:C:2004:449. 
2330 See Case C-298/05 (Columbus Container Services), ECLI:EU:C:2007:754. 
2331 See Wattel, P.J. (2018), p. 95-96. 
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laws and practices or coordination of national tax policies. Most of these disparities are not 

specific enough to be tackled under the market distortion provisions (see Sections 9.5.2.3, 

9.5.2.6, and 9.5.4).  

 

However, as observed in Section 9.5.2.3, specific market distortions caused by the exploitation 

by one or a few Member States of (possibly self-created) tax system disparities – such as 

preferential intra-group interest regimes – would fall squarely within the scope of application 

of the market distortion provisions, as EU-wide harmonization of group interest regimes would 

not make any sense – would clearly be overreacting – to tackle such market distortions. At any 

rate, the free movement rights cannot remedy the market distortions referred to in Article 116 

TFEU, as the disparity criterion in that provision, in principle, places these market distortions 

outside the scope of the free movement provisions and Article 116 TFEU has a subsidiary 

nature: it addresses the distortions not already remediable by applying the free movement rights.  

 

 

9.5.2.5  State aid prohibition 

 

The interaction/overlap between the market distortions provisions and the State aid prohibition 

(Articles 107 and 108 TFEU) has been touched upon in previous Sections, particularly in the 

case study on the never implemented Dutch Group interest box regime (see Section 9.2.5).2332 

Both sets of provisions prohibit national tax regimes and practices jeopardizing free 

competition in the internal market and serve the same overall purpose: an EU internal market 

with a level playing field for all economic operators. Conceptually, many national distorting 

tax measures and practices may also fall within the ambit of the State aid prohibition, because 

of the broad interpretation of the notion of State aid by the Commission and the CJEU, for 

example, in the landmark Case C-106/09 (‘Gibraltar’)2333 (much wider than at the time of the 

Spaak report), and the less strict interpretation of the concept of market distortions by the 

Commission since its 1991 market distortion policy note on the issue (see Section 9.2.4).  

 

Scope overlap will only occur, however, where a market distorting tax measure of a Member 

State also selectively benefits certain undertakings or certain productions within the meaning of 

Article 107 TFEU (and does not exist in (most of the) other Member States, as indeed, the 

market distortion rules only address distortions due to disparities). Although the State aid 

prohibition, like the free movement rights, does not address disparities, but only unilateral 

(selective) measures, it may thus, nevertheless, in theory, overlap with the market distortion 

rules, as obviously also unilateral measures may cause market distortions, as became apparent 

from the measures discussed in Section 9.4 above, which were addressed under the market 

distortion rules.  

 

In practice, however, the State aid prohibition and the market distortion rules, in principle, 

exclude each other, as the market distortions rules have a subsidiary character: they are a ‘safety 

valve’ for cases in which all other EU law remedies fail to remedy the market distortion which 

needs to be eliminated. If it can be tackled by the Commission under the State aid prohibition 

because it is selective, then there is no need and, therefore, no scope for the market distortion 

provisions.  

 
2332 For a comparison of the criteria of the market distortion rules and the State aid rules, see Wattel, P.J. (2016), 

p. 185-196. See also opinion of AG Geelhoed of 18 September 2003 in Case C-308/01 (GIL Insurance and 

Others), ECLI:EU:C:2003:481, par 60. 
2333 See Case C-106/09 (Commission and Spain v Government of Gibraltar and United Kingdom; ‘Gibraltar’), 

ECLI:EU:C:2011:732. 



 400 

 

 

9.5.2.6  Conclusions 

 

In the tax area, the scope of the market distortion rules hardly overlaps with the scope of the 

TFEU free movement rights because (i) Article 116 TFEU only addresses market distortions 

caused by disparities while the treaty freedoms do not apply to market restrictions due to 

disparities and (ii) for distortions caused by violations of free movement (i.e., by discriminatory 

tax measures), there is no need and, therefore, no scope for Article 116 TFEU, as the free 

movement rights have direct effect and violations can be tackled directly by the national Courts 

or by infringement actions by the Commission. Neither is there much overlap with the State aid 

prohibition, as again, also that prohibition does not address disparities, and more importantly: 

where distorting measures or practices are distortive because they are selective, they can be 

prohibited by the Commission, and there is no need and therefore no scope for the market 

distortion rules. 

 

There may be some overlap between the market distortion rules and the general harmonization 

provisions of Articles 114(2) juncto 115 TFEU, but again, the market distortion rules are of a 

subsidiary nature, and applying them is only appropriate where a fiscal market distortion (i) 

occurs between only two or a few Member States, (ii) is significant and cannot wait to be 

eliminated by the adoption of uncertain future harmonization measures on the basis of Article 

115 TFEU, and (iii) can be overcome by unilateral adaptation of the law(s) or practice(s) of one 

or only a few Member State(s). In such a case, EU-wide tax harmonization on the basis of 

Article 115 TFEU would not make sense, but would violate the subsidiarity and proportionality 

principles.  

 

Finally, there is an abundant overlap in scope between the Code of conduct for Business 

Taxation and the market distortion rules. In fact, what the Member States and the Commission 

have been doing within the framework of the Code of Conduct, had legally better been based 

on the market distortion provisions. Applying reconciliatory interpretation, one may consider 

the work by the Code of Conduct Group, facilitated by the Commission, as the Commission’s 

‘consultation of the Member States concerned’ as referred to in Article 116 TFEU, and the Code 

itself as ‘another appropriate measure’ within the meaning of that provision, although one may 

doubt whether the Code is ‘provided for in the Treaties,’ as it would seem that political 

gentlemen’s agreements and the OMC are by definition not provided for in the Treaties. 

 

 

9.5.3 Procedural and organizational issues  

 

As observed in Section 9.3, the Commission is not monitoring existing and new potentially 

distorting national (tax) regimes and practices under the market distortion provisions (other 

than within the framework of the Code of Conduct for Business Taxation). Unlike in the area 

of State aid, a robust and up to date Commission policy for enforcing market distortion rules is 

lacking apparently, mainly because the Commission interprets the market distortion provisions 

still largely as narrow as the Spaak report did some sixty years ago, even though it somewhat 

relaxed the conditions for using the market distortion rules in its 1991 policy note on the scope 

of these rules (see Section 9.2.4 above). Consequently, Member States do not seem to be aware 

of their legal obligation under Article 117 TFEU to notify new potentially market distorting 

measures and practices, and if they are, they probably consider themselves fully discharged of 

that obligation by their participation in the Code of Conduct Group.  
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Since the market distortion rules have a subsidiary character, and there is no need for them 

where other EU law provisions are effective in taking away market impediments, such as the 

ever-expanding free movement rights and State aid rules, little scope seems left for the market 

distortion rules, except the area covered by the Code of Conduct for Business Taxation, 

indicating that both the Commission and the Member States do not care very much for these 

provisions and prefer the Open Method of Coordination (see Chapter 3). Finally, it also seems 

unclear which Commission Directorate is responsible for enforcing the market distortions rules 

(see Section 9.3). 

 

 

9.5.4 Conceptual issues  

 

As highlighted in Section 9.2.4, since the creation of the common market (now: internal market) 

by the Treaty of Rome of 1957, there has been uncertainty about the notion of a market 

distortion as referred to in Article 116 TFEU. The relaxation of the Commission’s conditions 

for engaging the market distortion rules in the ’80s of the previous century did not bring much 

clarity on this point.  

 

However, it is true that definitely not all market distortions due to disparities are addressed by 

the market distortion rules, and it is difficult to draw the line between disparities which need to 

be dealt with by general harmonization measures, such as a common corporate tax base (it is 

submitted that the European Parliament was clearly wrong in asking the Commission to use 

Article 116 TFEU to get the Member States to agree on a C(C)CTB, as base harmonization of 

a very significant tax clearly seems to come under Article 115 TFEU instead of Article 116 

TFEU), and specific competition distorting disparities referred to in Article 116 TFEU.  

 

The Commission has a point in arguing that Article 116 is not applicable where Article 115 is 

or should be applied, and that the former is not intended to circumvent the latter (on the 

contrary: Article 116 TFEU is meant to cover the area not (yet) adequately covered by Article 

115 TFEU in cases of a certain emergency), but it is unclear where Article 115 TFEU stops and 

under which circumstances Article 116 TFEU takes over from Article 115 TFEU. 

 

 

9.5.5 Political unfeasibility  

 

By far, the most important reason for not applying the market distortion rules would seem to be 

of a political nature. No-one wants them to be applied, except the European Parliament. The 

Commission may threaten to use them, but does not do so, probably because it can be certain 

that any (special) directive proposal on the basis of Article 116 will be voted down. As observed 

in Sections 9.1 and 9.2.5, most Member State do not want the unanimity requirement of Articles 

114(2) and 115 TFEU in tax matters to be ‘circumvented’. As a Commission official observed 

at an ACTL-seminar at the University of Amsterdam in 2013, the Member States much prefer 

the diplomatic Code of Conduct approach (soft law) over the market distortion rules approach 

(hard law) as “they are afraid that at some future moment, this nuclear weapon could be turned 

against them!”2334.  

 

 

 
2334 See De Boer, R.A. and Nouwen, M.F. (2013), p. 131. 
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9.6  Summary and conclusions 

 

Before and after the adoption of the Code of Conduct for Business Taxation in late 1997, the 

European Commission, the European Parliament, the judiciary, and legal scholars have drawn 

attention to the possible use of the EU market distortion provisions (Articles 116 and 117 

TFEU) to effectively counter remaining market distorting tax disparities and harmful tax policy 

competition. One must, however, conclude that the Treaty provisions have remained a dead 

letter so far. Only during the sixties and seventies of the past century, the Commission used the 

anti-distortion procedure to address national distorting measures and practices of Member 

States. This did not always lead to satisfactory results. Urged by the European Parliament’s 

ongoing pressure to reactivate this instrument to ‘circumvent’ the unanimity requirement in 

direct tax matters to end prolonged veto deadlocks on tax avoidance solutions, the Commission 

recently announced to reconsider using Articles 116 and 117 TFEU in direct tax matters. This 

raises the question as to what extent these market distortion provisions are an alternative or a 

complement to the Code to curb tax avoidance and harmful tax policy competition. 

 

It is true that, legally, they seem to provide the Commission with an appropriate instrument to 

act swiftly and effectively against remaining distortive fiscal market disparities. They 

apparently were intended to function as a ‘safety valve’ and as a lex specialis. This follows 

from the facts that their application requires a certain seriousness and specificity of the market 

distortion which needs to be eliminated and that their application does not require unanimity in 

the Council, as the (tax) harmonization provision of Article 114(2) juncto Article 115 TFEU 

(lex generalis) do, but merely qualified majority, precisely to be able to overcome a deadlock 

caused by one or a few unwilling Member State(s) unilaterally distorting the internal market.  

 

Even though the Commission is currently, for different reasons, not using its powers under the 

market distortion provisions, it is, in principle, obliged to eliminate existing market distortions 

and to prevent new distortions. The Commission’s crucial role in the enforcement of Articles 

116 and 117 is demonstrated by the fact that the Commission must: (i) be convinced that the 

distortion has significant effects on the conditions of competition in the EU internal market; (ii) 

consult the Member States concerned in order to carefully balance the conflicting interests of 

the internal market and of the stated public interests of the Member State(s) involved; and (iii) 

if this consultation does not result in elimination/avoidance of the distortion, it must, in 

principle, submit a (special) directive proposal to the European Parliament and the Council, 

which – acting as co-legislators with equal rights under the ordinary legislative procedure – 

jointly have to adopt the directive aimed at eliminating/avoiding the market distorting (fiscal) 

disparity (or it must take any other appropriate measure, for example, a recommendation). 

 

This Chapter showed that the introduction of the Code, in fact, institutionalized a permanent 

plenary consultation procedure in the area of tax competition – which may be viewed as 

application of the consultation requirement in Article 116 TFEU – based on an Open Method 

of Coordination where Member States – guided, supported and facilitated by the Commission 

– in the Code of Conduct Group not unsuccessfully blacklisted and rolled back (eliminated) 

many internal market distorting tax regimes and practices of Member States (pseudo-case law; 

Chapter 7). Likewise, the development, within the Code Group, of common tax policies for 

competition sensitive tax issues (pseudo-legislation; Chapter 8) can be seen as a plenary mutual 

consultation addressing generic fiscal distortions for which no specific Member State(s) can be 

blamed. By slowly cleaning their corporate tax systems themselves, the Member States take 

away the necessity for the Commission to rely on the market distortion rules (and the State aid 

prohibition).  
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Also, this Chapter clarified that the free movement rights and the State aid prohibition, whose 

scope overlaps with the scope of the – subsidiary – market distortion rules, already ensure 

elimination of many market distorting tax regimes of Member States. The CJEU tends to 

interpret the free movement rights very broadly to address unlawful (negative) discriminatory 

national fiscal measures, which narrows the field of application of the market distortion rules 

as well. Additionally, the Commission itself is stretching its State aid powers to eliminate 

unlawful (positive) selective fiscal measures and (transfer pricing) practices of Member States, 

especially distortive ruling practices. Conceptually, many national distorting tax regimes may 

fall within the ambit of the State aid prohibition, because of the broad interpretation of the 

notion of State aid by the Commission and the CJEU vis-à-vis the strict interpretation of the 

concept of market distortions by the Commission. In practice, however, the State aid prohibition 

and the market distortion rules, in principle, exclude each other, as the market distortions rules 

have a subsidiary character: they are a ‘safety valve’ for cases in which all other EU law 

remedies fail to remedy the market distortion which needs to be eliminated. If it can be tackled 

by the Commission under the State aid prohibition because it is selective, then there is no need 

and, therefore, no scope for the market distortion provisions.  

 

So what room remains for the market distortion rules to complement the Code of  Conduct 

Group efforts in tackling harmful tax competition? On a general note, it is clear that harmful 

tax policy competition, for the very fact that it is ‘harmful’, i.e., causing  ‘fiscal degradation’ (a 

race to the bottom, subsidizing mobile capital, disadvantaging all other bases of taxation, and 

jeopardizing interstate fiscal equity: ‘beggar thy neighbour’), constitutes a major internal 

market distortion, inviting wholesale tax avoidance. Theoretically, i.e., legally, the market 

distortion rules could complement the Code in addressing national regimes of Member States 

(pseudo-case law; Chapter 7) which use or create disparities, and which the Group does not 

succeed in prohibiting or rolling back. If a small number of Member States blocks an otherwise 

unanimous decision condemning a harmful measure, the Commission could use the anti-

distortion procedure to address that fiscal regime, if necessary by submitting a special directive 

proposal to the Council and the Parliament. The use of the market distortion rules would be 

justified, because (i) one single or only a few Member States cause the fiscal market distortion; 

(ii) the distortion is clearly significant and cannot wait to be eliminated by adoption of very 

speculative and uncertain future comprehensive direct tax harmonization; and (iii) it can be 

eliminated/avoided by unilateral adaptation of the law or practice of the Member State(s) 

involved. In such a case, the use of the market distortion rules seems legally appropriate as a 

subsidiary lex specialis to Articles 114(2) and 115 TFEU in order for the Union to be able to 

take effective action against a significant market distortion where harmonization across the 

board would be an unnecessary and therefore disproportionate measure.  

 

However, in reality, i.e., politically, it is not very likely that the market distortion rules will be 

engaged successfully against one or a few Member State(s). Member States' rejection in 1967 

of the Commission’s special directive proposal addressed to Germany to roll back (eliminate) 

an indirect tax measure, demonstrates that (most) Member States probably will vote against 

such a legislative proposal, not because of disagreement with its content, but to avoid the anti-

distortion weapon to be turned against themselves in future. There are not many Member States 

which do not cherish their fiscal veto right. Also, the Commission still interprets the notion of 

a market distortion in Articles 116 and 117 TFEU largely as narrow as the Spaak report did 

some sixty years ago, even though it somewhat relaxed the requirements for their application 

in its 1991 market distortion policy note, and even though it regularly threatens the Member 

States to engage these provisions in the area of harmful tax competition.  
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However, even a modernized and wider market distortion curbing policy cannot tackle all types 

of distortions, considering the subsidiary ‘safety valve’ and specific character of the market 

distortion provisions. Where a market distortion is too generic in nature, for example, where it 

is caused by very low or zero mainstream corporate tax rates, the resulting fiscal disparity is 

too unspecific to be addressed under the market distortion provisions, and can only be addressed 

under the Treaty provision for harmonization of national legal systems (Articles 114(2) and 115 

TFEU; the lex generalis). The market distortion rules seem, therefore, not appropriate as an 

alternative or a complement to the Code in addressing general competition sensitive tax issues. 

Such very generic tax distortions cannot be imputed to one or only a few Member State(s). 

Where a small group of Member States fails to implement common tax policies agreed within 

the Code Group (pseudo-legislation; see Chapter 8)), this non-observance cannot simply be 

addressed under the market distortion rules given the primacy of the direct tax harmonization 

provision (Article 115 TFEU). Allowing direct tax harmonization on the basis of the market 

distortion rules would undermine the unanimity rule of Article 114(2) juncto Article 115 TFEU.  

 

Considering the abovementioned legal, procedural, organizational, conceptual, and political 

issues, the market distortion rules seem not very appropriate to address most shortcomings that 

arise from the work of the diplomatic Code of Conduct Group today. 
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CHAPTER 10 

 

SUMMARY, CONCLUSIONS, AND OUTLOOK 

 

INSIDE THE EU CODE OF CONDUCT GROUP: 20 YEARS 

OF TACKLING HARMFUL TAX COMPETITION 

 
 

1. Introduction 

 

The twentieth anniversary of the Code of Conduct Group (Business Taxation) on 9 March 2018 

is a good occasion to ask the research question to what extent the Code of Conduct for Business 

Taxation and its governing body, the Code of Conduct Group, have been successful in realizing 

the goal of the Code; i.e., curbing harmful tax competition and with that, reducing tax avoidance 

opportunities within the EU. Answering this question has not been easy, given the Group’s 

diplomatic character, implying confidentially and closed meetings. With the help of the EU 

Transparency Regulation and much persistence, more than 2,500 unpublished documents on 

the work of the Group were obtained from the Council and the Commission. They proved to be 

of great scientific value and provide a rare glimpse into the decision-making process and results 

of the Group, and with that, into its effectiveness and the positions of individual Member States 

on preferential tax regimes and tax avoidance practices.  

 

This study discussed and evaluated the work of the Group. It assessed the substance and 

effectiveness of the Group’s decisions in respect of national preferential tax regimes (pseudo-

case law (Section 7.1); one-country issues) and in respect of coordinated tax policies on general 

competition sensitive tax issues (pseudo-legislation (Section 7.2); two-or-more-country issues), 

as well as the interaction between the Code (soft law) and hard law, notably the EU State aid 

rules and the market distortion rules (Section 8). First, however, this study analyzed the 

historical background and purpose of the Code (Section 2), its legal status (Section 3), the 

governance and working methods of the Code Group (Section 4), and the geographical and 

substantive scope of the Code (Sections 5 and 6). Indeed, both the nature and scope of the Code 

and the governance and working practices of the Group have a major impact on the Group’s 

effectiveness in addressing harmful tax policy competition and with that, in reducing 

international tax avoidance. This final Chapter concludes with an outlook on the Group’s future. 

 

 

2 The historical background and purpose of the Code (Chapter 2) 

 

This study has shown that the drafting of the Code was a tedious and delicate process, but led 

to a landmark adoption of a diplomatic gentleman’s agreement, i.e., the Code of Conduct for 

Business Taxation, to avoid ‘fiscal degradation’ (loss of tax base and revenue) caused by 

excessive tax policy competition between Member States. Following the Ruding Report (1992), 

which already warned against the harmful effects of increasing tax competition between 

Member States, EU-Commissioner Monti in 1996 proposed a Code of Conduct as the central 

pillar of a comprehensive ‘tax package’, consisting of both legislative and non-legislative 
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measures in different tax fields, representing a balance of interests between Member States, 

with both sticks and carrots for everyone.  

 

The non-legally binding Code, based on political agreement, diplomacy and confidentiality, 

appeared to be quite useful after it had become clear that some degree of harmonisation of the 

base of corporate taxation, and a minimum tax rate, as proposed by the Ruding Report, was 

unrealistic given the unanimity requirement in taxation matters and the general perception 

among most Member States that harmonisation would seriously undermine their national 

sovereignty. The impressive work by the Commission’s Taxation Policy Group, headed by 

Commissioner Monti, paved the way for the ground-breaking political agreement, on 1 

December 1997, on a tax package consisting of (i) the Code of Conduct in the form of a Council 

Resolution (see Section 3) and (ii) a call on the Commission to submit proposals for EU 

directives on savings income and cross-border intragroup interest and royalty payments. The 

political link between the Code and the two other parts of the tax package has been of vital 

importance in reaching political agreement on the elimination of many harmful tax regimes 

during the Group’s first years of work. 

 

Furthermore, the Code’s travaux préparatoires uncover the policy considerations underlying 

the adoption and the non-adoption and the framing of (proposed) provisions of the Code, 

including the following insights: 

- Member States swiftly agreed on a non-binding political nature of the Code, rather than 

pursuing the adoption of a legally binding instrument, which could have been more effective 

if adopted, given that Member States sometimes failed to comply with their political 

commitments (see Section 7), but which ran a more serious risk of not being adopted at all; 

- Until the very last minute, Member States remained deeply divided on the question of 

whether or not to bring special tax arrangements for employees within the scope of the 

Code, eventually leading to the omission of such regimes; 

- Inclusion of indirect taxation regimes was not considered feasible, nor was a separate 

measure for such regimes, given the complexity of the problems in this area and the 

resistance of several Member States; and 

- Member States did not consider it useful to include sanctions for non-compliance in the 

Code; peer pressure and moral/political sanctions, especially in the form of discussions in 

the Council, possibly leading to Council conclusions, were considered sufficient. In 

hindsight, the correctness of this assumption may be doubted in the light of the lack of 

compliance by certain Member States, especially in the field of pseudo-legislation (see 

Section 7). 

 

 

3. The legal status of the Code (Chapter 3) 

 

The Code is ‘soft law’; it was adopted in the form of two atypical acts: (i) a mixed Resolution; 

and (ii) (annexed to) Council Conclusions. It is a ‘mixed’ resolution because it was adopted 

jointly by the Council and the Representatives of the Governments of the Member States, 

meeting within the Council. The consent of the latter was a prerequisite since the material and 

geographical scope of the Code affects the sovereign competences of Member States.  

 

This study characterized the Code as an informal para- and pre-law steering instrument. Its 

policy steering function is evident from the (i) Preamble to the Resolution, which underlines 

the political need for joint EU-action to tackle harmful tax competition to achieve important 

internal market objectives and (ii) the Resolution itself, which specifies a set of principles and 



 408 

criteria to be implemented and respected by all Member States, even though they are not legally 

binding. It is ‘informal’ because a (mixed) resolution is not provided for in the EU Treaties. 

The Code, to the extent it is implemented by the Group through pseudo-case law, has a para-

law function, as it is used as a permanent alternative to the hard-law harmonization which the 

Member States wish to avoid. To the extent the Code is implemented through agreed soft law 

policies, which qualify as pseudo-legislation, it also has a pre-law function, as in some cases, 

these agreed common policies serve as a forerunner to legally binding solutions, such as the 

anti-tax avoidance directives (ATAD 1 and 2) and the inclusion of the obligation to 

automatically exchange cross-border rulings in the directive on administrative cooperation 

between the Member States (DAC 3).  

 

Also, this study concluded that the Code is a manifestation of the Open Method of Coordination 

(OMC). It clearly contains most of the paradigm OMC-features, notably: guidelines; worst 

practice definitions (harmful tax practice criteria; see Section 6) and best practice definitions 

(common soft law tax policies; see Section 7.2); benchmarking; agreed principles and criteria; 

time-tables; periodic monitoring and evaluation; and peer review, if necessary in the form of 

naming and shaming. Its implementation through pseudo-case law (see Section 7.1) has resulted 

in the dismantling of many harmful tax regimes, contributing to the convergence of Member 

States' national rules, which is an important goal of the OMC. Convergence in the field of 

pseudo-legislation (see Section 7.2) has so far been limited, however, and which was, moreover, 

often poorly implemented by Member States.  

 

While there are many similarities in both the characteristics and the convergence objective 

between the Code and the OMC, three important OMC-features/objectives seem to lack, 

however: transparency, involvement of stakeholders and involvement of national parliaments. 

This shows that the political logic of the Code does not fit well with other major OMC-goals, 

such as participatory governance and social learning. Stakeholders in the public tax avoidance 

debate, including the business community, non-governmental organisations and academia, and 

even parliaments have so far been largely kept away from the work of the Group. 

 

 

4. The governance and working methods of the Code of Conduct Group (Chapter 4) 

 

This study analyzed and evaluated the governance and working methods of the Group, as well 

as the level of involvement of stakeholders in the Code’s decision-making process. The Code 

of Conduct Group reports to the Council, formally through the diplomatic Comité des 

Représentants Permanents (Coreper), bringing together Member States’ ambassadors, but in 

practice, the Group mostly takes political decisions itself. Reports and draft Council 

Conclusions prepared by the Group are generally adopted by the Council without discussion. 

Only occasionally unresolved Code-issues are debated by Member States’ Finance Ministers, 

but recent initiatives seek to increase the Council’s political involvement. 

 

The Group consists of representatives of the Member States, the Commission and the Council 

Secretariat. In the early years, senior officials closely linked to Member States' Finance 

Ministers attended the Group's meetings, but over the past fifteen years, Member States have 

often sent delegates at a more technical level. As the work has become increasingly delicate 

and complex over the past decade, especially due to the increased focus on the development of 

soft law policies for general competition sensitive tax issues, this study considers it feasible that 

Member States are represented at a politically higher level, as also foreseen in the Group’s 
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operating rules. The common BEPS-challenges currently facing, the Group would seem to 

deserve and require politically strategic decision-making. 

 

This study also showed that although the weight of the so-called Preparatory Group - consisting 

of the Chair, the two Vice-Chairs and representatives of the Commission and the Council 

Secretariat - is unclear, a proposal (2015) from the G5 Member States to strengthen its 

preparatory capacity underlined that its impact on decision-making should not be 

underestimated. As of 2019, the Group is supported by two SubGroups, one for internal affairs 

(intra-EU matters) and one for external affairs (third-country matters). This should allow for 

more in-depth technical discussions at SubGroup level, allowing the Group itself to focus on 

general, procedural and strategic Code-issues. There was little political appetite for the G5-

proposal for a revised governance structure, consisting of a Chair with high-level political 

leadership and a direct link to the Ecofin Council. 

 

Although the Commission has no vote in the Group, and its role is formally of a facilitating - 

technical - nature, its independent, advisory and roll-back supervisory role has been of great 

significance for achieving tangible pseudo-case law and pseudo-legislation. The Commission 

has, in reality, been the motor of the process, inter alia, because it prepares descriptions of 

potentially harmful regimes and drafts initial assessments, it actively takes part in the 

discussions in the Code Group and is often asked for its opinion, orally and in writing, and it 

supervises the implementation of the standstill and rollback commitments. In addition, the 

Commission has frequently used its State aid powers to convince reluctant Member States to 

be more forthcoming towards reaching a consensus in the Code Group (see Section 8).  

 

The General Secretariat of the Council is the Group’s secretariat. It supports the Group in 

procedural matters, from organising and coordinating its meetings to advising the Group's Chair 

both tactically and substantively. As Secretariat officials generally enjoy a high level of trust 

and respect from Member States, their influence on decision-making may be significant. 

Despite not being formally involved in the Code's decision-making process, the European 

Parliament’s investigation committees (TAXE 1, 2, 3) have been successful in influencing the 

work, governance and operation of the Group. 

 

The Group's decision-making is shown to be based on a ‘broad consensus’ principle; i.e., in 

fact a quasi-unanimity rule. The Group is able to agree on a particular file even with one, two, 

or even three dissenting Member States. In such cases, the Group’s report to the Ecofin Council 

mentions that ‘the Group agreed’, but dissenting opinions are reflected in footnotes. Dissenting 

Member States have the chance to prevent the adoption of the report at Council level, where 

decision-making takes place by unanimity, but this study showed that, in reality, they rarely 

did.  

 

Nonetheless, an analysis of the Group’s work also showed that at times it was difficult or 

impossible to reach broad consensus, resulting in certain forms of harmful tax competition not 

being adequately addressed (see Section 7.1). Recent proposals to abandon the broad consensus 

rule have been strongly criticised by several Member States. However, the Group agreed (2016-

2017) to involve the Ecofin Council more systematically in its work, in particular where broad 

consensus on the harmfulness of an individual tax regime or on the drafting or monitoring of a 

soft law policy proves unattainable. It was also agreed to encourage the Ecofin Council to 

debate strategic Code-matters. However, this study concluded that neither of these initiatives 

has produced much follow-up until now. 
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Member States still strongly adhere to the Group's diplomatic character, being convinced that 

the Group cannot function adequately if confidentiality is not guaranteed, but persistent 

criticism of particularly the European Parliament on the Group’s lack of transparency and 

opaque working methods prompted the Member States to agree on initiatives for increasing the 

Group’s transparency and strengthening and formalizing its working practices. This study 

concluded that publication of more detailed public progress reports and of agreed descriptions 

and final assessments of national tax regimes has improved public accountability. By contrast, 

transparency of pseudo-legislation decision-making and implementation has barely improved. 

A recent proposal tabled by the Netherlands to actively publish pseudo-legislation proposals - 

like legislative proposals of the Commission - has been dismissed by a large majority of 

Member States. Likewise, there appeared little support for the Dutch proposal to produce and 

publish a detailed report after each meeting. 

 

This research further showed that the standstill and rollback notification and the assessment 

procedure have recently been refined and made more transparent. Where most Member States 

attach considerable importance to having their tax regimes cleared by the Group, there have 

also been instances where information on harmful practices only came to the attention of the 

Group after notification by (anonymous) other Member States or by the Commission. Clear and 

objective criteria in the new guidance should ensure that Member States fully respect their 

standstill and rollback obligations. Working methods have also been strengthened and 

formalised to ensure more effective monitoring of Member States' compliance with pseudo-

legislation and other soft law adopted by the Group. In the past, both large and small Member 

States often did not implement agreed common policies adequately (see Section 7.2). 

 

 

5. The geographical scope of the Code (Chapter 5) 

 

The Code’s geographical scope is very broad, which has contributed to the dismantling of many 

preferential tax regimes worldwide. It applies within the geographical scope of the Union 

Treaties, which means that Member States, their Outermost Regions (OMR’s) and European 

territories whose external relations are the responsibility of a Member State (currently only 

Gibraltar) are integrally subject to the Code. But the Code’s geographical scope reaches further 

than EU-territory: in accordance with its geographical extension clause, its principles must also 

be respected in territories other than those to which the Treaties apply, in particular in Member 

States' Overseas Countries and Territories (OCT’s) and in some small islands with a special 

connection to a Member State. As regards this latter category, this study showed that the 

Group's work in relation to the British Crown Dependencies is particularly salient. This study 

concluded that the Group has been quite successful in promoting the Code’s principles and 

criteria vis-à-vis third countries. Notably, the dialogue with two neighbouring third countries, 

i.e., Liechtenstein and Switzerland, and impressive recent work on an EU tax haven blacklist, 

have led to the repeal of many harmful preferential tax regimes outside the EU.  

 

 

6. The substantive scope of the Code (Chapter 6) 

 

Based on an analysis of the Code, its travaux préparatoires, the Group’s pseudo-case law, and 

recently published working practices, this study identified the following four-step approach 

generally followed by the Group in assessing whether a national preferential tax regime is 

compatible with the Code: 
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Step 1: Is the tax regime within scope?  

The tax regime must be a business taxation measure that significantly affects, or may affect, 

the location of business activities in the EU. Contrary to what one would expect, this study 

demonstrated that the question of significant impact seems to play only a limited role in 

assessments of national regimes. Only occasionally, this element has been considered under 

step 4, at specific request of a Member States in an attempt to convince the Group that its regime 

should not be considered harmful. This research made clear that the Group seems to assign 

most importance to the question of whether the regime is a ‘business taxation’ measure. This 

term, which mainly includes taxes levied on business profits at company level, is interpreted 

broadly. Personal income taxation falls in principle outside the Code. Member States and the 

Commission have argued that preferential regimes for employees and wealthy individuals 

needed to be dealt with by the Group, either within the existing mandate or by formal extension 

of it, but so far, they did not have any success. Although clearly covered, this study revealed 

that EU shipping regimes and EU investment fund regimes have so far been left aside.  

 

Step 2: Is the tax regime potentially harmful?  

To answer this question, the gateway criterion is decisive. It prescribes that the regime must 

provide for a significantly lower effective level of taxation compared to the normal level of 

taxation under the benchmark tax system. It operates as the standalone indicator for the 

identification of a potentially harmful regime, the assessment criteria (step 3) featuring as 

additional indicators for evaluating whether it is also factually harmful. This study underlined 

that the gateway criterion is crucial, because, from a Code-perspective, there is in principle 

nothing wrong with a competitive (very) low standard corporate tax rate. The Group has 

approved several mainstream zero rate tax systems, most notably those of British Crown 

Dependencies. A problem only emerges when the measure departs from the benchmark tax 

system, mainly in favour of highly mobile activities. That this condition should not be 

interpreted restrictively is demonstrated by the fact that participation exemption regimes and 

NID-regimes are considered to fulfil this test. Finally, this research showed that proposals 

(2015-2019) of the Commission and several Member States to formally extend the gateway 

criterion, covering measures and administrative practices that provide for a level of taxation 

below a particular (effective) tax rate have proven controversial.  

 

Step 3: Is the tax regime actually harmful?  

This study showed that for the evaluation of the factual harmfulness of a potentially harmful 

tax regime, the Group considers the following non-exhaustive list of assessment criteria:  

- Ring-fencing I: the tax advantage is de jure or de facto only or mainly available to non-

residents or in respect of transactions carried out with non-residents (off-shore 

characteristics). This study showed that this criterium consists of two alternative 

elements/assessments; i.e., a de jure assessment, which involves a legalistic interpretation 

of the rules attached to the regime, and a de facto assessment, which analysis the real effect 

of the regime. 

- Ring-fencing II: the domestic market is de jure or de facto protected against the tax 

advantage, ascertaining that the advantage does not erode the existing domestic tax base of 

the Member State concerned, but only (negatively) affects the mobile tax base of other 

countries. Likewise, this criterium consists of similar alternative elements/assessments.  

- Substance criterium: the granting of the tax advantage irrespective of a real economic 

activity and irrespective of substantial economic presence of the taxpayer in the Member 

State concerned. This research demonstrated that the real economic activity test (which 

considers the nature of the activity that benefits from the regime) forms the basis of the 

assessments. The substantial economic presence test (which focusses on the factual 
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manifestation of the activity that benefits from the regime) is applied if there is uncertainty 

as to  whether the real economic activity test is met (e.g., in the case of highly mobile 

activities). Additionally, the Group recently agreed that all regimes should henceforth meet 

the ‘nexus test’, requiring that there should be an adequate de jure and de facto link between 

real economic activity carried on by the companies benefitting from the preferential 

treatment and the profit for which that tax treatment is granted. 

- Profit determination criterium: the rules for the determination and allocation of profits 

within an international group of companies depart from internationally accepted standards, 

especially the arm’s length principle, but also the profit allocation principle for permanent 

establishments, the symmetry principle (exemption of profits only if also losses are non-

deductible), etc. 

- Transparency criterium: the regime is not (fully) published in legislation or guidelines   

and/or subject to administrative discretion. This study revealed that the following three 

factual tests are applied: is the regime (i) set out in legislation?; or (ii) otherwise fully 

published in the form of regulations or guidelines?; or (iii) subject to administrative 

discretion? The first two tests target non-transparent tax practices offering preferential 

treatment on a case-by-case basis (unpublished practices derogating from statute law), and 

the third test identifies tax practices leaving room for administrative discretion.  

 

This research has made clear that the main question for the Group is how to apply these 

assessment criteria to different types of preferential tax regimes. By drawing up guidelines, 

most recently on NID-regimes, the Group seeks to address this issue. 

 

Step 4: Is the harmful tax regime nevertheless justified? 

This research concluded that a range of diverse criteria and factors have periodically played an 

important role as a justification to exclude, at the request of a Member State, a regime from 

being assessed harmful by the Group, including:  

- written justifications (market justifications); i.e., (i) the absence of harmful effects on 

other Member States’ economies and (ii) necessary support for the economic 

development of certain regions (underdevelopment justification).  

- unwritten justifications (competitiveness justifications). 

- precedence; Member States have periodically – with varying degrees of success – 

claimed equal treatment on the basis of a similar tax regime of another Member State 

already approved by the Group in the past. 

 

 

7. Evaluating the work and effectiveness of the Group (Chapters 7 and 8) 

 

This study concluded that the work of the Group on blacklisting and phasing out harmful tax 

regimes (pseudo-case law; one-country issues) and on common tax policies for competition 

sensitive tax issues (pseudo-legislation; two-or-more-country issues) have clearly (i) converged 

Member States’ tax systems; (ii) reduced many internal market distorting regimes, and (iii) 

contributed to a more transparent and fairer tax landscape within the EU. Moreover, it 

concluded that both the Group’s pseudo-case law and its pseudo-legislation can be considered 

to form part of the acquis communautaire, which cannot be disregarded by (future) Member 

States and their dependent or associated territories, nor by third countries in their relations with 

the EU. This study further observed that in many cases the Code’s political signature has 

probably played a positive role by providing flexibility and momentum for achieving results, 

but also that the work of the Group experienced many setbacks and that several tax policy issues 

remain unresolved. In the next Subsections, category-specific conclusions are presented on the 
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Group’s work and effectiveness in the areas of pseudo-case law (Section 7.1) and pseudo-

legislation (Section 7.2). 

 

 

7.1 Pseudo-case law (Chapter 7) 

 

An analysis of the Group’s documents made available to the author shows that the Group has 

been successful in the rollback of many - often not very transparent - national preferential tax 

regimes of Member States, their dependent or associated territories, and even third-countries, 

particularly after the recent drawing up of the EU tax haven blacklist. It demonstrates that the 

Group’s pseudo-case law restricts Member States’ tax sovereignty as States and that their 

dependent territories must respect the limits outlined by the Group when introducing new tax 

regimes. At the same time, the Group’s pseudo-case law has provided more clarity and certainty 

for business and more stability of the investment climate in the EU. All Member States have to 

stick to the agreed pseudo-legal principles, and their compliance to the Group’s decisions 

appears satisfactory. 

 

The Group’s pseudo-case law often does not state clear reasons why individual national tax 

regimes have been accepted or found harmful. For most types of regimes, however, it provides 

pseudo-legal principles, which can be used as a benchmark by Member States when introducing 

new tax regimes. The Group has accepted many regimes providing for a significant lower 

effective tax rate than the standard rate for specific types of income (e.g., intellectual property 

income, interest income, capital gains, deduction for equity, liquidation losses, etc.). Like the 

State aid prohibition, the Code thus allows Member States a certain discretion to tax a specific 

type of income, sector or region at a lower effective rate without automatically leading to 

disapproval.  

 

This study derived the following category-specific conclusions from the Group’s pseudo-case 

law: 

-  Generic corporate tax regimes have been considered harmful where specific types of 

passive income (e.g., interest or royalties) were effectively taxed at a significantly lower 

level than the standard rate.  

-  Shareholder tax regimes have been labelled harmful where the combination of the 

general corporate tax system and the shareholder tax regime provided a significantly 

low(er) effective tax level on foreign investors’ business profits, while that combination 

at the same time ensured taxation of existing domestic business profits at the standard 

tax rate, producing de facto ring-fencing. 

- Interest regimes for non-conduit situations offering preferential treatment for intra-

group interest income and/or interest expenses are not harmful per se. However, they 

are harmful if the domestic tax base is protected (ring-fenced) in any way, particularly 

where the regime only benefits transactions with non-residents and, therefore, is not 

open to domestic-source intra-group interest income.  

- NID-regimes, either equity stock-based or incremental, are accepted methods to reduce 

the indebtedness of (multinational) companies and to improve their debt/equity ratio by 

reducing the fiscal bias against equity financing. Both types of regime, however, run the 

risk of being considered harmful if they are not equipped with an adequate anti-abuse 

framework to prevent tax avoidance through intra-group transactions.  

- Intellectual property regimes, either front-end (cost) based or back-end (income) based, 

are considered acceptable methods to promote research and development. Considering 

the importance of a prosperous innovation sector in the EU, the Group embraced front-
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end regimes as an effective policy instrument for boosting research and development, 

which are in principle not harmful as they are budget-limited, i.e., based on the research 

and development expenditures actually incurred and by nature require economic 

substance and presence. The picture regarding back-end regimes, notably patent boxes, 

is slightly different. Recent pseudo-case law reaffirmed that patent boxes are accepted 

if benefits are only granted in case of genuine economic activity. They need to be in line 

with the OECD/BEPS modified nexus approach, which requires a strong territorial 

connection between the research and development costs incurred to develop a patent or 

know-how and the profits made by that patent or know-how to which the regime may 

be applied.  

- Insurance company regimes are harmful if they (i) allow for the creation of a tax-exempt 

risk reserve which does not correspond to the real and usual business risks of insurance 

companies or (ii) provide for a partial or complete exemption from corporate income 

tax or a reduction in the tax base for insurance profits.  

- Holding company regimes (participation exemptions) are acceptable methods to avoid 

international economic double taxation of distributed company profits. Such regimes, 

however, are not accepted if they (i) are not equipped with an appropriate anti-abuse 

framework, such as effective CFC-legislation or a switch-over provision (from 

exemption to credit) with a ‘subject-to-tax’-clause, and/or (ii) are not symmetric by 

allowing deduction of capital losses whereas capital gains are exempt. In specific 

circumstances, however, asymmetry may be accepted (carve-out), such as the 

recognition of a liquidation loss.  

- Group coordination regimes applying the cost-plus method or other accepted transfer 

pricing methods to determine the taxable profits of a (group coordination) company are 

in principle also accepted. Unacceptable, however, are administrative practices (i) 

applying the cost-plus method even where a comparable uncontrolled price is available; 

(ii) granting standard rulings containing fixed cost-plus margin rates; and/or (iii) 

providing reductions of the cost-plus base. The Group requires all costs to be included 

in the cost-plus base and rulings to be issued on a case-by-case basis in accordance with 

the arm's length principle and international transfer pricing standards and, as well as 

regular reviews of the applicable cost-plus margin rate against normal commercial 

criteria. 

- Intermediate group finance and license company regimes are considered incompatible 

with the Code where they are applied as an administrative practice of fixed 

interest/royalty spread rulings for back-to-back loans/royalty payments. Here too, the 

Group requires rulings for intra-group financing or licensing activities to be issued on a 

case-by-case basis and condemns standard rulings with fixed margins and/or without 

expiration date or with automatic renewal. Also, it requires the publication of the policy 

and the procedure for granting such financing and other APA-rulings and the exchange 

of information on such agreements with other member States. 

- Foreign finance branch regimes have been considered harmful where (i) the division of 

finance profits between head office and the foreign branch was based on a standard 

formulaic profit allocation ruling and/or (ii) the finance branch profits were exempt in 

the head office State although the branch profits were taxed at a very low rate.  

- Informal capital regimes have been found harmful were (i) (APA-)rulings were 

routinely issued setting the unilateral downward adjustment too high (lack of arm’s 

length dealing) and/or (ii) they created an international mismatch, meaning that a 

unilateral downward adjustment leading to a tax deduction in one Member State was 

unlikely to be compensated by a corresponding additional tax in the other Member State 

involved. To be Code-compliant, any informal capital must be determined at arm’s 
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length conditions and relevant information on the rulings issued should be exchanged 

with other Member States.  

- Free zone regimes are in principle accepted by the Group. Such regimes, however, will 

be considered harmful where (i) the free zone permit issued does not require economic 

substance/presence, as activities such as production or distribution involve economic 

substance, (ii) tax benefits are granted for internationally highly mobile activities such 

as banking/insurance, intra-group services and holding activities and/or (iii) the 

procedure and conditions for obtaining free zone permits are not clearly defined in 

public legislation and/or the permission to operate in the free zone is subject to 

discretion.  

 

This summary shows that the Group has achieved impressive results in tackling many different 

types of preferential measures and administrative practices, but the political nature of the Code 

and the Group’s ‘broad consensus’ decision-making has also led to the bogging down or 

blocking of decision-making. There still are, therefore, loose ends in the form of inconsistent 

and unsatisfactory results, some forms of unfair tax competition not having been adequately 

addressed. This study observed the following inconsistent or unsatisfactory results/trends: 

 

Trend 1: Allowing apparently harmful precedents as benchmarks 

In several areas, such as interest regimes, patent box regimes, and NID-regimes, measures have 

been accepted that included features that justified a ‘harmful’ assessment. The main reasons for 

these inadequate outcomes were (a combination of):  

- stalling off or blocking of decision-making by certain Member States; 

- lack of adequate information on how international mobile taxpayers exploit national 

regimes in tax planning structures.  

- lack of momentum and lack of peer pressure to fully comply with the Code.    

 

The fact that the Group accepted several regimes, which in hindsight should have been found 

harmful, created ‘harmful precedent benchmarks’. At times, Member States have relied on these 

false benchmarks when introducing new incentives to seduce international groups to relocate 

their mobile activities to their jurisdiction. Because these new and sometimes even more 

beneficial regimes were based on an accepted precedent, it was difficult for the Group to judge 

these regimes on their own real merits. On the other hand, precedents do not necessarily imply 

future approval or continuation of approval. Regimes previously approved have been re-

assessed in exceptional circumstances, especially where the OECD/BEPS project required 

action, for instance in the case of the OECD stipulation of the modified nexus approach for 

R&D tax breaks. Sometimes, the Commission neutralized unwelcome harmful precedents by 

issuing a negative State aid decision (see Section 8).  

 

Trend 2: Condoning continuation of tax regimes labelled ‘harmful’ 

There have been instances where a national regime was found harmful, but rollback was 

inadequate. Generous transitional arrangements were requested and allowed for blacklisted 

regimes, the monitoring of Member States' compliance with their rollback commitments was 

poor at times, and no clear condemnation in the form of public naming and shaming followed 

in cases of non-compliance:  violations of rollback obligations were not published in public 

reports of the Group or in Council Conclusions. This study identified the following inadequate 

compliance with rollback obligations:  

- continuation of blacklisted regimes by rulings. In at least two cases, jurisdictions continued 

their blacklisted regimes by issuing non-transparent harmful rulings to certain taxpayers. 

Remarkably, both cases of clear violation of Group decisions do not seem to have attracted 
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a clear condemnation by the Group or by the Council. Non-transparent continuation of 

harmful practices is by its nature very difficult to detect and therefore may well have 

occurred more often. Only rarely, information on such practices becomes public, for 

instance by leaks of whistle-blowers to the press such as the LuxLeaks affair (2014). With 

the recent adoption of mandatory automatic exchange of information on tax rulings and 

mandatory disclosure of potentially harmful aggressive tax planning arrangements, Member 

States will be in a better position to detect such harmful practices of other Member States 

and notify them to the Group. 

- continuation of harmful features of blacklisted regimes. In several cases, Member States 

failed to fully implement their rollback obligation as a consequence of which harmful 

features of the regime persisted. Although the reasons for such limited compliance were 

sometimes understandable, they have not been helpful for Code-compliance in general. 

Also, Member States sometimes covered each other's backs, resulting in weak and 

inadequate rollback compromises.  

- no timely rollback of blacklisted regimes. In some cases, not only existing beneficiaries 

were able to continue to benefit from the harmful regime for a substantial period, but also 

new entrants were allowed even after the agreed cut-off date. This occurred in the early 

years of the Group but also recently, where the patent box regimes of several larger Member 

States remained open for new entrants after the agreed cut-off date. While the Group 

reported this clear non-compliance to the Council, the latter did not take effective action.  

- too generous transitional arrangements for blacklisted regimes. In some cases, very 

generous transitional arrangements for existing beneficiaries of harmful regimes were 

negotiated by Member States, sometimes up to ten years, clearly going much further than 

necessary for the observance of legitimate expectations of the beneficiaries.  

 

Trend 3: Inconsistent double standards 

At times, the Group seems to have applied double standards: regimes of neighbouring third 

countries, such as notably Liechtenstein and Switzerland, seem to have been tackled more 

resolutely than comparable regimes applied by Member States or their dependent or associated 

territories, or by other third countries. This is illustrated by the Group’s decision in 2019 to 

leave out participation exemptions categorically from the EU tax haven blacklist, which seems 

to create an unlevel playing field between Liechtenstein (its participation exemption was 

blacklisted in 2017) and other third countries. While Member States' dependent and associated 

territories clearly fall within the scope of the Code and the EU blacklist exercise, their 

participation exemptions have not (yet) been investigated. This may lead to unequal treatment 

and to inadequate addressing of harmful regimes, which both do not add to the credibility of 

the Group's work. 

 

Trend 4: Allowing low rates, harmful general regimes, and mismatches 

The Group's work has encouraged Member States to compete with generic tax base regimes 

and general low rates, offering low taxation for in principle all companies. As the Code was not 

aimed at removing all tax competition, but only at removing harmful preferential tax regimes 

violating the Code’s principles and criteria, one might consider this trend a fair result. However, 

this research revealed several instances where jurisdictions introduced regimes, sometimes 

entire tax systems, that were arguably outside the scope of the Code, but which could well be 

considered harmful in effect:  

- tax competition by generic tax regimes exempting certain types of income (e.g., passive 

interest and royalty in one case) has led to intense and lengthy debates in the Group on 

fundamental topics, including coverage issues. Features of such regimes have been assessed 

as harmful in cases where they were considered similar to regimes granting preferential tax 
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treatment for low or no substance offshore companies, which have been consistently found 

harmful by the Group. In several situations, however, apparently ‘harmful’ features could 

not be adequately addressed under the Code, sometimes prompting the Commission to 

tackle them on the basis of the State aid prohibition (see Section 8). 

- tax competition by very low or zero tax rates. Several jurisdictions introduced mainstream 

zero tax rate systems combined with shareholder regimes, adding a layer of (personal) 

taxation at the level of resident shareholders for deemed dividend payments. These 

schemes, which were arguably outside the material scope of the Code as they concerned 

taxation of individuals, ensured zero effective taxation on foreign investors’ business 

profits, while the low level of taxation was not available for domestic individual 

shareholders. While these and other shareholder regimes were nevertheless considered 

harmful, and consequently had to be dismantled, one might question whether the outcomes 

of these cases are satisfactory, as agreed rollbacks often allowed the continuation of very 

low or zero tax rates.  

- tax competition by non-transparent hybrid mismatch practices. This study showed that in 

the past twenty years some Member States actively created hybrid mismatch opportunities 

by exploiting differences in tax systems (disparities) between Member States, leading to 

double non-taxation. The Group eventually agreed to make this issue a stepping stone 

towards tax coordination, which led to the adoption of several impressive coordinated 

taxation policies for hybrid mismatches (see Section 7.2) that paved the way for the legally-

binding anti-abuse measures adopted ten years later (ATAD 1 and 2).  

- tax competition by non-transparent transfer pricing mismatch practices. This study 

concluded that the Group has not been very successful at addressing mismatches resulting 

from Member States’ divergent national infocap regimes. Like hybrid mismatches, transfer-

pricing mismatches may be considered the unfortunate result of disparities, for which no 

specific Member State is to blame. This issue requires coordination, i.e., pseudo-legislation, 

or hard law harmonization rather than pseudo-case law. Nonetheless, tax competition by 

actively offering opportunities to exploit tax disparities through informal capital rulings, 

may in some cases no longer be considered a mere unfortunate outcome, but rather a 

deliberate attempt to design de facto preferential regimes that are harmful in Code’s spirit. 

This study showed that although Member States are now legally obliged to exchange 

information on cross-border transfer pricing rulings automatically, that does not mean that 

all mismatches will be eliminated. Indeed, it is doubtful whether the other Member State 

concerned will in all cases recognize the need to make a corresponding adjustment, if its 

legislation allows it to make such an adjustment in the first place, as the very issue is a 

legislative or judicial mismatch. The Commission is currently investigating several transfer 

pricing mismatches under its State aid powers, but it remains to be seen whether these cases 

represent unilateral State aid or merely disparities between Member States’ arm’s length 

adjustments policies. If these investigations do not lead to negative decisions, the Group 

could consider to re-assess all info-cap ruling practices or, more ambitiously, to develop a 

common transfer-pricing policy for such mismatches, possibly jointly with the EU Joint 

Transfer Pricing Forum.  

 

 

7.2 Pseudo-legislation (Chapter 8) 

 

This study found an increasing importance of designing common policies in addition to 

assessments of individual measures. The Group increasingly aims to reduce tax avoidance by 

multinational companies and the facilitation thereof through harmful tax competition by 

developing common taxation policies. The assessment of individual Member States’ 
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preferential tax regimes revealed overarching tax policy issues that could only be tackled in a 

coordinated way by adopting and implementing real soft law by all Member States, not by mere 

rollback of specific measures of individual Member States. These soft law policies may be 

qualified as ‘pseudo-legislation’. The Group has adopted: 

- common policies on the exchange of information on tax rulings (2003-2014; converted 

into hard law in 2016) aimed at ensuring that Advance Pricing Agreements (APA’s) 

and cross-border tax rulings would not lead to double non-taxation by requiring Member 

States to spontaneously exchange information on rulings. These policies were largely 

ignored by Member States, necessitating the adoption of the hard law (see trend 3 

below). 

- common policies for a good tax ruling practice (2010-2016; implementation currently 

monitored by the Group), the most striking and detailed pseudo-legislation is the 2016-

agreement on common standard requirements for a good and transparent tax ruling 

practice, containing detailed requirements as regards: (i) the procedure for obtaining 

advance legal certainty by taxpayers; (ii) the term of validity of rulings issued; (iii) the 

monitoring of the correct implementation of rulings (audit and review and renewal 

procedures); (iv) exchange of information on rulings issued; and (v) publication of 

rulings.  

- a common policy for EU-inbound profit transfers (2010; converted into ATAD 1 in 

2016) requiring every Member States to perform a ‘gatekeeper’ function with regard to 

companies receiving intra-group dividends from non-EU subsidiaries. Member States’ 

participation exemptions should contain effective anti-abuse provisions in the form of 

either a switch-over clause or effective CFC-rules. 

- common policies for international hybrid mismatches (2008-2016; converted into 

ATAD 1 (2016) and ATAD 2 (2017)) offering solutions for both intra-EU and third-

country hybrid-financing, hybrid-entities and hybrid-permanent establishments 

mismatches. 

 

This study concluded that the Group’s production of pseudo-legislation was quite impressive 

and offered – eventually hard law – solutions for major tax competition issues, but also showed 

that work in many cases proved very difficult, leading to inconsistent and unsatisfactory results. 

This study observed the following trends: 

 

Trend 1: Member States (large and small) have frustrated the development of certain soft law 

policies, leading to deadlocks, weak political compromises and the blocking of anti-tax 

avoidance solutions 

One of the most frequently used arguments by these Member States was that the drafting of 

pseudo-legislation was outside the Group's mandate, even though Paragraphs K and L of the 

Code clearly open the possibility to agree on common policies for general tax policy issues and 

future BEPS-like issues. Also, Member States argued that policy coordination encroached 

unacceptably on their tax sovereignty. Other recurrent objections concerned the view that hard 

law was necessary rather than a political solution, or the impossibility to agree with a soft law 

policy because of upcoming elections at home. Whether these objections were real concerns to 

the obstructing Member States or mere containment politics often remained unclear. Some of 

these cases resulted in a softened political compromise, in spite of many Member States and 

the Commission favouring a more detailed soft law policy. This occurred in the areas of EU-

inbound profit transfers and hybrid mismatches. Some other cases are still in an impasse, as a 

result of which a significant amount of work on EU-outbound payments has not yet resulted in 

any common policy. The same is true for work on transfer pricing issues.  
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Trend 2: Soft law policies were often not effective until they became hard law 

This study showed that soft law in the area of exchange of information on tax rulings, EU-

inbound profit transfers, international hybrid mismatches, and some of the common tax ruling 

policies, clearly lacked effectiveness. Several explanations have been offered for this. The 

Group often omitted specific implementation rules/dates for agreed policies. Also, political 

agreements were often not adequately monitored by the Group. Where monitoring was 

eventually initiated, it turned out that Member States, large and small, often relied on the mere 

political signature of the agreements to duck their implementation obligations or to frustrate the 

monitoring process, for example by not providing the Group with the requested necessary 

information in a timely and complete manner. Consequently, in many cases, it was difficult for 

the Group to come to a sensible judgement regarding Member States' compliance with the 

agreed common policies. Moreover, the sometimes rather vaguely framed Member States’ 

political commitment(s) offered room for vague compliance. A final important explanation is 

the lack of clear condemnation even where a non-compliant Member State was caught red-

handed: there was no naming and shaming, neither in the Group's public reports, nor in the 

public Council Conclusions.  

 

Trend 3: Soft law policies were sometimes a forerunner for legally enforceable solutions 

This research demonstrated that pseudo-legislation not very enthusiastically complied with has, 

nonetheless, sometimes served as a forerunner for legally binding measures notably in the areas 

of exchange of information on tax rulings, EU-inbound profit transfers, and international hybrid 

mismatches. Conversion into hard law often appeared necessary to realize the objectives 

politically agreed upon. However, it remains questionable whether these conversions would 

have occurred without the momentum created by the LuxLeaks-affair and the OECD-BEPS-

project.  

 

Trend 4: Soft law policies sometimes supplement hard-law solutions 

The implementation of legally binding EU anti-tax avoidance rules raises the question of 

whether political agreements within the Group have much prospect in the area covered by 

directives. The conversion of non-respected soft law into hard law obviously significantly 

reduced the relevance of that soft law, but this study concluded that the Group’s soft law may 

still complement hard law in specific circumstances, and therefore remains relevant. Where the 

DAC 3 requires exchange of information only on ‘cross-border’ APA’s and tax rulings, the 

broad material scope of the Group’s pseudo-legislation in this area requires Member States to 

spontaneously exchange information also on ‘domestic rulings’ in so far as they may 

significantly influence the location of business activities in the EU. Time will tell whether 

Member States will respect this residual merely political exchange of information commitment. 

Additionally, the Group agreed that the implementation of the legally binding CFC-rule 

contained in ATAD 1 by all Member States would render work on EU-inbound profit transfers 

obsolete, but it seems questionable whether ATAD 1 will ensure effective taxation of EU-

inbound profit transfers in all cases, as required by the Group’s 2010-pseudo-legislation. This 

is, first, because the optional transfer-pricing approach of the CFC-provision in ATAD 1 is 

considered too weak to combat BEPS-issues effectively. Second, Member States currently have 

no legal obligation to apply an effective switch-over from exemption to credit, as the switch-

over clause proposed by the Commission did not make it into the final version of ATAD-1. The 

residual soft law on this issue may, therefore, backed by the new CJEU judicial policy of 

requiring Member States to combat abuse of EU law even in the absence of a national legal 

basis, lead to extra-ATAD obligations for Member States to effectively tax EU-inbound profit 

transfers.  
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Trend 5: Work on soft law policies has been made redundant by case law of the CJEU or may 

be produced by that case law 

The lack of consensus on the need for coordinated action as regards EU-outbound payments 

(see trend 1 above) has recently been overcome by landmark decisions of the CJEU in the 

Danish ‘conduit companies’-cases holding that Member States must levy a withholding tax in 

accordance with their national legislation in case of abusive EU-outbound payment practices 

relying on EU Directives, even if no anti-abuse provision has been implemented in national 

law, as the general EU-law principle of the prohibition of abuse of law requires them to do so. 

To avoid inconsistent application by Member States’ national courts of the CJEU’s indications 

on the existence of an abusive practice in a specific case, it may be helpful if the Group develops 

guidance in the form of a common interpretation of the Danish cases for specific types of cases. 

Such guidance could have a similar interpretative value as the official OECD Commentary to 

the OECD Model Tax treaty. It could, on the one hand, identify the abusive EU-outbound 

payment practices that Member States have to address, and, on the other hand, provide 

international business with safe haven guidance. Because the Danish cases seem equally 

relevant to EU-inbound profit transfer practices, it may be helpful for the Group to examine 

whether additional work is needed in this policy area as well. 

 

 

8. Interaction between the Code (soft law) and hard law (Chapters 7 and 9) 

 

This study showed that the Member States may have agreed on the Code to keep the 

Commission from using hard law, particularly the State aid prohibition (Articles 107 and 108 

TFEU), but possibly also the market distortion rules (Articles 116 and 117 TFEU). A non-

legally binding Code could create a win-win situation for all stakeholders: by cleaning their tax 

systems themselves through an OMC forum, Member States retained their much-cherished tax 

sovereignty, while this saved the Commission considerable State aid and market distortion 

investigation efforts.   

 

This research concluded that the stick of hard law has apparently been quite effective in 

convincing reluctant Member States to eliminate blacklisted measures and administrative 

practices. While the State aid prohibition and the Code coincide to a large extent and pursue 

the same objective of reducing internal market distortions, they are certainly not identical in 

scope. Their criteria overlap but are not identical, and the geographical scope of the Code is 

much wider than the State aid prohibition scope. Where the Commission considered the Group's 

work unsatisfactory, it used the State aid prohibition to ensure a better result. As a result, the 

(threat of the) State aid rules have supported the Code work in many areas, notably in the field 

of interest regimes, insurance company regimes, intermediate group finance and license 

company regimes and group coordination regimes.  

 

The increasing use by the Commission of its State aid powers to address questionable tax 

rulings granted by Member States to international companies suggests that the Commission is 

not very satisfied with the Code Group’s results anymore. The Commission launched its 

investigations in the wake of the Luxleaks affair (2014) and other tax avoidance affairs showing 

that not all Member States honoured their political commitment to notify potentially harmful 

tax rulings to the Group and to exchange information on such rulings with other Member States 

(see also trend 1 in Section 7.1). Also, political and societal criticism on the Commission for 

failing to enforce EU law as Guardian of the Treaties seems to have triggered the use of the 

State aid rules. 
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The European Parliament is further urging the Commission to also use the market distortion 

provisions to tackle tax avoidance and tax competition. This study made clear that theoretically, 

i.e., legally, this hard law could complement the Code in addressing national preferential 

regimes of Member States (pseudo-case law; see Section 7.1) which use or create disparities, 

and which the Group does not succeed in prohibiting or rolling back. If a small number of 

Member States blocks an otherwise unanimous decision condemning a harmful measure, the 

Commission could use the anti-distortion procedure to address that tax regime, if necessary by 

submitting a special directive proposal to the Council and the Parliament. The use of the market 

distortion rules would be justified, because (i) one single or only a few Member States cause 

the fiscal market distortion; (ii) the distortion is clearly significant and cannot wait to be 

eliminated by adoption of very speculative and uncertain future comprehensive direct tax 

harmonization; and (iii) it can be eliminated/avoided by unilateral adaptation of the law or 

practice of the  Member State(s) involved. The elimination of the distortion would then function 

as a mini-harmonisation as it is limited to one Member State, but other Member States would 

have to take it into account in their future tax policy. 

 

This study also identified that in reality, i.e., politically, it is not very likely that the market 

distortion rules will be engaged successfully against one or a few Member State(s). Most 

Member States probably will vote against such a legislative proposal, not because of 

disagreement with its content, but to avoid the anti-distortion weapon to be turned against 

themselves in future. There are not many Member States which do not cherish their fiscal veto 

right. Also, this study shows that the Commission still interprets the notion of market distortion 

in Articles 116 and 117 TFEU largely as narrow as the Spaak (1956) report did some sixty years 

ago, even though it somewhat relaxed the requirements for their application in its 1991 market 

distortion policy note. Furthermore, this study concluded that the free movement rights and the 

State aid prohibition, whose scope overlaps with the scope of the – subsidiary – market 

distortion rules, already ensure elimination of many market distorting tax regimes of Member 

States. Additionally, by slowly cleaning their corporate tax systems themselves in the Code of 

Conduct Group, the Member States take away the necessity for the Commission to rely on the 

market distortion rules. 

 

Finally, the market distortion rules seem not appropriate as an alternative or a complement to 

Code in addressing general competition sensitive tax issues (pseudo-legislation; see Section 

7.2). Such very generic tax distortions cannot be imputed to one or only a few Member State(s). 

Where a small group of Member States fails to implement common tax policies agreed within 

the Code Group (pseudo-legislation), this non-observance cannot simply be addressed under 

the market distortion rules given the primacy of the direct tax harmonization provision (Article 

115 TFEU). Allowing direct tax harmonization on the basis of the market distortion rules would 

undermine the unanimity rule in direct tax matters. 

 

 

9. Outlook 

 

The work of the Code of Conduct Group, leading to both an impressive body of pseudo-case 

law and common policies which may be qualified as pseudo-legislation, backed by Commission 

State aid investigations, have changed tax competition between Member States from difficult-

to-spot tax base reductions to more transparent tax rate competition, and from an endless 

playing ground of discretionary and non-transparent administrative practices benefitting mobile 

and/or off-shore taxpayers to a more narrowly defined level playing field where the rules of the 

game require substance, presence, nexus, transparency, automatic exchange of information and 
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anti-abuse measures. National tax bases have been broadened, and statutory tax rates have come 

down. The downside is that the in itself impressive work of the Group has also contributed to a 

tax rate race to the bottom and to ‘smart’ tax competition based on exploitation of transfer 

pricing and (hybrid) mismatches resulting from disparities between member States’ transfer 

pricing approaches for which no particular Member State may be blamed separately. Hybrid 

mismatches have therefore been addressed by the ATAD 1 and 2 directives. Transfer pricing 

disparities still persist, but the Commission tries to curb the exploitation of them by qualifying 

the facilitating of such exploitation as State aid. 

 

As observed in the previous Sections, the Group may well play an important role in addressing 

these two challenges. If the Commission's State aid actions do not stop the use of transfer 

pricing mismatches, the Group should develop a common transfer-pricing policy. It should also 

closely monitor Member States’ adequate and timely implementation of their political 

commitments in the area of tax ruling practices. Further, the Group could address the issue of 

the rate race to the bottom by strengthening the Code, specifically by extending the gateway 

criterion, or if necessary, requesting the Council to widen it, in order to address tax measures 

and practices resulting in a level of taxation below an acceptable effective level of taxation or 

otherwise undermining the functioning of the internal market. Such an extension could be based 

on the need to address the prospect of a global minimum level of corporate taxation which is 

currently developed in the context of the second pillar of the OECD/BEPS 2.0 project: the 

Global Anti-Base Erosion (GLoBE) proposal. 

 

Such a Code-extension could lead to a wide-ranging review of Member States' laws and 

practices, similar to that carried out during the Group's first years of work. If the EU is serious 

about curbing excessive tax competition and international tax avoidance, then action needs to 

be taken on this issue. However, such proposals have proven very controversial so far, both 

within the Group and in other EU-fora, as such measures would, in fact, establish a minimum 

level of taxation within the EU, which has been a no-go consistently since the Ruding report 

(1992) suggested it. For many years, several Member States, in particular Ireland, have blocked 

discussions on a minimum level corporate taxation, even if the minimum rate would be lower 

than their current rates. These countries consider that Member States should remain in control 

of their national tax rates as well as of their tax bases as much as possible. 

 

The work of the Group also paved and paves the way to a common (consolidated) corporate tax 

base (a C(C)CTB). The contours of such a common tax base are becoming visible through the 

pseudo-case law and pseudo-legislation of the Group. Remaining competitive individual tax 

regimes, such as patent boxes, notional interest deduction regimes, participation exemptions, 

etc., have been and are being coordinated according to the common pseudo-legal principles 

adopted by the Group for many types of regimes. Also, common tax policies are developed to 

address remaining general competition sensitive tax issues. Clearly, the fewer opportunities 

there are to compete with each other through preferential measures and practices, the less point 

there is in keeping twenty-eight different corporate tax systems in the air within the EU. The 

ongoing work of the Group, combined with the increasing (threat of the) application of the State 

aid prohibition to de facto selective national tax measures and practices and the OECD’s work 

on BEPS, therefore, clearly increase the possibilities of a C(C)CTB to be adopted either by all 

Member States, or by a group of at least nine Member States under the enhanced cooperation 

procedure, leaving only tax rate competition possibilities.  

 

Have the Code of Conduct and the Code of Conduct Group reached their goals? Yes and no: 

clearly, the Group has reached impressive results, and tax competition has become a much more 
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transparent and regulated game on a much smaller and much more level playing field. But as 

the above also makes clear, the Group has definitely not yet succeeded in making itself 

redundant, and the Code still covers fiscal market distortions for which no other adequate hard 

law or soft law instruments of positive or negative integration are currently available, although 

the market distortion rules could legally make the Code largely redundant. The adoption of the 

C(C)CTB would also make the Code obsolete. De facto, however, both scenarios do not seem 

to be politically very likely in the near future. 
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T-755/15 Luxembourg v Commission; ‘Fiat’ ECLI:EU:T:2019:670 6.5.5.1 

T-131/16 Belgium v Commission ECLI:EU:T:2019:91 7.13 

 

 

EFTA Court 

 
Case Name Reported Reference 
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E-4/10, E-

6/10 and E-

7/10 

Principality of Liechtenstein, Reassur 

Aktiengesellschaft and Swisscom RE 

Aktiengesellschaft v EFTA Surveillance 

Authority 

OJEU C/294/2011 4.7 

E-17/10 and 

E-6/11 

Principality of Liechtenstein and VTM 

Fundmanagement AG v EFTA 

Surveillance Authority 

OJEU C/307/2012 4.7 
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TABLE OF PSEUDO-CASE LAW OF THE CODE OF 

CONDUCT GROUP 
 

 

 

 

 
Case Name Harmful tax 

competition 

assessment 

State aid 

assessment 

Reference 

 Generic corporate tax regimes    

A/1 Gibraltar – Tax exemption regime for 

passive income 

Harmful (2012) State aid (2018) 5.4, 6.5.2.2, 

6.5.3.2, 6.5.4.2,   

7.2.1, 7.2.2, 

7.2.3, 7.16.2, 

7.16.3 

A/2 Gibraltar – Tax treatment of asset 

holding companies 

Harmful (2016) Not assessed 4.2.4.2, 5.4, 

6.5.4.2, 7.2.1, 

7.2.3 

A/3 Isle of Man – Retail tax regime Not formally assessed 

(2013) 

n/a 7.2.1, 7.2.4 

     

 Shareholder tax regimes    

B/1 Aruba – Imputation payment company 

regime 

Harmful (2004) n/a 6.5.2.2, 6.5.3.2, 

6.5.4.2, 7.3.1, 

7.10 

B/2 Malta – Advance company income tax 

and refunds regime 

(Initial rollback) 

harmful (2006)  

No State aid (2006) 7.3.1, 7.3.3, 

7.16.3 

B/3 The Isle of Man – Distributable profits 

charge regime 

Harmful (2007) n/a 5.6, 6.5.2.2, 

7.2.4, 7.3.1, 

7.3.4, 7.4.2, 

7.4.3 

B/4 Jersey – Deemed distribution and 

attribution regime 

Harmful (2011) n/a 6.5.2.2, 6.5.3.2, 

7.2.1, 7.3.1, 

7.3.4, 7.3.5, 

7.4.3, 7.16.2 

B/5 The Isle of Man – Attribution regime for 

individuals  

Harmful (2011) n/a 5.6, 6.5.2.2, 

6.5.3.2, 7.2.4, 

7.3.1, 7.3.4, 

7.3.5, 7.4.3, 

7.16.2 

B/6 Guernsey – Deemed distribution regime Harmful (2012) n/a 5.6, 6.5.2.2, 

6.5.3.2, 7.3.1, 

7.3.5, 7.4.3, 

7.16.2 

     

 Interest regimes    

 A. Interest deduction regimes    

 Actual deduction regimes    

C/1 France – Finance centres regime Non-harmful (1999) State aid (2002) 7.4.1, 7.4.2 

 Deemed deduction regimes    

C/2 Italy – Tax deduction for deemed interest 

payed by branch regime 

Non-harmful (1999) Not assessed 7.4.1, 7.4.2, 

7.4.3 

C/3 Guernsey – International loan business 

regime 

Harmful (2003) n/a 5.6, 5.7, 6.5.2.2, 

7.4.1, 7.4.2, 

7.4.3 

C/4 Jersey – International treasury 

operations regime  

Harmful (2003) n/a 5.6, 6.5.2.2, 

7.4.1, 7.4.2, 

7.4.3 

C/5 The Isle of Man – International loan 

business regime 

Harmful (2003) n/a 5.6, 6.5.2.2, 

7.4.1, 7.4.2, 

7.4.3 

 B. Tax rate regimes    
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 Reduced tax rate regimes    

C/6 Ireland – International financial services 

centre of Dublin regime 

Harmful (2003) State aid (1998) 6.5.2.2, 7.4.1, 

7.4.4, 7.4.7.4 

 C. Tax base regimes    

 Tax exemption regimes    

C/7 Italy – Trieste financial services and 

insurance centre regime 

Harmful (2003) State aid (2002) 6.5.2.2, 7.4.1, 

7.4.5 

C/8 The Isle of Man – Offshore banking 

business regime 

Harmful (2003) n/a 5.6, 7.4.1, 7.4.5 

C/9 Greece – Offices of foreign companies 

regime 

Harmful (2003) Not assessed 7.4.1, 7.4.5  

 Tax-free reserve regimes    

C/10 The Netherlands – International 

financing activities regime 

Harmful (2003) State aid (2003) 6.5.2.2, 7.4.1, 

7.4.6, 7.4.7.3 

 Tax base reduction regimes    

C/11 Hungary – Interest from affiliated 

companies regime  

Non-decision (2005) State Aid (2009) 4.2.3.3, 4.2.4.2, 

4,9, 6.5.2.2, 

6.6.5, 7.4.1, 

7.4.7.1, 7.4.7.2, 

7.4.7.3, 7.4.7.4, 

7.6.3, 7.16.2, 

7.16.3, 9.2.5 

C/12 The Netherlands – Group interest box 

regime 

(not implemented) 

Not formally assessed 

(2007) 

No State aid (2009) 

(following a revision 

of the regime) 

2.9, 7.4.1, 

7.4.7.1, 7.4.7.3, 

9.2.5 

C/13 Hungary – Tax base for interest 

payments received from abroad regime  

Not formally assessed 

(2011) 

Not assessed 6.5.2.2, 6.5.3.2, 

6.5.4.3,   7.4.1, 

7.4.7.1, 7.4.7.4  

     

 Notional interest deduction regimes    

 Equity stock-based regimes    

D/1 Belgium – (former) NID-regime (in force 

between 2006-2018) 

No need to formally 

assess (2006) 

Not assessed 7.5, 7.16.2  

D/2 Croatia – (former) NID-regime (in force 

between 1994-2001)  

Not assessed  Not assessed 7.5 

D/3 Liechtenstein (third country) – NID-

regime (in force since 2011) 

Harmful (2017) Not assessed 6.5.4.2, 7.5 

D/4 Switzerland (third country) – NID-

regime (not yet implemented) 

Assessment ongoing 

(2019) 

Not assessed 7.5, 7.6.3  

 Incremental-based regimes    

D/5 Austria – (former) NID-regime (in force 

between 2000-2004) 

Not assessed Not assessed 7.5  

D/6 Belgium – NID-regime (revision of the 

former regime (Case C/1); in force since 

2018) 

Non-harmful (2018) Not assessed 7.5  

D/7 Italy – NID-regime (in force since 2011) Non-harmful (2018) Not assessed 7.5  

D/8 Malta – NID-regime (in force since 

2018) 

Non-harmful (2018) Not assessed 7.5  

D/9 Portugal – NID-regime (in force since 

2017) 

Out of scope (2018) Not assessed 7.5 

D/10 Cyprus – NID-regime (in force since 

2015) 

Harmful (2019) Not assessed 6.5.1, 6.5.2.1, 

7.5  

D/11 Turkey (third country) – NID-regime (in 

force since 2015) 

Not assessed Not assessed 7.5 

D/12 Brazil (third country) – NID-regime (in 

force since 1996) 

Not assessed Not assessed 7.5 

D/13 EU (CCTB-proposal) – Allowance for 

growth and investment (AGI) regime (not 

yet implemented) 

Not assessed Not assessed 7.5 

D/14 Poland – NID-regime (in force since 

2020) 

Not harmful (2019) Not assessed 7.5 

     

 Intellectual property regimes    

 Front-end (cost) based regimes    

E/1 Belgium – Investment deductions regime Non-harmful (1999) Not assessed or 

compatible aid 

7.6.1, 7.6.2 
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E/2 Austria – Research and development 

allowance regime 

Non-harmful (1999) Not assessed or 

compatible aid 

7.6.1, 7.6.2 

E/3 Bulgaria – Investment tax credit regime Non-harmful (2006) Regional aid 

compatible 

7.6.1, 7.6.2 

E/4 Slovenia – Relief for investment in 

research and development regime 

Non-harmful (2006) Not assessed or 

compatible aid 

7.6.1, 7.6.2  

E/5 The Netherlands – Research and 

development wage tax credit regime 

Not assessed (out of 

scope) 

Not assessed or 

compatible aid 

7.6.1, 7.6.2 

E/28 Croatia – Research and development 

regime 

No need to assess 

(2019) 

Not assessed or 

compatible aid 

7.6.1, 7.6.2  

 Back-end (income) based regimes    

E/6 Ireland – Research and technical 

development regime  

Non-harmful (1999) Not assessed 7.6.1, 7.6.3  

E/7 France – Royalty income - patents 

regime 

Harmful (2003); 

harmful (2014); non-

harmful (2019) 

Not assessed 2.8, 6.4.3, 

6.5.2.1, 6.5.2.2, 

6.6.5, 7.4.7.1, 

7.4.7.2, 7.6.1, 

7.6.3, 7.10, 

7.16.2, 9.2.5 

E/8 Hungary – Royalty income regime Non-harmful (2005); 

harmful (2014); and 

non-harmful (2017) 

Not assessed 6.6.5, 7.6.1, 

7.6.3 

E/9 Romania – Patent profits exemption 

regime 

Harmful (2006) Not assessed 7.6.1, 7.6.3 

E/10 The Netherlands – Patent box regime No need to assess 

(2007); harmful 

(2014); and non-

harmful (2017) 

Not assessed 4.2.4.2, 6.6.5, 

7.6.1 

E/11 Belgium – Patent income deduction 

regime 

No need to assess 

(2008); no agreement 

(2013); harmful 

(2014); and non-

harmful (2017) 

Not assessed 6.6.5, 7.6.1, 

7.6.3 

E/12 Luxembourg – Intellectual property 

regime 

No need to assess 

(2008); harmful 

(2014); non-harmful 

(2017); and non-

harmful (2018) 

Not assessed 6.6.5, 7.6.1, 

7.6.3 

E/13 Spain – Partial exemption of income 

from certain intangible assets regime 

No need to assess 

(2008); harmful 

(2014); and non-

harmful (2018) 

No State aid (2008) 6.6.5, 7.6.1, 

7.6.3  

E/14 Spain / Basque Country – Partial 

exemption of income from certain 

intangible assets regime 

Harmful (2014) and 

non-harmful (2018) 

Not assessed 7.6.1, 7.6.3  

E/15 Spain / Navarra – Partial exemption of 

income from certain intangible assets 

regime 

Harmful (2014) and 

non-harmful (2018) 

Not assessed 7.6.1, 7.6.3  

E/16 United Kingdom – Patent box regime No agreement (2013); 

Harmful (2014); and 

non-harmful (2017) 

Not assessed 7.6.1, 7.6.3 

E/17 Cyprus – Intellectual property regime No agreement (2013); 

harmful (2014); and 

non-harmful (2017) 

Not assessed 7.6.1, 7.6.3  

E/18 Italy – Patent box regime Harmful (2014) and 

non-harmful (2017) 

Not assessed 7.6.1, 7.6.3 

E/19 Portugal – Partial exemption of income 

from certain intangible property regime 

Harmful (2014) and 

non-harmful (2017) 

Not assessed 7.6.1 

E/20 Malta – Exemption on royalties derived 

from patents regime 

Harmful (2014); and 

non-harmful (2019) 

Not assessed 7.6.1, 7.6.3 

E/21 Ireland – Knowledge development box 

regime 

Non-harmful (2017) Not assessed 7.6.1, 7.6.3 

E/22 Greece – Knowledge development box 

regimes 

No need to assess 

(2018) 

Not assessed 7.6.1, 7.6.3 

E/23 Romania – Profit tax exemption for 

companies with innovation and research 

and development activities regime 

Assessment ongoing 

(2018) 

Not assessed 7.6.1, 7.6.3 
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E/24 Lithuania – New special corporate 

income tax regime for patented assets 

and copyrighted software 

Non-harmful (2019) Not assessed 7.6.1, 7.6.3  

E/25 Slovakia – Patent box regime Non-harmful (2018) Not assessed 7.6.1, 7.6.3 

E/26 Liechtenstein (third country) – Royalty 

box regime 

No assessed (abolished 

before) (2018) 

n/a 7.5, 7.6.1 

  

E/27 Switzerland (third country) – Patent box 

regime 

Not assessed n/a 7.5, 7.6.1, 7.6.3  

E/29 Poland – Preferential taxation of income 

from intellectual property regime 

Non-harmful (2019) n/a 7.6.1, 7.6.3 

     

 Insurance company regimes    

F/1 Finland – Aland islands captive 

insurance regime 

Harmful (2003) State aid (2002) 7.7 

F/2 France – Technical provisions for 

insurance and reinsurance undertakings 

regime 

Non-harmful (1999) Not assessed 7.7 

F/3 Germany – Provisions for fluctuation in 

insurance and re-insurance regime 

Non-harmful (1999) Not assessed 7.7 

F/4 Luxembourg – Provisions for 

fluctuations in reinsurance regime  

Harmful (1999) Not assessed 7.7 

F/5 Portugal – Reinsurance regime Non-harmful (1999) Not assessed 7.7 

F/6 Sweden – Foreign insurance regime  Non-harmful (1999) State aid (2001) 7.7, 7.16.  

F/7 Gibraltar – Exempt (offshore) companies 

and captive insurance regime  

Harmful (2003) State aid (2005) 7.7, 7.16.2 

F/8 Gibraltar – Qualifying (offshore) 

companies and captive insurance regime  

Harmful (2003) State aid (2004) 5.4, 7.7 

F/9 Aruba – Captive insurance regime Harmful (2003) n/a 7.7 

F/10 

 

Guernsey – Offshore insurance 

companies regimes 

Harmful (2003) n/a 7.7 

F/11 Guernsey – Insurance companies regime Harmful (2003) n/a 7.7 

F/12 The Isle of Man – Exempt insurance 

companies regime 

Harmful (2003) n/a 7.7 

F/13 Jersey – Captive insurance companies 

regime 

Harmful (2003) n/a 7.7 

F/14 The Netherlands Antilles – Captive 

insurance regime 

Harmful (2003) n/a 7.7 

F/15 Cyprus – Insurance companies regime Harmful (2003) Not assessed 7.7 

F/16 Bulgaria – Insurance companies regime Harmful (2006) Not assessed 6.5.4.2, 7.7,  

F/17 Barbados (third country) – Exempt 

insurance company regime 

Harmful (2018) n/a 5.7, 7.7 

F/18 Barbados (third country) – Qualifying 

insurance company regime 

Harmful (2018) n/a 7.7  

F/19 Cook Islands (third country) – 

International insurance companies 

regime 

Harmful (2018) n/a 7.7 

F/20 Cook Islands (third country) – Overseas 

insurance companies regime 

Harmful (2018) n/a 7.7 

F/21 Cook Islands (third country) – 

International Captive insurance 

companies regime 

Harmful (2018) n/a 7.7 

F/22 Grenada (third country) – International 

insurance regime 

Harmful (2018) n/a 7,7 

F/23 Hong Kong (third country) – Offshore 

reinsurance regime 

Harmful (2018) n/a 7.7 

F/24 Hong Kong (third country) – Offshore 

captive insurance regime 

Harmful (2018) n/a 7.7 

F/25 Mauritius (third country) – Captive 

insurance regime 

Harmful (2018) n/a 7.7  

F/26 Malaysia (third country) – Inward re-

insurance and offshore insurance regime 

Harmful (2018) n/a 7.7 

F/27 Seychelles third country) – Offshore 

insurance regime 

Harmful (2018) n/a 7.7 

F/28 Seychelles (third country) – Reinsurance 

regime 

Harmful (2018) n/a 7.7  
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 Generic holding company regimes 

(participation exemptions) 

   

G/1 Austria – Participation exemption Harmful (2003) and 

not formally assessed 

(2016) 

Not assessed 6.5.5.2, 7.8 

G/2 Belgium – Participation exemption Non-harmful (1999) 

and not formally 

assessed (2016) 

Not assessed 7.8  

G/3 Bulgaria – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/4  Cyprus – Participation exemption Non-harmful (2003) 

and not formally 

assessed (2016) 

Not assessed 7.8 

G/5  Czech Republic – Participation 

exemption 

Not formally assessed 

(2016) 

Not assessed 7.8 

G/6  Denmark – Participation exemption Harmful (2003) and 

not formally assessed 

(2016) 

Not assessed 7.8 

G/7 Estonia – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/8 Finland – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/9 France – Participation exemption Non-harmful (1999) 

and not formally 

assessed (2016) 

Not assessed 7.8 

G/10  Germany – Participation exemption Non-harmful (1999) 

not formally assessed 

(2016) 

Not assessed 7.8 

G/11 Greece – Participation exemption Non-formally assessed 

(2016) 

Not assessed 7.8 

G/12 Croatia – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/13 Hungary – Participation exemption Non-harmful (2003) 

and not formally 

assessed (2016) 

Not assessed 7.8 

G/14 Ireland – Participation exemption No need to assess 

(2005) and 

not formally assessed 

(2016) 

Not assessed 7.8 

G/15 Italy – Participation exemption No need to assess 

(2004) and not 

formally assessed 

(2016) 

Not assessed 7.8 

G/16 Latvia – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/17 Lithuania – Participation exemption Not formally assessed 

(2016) and harmful 

(2019) 

Not assessed 7.8 

G/18 Luxembourg – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/19 Malta – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/20 The Netherlands – Participation 

exemption 

Harmful (2003) and 

not formally assessed 

(2016) 

Not assessed 6.5.5.2, 7.8 

G/21 Poland – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/22 Portugal – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/23 Romania – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/24 Slovakia – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/25 Slovenia – Participation exemption Harmful (2003) and 

not formally assessed 

(2016) 

Not assessed 7.8 
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G/26 Spain – Participation exemption Not formally assessed 

(2016) 

Not assessed 7.8 

G/27 Sweden – Participation exemption No need to assess 

(2004) and not 

formally assessed 

(2016) 

Not assessed 7.8 

G/28 The United Kingdom – Participation 

exemption 

Not formally assessed 

(2016) 

Not assessed 7.8  

G/29 Liechtenstein (third country) – 

Participation exemption 

Harmful (2017) n/a 5.7, 6.5.4.2, 

6.5.5.2,   7.5, 

7.8, 7.16.2 

G/30 The Netherlands Antilles – Participation 

exemption 

Harmful (2004) n/a 7.8  

     

 Group coordination regimes    

H/1 Belgium – Coordination centres regime Harmful (2003) No State aid (1984), no 

State aid (1987), State 

aid (2003) and State 

aid (2007) 

6.5.2.2, 6.5.6.2, 

7.5, 7.9, 7.16.2  

H/2 Spain – Basque and Navarra 

coordination centres regime 

Harmful (2003) Staid aid (2002) 7.9 

H/3 Luxembourg – Coordination centres 

regime  

Harmful (2003) Staid aid (2002) 6.5.6.2, 7.9 

H/4 Germany – Control and coordination 

centres of foreign companies regime 

Harmful (2003) Staid aid (2002) 7.9 

H/5 France – Headquarters and Logistic 

Centres regime 

Harmful (2003) Staid aid (2002) 7.9 

H/6 Morocco (third country) – Coordination 

centres regime 

Harmful (2018) n/a 5.7, 7.9 

     

 Special holding company regimes    

I/1 Luxembourg – 1929 Holding companies 

regime 

Harmful (2003) State aid (2006) 7.3.2, 7.6.3, 7.8, 

7.10, 7.16.2, 

7.16.3 

I/2 Switzerland (third country) – Cantonal 

mixed company regime 

Harmful (2013) State aid (2007) 5.7, 7.10 

I/3 Switzerland (third country) – Cantonal 

holding company regime 

Harmful (2013) State aid (2007) 5.7, 7.10 

     

 Intermediate group finance and 

license company regimes 

   

 Group finance company regimes    

J/1 The Netherlands – Intra-group finance 

activities regime 

Harmful (2003) No State aid (1995) 6.5.6.2, 7.4.2, 

7.4.3, 7.9, 7.11, 

7.13 

J/2 Luxembourg – Finance companies 

regime  

Harmful (2003) State aid (2002) 4.2.4.2, 6.5.6.2, 

7.4.2, 7.4.3, 

7.11, 7.12, 

7.16.2 

J/3 Luxembourg – Group financing 

companies (advance confirmation of 

margins) regime 

Not formally assessed 

(2010) and not harmful 

(2017) 

Not assessed 4.2.4.2, 7.11, 

7.12, 7.16.2 

 Group license company regimes    

J/4 The Netherlands – Royalties regime Harmful (2003) No State aid (1995) 7.11 

     

 Foreign finance branch regimes    

K/1 The Netherlands – Financing branch 

regime 

Harmful (2003) Not assessed 6.5.5.2, 6.5.6.2, 

7.9, 7.11, 7.12 

K/2 Luxembourg – Financing branch 

regimes 

Harmful (2003) Not assessed 6.5.5.2, 6.5.6.2, 

7.12 

     

 Informal capital regimes    

L/1 The Netherlands – Informal capital 

regime  

Harmful (2003) Not assessed 6.5.5.2, 6.5.6.2, 

7.11, 7.12, 7.13, 

7.16.2, 8.2 
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L/2 Belgium – Informal capital regime Harmful (2003) Not assessed  6.5.5.2, 6.5.6.2, 

7.12, 7.13, 

7.16.2, 8.2 

L/3 Belgium – Excess profits regime Not assessed State aid (2016), but 

Belgium appealed and 

General Court annulled 

the Commission 

decision on formal 

grounds (2019) 

(Appeal pending 

before the CJEU)  

6.5.5.2, 7.12, 

7.13 

L/4 Luxembourg – Informal capital regime Not assessed Assessment ongoing 

(2019) 

6.5.5.2, 7.12, 

7.13 

     

 Hybrid financing regime    

M/1 Belgium – Profit participating loan 

ruling 

Not formally assessed 

(2008) 

Not assessed 7.14, 7.16.2 

     

 Free zone regimes    

N/1 Belgium – Employment zones regime Non-harmful (1999) Not assessed or 

regional State aid 

compatible  

7.15 

N/2 Belgium – Incentives for investments in 

certain regions regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/3 Belgium – Re-conversion zones regime Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/4 Denmark – Enterprise zones regime Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/5 Germany – Business Investment in 

former GDR and West Berlin regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/6 Germany – Equipment in former GDR 

and West Berlin regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/7 Germany – Commercial investments in 

FRG/GDR border area regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/8 Spain – Canary Islands REF regime Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/9 Spain – Basque Country Start up relief 

regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

5.3, 7.15 

N/10 Spain – Navarra Start up relief regime Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15  

N/11 France – Corsica incentive regime (I, II 

and II) 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/12 France – Tax free zones (ZFU) regime  Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/13 France – Enterprise zones regime Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/14 France – Overseas Departments regime Non-harmful (1999) n/a 7.15 

N/15 France – Privileged investment zone 

(Nord-Pas de Calais) regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/16 Ireland – Shannon Airport regime Harmful (2003) Approved regional aid 

(1981-1994) and State 

aid (1998) 

7.15 
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N/17 Ireland – New investments / Buildings in 

rundown urban areas regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/18 The Netherlands – Accelerated 

depreciation of new buildings in certain 

regions regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/19 Finland – Accelerated depreciation / 

investments in developing regions regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15  

N/20 United Kingdom – Enterprise zones 

regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/21 United Kingdom – Small and Medium 

sized enterprises in Norther Ireland 

regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/22 Spain – Ceuta and Melilla regime Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15,  

N/22 France – Building under urban and rural 

planning arrangements regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/23 Italy – Regional incentives south of Italy 

Mezzogiorno 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/24 Portugal – Madeira free zones regime Harmful (2003) Approved regional aid 

(1987-2014) and State 

aid investigation 

opened (2018) 

5.3, 7.15 

 

 

N/25 Portugal (Madeira & Azores) – 

Industrial free zones regime 

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/26 Greece – Small islands income tax 

reduction regime  

Non-harmful (1999) Not assessed or 

regional State aid 

compatible 

7.15 

N/27 The Netherlands Antilles – Free zones 

regime  

Harmful (2003) n/a 7.15 

N/28 Aruba – Free zones regime  Harmful (2003) and 

non-harmful (2017) 

n/a 5.5, 7.15 

N/29 Latvia – Special economic zones and free 

ports  

Harmful (2003) Not assessed or 

regional State aid 

compatible 

7.15 

N/30 Lithuania – Free economic zone regime Harmful (2003); no 

need to assess (2017); 

and no need to assess 

(2018) 

Not assessed or 

regional State aid 

compatible 

7.15 

N/31 Malta – Onshore free port regimes Non-harmful (2003) Not assessed or 

regional State aid 

compatible 

7.15 

N/32 Poland – Special Economic zones regime Harmful (2003) Not assessed or 

regional State aid 

compatible 

6.5.4.2, 6.5.6.2 

7.15 

N/33 Slovenia – Special Economic zones 

regime 

Non-harmful (2003) Not assessed or 

regional State aid 

compatible 

7.15 

N/34 Romania – Free zones regime Harmful (2006) Not assessed or 

regional State aid 

compatible 

6.5.4.2, 7.15 

N/35 Romania – Disadvantaged zones regime Non-harmful (2006) Not assessed or 

regional State aid 

compatible 

6.5.4.2, 7.15 

N/36 Slovenia – Tax relief Pomurje region 

regime 

Not formally assessed 

(2012) 

Approved regional aid 

(2010) and approved 

regional aid (2013) 

7.15 

N/37 Croatia – Profit tax act regime Non-harmful (2014) Not assessed or 

regional State aid 

compatible 

7.15 

N/38 Aruba – Special San Nicolas zone regime Harmful (2018) n/a 5.5, 7.15,  
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N/39 Curacao – Ezone regime Harmful (2018) n/a 5.5, 5.7, 7.15 

N/40 Curacao – Manufacturing activities 

under the Ezone regime regime 

Harmful (2018) n/a 7.15 

N/41 Poland – Investment zone regime Harmful (2019) Not assessed or 

regional State aid 

compatible 

7.15 
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APPENDIX 

 

CODE OF CONDUCT FOR BUSINESS TAXATION 
 

 

 

RESOLUTION OF THE COUNCIL AND THE REPRESENTATIVES OF THE 

GOVERNMENTS OF THE MEMBER STATES, MEETING WITHIN THE COUNCIL of 1 

December 1997 on a code of conduct for business taxation 

 

THE COUNCIL OF THE EUROPEAN UNION AND THE REPRESENTATIVES OF THE 

GOVERNMENTS OF THE MEMBER STATES, MEETING WITHIN THE COUNCIL, 

 

RECALLING that a comprehensive approach to taxation policy was launched, at the 

Commission's instigation, at the informal meeting of the Ministers for Economic Affairs and 

Finance held in Verona in April 1996 and confirmed at the meeting in Mondorf-les-Bains in 

September 1997 in the light of the consideration that coordinated action at European level is 

needed in order to reduce continuing distortions in the single market, prevent significant losses 

of tax revenue and help tax structures develop in a more employment-friendly way, 

 

ACKNOWLEDGING the major contribution made by the Taxation Policy Group to the 

preparation of this Resolution, 

 

NOTING the Commission communication to the Council and the European Parliament of 5 

November 1997, 

 

ACKNOWLEDGING the positive effects of fair competition and the need to consolidate the 

competitiveness of the European Union and the Member States at international level, whilst 

noting that tax competition may also lead to tax measures with harmful effects, 

 

ACKNOWLEDGING, therefore, the need for a code of conduct for business taxation designed 

to curb harmful tax measures, 

 

EMPHASIZING that the code of conduct is a political commitment and does not affect the 

Member States' rights and obligations or the respective spheres of competence of the Member 

States and the Community resulting from the Treaty, 

 

HEREBY ADOPT THE FOLLOWING CODE OF CONDUCT: 

 

Code of conduct for business taxation tax measures covered 

 

A.  Without prejudice to the respective spheres of competence of the Member States and 

the Community, this code of conduct, which covers business taxation, concerns those 

measures which affect, or may affect, in a significant way the location of business 

activity in the Community. 

 

Business activity in this respect also includes all activities carried out within a group of 

companies. 
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The tax measures covered by the code include both laws or regulations and 

administrative practices. 

 

B.  Within the scope specified in paragraph A, tax measures which provide for a 

significantly lower effective level of taxation, including zero taxation, than those levels 

which generally apply in the Member State in question are to be regarded as potentially 

harmful and therefore covered by this code. 

 

Such a level of taxation may operate by virtue of the nominal tax rate, the tax base or 

any other relevant factor. 

 

When assessing whether such measures are harmful, account should be taken of, inter 

alia: 

 

1.  whether advantages are accorded only to non-residents or in respect of 

transactions carried out with non-residents, or 

 

2.  whether advantages are ring-fenced from the domestic market, so they do not 

affect the national tax base, or 

 

3.  whether advantages are granted even without any real economic activity and 

substantial economic presence within the Member State offering such tax 

advantages, or 

 

4.  whether the rules for profit determination in respect of activities within a 

multinational group of companies departs from internationally accepted 

principles, notably the rules agreed upon within the OECD, or 

 

5.  whether the tax measures lack transparency, including where legal provisions 

are relaxed at administrative level in a non-transparent way. 

 

Standstill and Rollback 

 

Standstill 

 

C.  Member States commit themselves not to introduce new tax measures which are harmful 

within the meaning of this code. Member States will therefore respect the principles 

underlying the code when determining future policy and will have due regard for the 

review process referred to in paragraphs E to I in assessing whether any new tax measure 

is harmful. 

 

Rollback 

 

D.  Member States commit themselves to re-examining their existing laws and established 

practices, having regard to the principles underlying the code and to the review process 

outlined in paragraphs E to I. Member States will amend such laws and practices as 

necessary with a view to eliminating any harmful measures as soon as possible taking 

into account the Council's discussions following the review process. 
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Review process 

 

Provision of relevant information 

 

E.  In accordance with the principles of transparency and openness Member States will 

inform each other of existing and proposed tax measures which may fall within the scope 

of the code. In particular, Member States are called upon to provide at the request of 

another Member State information on any tax measure which appears to fall within the 

scope of the code. Where envisaged tax measures need parliamentary approval, such 

information need not be given until after their announcement to Parliament. 

 

Assessment of harmful measures 

 

F.  Any Member State may request the opportunity to discuss and comment on a tax 

measure of another Member State that may fall within the scope of the code. This will 

permit an assessment to be made of whether the tax measures in question are harmful, 

in the light of the effects that they may have within the Community. That assessment 

will take into account all the factors identified in paragraph B. 

 

G.  The Council also emphasizes the need to evaluate carefully in that assessment the effects 

that the tax measures have on other Member States, inter alia in the light of how the 

activities concerned are effectively taxed throughout the Community. 

 

Insofar as the tax measures are used to support the economic development of particular 

regions, an assessment will be made of whether the measures are in proportion to, and 

targeted at, the aims sought. In assessing this, particular attention will be paid to special 

features and constraints in the case of the outermost regions and small islands, without 

undermining the integrity and coherence of the Community legal order, including the 

internal market and common policies. 

 

Procedure 

 

H.  A group will be set up by the Council to assess the tax measures that may fall within the 

scope of this code and to oversee the provision of information on those measures. The 

Council invites each Member State and the Commission to appoint a high-level 

representative and a deputy to this group, which will be chaired by a representative of a 

Member State. The group, which will meet regularly, will select and review the tax 

measures for assessment in accordance with the provisions laid down in paragraphs E 

to G. The group will report regularly on the measures assessed. These reports will be 

forwarded to the Council for deliberation and, if the Council so decides, published. 

 

I.  The Council invites the Commission to assist the group in carrying out the necessary 

preparatory work for its meetings and to facilitate the provision of information and the 

review process. To this end, the Council requests Member States to provide the 

Commission with the information referred to in paragraph E so that the Commission 

may coordinate the exchange of such information between the Member States. 
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State aid 

 

J.  The Council notes that some of the tax measures covered by this code may fall within 

the scope of the provisions on State aid in Articles 92 to 94 of the Treaty. Without 

prejudice to Community law and the objectives of the Treaty, the Council notes that the 

Commission undertakes to publish guidelines on the application of the State aid rules to 

measures relating to direct business taxation by mid- 1998, after submitting the draft 

guidelines to experts from the Member States at a multilateral meeting, and commits 

itself to the strict application of the aid rules concerned, taking into account, inter alia, 

the negative effects of aid that are brought to light in the application of this code. The 

Council also notes that the Commission intends to examine or re-examine existing tax 

arrangements and proposed new legislation by Member States case by case, thus 

ensuring that the rules and objectives of the Treaty are applied consistently and equally 

to all. 

 

Action to combat tax avoidance and evasion 

 

K.  The Council calls on the Member States to cooperate fully in the fight against tax 

avoidance and evasion, notably in the exchange of information between Member States, 

in accordance with their respective national laws. 

 

L.  The Council notes that anti-abuse provisions or countermeasures contained in tax laws 

and in double taxation conventions play a fundamental role in counteracting tax 

avoidance and evasion. 

 

Geographical extension 

 

M.  The Council considers it advisable that principles aimed at abolishing harmful tax 

measures should be adopted on as broad a geographical basis as possible. To this end, 

Member States commit themselves to promoting their adoption in third countries; they 

also commit themselves to promoting their adoption in territories to which the Treaty 

does not apply. 

 

In particular, Member States with dependent or associated territories or which have 

special responsibilities or taxation prerogatives in respect of other territories commit 

themselves, within the framework of their constitutional arrangements, to ensuring that 

these principles are applied in those territories. In this connection, those Member States 

will take stock of the situation in the form of reports to the group referred to in paragraph 

H, which will assess them under the review procedure described above. 

 

Monitoring and revision 

 

N.  In order to ensure the even and effective implementation of the code, the Council invites 

the Commission to report to it annually on the implementation thereof and on the 

application of fiscal State aid. The Council and the Member States will review the 

provisions of the code two years after its adoption. 

 


