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A. Positions of the European Parliament  

 

Introduction 

 

The European Parliament has consistently criticised the reliance of EU decision-making on 

unanimity voting in a number of key policy areas. Additionally, the inability to achieve 

unanimity in some EU policies, such as those designed to deal with the economic, financial and 

social crises, has led to the creation of instruments outside the EU legal framework. In its past 

resolutions, Parliament has insisted on the need to be able to achieve certain goals blocked by 

the unanimity requirement through differentiated integration, notably the mechanism of 

enhanced cooperation, while subjecting it to specific conditions and an inclusive approach. 

Moreover, since the entry into force of the Lisbon Treaty, it has also called for the use of other 

flexibility instruments, in particular the general and specific bridging or passerelle clauses 

which allow for a number of key policy areas to move from unanimity to qualified majority 

voting (QMV) and from special legislative procedures to the ordinary legislative procedure. 

 

Unanimity culture as a failure of governance 

 

The systematic search for unanimity in the Council, operating under the so-called Luxembourg 

Compromise, has been highlighted by Parliament as a failure in governance. It has led to 

intergovernmental solutions such as the European Stability Mechanism and the Treaty on 

Stability, Coordination and Governance in the Economic and Monetary Union being adopted 

outside of the EU legal framework, with limited democratic scrutiny. In parallel, Parliament 

has highlighted the need to switch to QMV ‘wherever possible under the Treaties’ and to 

abandon the problematic practice of governments transferring contentious legislative files from 

the Council of Ministers to the European Council, which further entrenches the need for 

unanimity1. The unanimity rule in the Council means that ‘the agreement represents the lowest 

common denominator, based on the need to avoid the veto of a single Member State’2. 

Furthermore, even in legislative procedures where the Council formally decides by majority 

voting, it tends to seek consensus without a formal vote, to the detriment of quality, decisiveness 

and transparency3. Unanimity is also a major obstacle in specific and relevant procedures such 

as the rule of law, under Article 7 of the Treaty on European Union (TEU). 

 

Differentiated integration subject to specific conditions 

 

Although differentiated integration has been recognised by Parliament as a legitimate tool to 

overcome the need for unanimity in some specific areas, Parliament has called for this tool to 

be used sparingly, under strict conditions, in order to avoid the risk of fragmenting the Union. 

It is not a tool to avoid difficult decision-making. Following the introduction of 

intergovernmental solutions in the field of the Economic and Monetary Union (EMU), it 

insisted that any differentiated integration should be temporary in nature, take place within the 

Treaty provisions, ‘maintain the unity of the EU institutions’, include democratic accountability 

                                                 
1 European Parliament resolution of 16 February 2017 on improving the functioning of the European Union 

building on the potential of the Lisbon Treaty, OJ C 252, 18.7.2018, p. 215, paragraph 33. 
2 European Parliament resolution of 16 February 2017 on possible evolutions of and adjustments to the current 

institutional set-up of the European Union, OJ C 252, 18.7.2018, p. 201, paragraph 67. 
3 European Parliament resolution of 17 January 2019 on the Ombudsman’s strategic inquiry OI/2/2017 on the 

transparency of legislative discussions in the preparatory bodies of the Council of the EU, OJ C 411, 27.11.2020, 

p. 149, paragraph 18. 
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arrangements, and avoid any solutions which would contravene the principles of EU law. 

Another condition that Parliament set is that such differentiation should not be permissible in 

cases that concern fundamental rights or values enshrined in Article 2 of the TEU4. 

 

Enhanced cooperation 

 

Parliament has also suggested that, in case of decision-making paralysis, enhanced cooperation 

should be the tool privileged to overcome stuck negotiations or a blockage caused by a Member 

State when unanimity is required. In that context, Parliament has warned that enhanced 

cooperation should not ‘create negative externalities such as economic and social dumping’, 

the assessment of which needs to be carefully taken into consideration, in particular by the 

Commission when it makes proposals for such arrangements. Parliament has even suggested 

that through a proactive reading of the Article 225 of the Treaty on the Functioning of the 

European Union (TFEU), it should be able itself to trigger a proposal for enhanced cooperation, 

should the Commission not manage to reach an agreement through a regular decision-making 

procedure. 

 

Since the entry into force of the Lisbon Treaty, enhanced cooperation has been established in 

five cases, several of which, however, notably the Financial Transaction Tax (FTT) and the 

Unitary Patent, have faced challenges with their implementation. Although the introduction of 

an FTT via enhanced cooperation has been authorised since 2013, no significant concrete 

progress has been achieved since then, and the only development has been the dismissal of the 

annulment procedure brought before the Court of Justice of the EU (CJEU) by the United 

Kingdom. Similarly, difficulties have been encountered with the completion of the international 

legal framework necessary for the functioning of the Unitary Patent. 

 

Moreover, in a number of resolutions, Parliament has insisted on the need for greater decision-

making flexibility to be applied in cases of differentiated integration. It has repeatedly insisted 

on the need to activate the provisions in Article 333 of the TFEU, analogous to the two general 

passerelle clauses. Such provisions should be triggered immediately after the agreement on the 

start of enhanced cooperation is approved by the Council5. Parliament has also suggested the 

introduction of a special procedure to provide for the integration of these provisions in the EU 

acquis6. 

 

Activation of the passerelle clauses 

 

In its reports on the Future of the European Union, Parliament noted that ‘unanimity, which the 

Treaties require in some fundamental matters, is an almost insurmountable obstacle in 

important moments and decisions’ and advocated for the application of qualified majority 

voting in the Council in special cases and the use of the ordinary legislative procedure in ‘all 

areas where it is possible’7. It considered that this can be achieved within the current Treaties 

with the activation of the various passerelle clauses, in particular the two general clauses in 

Article 48(7) of the TEU, where the first subparagraph allows for switching from unanimity to 

                                                 
4 European Parliament resolution of 17 January 2019 on differentiated integration, OJ C 411, 27.11.2020, p. 145. 
5 European Parliament resolution of 12 February 2019 on the implementation of the Treaty provisions 

concerning enhanced cooperation, OJ C 449, 23.12.2020, p. 16, paragraph 16. 
6 Cf. supra, paragraph 17. 
7 European Parliament resolution of 13 February 2019 on the state of the debate on the future of Europe, OJ C 

449, 23.12.2020, p. 90, paragraph 7. 
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qualified majority in all areas of the TFEU or Title V of the TEU (the Area of Freedom, Security 

and Justice). The second subparagraph allows for the switch from the special legislative 

procedure to the ordinary legislative procedure. Parliament made a specific request to trigger 

general passerelle clauses following the outbreak of the COVID-19 pandemic to ‘ease the 

decision-making process in all matters which could help to cope with the challenges of the 

current health crisis’8. Once the COVID-19 pandemic is over, the use of flexibility in the 

decision-making process needs to be appraised. 

 

Parliament has also called for the use of specific passerelle clauses which require a less 

elaborate approval and instruction process and give the initiating role to the Commission. The 

passerelle clauses that received the most attention were on foreign and defence matters, fiscal 

affairs and social policy9. In the field of justice and home affairs (JHA), Parliament insisted on 

the need to switch to QMV for questions of family law with cross-border implications (Article 

81(3) of the TFEU) and to bring all other JHA policies under the ordinary legislative procedure 

through an additional activation of the general passerelle clause. The subject for which the 

activation of a passerelle clause was most consistently requested was the multiannual financial 

framework (MFF). The provision in Article 312(2) of the TFEU here allows the European 

Council to switch from unanimity to QMV, while still applying a special legislative 

procedure10. 

 

In President Juncker’s State of the Union addresses of 13 September 2017 and 12 September 

2018, the Commission announced its intention to propose targeted activation of several 

passerelle clauses, notably those concerning the switch to the ordinary legislative procedure. 

Specifically, the Commission presented four communications aimed at activating passerelle 

clauses in order to facilitate decision-making in foreign policy11, tax policy12, environmental 

policy13, and social policy14. In its subsequent formal proposals, the Commission acknowledged 

as a major concern the fact that the culture of compromise is pushed aside under the unanimity 

rule. Where QMV is used, however, the risk of being outnumbered encourages the Member 

States to engage in dialogue and negotiation and to seek real compromise. Despite the fact that 

the Commission’s proposals have been discussed at meetings in certain Council formations, no 

formal proposals to activate the passerelle clauses in the areas proposed by the Commission 

have ever been approved by the Council. Parliament, on the other hand, has supported the 

                                                 
8 European Parliament resolution of 17 April 2020 on EU coordinated action to combat the COVID-19 pandemic 

and its consequences, Texts adopted, P9_TA(2020)0054. 
9 See in particular European Parliament resolution of 16 February 2017 improving the functioning of the 

European Union building on the potential of the Lisbon Treaty, OJ C 252, 18.7.2018, p. 215, paragraph 15, 

paragraph 33. 
10 Cf. supra European Parliament resolutions on the state of debate on the Future of Europe, paragraph 8; on 

possible evolutions and adjustment of the constitutional set-up, paragraph 66; and on improving the functioning 

of the EU, paragraph 61. 
11 Communication from the Commission to the European Council, the European Parliament and the Council 

entitled ‘A stronger global actor: a more efficient decision-making for EU Common Foreign and Security Policy’ 

(COM(2018)0647). 
12 Communication from the Commission to the European Council, the European Parliament and the Council 

entitled ‘Towards a more efficient and democratic decision making in EU tax policy’ (COM(2019)0008). 
13 Communication from the Commission to the European Council, the European Parliament and the Council 

entitled ‘A more efficient and democratic decision making in EU energy and climate policy’ (COM(2019)0177). 
14 Communication from the Commission to the European Council, the European Parliament, the Council, the 

European Economic and Social Committee and the Committee of the Regions entitled ‘More efficient decision-

making. in social policy: Identification of areas for an enhanced move to qualified majority voting’ 

(COM(2019)0186). 
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activation of those clauses in the context of the debate on the Future of Europe, in particular in 

matters which require an effective and timely reaction from the Union, such as common foreign 

and security policy (CFSP) missions, sanction regimes or decisions in the field of taxation15. 

 

 

 

B. Observations and avenues to be explored further 

 

The current Treaties allow for the development of EU policies in a number of areas such as 

consumer protection, the fight against climate change and the adoption of a common asylum 

policy. In theory, certain initiatives may be developed and implemented by a limited number of 

the Member States. Yet the instruments to allow this are not available in those areas where the 

EU faces its biggest challenges. Unanimity remains the rule in areas that touch at the heart of 

traditional state sovereignty, in particular those with fiscal implications.  

 

Nevertheless, the Lisbon Treaty did provide mechanisms to allow for further integration. The 

passerelle clauses are a highly relevant example of this approach. However, even if their 

activation is both possible and desirable, it requires significant political capital and a consensus 

on a specific issue which is difficult to reach. It is clearly necessary to fully exploit the potential 

of the current Treaties and analyse whether they could be used to build a new political project 

carried by a dynamic group of Member States and citizens. These tools should not be used on 

a ‘case by case basis’ but should be an integral part of a wider political strategy: differentiation 

could become a more central method to further promote political integration. At the same time, 

it should address the gap in perception between a pioneering group aiming for deeper 

integration, and a second-class EU. This differentiation would respect the freedom of choice of 

Member States that wish to pursue stronger integration, but remain an open and inclusive 

process at the service of an ever closer union. 

 

We should therefore propose a two-phase approach: 

 

1. First phase: differentiation through enhanced cooperation and flexibility through 

passerelle clauses, as part of the wider political strategy. 

2. Second phase: treaty revision.  

 

While exploiting in full the potential of the current Treaties is necessary, we clearly need to 

consider revising them in the short to medium term in order fully to achieve new political 

objectives. One should note here that the simplified revision procedure set out in Article 48(6) 

of the TEU would not be enough to rebalance the distribution of competences between the EU 

and the Member States, nor to improve the decision-making procedures or grant the EU fiscal 

autonomy. 

 

This reform should rebuild the consensus around the EU’s purpose. It remains doubtful whether 

such a reform could be carried out by all 27 Member States, or in any case through a proposal 

that would apply equally to each Member State. It will therefore be necessary to opt for more 

differentiated integration, while avoiding the disintegration of the Union. The ordinary revision 

procedure provided for in Article 48 of the TEU should therefore constitute a basis for this 

                                                 
15 European Parliament resolution of 13 February 2019 on the state of the debate on the future of Europe, OJ C 

449, 23.12.2020, p. 90, paragraph 7. 
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process.  

 

Unanimity and state sovereignty 

 

Although over time QMV has gradually replaced unanimity as the default decision-making 

procedure, with advances often going hand-in-hand with Parliament’s gains in co-decision 

rights, unanimity remains the default decision-making method in core areas. And while 

unanimity could have a place in one specific case in the EU’s decision-making, there is an 

increasing appetite to move away from it in many policy areas. Taxation is of particular concern 

in this regard (the size of the EU budget depends on a unanimous decision on own resources), 

and decisions demand additional ratification in accordance with national constitutional 

requirements. Similarly, unanimity is the default method for approving the multiannual 

financial framework. Although the MMF allows for the triggering of a specific passerelle clause 

in Article 312(2)(2) of the TFEU, the core sovereign powers of the Member States are preserved 

as the MFF is bound to operate only within the limits set by the Member States in their prior 

decision n own resources, which determines the size of the overall envelope. 

 

Decisions concerning foreign and defence policy are also key fields. Clearly, in these two policy 

fields the intention of the Treaties’ authors was to ensure that states kept a firm grip on the key 

areas which define traditional state sovereignty. It follows that Parliament has only very limited 

power to participate in these areas, and must only be consulted. In addition, Article 31(1) of the 

TEU introduces an outright ban on the adoption of legislative acts, excluding the possibility for 

the Council and Parliament to decide according to the ordinary legislative procedure.  

 

It is true that the Treaties provide for specific passerelle clauses in six cases (CFSP decisions 

(Article 31(3) of the TEU); family law with cross-border implications (Article 81(3) of the 

TFEU); social policy (Article 153(2) of the TFEU); environmental policy (Article 192(2)(2) of 

the TFEU); the MFF (Article 312(2)(2) of the TFEU); enhanced cooperation (Article 333 of 

the TFEU)), and for two general bridging clauses in Article 48(7) of the TEU (one introducing 

QMV, the other introducing the ordinary legislative procedure). It should nevertheless be 

recalled that the TEU (Article 48(7)(1)) expressly forbids the application of QMV in cases of 

decisions ‘having military or defence implications’. In order to become a global player in this 

field, the EU needs to move beyond unanimity and use other instruments, for instance 

permanent structured cooperation (PESCO), as provided for in the Treaty of Lisbon, in all areas 

that strengthen the external policy of the Union. 

 

There are specific exceptions to the provision in the Treaties of passerelle clauses to overcome 

the deadlock of unanimity in fields with significant sovereignty implications. Those cases are 

outlined in Article 353 of the TFEU. The general passerelle clause cannot be applied with 

regard to the residual legal basis in Article 352 of the TFEU (the so-called ‘flexibility clause’) 

and cannot be used to derogate to the decision-making rules suspending a Member State’s rights 

under the rule of law procedure provided for in Article 7 of the TEU. Finally, an exception also 

applies to the MFF and to the power of the Council to determine the system of own resources, 

which, under Article 311(3) of the TFEU, always requires a unanimous decision under a special 

legislative procedure, after consultation of Parliament. The dominance of the Member States 

over this area of decision-making is further demonstrated by the fact that they must approve 

any decision to establish or abolish categories of own resources in accordance with their 

respective constitutional requirements. Therefore, even if such a decision could, in theory, be 

taken by qualified majority in the Council, it would still essentially be an intergovernmental 
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process: the European Parliament, as the representative of EU citizens, would continue to be 

reduced to the often irrelevant role of consultation and any national parliament would still wield 

a veto.  

 

Unanimity and consensus 

 

Even where there is no fundamental requirement to adopt decisions by unanimity, the Council 

has often resorted to seeking consensus or, in certain cases, to shifting contentious files to the 

European Council for arbitration. The increasing role of the European Council over the last 

decade has led to the side-lining of the other institutions. In particular, it has resulted in the 

marginalisation of Parliament in several areas, notably in decision-making on the EMU, but 

also more recently in the economic response to the COVID-19 pandemic. In addition, the 

prevalence of the consensus-seeking culture within the Council is a stumbling block for EU 

decision-making in terms of the democratic process, efficiency and transparency. Firstly, it 

delays important decisions where qualified majority is the norm, establishing a lowest common 

denominator agreement between the Member States, and fails to engage with the position of 

Parliament, adopted under the ordinary legislative procedure. Secondly, while Parliament uses 

a fully transparent process to adopt its positions, the Council allows Member States to hide 

behind the lack of consensus in order to avoid clearly stating their positions. These then cannot 

be scrutinised and the link of accountability towards the EU’s citizens is broken. It is worth 

noting here that the recent non-paper on the EU’s strategic autonomy, signed on 24 March 2021 

by the Netherlands and Spain, recognises that ‘Strengthening the ability of the EU to defend its 

public interests and increasing its open strategic autonomy calls for effective decision-making 

mechanisms’16. More significantly, the document then calls for unanimity to be replaced by 

QMV in areas where unanimous decision-making ‘hampers the EU’s capability to act’. This 

point is of crucial importance: if unanimity is to blame for the EU failing to reach its strategic 

autonomy objectives, then it needs to be corrected. 

 

In this context, attention should also be paid to the proposals put forward for the revision of the 

EU comitology system (Regulation (EU) No 182/2011)17, aimed at improving transparency and 

accountability in the implementation of EU law in certain contentious policy areas. For instance 

the proposal designed to increase voting transparency: Member States should submit their vote 

– be it for or against – or abstention accompanied by a justification. Irrespective of the outcome 

of the vote, this would ensure that citizens were aware not only of their governments’ decisions, 

but also of the reasons behind them. 

 

In addition, the obligation for transparency enshrined in Article 16(8) of the TEU is devoid of 

meaning as it shifts fundamental decisions and deliberations to the level of the preparatory 

bodies whose meetings are not public. Although the Council has to meet in public when it 

deliberates or votes on a legislative act, adoption becomes a formality. However, in cases where 

there is controversy or disagreement between national governments (and where transparency is 

therefore all the more important), the matter is ‘pushed up’ to the level of heads of state or 

government at the European Council. Moving the negotiations to the level of the European 

                                                 
16 https://www.permanentrepresentations.nl/permanent-representations/pr-eu-

brussels/documents/publications/2021/03/24/non-paper-on-strategic-autonomy 
17 European Parliament report on the proposal for a regulation of the European Parliament and of the Council 

amending Regulation (EU) No 182/2011 laying down the rules and general principles concerning mechanisms 

for control by Member States of the Commission’s exercise of implementing powers (COM(2017)0085 – C8-

0034/2017 – 2017/0035(COD)), Texts adopted, P9_TA(2020)0364.  

https://www.permanentrepresentations.nl/permanent-representations/pr-eu-brussels/documents/publications/2021/03/24/non-paper-on-strategic-autonomy
https://www.permanentrepresentations.nl/permanent-representations/pr-eu-brussels/documents/publications/2021/03/24/non-paper-on-strategic-autonomy
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Council, which has no such obligation of transparency, is another trend clearly deleterious to 

the EU democratic process and to its efficiency. In addition, the role of Sherpas, informal 

representatives of the heads of state and government, has overshadowed the role of the General 

Affairs Council (GAC): the Sherpas now very often negotiate on behalf of their national leaders 

and are often responsible for legislative files brought to the European Council for arbitration. 

Although the GAC is formally in charge of the preparation of European Council meetings, this 

often results in situations where the agenda and positions on key issues are de-facto defined by 

the Sherpas. ‘Sherpacracy’ is a new feature of the EU and should not become the new trend in 

decision-making. 

 

The need for a shift to supranational dimension  

 

Supranational decision-making procedures have expanded over time thanks to their efficiency 

and transparency. They were fitting for the creation and development of the common market, 

given the need for a specific technical and administrative intervention. It is worth noting that 

the EU does not have its own administrative apparatus on the territory of the Member States to 

oversee and implement EU legislation, but rather relies on the Member States for those tasks. 

Instead, the Union has come to rely on forms of governance which give effect to a joint exercise 

of sovereignty, notably through the community method.  

 

Over the last decade, the community method has again been significantly challenged by the 

Council’s ‘consensus culture’. This has had harmful consequences for both EU democracy and 

the efficiency of decision-making. 40 years ago, had we followed this approach after the Single 

European Act in 1985, we would still be waiting for the completion of the internal market. This 

is why a new approach to overcome unanimity and veto power is increasingly necessary. 

 

Further constitutional pathways to break the unanimity deadlock 

 

The way forward to overcome the blockage of unanimity in EU decision-making under the 

current Treaties is therefore three-fold. Arguably one of the more straightforward options lies 

in the activation of the six specific passerelle clauses, two of which pre-date 2009, in the field 

of social and environmental policy, and four of which were introduced with the Lisbon Treaty 

(CFSP, MFF, family law, enhanced cooperation). While two allow only for a shift to QMV 

(CFSP and MFF), the other four permit a shift from special to ordinary legislative procedure.  

A common feature of the special passerelles is that the decision to introduce them is taken by 

Council as opposed to the European Council – although for the two, that concern the MFF and 

on the CFSP, it is the European Council that authorises their use. In some cases a Commission 

proposal is required (social policy, family law and environment). The role of Parliament in the 

special passerelles is only consultative. Moreover, with the special passerelles on the MFF, on 

the CFSP and on shifting to QMV in enhanced cooperation (Article 333(1) of the TFEU), 

neither consultation nor consent of Parliament applies. 

 

The second step is more ambitious for the Union: the activation of the general passerelle clauses 

in Article 48(7)(1) of the TFEU, allowing the shifts from unanimity to QMV, and Article 

48(7)(2) of the TFEU to modify decision-making from the special legislative procedures to the 

ordinary legislative procedure. It is no accident that these clauses can be found in the EU 

Treaties in Article 48 of the TEU, alongside the procedures for the modification of the Treaties 

– their material scope covers both Title V of the TEU and the whole of the TFEU (with the 

exceptions outlined in Article 353 of the TFEU), but cannot modify EU competences. Both 
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passerelles can be triggered by the European Council, and, as is the case of some of the specific 

passerelle clauses, do not require an initiative from the Commission. The procedure provides a 

stronger role for Parliaments as it requires both the consent of the European Parliament and the 

non-opposition of national parliaments. 

 

It is worth recalling the support that the activation of the passerelle clauses has received in this 

Commission’s term from president Ursula von der Leyen. In her opening statement to 

Parliament following her election on 16 July 2019, she explicitly supported the idea of enabling 

the EU to take advantage of the passerelle clause to shift to QMV in CFSP matters, ‘in order to 

give the EU a stronger and more united voice in the world’. What is more, she expanded on this 

idea in her mission letter to Commission Vice-President and High Representative of the Union 

for Foreign Affairs and Security Policy designate, Josep Borrell18. In her political guidelines, 

the Commission president also added her support for the adoption of proposals in the field of 

taxation, with the application of the ordinary legislative procedure and QMV in this field19. 

 

In parallel, enhanced cooperation, which has had moderate success in some areas, should be 

deployed more broadly. Its scope can grow over time with sufficient political ambition from 

committed Member States. However, it must remain open to new members. Here, too, specific 

passerelle clauses (Article 333 of the TFEU) can be deployed to ease decision-making in the 

areas subject to enhanced cooperation and ultimately through the shift to the ordinary legislative 

procedure to provide for the participation of Parliament on an equal footing with the Council. 

The successful launch of PESCO in 2017, the ‘sleeping beauty of the Lisbon Treaty’, is proof 

of the positive developments that can be driven by politically committed Member States. We 

should also note that in certain areas, such as judicial cooperation in criminal matters, brake 

(Articles 48, 82(3) and 83(3) of the TFEU) and accelerator (Articles 82(3), 83(3), 87(3)(3) and 

86 of the TFEU) clauses can be activated, leading in fine to the accelerated launch of enhanced 

cooperation, as was the case for the establishment of the European Public Prosecutor’s Office 

(EPPO). When the brake is activated but the European Council proves unable to resolve the 

impasse, the unresolved brake may lead to the establishment of enhanced cooperation in cases 

where at least nine Member States agree. At the end of the process, this cooperation is 

accelerated in the sense that the authorisation needed in order to trigger it, required by Article 20 

of the TEU, is deemed to have been granted without the need to restart the entire procedure. 

The use of enhanced cooperation could be more successful if it was part of a wider strategy to 

deepen integration among a dynamic group of willing Member States in order to better achieve 

the Treaties’ objectives. 

 

Since the entry into force of the Lisbon Treaty, which substantially reformed the legal 

framework for enhanced cooperation, five procedures have been launched. They all resulted 

from the failure of legislative procedures where unanimity in the Council could not be reached. 

Three of them have been launched in the area of justice and home affairs, namely the divorce 

                                                 
18 ‘To be a global leader, the Union needs to take decisions in a faster and more efficient way. We must 

overcome unanimity constraints that hamper our foreign policy. When putting forward proposals, you should 

seek to use the clauses in the Treaties that allow certain decisions on the common foreign and security policy to 

be adopted by qualified majority voting.’ Mission letter to J. Borrell, p. 4. 
19 ‘I will make use of the clauses in the Treaties that allow proposals on taxation to be adopted by co-decision 

and decided by qualified majority voting in the Council. This will make us more efficient and better able to act 

fast when needed.’ Ursula von der Leyen, Political Guidelines, p. 12. 
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and legal separation regime in the Rome III Regulation20 (17 Member States), property regimes 

for international couples (18 Member States) and the EPPO (22 Member States). The 

implementation of Rome III has overall been a very successful model and has been regarded as 

having addressed the concerns arising from conflicting laws in the participating Member States. 

Two more recent cases date from January 2019 (property regimes) and the end of 2020 (EPPO), 

and it is too early to draw conclusions on their effectiveness. Nevertheless, some conclusions 

can be drawn from their speedy deployment and from the high number of participating Member 

States. For those that opt in, this creates real added value. Judging by the number of Member 

States participating in permanent structured cooperation in defence (25), this can also be 

considered a success. PESCO can be considered as a case of enhanced cooperation sui generis, 

based on Articles 42(6), 46, and Protocol 10 of the TEU. It is a fitting scheme for project-based 

and Member State-driven cooperation. 

 

The two remaining cases of enhanced cooperation have had mixed results. The unitary patent 

has created a particularly complex legal case of enhanced cooperation. Although 26 Member 

States are participating, its implementation has stalled, hinging on the ratification of the 

international treaty establishing a Unified Patent Court21, which has been considerably delayed. 

Constitutionally speaking, this has been one of the most challenging cases of enhanced 

cooperation, leading to a complex interplay of the EU and non-EU legal regimes and structures 

(EU Treaties, Unified Patent Court, European Patent Office). Its efficiency can be assessed only 

when and if all the relevant legal instruments come into play. Enhanced cooperation on the 

Financial Transaction Tax, authorised already in 2013, has faced several set-backs. The latest 

positive development has been the dismissal of the annulment procedure brought before the 

CJEU by the UK. The prospect of an FTT has been somewhat revived by the efforts to revisit 

it with a view to its inclusion in the framework of the EU’s new own resources. 

 

Nevertheless, it must be acknowledged that in order to get rid of the many roadblocks caused 

by unanimity, we have to consider amending the Treaties. This is the only way to establish a 

new political project for the EU. Today, over 42 areas of the current Treaties (plus six areas 

defined in EU Protocols) require unanimous decisions in the European Council or the Council 

of the EU. And in almost half of those areas, the European Parliament is merely consulted. 

Since the introduction of the co-decision procedure by the Maastricht Treaty, each Treaty 

change has considerably expanded its application to further areas. The further expansion of this 

trend, bringing additional areas under the ordinary legislative procedure, should certainly 

inform any further Treaty reform. This would be an essential way to close the gap between 

formal competences, which create expectations about the EU’s actions, and the EU’s real 

capacity to act. Even when the EU has formally conferred competences to intervene in a given 

sector, the instruments that are made available under the Treaties to act are often inadequate for 

the challenges at stake. Cases in point include migration and the rule of law. The Conference 

on the Future of Europe is therefore a great opportunity to assess the need to reform the EU’s 

system of governance with a view to reducing centrifugal tendencies and securing the long-

term survival of the EU itself. If the objectives of the Conference on the Future of Europe are 

to be ambitious, its outcome will therefore require Treaty change. 

 

Reducing the limits on the application of passerelle clauses should be another objective towards 

                                                 
20 Council Regulation (EU) No 1259/2010 of 20 December 2010 implementing enhanced cooperation in the area 

of the law applicable to divorce and legal separation, OJ L 343, 29.12.2010, p. 10. 
21 Agreement on a Unified Patent Court, OJ C 175, 20.6.2013, p. 1. 
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the easing of unanimity blockages, beginning with lifting the ban contained in Article 353 of 

the TFEU. In the long term, this could allow for further operationalisation of the flexibility 

clause within the framework of the policies defined in the treaties (352 of the TFEU), but could 

also lead to the adoption of CFSP acts and MFF and own resources decisions with the 

meaningful political involvement of Parliament and eventually bring all those areas under the 

ordinary legislative procedure. The limits on the deployment of the general passerelle clauses 

will also need to be revisited in order to provide institutional space to build a genuine political 

union. This could range from lifting the unanimity required for triggering the clauses to limiting 

the veto rights of national parliaments. The latter could be substituted by the consent of the 

European Parliament. Steps towards the easing of the rules for the triggering of enhanced 

cooperation, possibly through brake and accelerator clauses, could also be envisioned.  

 

Finally, unanimity is also one of the biggest obstacles in a major institutional area: Treaty 

amendments. This procedure could be subject to sensible reform, still requiring a high degree 

of consensus while avoiding the unanimity trap. Freeing the modification of the Treaties from 

the ‘unanimity straightjacket’ has been a consistent element in constitutional thinking in the EU 

from Altiero Spinelli’s draft Treaty on European Union in 1984 to the so-called 2002 ‘Penelope 

Project’, both of which aimed to overcome the double unanimity rule (in the intergovernmental 

conference and ratification process) that still governs Treaty changes today.  

 

In this regard, it should be recalled that even some international institutions created by EU 

Member States do not require unanimous ratification of their founding documents in order for 

them to enter into force. For example, the Treaty establishing the European Stability 

Mechanism required ratification by ‘signatories whose initial subscriptions represent no less 

than 90 % of the total subscriptions’ to enter into force22. Moreover, several international 

organisations do not require unanimous approval of and ratification by their Member States in 

order to approve amendments to their founding documents. For example, amendments to the 

Charter of the United Nations enter into force once they have been ‘adopted by a vote of two-

thirds of the members of the General Assembly and ratified, in accordance with their respective 

constitutional processes, by two-thirds of the Members of the United Nations, including all the 

permanent members of the Security Council’23. It might therefore be appropriate to re-evaluate 

the ‘double unanimity’ rule, which, while continuing to govern amendments to the EU’s 

treaties, does not appear to be particularly common outside the EU legal framework. 

 

The CJEU has often been called on to arbitrate on the use of legal bases in legislative procedures 

which would require either decision-making by QMV and co-decision, on the one hand, or 

unanimity, on the other. Cases such as Titanium Dioxide24, Hazardous Chemicals25, Shipments 

of Waste26, Tobacco Advertising I27 or Swedish Match28 are testament to the increased need for 

                                                 
22 Article 48 of the Treaty establishing the European Stability Mechanism. 
23 Article 108 of the Charter of the United Nations. 
24 Judgment of the Court of 11 June 1991, Commission of the European Communities v Council of the European 

Communities, C-300/89, ECLI:EU:C:1991:244. 
25 Judgment of the Court of 10 January 20016, Commission of the European Communities v Council of the 

European Union, C-94/03, ECLI:EU:C:2006:2. 
26 Judgment of the Court of 8 September 2009, Commission of the European Communities v European 

Parliament and Council of the European Union, C-411/06, ECLI:EU:C:2009:518. 
27 Judgment of the Court of 5 October 2000, Federal Republic of Germany v European Parliament and Council 

of the European Union, C-376/98, ECLI:EU:C:2000:544. 
28 Judgment of the Court of 22 November 2018, Swedish Match AB v Secretary of State for Health, C-151/17, 

ECLI:EU:C:2018:938. 
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intervention of the Court, which is a further argument in favour of the revision and further 

simplification of the current legal bases and underlying legislative procedures. 

 

Although unanimity is clearly a major blockage to closer political integration, the need for 

unanimous agreement can be could be considered in specific cases. This applies in particular to 

EU enlargement, which has been considered in the past decade as one of the most successful 

EU policies, demonstrating the attractiveness of the EU political project. The accession process 

for new Member States is laid down in Article 49 of the TEU, with the candidate country 

needing to meet several conditions: it must be a European state; respect the EU’s shared values; 

and undertake to promote them. The sharing of values ties the creation of a common destiny to 

the building of ‘ever closer union among peoples of Europe’. The accession process means a 

country becoming a member of the EU ‘club’, and this has direct consequences both for the 

existing members and for the new one. It therefore means that the consensus requirement is a 

useful one, since: a) it offers reassurance to current members that they will not be obliged to 

accept new members without their explicit consent; and b) it offers recognition to the successful 

candidate country because all existing members will have accepted it into the ‘club’. Unanimity 

for decisions regarding the accession of new countries could potentially favour cohesion among 

Member States and should therefore be taken into consideration.  

 

The last resort: a ‘political compact’ 

 

In case political will is exhausted by the vicious circle of unanimity, some experience could be 

drawn from the conclusion of inter-se agreements connected to the EU legal framework. While 

intergovernmental treaties like the European Stability Mechanism (ESM), the Treaty on 

Stability, Coordination and Governance in the Economic and Monetary Union (TSCG), and the 

Single Resolution Fund (SRF) were perceived as detrimental to the integrity of EU law and 

lacked democratic legitimacy, they were also aiming to address some of the most clearly visible 

shortcomings in EU decision-making. The Court of Justice has found in favour of the legality 

of such intergovernmental solutions that expand the powers of the EU institutions, as long as 

these additional tasks do not alter their essential functions29.  

 

In such circumstances, the idea of a new ‘political compact’ treaty based on this model and with 

strong functional and institutional ties to the EU legal order could be considered as a solution 

of last resort. Such a treaty could aim to allow for the exercise of some of the EU’s competences 

by easing the decision-making procedures needed to activate them. For instance, signatory 

Member States could agree to give up unanimity among themselves in a number of fields where 

the ‘political compact’ applies, such as in the adoption of new own resources or sanctions in 

cases of violation of the EU’s values. Similarly, easing the conditions for the entry into force 

of such a treaty by requiring, for example, only a simple majority of participating Member 

States to ratify it, could overcome the many hurdles that make the ratification phase at national 

level so difficult and lengthy. Nevertheless, although the involvement of supranational 

institutions such as the Court of Justice or the Commission has precedent, careful attention 

should be given to the proper involvement of the European Parliament in order to ensure that 

any such project is underpinned by strong democratic accountability.  

 

If the outcome of the Conference on the Future of Europe warrants changes to the Treaties, then 

                                                 
29 Judgment of the Court (Full Court) of 27 November 2012, Thomas Pringle v Government of Ireland and 

Others, Case C-370/12, ECLI:EU:C:2012:756, paragraph 158. 
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this ‘political compact’ could be a solution by which to avoid gridlock in two different 

scenarios: in the first case, if there is too much opposition to even begin the treaty revision 

procedure; and in the second, to unblock the treaty revision process once it is underway. If 

finding a (unanimous) agreement on treaty amendments proves impossible, then allowing a 

significant number of Member States to make those decisions would only make sense. The 

exact minimum number of Member States required would need to be defined beforehand, but 

it could, for instance, be a simple majority. 

 

 

 

C. Summary of discussions in the Committee on Constitutional Affairs (AFCO) 

 

The AFCO Committee discussed this working document on 17 March 202130. In his 

presentation, the rapporteur stressed that the content of the document was not new as such, but 

that the political context was. Unanimity causes paralysis of the EU in many fields, leading to 

delays in the adoption of decisions and meaning that the solutions chosen reflect only the lowest 

common denominator. 

He noted that after an opening section recalling the work already done in Parliament on the 

issue, the document moved on to consider the alternatives that already exist within the Treaties 

to overcome the paralysis created by unanimity requirements (passerelle clauses and enhanced 

cooperation). He argued that the problem with the currently envisaged solutions was that they 

were only used as a last resort, instead of being used regularly as a method to promote a coherent 

political project of closer integration between progressive Member States and their citizens. 

Unanimity today remains the norm in too many important areas, from taxation to the MFF, the 

CSDP and enforcement of the EU values. The rapporteur also highlighted the problem of the 

consensus culture in the Council, which he maintained had turned the European Council into a 

sui generis special legislative body, resulting in the excessive influence of sherpas and a 

diminished role of the General Affairs Council.  

As a solution to the current blockages, the rapporteur argued for a two-step approach. First, 

within the current Treaties, the rapporteur suggested that there is a need to push for the 

activation of the six specific passerelle clauses and further on of the general passerelle clause 

in Article 48(7) of the TEU, as well as for the systematic deployment of enhanced cooperation. 

As a second step, among possible suggestions for Treaty revision, he advocated making it easier 

to activate passerelle clauses and removing the exceptions in essential areas of the EU action. 

He concluded by arguing that should the outcome of the Conference on the Future of Europe 

indicate a demand for Treaty revision, a limited number of Member States should not be 

allowed to veto it. Therefore, he also considered the option of an inter-se treaty concluded by a 

subset of Member States aiming for deeper integration in specific areas. 

 

In the ensuing exchange, all speakers welcomed the draft document, supported the rapporteur’s 

approach and strongly agreed on the need for the Conference on the Future of Europe to discuss 

in detail the issue of unanimity. They highlighted the link between this working document and 

the one discussing the Community method, and the fact that the progressive expansion of this 

decision-making method into a number of areas had allowed the European project to make 

substantial progress in the past decades. They discussed the momentum generated by the current 

situation and called for greater flexibility in decision-making in a number of areas (inter alia 

                                                 
30 During the debate, besides the rapporteur Sandro Gozi, the following Members spoke: Vladimír Bilčík, 

Giuliano Pisapia and Domènec Ruiz Devesa. 
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regulation of the digital and online sphere, the EU’s global role, establishment of a health 

Union). Several Members insisted that unanimity is not a means by which to protect the smaller 

Member States, but they suggested, rather, that it leads to situations whereby the minority 

blocks the will of the majority. They argued that it should not prevent the Member States from 

finding common and ambitious solutions to complex challenges that the EU is facing. In the 

discussion, the Members suggested that a catalogue be developed of fields which should be 

shifted from unanimity, as well as stating that Parliament should insist on the use of the QMV 

in the areas where it is currently envisaged. They also argued that unanimity could be beneficial 

in a few limited cases. 


