
Good morning

I would like to thank you, Chair, and the Members of
this sub-committee for inviting me to take part in this
hearing.

On the one hand I am glad to be here again because
it shows the interest of the European Parliament and
in particular of this sub-committee in dividend
arbitrage schemes. On the other hand, it saddens
me, because the reason I have been invited is the
new investigation published by CORRECTIV on
these tax-driven businesses.

And it saddens me because what the investigation
that I have coordinated reveals is the absolute failure
of the authorities to stop this fraud not only at national
level, but also at European level. And it saddens me
because that failure has cost me and all European
taxpayers at least EUR 145 billion, EUR 150 billion
worldwide.

That is almost three times what the first CumEx Files
investigation revealed.



Prior to the publication of the CumEx Files 2.0 we
asked CORRECTIV readers what unanswered
questions they still had about the fraud. And one of
the most repeated was, how was - or still is - such a
large-scale fraud possible? So we tried to answer
that question. And our findings point to institutions
like this one.

Following the publication of our first CumEx Files
investigation in October 2018, my colleagues Oliver
Schröm and Christian Salewski were invited to
appear here to present the results of that
international cooperation. As a result of that hearing,
the European Parliament adopted a resolution calling
on the European Securities and Markets Authority
(ESMA) and the European Banking Authority (EBA)
to conduct an investigation into dividend arbitrage
and cum-ex and cum-cum schemes.

Several months later, both institutions published
reports on the outcome of their investigations, which
had mostly consisted of asking their members, i.e.
the banking and financial supervisors in each country,
what they knew about these businesses and what
they thought could be done to prevent them.



The reports summarise the countries' responses, but
the individual responses were not published.

Through public information requests, CORRECTIV
gained access to the answers that each country gave
to ESMA's and EBA's questions.

The picture that these answers give is sobering.

The lack of coordination is total.

There is no awareness that this is a common
problem.

Many countries consider that this issue is just a fiscal
issue and therefore falls outside the remit of financial
or banking supervisors. Although some states
consider that European market abuse regulation
could be used to qualify cumex deals as wash trades,
ESMA considers that this is primarily a tax issue and
that this is the area where legislation is needed.



The same is true for the EBA. Banks are at the centre
of investigations in several European countries for
their role in dividend tax fraud, through cumex or
cumcum transactions and new variants such as the
so-called cum-fake trades. However, the EBA does
not seem to believe that this problem has anything to
do with its work either. In short: it is not our problem.

And it is not their problem even though the cases
faced by various financial institutions could pose a
risk to their solvency (I would like to remind you that
at least one bank has failed in Germany for that
reason).

Not their problem even though there is a clear risk
that, if banks manage the proceeds of such schemes
and they are considered tax fraud, the banks could
be laundering money.

In short, ESMA and EBA's favourite phrase is "it is
not in our remit". In other words: we are not
responsible.



There are examples such as the UK's FCA that have
more powers than other European financial
supervisors, allowing them for example to set up alert
systems to detect suspicious transactions on the
dates around dividend payments.

However, ESMA considers (and I am quoting)  that
"after having considered the proposal to enhance
national competent authorities' remit to cover also
WHT schemes, ESMA is not eventually proposing
that solution, concluding that its potential is
outweighed by its limits and drawbacks".

It is fair to point out that neither ESMA nor EBA have
supervisory powers, which limits their scope for
action. But that is a political decision, probably
because no country wants to give up power in this
area. So the fight against schemes like cumex and
the like remains in the hands of national authorities.
And while the criminals operate globally, in Europe
each country wages war on its own. While the United
States has legislated long ago against this type of
fraud, Europe is still looking at the finger instead of
the moon.



This all having been said, what I find more
discouraging is that there are many hints that the
fraud is still possible. That it is possible even if many
countries think they have put a stop to it. Those hints
come from investigators, experts and some of the
suspects themselves. So it is not just anecdotal
evidence.

So to wrap up:

Don't expect me to offer solutions to this kind of
fraud, because that is not my role. But please do
listen to the experts who can give you those answers
and who claim that the technical solutions would be
relatively easy to implement. Talk to them and do
something!

I have already said it, but I’ll say it again: fraud with
schemes like cumex has already cost European
citizens at least EUR 145 billion over the last 20
years.

And, among others, you have allowed it. This is my
conclusion both after the first investigation of the
CumEx Files and this second part: it is all due to a
lack of political will. The lack of will of institutions like
this one. Of political representatives like yourselves.


