
Maastricht University
Prof. Dr. R.G. Prokisch



Prof. Dr. Rainer Prokisch - Maastricht University — 28 March 2022

Case Studies on Member States national tax 
policies - The Netherlands: implemented 
national tax reforms and the combat against 
aggressive tax schemes

Public Hearing - Subcommittee on Tax Matters (FISC)
Panel II: Remaining Challenges in the Combat against aggressive tax schemes



Implementation of EU Directives and BEPS

• In general, the Netherlands are strongly committed to 
implement EU directives and BEPS recommendations; 
sometimes the approach is even stronger than 
necessary

- ATAD 1: implementation through Wet implementatie eerste
EU-richtlijn antibelastingontwijking (earnings stripping rule, 
exit tax, CfC-legislation; general anti-abuse clause already 
existed) (with effect from 1 January 2019)
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- ATAD 2: Wet Implementatie
belastingplichtmaatregel uit de tweede EU-richtlijn
antibelastingontwijking of 22 December 2021 (with 
effect from 1 January 2022)

- The Dutch legislator reacted on CV/BV-structures (which 
resulted in double non-taxation) already earlier by amending 
some articles in the Corporation Tax Act (with effect from 1 
January 2020)
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- Another Act that also aims to tackle hybrid 
mismatches is Wetsvoorstel tegengaan hybride 
mismatches door toepassing zakelijkheidsbeginsel
of 22 December 2021 (with effect from 1 January
2022)

- Mismatches in relation to the NL are still possible by
using (open or closed) CVs. A law is in the planning
(Aanpassing kwalificatiebeleid (buitenlandse) 
rechtsvormen). The new MoF has postponed the
enactment of the law to 2023. 
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• Amendments of DAC have been implemented 
on time and in an accurate way
- Country-by-Country reporting
- Exchange of rulings
- Disclosure of aggressive tax planning schemes 

(DAC6) (Wet op de Internationale bijstandsverlening
bij de heffing van belastingen)

- Joint Audits

• DAC7 (digital platforms, exchange of 
information on request, etc.): not yet 
implemented



Withholding tax loophole

• The Dutch regime that had been used for shifting 
profits to tax havens (Apple, Ikea, Google, Rolling 
Stones, etc.)

• The Netherlands government reacted (very late)
- Introduction of a withholding tax on royalties and interest 

(currently at a rate of 25,8%) (Wet bronbelasting 2021 with 
effect from 1 January 2021) which apply if the payments are 
made to countries with low taxes in abusive situations  

- The law is rather comprehensive (incl. PEs in low tax 
countries, covers also cases in which the income is 
forwarded to a tax haven)
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• With effect from 1 January 2024 the law is 
extended to dividends 

• In addition: the Dutch MoF believes that 
there should be more done against 
dividend stripping: Internetconsultation
on Versterking aanpak dividendstripping



Treaty Policy

• Mandatory elements of MLI are implemented into new tax 
treaties (in particular, Preamble (double non-taxation) and 
Entitlement to Benefits incl. LOB and PPT)

• The Netherlands wants to include a provision requiring the 
authorities of a contracting state to consult if the state has the 
intention to apply PPT (for instance included into the new 
treaty with Colombia) 

• Also other anti-abuse measures of the MLI (PEs, anti-
fragmentation rules, switch-over-clause, etc.) will be considered

• The Netherlands attach importance to a effective conflict 
resolution incl. arbitration 



Critical Issue: headquarters of MNCs

• The Netherlands have several headquarters of MNCs: 
the attractiveness may be caused by other features 
than tax

• However: 
- Transactions within a group may lead to profit shifting to low 

tax countries (but OECD wants to keep arm’s-length-
principle)

- There may be deductible expenses which are also deductible 
abroad („double dip“) (can be solved by more intensive 
exchange of information)

- Debt financing may lead to a (limited through ATAD1) shift of 
profits to low tax jurisdictions



Critical Issue: Letter box companies

• Because of the fiction that a company incorporated in 
the Netherlands is treated as a resident taxpayer, 
letter box companies are rather common (there is 
even a substantial industry which takes care of 
establishment and administration): substance is not 
required

• MoF has reacted (but rather cautious): LBCs have to 
report about substance - the Netherlands are 
forwarding the information to the countries involved

• ATAD3 (proposed directive to prevent the misuse of 
shell entities) will improve the situation 

1
1



Conclusions
• The Netherlands are working hard to combat tax 

avoidance and evasion

• During the last 10 to 15 years numerous measures have 
been taken to make the Netherlands system more 
robust

• The Netherlands follow closely the international and 
European developments 

• Intention (agreed on by the new government) to work 
together closely with other like-minded EU member 
states in the fight against abuse and aggressive tax 
planning 
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• The Netherlands have intensified work on transfer
pricing adjustments and rulings are following the legal 
requirements strictly

• Letter box companies which are (also) used for tax
savings or treaty shopping should be subject to a strong 
substance requirement

• Still existing challenge: beneficial ownership of entities
in harmful jurisdictions


