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Re: The exchange of information with jurisdictions appearing prominently in the Pandora 

Papers (such as Crown Dependencies, British Overseas Territories and some US States) 

 

To the distinguished members of this Subcommittee on Tax Matters, thank you for inviting me to 

speak today. I am here on behalf of the Financial Accountability and Corporate Transparency–

or FACT–Coalition, and our broad, non-partisan alliance dedicated to policy that combats the 

harmful impacts of systems that encourage tax evasion, tax dodging, and corrupt financial 

practices—to discuss the exchange of information with jurisdictions appearing prominently in the 

Pandora Papers.  

 

Regrettably, the Pandora Papers confirm what international tax and transparency advocates, 

including the FACT Coalition and Tax Justice Network, have known for some time.1 The United 

States–once a leader in tax transparency efforts–is now approaching monopolistic power in 

financial secrecy that enables international tax fraud, tax evasion and other tax avoidance. The 

consequences of this status extend beyond missing tax revenues.  

 

Trusts formed in South Dakota hold the funds of known drug money launderers and human 

rights abusers.2 The Russian oligarch Igor Makarov consolidated control of much of his fortune 

in a Wyoming trust.3 Rural states like Wyoming and South Dakota have become global financial 

hubs in the last decade on the basis of financial secrecy, without any noticeable benefit to their 

hardworking populations.4  

 

My testimony will cover three principal topics.  

 
1 Tax Justice Network, Financial Secrecy Index 2020, https://fsi.taxjustice.net/en/.   
2 Will Fitzgibbon, Debbie Cenziper, & Salwan Georges, “Suspect foreign money flows into booming American tax 

havens on promise of eternal secrecy,” ICIJ (Oct. 4, 2021), https://www.icij.org/investigations/pandora-papers/us-
trusts-offshore-south-dakota-tax-havens/.  
3 Will Fitzgibbon & Debbie Cenziper, “The ‘cowboy cocktail’: How Wyoming became one of the world’s top tax 

havens,” ICIJ (Dec. 20, 2021),  https://www.icij.org/investigations/pandora-papers/the-cowboy-cocktail-how-wyoming-
became-one-of-the-worlds-top-tax-havens/.  
4 David Wiltse & Filip Viskupič, “South Dakota’s wealth is in finance. South Dakotans still think it’s in farming,” WaPo 

(Oct. 14, 2021), https://www.washingtonpost.com/politics/2021/10/14/south-dakotas-wealth-is-finance-south-
dakotans-still-think-its-farming/.  

https://fsi.taxjustice.net/en/
https://www.icij.org/investigations/pandora-papers/us-trusts-offshore-south-dakota-tax-havens/
https://www.icij.org/investigations/pandora-papers/us-trusts-offshore-south-dakota-tax-havens/
https://www.icij.org/investigations/pandora-papers/the-cowboy-cocktail-how-wyoming-became-one-of-the-worlds-top-tax-havens/
https://www.icij.org/investigations/pandora-papers/the-cowboy-cocktail-how-wyoming-became-one-of-the-worlds-top-tax-havens/
https://www.washingtonpost.com/politics/2021/10/14/south-dakotas-wealth-is-finance-south-dakotans-still-think-its-farming/
https://www.washingtonpost.com/politics/2021/10/14/south-dakotas-wealth-is-finance-south-dakotans-still-think-its-farming/
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First, I will discuss the lack of reciprocal information exchange under the U.S. Foreign Account 

Tax Compliance, or FATCA, regime--including regarding bilateral information sharing 

agreements that each European Union nation is party to with the U.S.5  

 

Second, I will discuss a key flaw that FATCA and CRS share: their myopic focus on financial 

accounts and financial assets. As evidenced by the Pandora Papers, information exchange with 

respect to beneficial ownership of legal entities and real estate, among other holdings, remains 

critical.  

 

Third, I will briefly discuss the importance of global tax and financial transparency reforms that 

better consider developing economy needs.  

 

1. FATCA and Automatic Information Exchange 

 

Following the global financial crisis, the United States unilaterally pursued transparency-based 

reforms to crack down on offshore tax evasion by wealthy Americans. In 2010, Congress 

enacted FATCA, with reporting starting in 2015.  

 

In a nutshell, FATCA requires foreign financial institutions to conduct diligence and share data 

on financial accounts held directly or indirectly by U.S. taxpayers with the IRS.6  Under FATCA, 

foreign financial institutions face steep 30% withholding if they fail to comply with their diligence 

requirements, reporting requirements, or “pass-through” withholding requirements.7  Information 

is shared with the IRS directly or through host governments under FATCA bilateral 

agreements.8  

 

In exchange for the information provided pursuant to the bilateral agreements, the U.S. provides 

foreign governments with: basically nothing. At best, these agreements contemplate that the 

U.S. will provide limited information regarding certain U.S. financial accounts held directly by the 

 
5 U.S. Dep’t of Treasury, Foreign Account Tax Compliance Act, https://home.treasury.gov/policy-issues/tax-

policy/foreign-account-tax-compliance-act (last accessed Mar. 21, 2021).  
626 U.S.C. § 1471(b)(1). These financial institutions include banks, mutual funds, certain private investment vehicles, 

including many hedge funds and private equity funds, and certain insurance companies.  26 U.S.C. § 1471(d)(5).  
7 26 U.S.C. § 1471(a). FATCA may also require withholding on payments made to certain non-financial foreign 

entities. See 26 U.S.C. § 1472.  
8Due in large part to certain bank privacy laws in foreign jurisdictions, many foreign financial institutions may have 

been unable to comply with FATCA obligations. FATCA withholding would have unapologetically applied regardless 
of these limitations. This harsh approach brought foreign governments to the table and resulted in bilateral 
agreements pursuant to which foreign financial institutions generally provided information to their governments, to be 
automatically exchanged with the IRS. See, e.g., Agreement Between the Government of the United States of 
America and the Government of the French Republic to Improve International Tax Compliance and to Implement 
FATCA (eff. June 30, 2014), available at  
https://home.treasury.gov/system/files/131/BilateralAgreementUSFranceImplementFATCA.pdf [hereinafter “French 
FATCA Agreement”]. A different set of FATCA bilateral agreements (so-called “Model 2” agreements) contemplate 
foreign financial institutions providing information directly to the IRS. See, e.g., Agreement between the United States 
of America and the Republic of Austria for Cooperation to Facilitate the Implementation of FATCA (eff. Jun. 30, 
2014), available at https://home.treasury.gov/system/files/131/FATCA-Agreement-Austria-4-29-2014.pdf [hereinafter 
“Austrian FATCA Agreement”]. 

https://home.treasury.gov/policy-issues/tax-policy/foreign-account-tax-compliance-act
https://home.treasury.gov/policy-issues/tax-policy/foreign-account-tax-compliance-act
https://home.treasury.gov/system/files/131/BilateralAgreementUSFranceImplementFATCA.pdf
https://home.treasury.gov/system/files/131/BilateralAgreementUSFranceImplementFATCA.pdf
https://home.treasury.gov/system/files/131/BilateralAgreementUSFranceImplementFATCA.pdf
https://home.treasury.gov/system/files/131/FATCA-Agreement-Austria-4-29-2014.pdf
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foreign partner’s residents; in some cases, this extends to U.S. financial accounts held by 

entities that are residents of the foreign partner.9 In other words, if a U.S. financial account is 

held via a readily available U.S. or non-partner shell entity, U.S. information exchange 

obligations often turn off under the agreements.  We might accurately refer to this as a situation 

where the loophole has swallowed the rule. In other cases, the U.S. is not obligated to 

exchange any information.10 

 

FATCA agreement partners are left with a so-far empty promise: the U.S. acknowledges that it 

is being a bad partner, and it commits to trying to be better in the future.11 

 

The FACT Coalition is advocating for President Biden’s Administration to advance necessary 

reforms to allow the U.S. to engage in reciprocal exchange of information under FATCA.12  

 

In the meantime, much of the rest of the OECD adopted its own automatic information 

exchange system–the Common Reporting Standard–or CRS. As this body knows, the CRS 

generally results in reciprocal information sharing, including with respect to financial accounts 

held via legal entities.  

 

Studies have confirmed that FATCA and the subsequent adoption of CRS have had one very 

profound effect: cross-border deposits in U.S. financial institutions have increased.13 In the last 

decade, since FATCA was introduced and began to dismantle secrecy afforded by traditional 

tax havens like Switzerland, the South Dakota trust industry has “quadrupled.”14  

 

Trident Trusts, the trust company highlighted by many U.S. related Pandora Paper leaks–

opened its South Dakota office in 2014, the year FATCA withholding began. Mr. Makarov, who 

made his fortune in Russian oil and gas and now owns substantial stakes in Western energy 

companies, formed his Wyoming trust in 2016.  

 

 
9 See, e.g., French FATCA Agreement, supra note 8.  
10 See, e.g., Austrian FATCA Agreement supra note 8.    
11 See, e.g., French FATCA Agreement, Article 6, supra note 8. America cannot provide reciprocal information under 

FATCA because there is, at present, no comprehensive regime in the U.S. that requires U.S. financial institutions to 
report their foreign account holders’ personal and account information to the Internal Revenue Service. While many 
financial institutions in the U.S. do have customer due diligence requirements, this information is not necessarily 
required to be reported to a governmental authority, and certain bank privacy laws might prevent ready dissemination 
of taxpayer information. The IRS may issue a summons for relevant taxpayer information upon request by a treaty or 
tax information exchange agreement partner pursuant to relevant terms, but this is often an inefficient and insufficient 
means of exchange. 
12 Former President Obama requested the U.S. Congress to make necessary changes three times to allow the U.S. 

to engage in the reciprocal exchange of information under FATCA, to no avail. See, e.g., General Explanations 
of the Administration’s Fiscal Year 2017 Revenue Proposals, https://www.treasury.gov/resource-center/tax-
policy/documents/general-explanations-fy2017.pdf.  
13 Sebastian Beer, Maria Delgado Coelho & Sebastian Leduc, Hidden Treasure: The Impact of Automatic Exchange 

of Information on Cross-Border Tax Evasion, (IMF Working Paper WP/19/286, Dec. 2019); Elisa Casi, Christoph 
Spengel & Barbara M.B. Stage, Cross-border Tax Evasion After the Common Reporting Standard: Game Over? 190 
J. PUB. ECON. 1, 11 (2020).  
14 Wiltse & Viskupič, supra note 4.  

https://www.treasury.gov/resource-center/tax-policy/documents/general-explanations-fy2017.pdf
https://www.treasury.gov/resource-center/tax-policy/documents/general-explanations-fy2017.pdf
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This Parliament has previously called for the U.S. to join CRS, and in doing so, to commit to 

fully reciprocal reporting. These calls have, at times, been accompanied by unsuccessful 

threats.15 

 

The EU does not have to continue to wait for the U.S.  

 

CRS–largely inspired by FATCA– lacks FATCA’s withholding “stick.” If the EU heeded 

previous16 and new17 calls to concertedly impose reporting obligations with respect to non-CRS 

foreign financial institutions, including those in the U.S, buttressed by the threat of withholding 

on such entities, FACT believes this might create the political impetus for the U.S. to improve its 

information sharing regime.  

 

For example, requiring U.S. financial institutions to report information directly to the EU or face 

withholding would enable the EU to collect CRS-like information from participating U.S. financial 

institutions even if the U.S. government refuses to adopt CRS or reciprocal FATCA.18 This is 

also a much more targeted approach than blacklisting the U.S.19  

 

2. Other Assets 

 

Information exchangeable under FATCA and CRS is also inherently limited. In only addressing 

financial accounts and financial assets, FATCA and CRS fail to cover other assets and 

investments that present high risks of tax evasion. These high-risk assets include real estate, art 

and other luxury goods, digital assets,20 and accounts relating to certain privately held 

 
15 Naomi Fowler, “Will the EU Really blacklist the United States?” Tax Justice Network Blog (Jun. 11, 2018), 

https://taxjustice.net/2018/06/11/will-the-eu-really-blacklist-the-united-states/. Nonetheless, various U.S. officials have 
been publicly supportive of the U.S. adopting CRS, including former IRS Commissioner John Koskinen. Helen 
Burggraf, “IRS commissioner Koskinen: Congress approval needed for CRS,” (Mar. 16, 2016), 
https://www.internationalinvestment.net/internationalinvestment/news/3503472/irs-commissioner-koskinen-congress-
approval-crs.   
16 The Tax Justice Network has proposed to impose withholding obligations on all EU-sourced payments to financial 

institutions located in non-compliant financial centers until the countries implement the CRS (or equivalent levels of 
information exchange, in the U.S.’ case) with Europe and vulnerable developing countries. By imposing withholding 
taxes on U.S. financial institutions, this proposal aims to pressure the U.S. government into adopting CRS or a fully 
reciprocal FATCA. See, e.g., Nick Shaxson, “Europe must impose withholding taxes on payments, to target U.S. and 
other tax havens,” Tax Justice Network Blog  (Jan. 22, 2016), https://taxjustice.net/2016/01/22/europe-must-impose-
withholding-taxes-on-payments-to-target-u-s-and-other-tax-havens/.  
17 A forthcoming scholarly article explores this suggestion in greater detail, and should be given serious 

consideration. Noam Noked & Zachary Marchone, International Response to the U.S. Tax Haven, 48 Yale Journal of 
International Law (forthcoming 2022). 
18 See id.  
19  While this would not avoid U.S. bank privacy protections, those are otherwise addressed by regimes like FATCA, 

as well. U.S. Treas. Reg. § 1.1471-4(i)(1). The U.S. would be hard pressed to call this move “discriminatory” given 
that it essentially mirrors the U.S. FATCA regime.  
20 The OECD is currently seeking comment concerning “a new global tax transparency framework to provide for the 

reporting and exchange of information with respect to crypto-assets….” See OECD, “OECD seeks input on new tax 

transparency framework for crypto-assets” (Mar. 22, 2022), https://www.oecd.org/tax/exchange-of-tax-
information/oecd-seeks-input-on-new-tax-transparency-framework-for-crypto-assets-and-amendments-to-the-
common-reporting-standard.htm. Pursuant to DAC8, this body is separately studying cryptocurrency reporting and 
related information exchange. Oliver R. Hoor & Marie Bentley, “Crypto Assets are Focus of Upcoming Exchange of 

https://taxjustice.net/2018/06/11/will-the-eu-really-blacklist-the-united-states/
https://www.internationalinvestment.net/internationalinvestment/news/3503472/irs-commissioner-koskinen-congress-approval-crs
https://www.internationalinvestment.net/internationalinvestment/news/3503472/irs-commissioner-koskinen-congress-approval-crs
https://taxjustice.net/2016/01/22/europe-must-impose-withholding-taxes-on-payments-to-target-u-s-and-other-tax-havens/
https://taxjustice.net/2016/01/22/europe-must-impose-withholding-taxes-on-payments-to-target-u-s-and-other-tax-havens/
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investment vehicles.21 In combination with the use of legal entities that can work to hide 

ownership, FATCA and CRS may entirely miss the ways that tax evaders and others engaged 

in criminal behavior effectively launder their money into or out of the U.S. and the EU.  

 

Where there is a financial secrecy loophole, so too will there be bad actors ready to abuse and 

distort related markets.  

 

Critically important for the U.S. and the EU, including in light of the Ukraine situation, is 

understanding not just how tax evaders might move wealth offshore, but how domestic markets 

may be manipulated by Russian oligarchs and other bad actors investing within our borders in 

ways that currently escape automatic information exchange.  

 

Beneficial ownership reporting, such as through centralized registries, with respect to legal 

entities, real estate, and other key assets should be viewed as necessary complements, and not 

substitutes for CRS or FATCA.22 These systems should also be designed with better data 

verification and international collaboration in mind.  
 

For example, in the United States, the Corporate Transparency Act was enacted in January 

2021, and is meant to end the abuse of anonymous shell entities in the U.S.23 Rules regarding 

access to this information remain pending, but it is essential that the U.S. ensure that these 

rules are not overly cumbersome in a way that would impede foreign access by law 

enforcement agencies and financial institutions.24 Although not identical to FATCA financial 

account information, individual EU nations with bilateral FATCA agreements should seek to 

assert strong access to this information, including in light of promises made under those 

agreements.  

 

Even in the case of public beneficial ownership registries, like many in the EU, more attention 

should be paid to ensuring that data is verified in connection with submission and that 

 
Information—DAC8,” Bloomberg Tax (Mar. 15, 2021), https://news.bloombergtax.com/daily-tax-report-
international/crypto-assets-are-focus-of-upcoming-exchange-of-information-dac8.  
21 Noam Noked, Tax Evasion and Incomplete Tax Transparency, 7 Laws: Special Issue on International Tax Law and 

Policy 31 (2018).  
22 President Biden has recently signaled his commitment to advancing more comprehensive anti-money laundering 

rules in the U.S., including by ensuring strong implementation of the Corporate Transparency Act. The White House, 
UNITED STATES STRATEGY ON COUNTERING CORRUPTION (Dec. 2021), https://www.whitehouse.gov/wp-
content/uploads/2021/12/United-States-Strategy-on-Countering-Corruption.pdf. Proposed reforms would also extend 
to real estate, private investment, digital assets, art, antiquities, and other high-risk markets, as well as address risks 
presented by certain enabling professions. See id. The FACT Coalition is working to advance many of these efforts. 
23 The rule has not been fully implemented yet, and despite a strong first proposed rulemaking, the law has 

problematic exemptions that are not in line with international best practices. See, e.g., FACT Coalition, “Corporate 
Transparency Act’s Draft Rule Applauded by FACT Coalition,” (Feb. 8, 2022), https://thefactcoalition.org/corporate-
transparency-acts-draft-rule-applauded-by-fact-coalition/.This information could generally include more beneficial 
ownership data than currently afforded under various U.S. reporting regimes that do identify certain foreign beneficial 
owners of entities (though, not specifically tied to financial accounts). See IRS Form 5472.  
24 The IRS should have ready access to this information for tax administrative purposes; its ability to share this 

information with foreign governments remains subject to expected regulations.   

https://news.bloombergtax.com/daily-tax-report-international/crypto-assets-are-focus-of-upcoming-exchange-of-information-dac8
https://news.bloombergtax.com/daily-tax-report-international/crypto-assets-are-focus-of-upcoming-exchange-of-information-dac8
https://www.whitehouse.gov/wp-content/uploads/2021/12/United-States-Strategy-on-Countering-Corruption.pdf
https://www.whitehouse.gov/wp-content/uploads/2021/12/United-States-Strategy-on-Countering-Corruption.pdf
https://thefactcoalition.org/corporate-transparency-acts-draft-rule-applauded-by-fact-coalition/
https://thefactcoalition.org/corporate-transparency-acts-draft-rule-applauded-by-fact-coalition/
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standardized processes are used to store and share data in line with international best 

practices.25  

 

3. Access 

 

Finally, most of the examples in the Pandora Papers that show abuse of the U.S. financial 

system relate to secretive investments held by individuals from outside the EU, in developing 

economies.26   

 

If information is power, then further consideration should be given to reforms that can promote 

tax transparency practices globally, including with respect to resource-constrained nations or 

countries that may be better served by direct public access to information. 

 

For example, public reporting relating to beneficial ownership of non-financial assets, as well as 

certain financial practices of multinational enterprises, can obviously save costs relating to 

automatic exchange infrastructure. It can also increase public accountability for kleptocrats, 

oligarchs, other politically exposed persons, and even large corporations.27  

 

Enabling corrupt or tax-dodging actors to secretly invest their often-illicit financial gains only 

legitimizes and empowers these actors. The U.S. and the EU might declare that certain actors 

that invest in their jurisdictions cannot avoid some level of public accountability.  

 

Conclusion: 

 

As I said at the beginning of my testimony, the revelations in the Pandora Papers evidence not 

just the loss of government resources in light of unprecedented global challenges, but also a 

threat to our shared democratic institutions.  

 

As Ukraine fights to maintain its own democratic government against a corrupt Russian regime, 

we must acknowledge that the financial secrecy offered by the U.S. and our allies have 

 
25 The EU has taken a strong lead in requiring public beneficial ownership registries. Many of its jurisdictions are 

lagging in implementing these registries, though, and even those that are implementing closer to model regimes, 
continue to have verification challenges. Transparency International EU, “Transparency International urges EU to act 
on patchy beneficial ownership registers” (May 27, 2021), https://transparency.eu/eu-must-act-beneficial-ownership-
registers/.  
26 There is an ample body of literature that supports that the U.S. does act as a tax haven to the European Union. 

Peter Jansky, Is Panama really your tax haven? Secrecy jurisdictions and the countries they harm 
(https://onlinelibrary.wiley.com/doi/full/10.1111/rego.12380.  
27 For example, the EU recently required a limited version of public country-by-country reporting for multinational 

enterprises. See KPMG, EU: European Parliament formally adopts “public” country-by-country reporting (Nov. 11, 
2021), https://home.kpmg/us/en/home/insights/2021/11/tnf-eu-european-parliament-adopts-public-cbc-reporting.html. 
Meanwhile, in the U.S. public country-by-country reporting efforts are also advancing, but Congressional efforts have 
stalled for the time being. By advancing true public country-by-country reporting, the EU could once again lead by 
example and in doing so, also provide a valuable public accountability tool for resource-constrained nations, as well 
as for those nations that might have valid concerns about improperly concentrating this information. 

https://transparency.eu/eu-must-act-beneficial-ownership-registers/
https://transparency.eu/eu-must-act-beneficial-ownership-registers/
https://onlinelibrary.wiley.com/doi/full/10.1111/rego.12380
https://home.kpmg/us/en/home/insights/2021/11/tnf-eu-european-parliament-adopts-public-cbc-reporting.html
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previously enriched and empowered Putin’s regime, giving his inner circle a backdoor to evade 

the bite of earlier sanctions and emboldening their corrupt and criminal behavior.28  

 

By taking strong action to encourage the U.S. to adopt reciprocal FATCA reporting, and leading 

toward more comprehensive automatic information exchange regimes, that also work for 

developing economies, the EU can help governments to fairly fund responses to unprecedented 

global challenges. It can also help to dismantle secretive systems that enable corrupt actors and 

tax dodgers to avoid accountability and make well-coordinated sanctions targeting the wealth of 

Putin and oligarchs more effective.  

 

Thank you again for having us, and I look forward to our discussion. 

 
28 See Anders Asland & Julia Friedlander, Defending the United States Against Russian Dark Money (Nov. 17, 

2020), https://www.atlanticcouncil.org/wp-content/uploads/2020/11/Russia-Dark-Money-Printable-PDF.pdf.  

https://www.atlanticcouncil.org/wp-content/uploads/2020/11/Russia-Dark-Money-Printable-PDF.pdf

