
Review of the Markets in Financial Instruments Directive 
 

Questionnaire on MiFID/MiFIR 2 by Markus Ferber MEP 
 
The questionnaire takes as its starting point the Commission's proposals for MiFID/MiFIR 2 of 20 October 2011 (COM(2011)0652 and 
COM(2011)0656).  
 
All interested stakeholders are invited to complete the questionnaire.  You are invited to answer the following questions and to provide any detailed 
comments on specific Articles in the table below.  Responses which are not provided in this format may not be reviewed.  
 
Respondents to this questionnaire should be aware that responses may be published. 
 
Please send your answers to econ-secretariat@europarl.europa.eu by 13 January 2012. 

 
Theme Question Answers 

1) Are the exemptions proposed in Directive Articles 2 and 3 
appropriate? Are there ways in which more could be done 
to exempt corporate end users? 

 

 

2) Is it appropriate to include emission allowances and 
structured deposits and have they been included in an 
appropriate way? 

 

 

3)  Are any further adjustments needed to reflect the inclusion 
of custody and safekeeping as a core service? 

 

 

Scope 

4) Is it appropriate to regulate third country access to EU 
markets and, if so, what principles should be followed and 
what precedents should inform the approach and why? 
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Corporate 
governance 

5) What changes, if any, are needed to the new requirements on 
corporate governance for investment firms and trading 
venues in Directive Articles 9 and 48 and for data service 
providers in Directive Article 65 to ensure that they are 
proportionate and effective, and why? 

 

 

6) Is the Organised Trading Facility category appropriately 
defined and differentiated from other trading venues and 
from systematic internalisers in the proposal? If not, what 
changes are needed and why? 

 

 

7) How should OTC trading be defined?  Will the proposals, 
including the new OTF category, lead to the channelling of 
trades which are currently OTC onto organised venues and, 
if so, which type of venue? 

 

 

Organisation 
of markets 
and trading 

8) How appropriately do the specific requirements related to 
algorithmic trading, direct electronic access and co-location 
in Directive Articles 17, 19, 20 and 51 address the risks 
involved? 

 

Many market participants who offer equity brokerage services  
for institutional clients use algorithms when trading large 
commission orders. The strategies are usually predetermined 
by or with the client prior to the start of execution and may 
include: 
- VWAP or TWAP target = reaching or beating the overall 

market volume or time weighted benchmark  price  
- Iceberg orders, i.e. hiding part of the overall volume and 

scanning the market for incoming active flow that can be 
skimmed without creating unnecessary market impact. 

- SOR (Smart Order Routing): Scanning more than one 
execution venue (mostly lit, the primary exchange and 
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- Tapping Markets by spreading out orders on various 
execution venues (lit and dark) 

  
The main intention here lies in assuring best execution, i.e. to 

keep market impact as little as possible and target average 
execution prices that are as close as possible to the 
predetermined benchmark. Under such prerequisites 
execution needs to be fast and frequency of hits for child 
orders can be very high, depending on overall order flow and 
liquidity.  

Most of the sell-side firms (large full-service banks and domestic 
brokers) are using specialized vendors (in many cases 
internationally active and large tier one investment firms) 
and their service for direct or sponsored access of 
markets/execution venues outside their jurisdiction and for 
using the respective computer supported execution 
algorithms. 

 
However it seems very important that such kind of client driven 

order execution  activity needs to be clearly distinguished 
from high frequency trading that aims to generate very short 
term own account profit for market participants.  

 
The latter are aimed to reach through active and very short term 

risk taking, i.e. taking advantage of arbitrage opportunities 
or trying to trigger or create such by means of various 
electronic active trading strategies in ultra-low latency 
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environments.  
To this end very sophisticated and usually proprietary developed 

software programs as well as co-located and state of the art 
hardware products are indispensable prerequisites.  

As far as we are aware of HFT trading firms have not offered 
their services in an amended form to execution brokers, even 
though having a similar basic setup. 

9) How appropriately do the requirements on resilience, 
contingency arrangements and business continuity 
arrangements in Directive Articles 18, 19, 20 and 51 
address the risks involved? 

 

 

10) How appropriate are the requirements for investment firms 
to keep records of all trades on own account as well as for 
execution of client orders, and why? 

 

 

11) What is your view of the requirement in Title V of the 
Regulation for specified derivatives to be traded on 
organised venues and are there any adjustments needed to 
make the requirement practical to apply? 

 

 

12) Will SME gain a better access to capital market through the 
introduction of an MTF SME growth market as foreseen in 
Article 35 of the Directive?  

 

 

13) Are the provisions on non-discriminatory access to market 
infrastructure and to benchmarks in Title VI sufficient to 
provide for effective competition between providers?  
If not, what else is needed and why? Do the proposals fit 
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appropriately with EMIR? 
 
14) What is your view of the powers to impose position limits, 

alternative arrangements with equivalent effect or manage 
positions in relation to commodity derivatives or the 
underlying commodity? Are there any changes which could 
make the requirements easier to apply or less onerous in 
practice? Are there alternative approaches to protecting 
producers and consumers which could be considered as well 
or instead? 

 

Investor 
protection 

15) Are the new requirements in Directive Article 24 on 
independent advice and on portfolio management sufficient 
to protect investors from conflicts of interest in the 
provision of such services? 

 

On investment advice: 
 
If sales remuneration were no longer to be paid in future, the 

compensation for the various services, i.e. not only for 
independent advice, would have to be raised to maintain the 
same quality standards. In the end, large numbers of citizens 
will no longer be able to make use of investment advice. 

 
Fee-based advice may be an option for certain clients. The 

“order-related advice” model, whereby monetary benefits 
paid by third parties (inducements) are allowed, if these are 
explained properly to clients, must be retained. It would be 
counter-productive to label fee-based advice “independent” 
and other types of advice “non-independent”. The label used 
must not be allowed to create any incorrect impression 
among clients about the quality of advice. The type of 
“remuneration” is no criterion for the quality of advice. An 
independent adviser may generate more in the way 
remuneration through the type of fees he charges and the 
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number of times he advises clients, and he is allowed to 
recommend products of his own or products of third parties 
with close links.  

 
The advisory services labelled “non-independent” would also be 

devalued and clients would shy away from them. For many 
clients, particularly those most in need of protection, fee-
based advice will not be an acceptable alternative, since it 
will be too expensive. The experience made with 
independent advice shows that particularly retail clients who 
have only a small investment portfolio and only conduct a 
small number of transactions per year are reluctant to pay 
high fees for advice. It would therefore be better to adopt a 
descriptive and competitively-neutral term and to also 
increase transparency requirements at European level by 
requiring investment advice to indicate the size of third-
party inducements in each case. 

 
Because of the vagueness of Article 24(5), the requirement for 

firms providing investment advice on an independent basis 
to assess a sufficiently large number of financial instruments 
available on the market will result in serious legal risks 
making the provision of such a service unattractive. It makes 
sense to offer a selected number of recommended products. 
Investment advice presupposes in-depth knowledge of the 
recommended financial instruments. It is also advisable from 
an economic standpoint for firms to gear the choice of 
financial instruments to the demand from their own clients. 
A limited choice of products tailored to clients’ needs is 
therefore more likely to enhance the quality of investment 
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advice. It would ultimately be incompatible with market 
principles if banks were to be effectively forced to offer their 
competitors’ products as well so as to avoid the incorrect 
“non-independent adviser” label. 

 
Instead of the proposed labelling, investment firms should have 

to inform their clients when providing investment advice 
whether restrictions or preferences in the investment advice 
exist with regards to recommended financial instruments 
and/or issuers. 

16) How appropriate is the proposal in Directive Article 25 on 
which products are complex and which are non-complex 
products, and why?  

 

 

17) What if any changes are needed to the scope of the best 
execution requirements in Directive Article 27 or to the 
supporting requirements on execution quality to ensure that 
best execution is achieved for clients without undue cost? 

 

18) Are the protections available to eligible counterparties, 
professional clients and retail clients appropriately 
differentiated? 

 

 

19) Are any adjustments needed to the powers in the Regulation 
on product intervention to ensure appropriate protection of 
investors and market integrity without unduly damaging 
financial markets? 

The wide scope of the empowerment bases in Regulation 
Articles 31 and 32 is problematic. Product bans should only 
be imposed if there is no less severe measure to achieve the 
necessary level of investor protection. The authority to issue 
product bans should be in the hands of national supervisors. 
Otherwise direct supervision of banks by ESMA would be 
established in a particular area. National supervisors also 
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have the required knowledge of markets. ESMA should 
fulfil its coordinating role of Article 9 of the ESMA 
Regulation. A European patchwork of different product bans 
should be avoided.  

20) Are any adjustments needed to the pre-trade transparency 
requirements for shares, depositary receipts, ETFs, 
certificates and similar in Regulation Articles 3, 4 and 13 to 
make them workable in practice? If so what changes are 
needed and why? 
 

 

21) Are any changes needed to the pre-trade transparency 
requirements in Regulation Articles 7, 8, 17 for all 
organised trading venues for bonds, structured products, 
emission allowances and derivatives to ensure they are 
appropriate to the different instruments? Which instruments 
are the highest priority for the introduction of pre-trade 
transparency requirements and why? 

 

 

Transparency 

22) Are the pre-trade transparency requirements in Regulation 
Articles 7, 8 and 17 for trading venues for bonds, structured 
products, emission allowances and derivatives appropriate? 
How can there be appropriate calibration for each 
instrument? Will these proposals ensure the correct level of 
transparency? 

 

Concerning the proposal for pre-trade SI transparency for non-
equity markets, it should be made clear that quotes only have 
to be made available to the SI’s clients if the size involved is 
below the threshold referred to in Regulation Article 17(3). 

 
The functioning of bond trading would depend on how the “size 

specific to the instrument” is defined. At level 1, it should be 
stipulated what purpose the size specific to the instrument is 
to serve and which criteria are to be taken into account when 
fixing the details at level 2. The size threshold must be set in 
such a way that adverse effects on pricing for investors are 
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avoided and the firmness of quotes up to this threshold does 
not become an unacceptable business risk for the SI.  

 
The rules on access to quotes under Regulation Article 16(1) and 

(2) apply to SIs in the non-equity sector. Scaled pre-trade 
quotation must be possible to take into account the different 
credit risk of investors. The same goes for trading in 
derivatives, as this involves highly specialised bilateral 
contracts whose transparency does not deliver any added 
value to the market. 

23) Are the envisaged waivers from pre-trade transparency 
requirements for trading venues appropriate and why? 

 

 

24) What is your view on the data service provider provisions 
(Articles 61 - 68 in MiFID), Consolidated Tape Provider 
(CTPs), Approved Reporting Mechanism (ARMs), 
Authorised Publication Authorities (APAs)? 

 

 

25) What changes if any are needed to the post-trade 
transparency requirements by trading venues and 
investment firms to ensure that market participants can 
access timely, reliable information at reasonable cost, and 
that competent authorities receive the right data?  

 

Post-trade transparency for transactions in bonds, structured 
finance products and derivatives: 

 
With regard to bonds, the establishment of unreasonable 

transparency rules will cause liquidity in bond trading to dry 
up. The purchase and sale of bonds usually takes place in the 
form of bilateral transactions. Banks provide the market with 
liquidity by buying and selling bonds. For this purpose, they 
take risks on to their own books. That goes both for 
transactions with private investors and for transactions with 
institutional investors. If banks were to be required to 
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disclose their transactions to other market participants too 
early, the risk of the market moving against them and of 
their only being able to unwind their positions at 
unreasonable prices would be too high. Banks would avoid 
exposing themselves to such risks and liquidity would dry 
up. This would, however, be seriously detrimental to bond 
issuers, be they companies, the public sector or banks.  

 
The aim must consequently be to achieve the best possible 

transparency. Appropriate scope for deferred trade reporting 
is essential. Differentiated transparency solutions that meet 
market needs in terms of each class of products are required. 
The existing differentiated system provides good guidance. 
A differentiated approach is also required for transactions in 
bonds. Deferred reporting taking place no later than at the 
end of the trading day is unsuitable for many transactions 
because of the risks associated with these. It must instead be 
ensured that liquidity does not dry up in this market either in 
future. The wording of Regulation Article 10(2b) should 
take this into account. Thresholds should be possible for 
deferred trade reporting. In addition to the threshold 
arrangements provided for bonds and derivatives in 
Regulation Article 20(1), a higher threshold is required in 
each case to select the most liquid securities that are suitable 
for market transparency requirements. This additional 
threshold should be fixed by ESMA.  

 
With regard to structured finance products, all products are 

individually designed and not standardised. Because of their 
bespoke structure, price information disclosed after trading 
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is rather meaningless since completely identical instruments 
do not exist and conclusions about the market value of other 
instruments are not possible. The informational value of 
post-trade prices for market participants is very limited. 
Details of trades concluded could even be harmful for the 
market as structured products cannot automatically be 
compared with each other. Slight differences in the design of 
products may have significant economic implications for a 
product. If only market data on similar but not identical 
products are available, interested market participants run the 
risk of making their decisions on an incorrect basis. It is not 
clear how transparency is actually to be established for these 
financial instruments. A differentiated approach is advisable 
at level 1 gearing the wording of Regulation Article 20 more 
strongly to the existing differences between financial 
instruments and making it more concrete. 

26) How could better use be made of the European Supervisory 
Authorities, including the Joint Committee, in developing 
and implementing MiFID/MiFIR 2? 

 

 

27) Are any changes needed to the proposal to ensure that 
competent authorities can supervise the requirements 
effectively, efficiently and proportionately? 

 

 

28) What are the key interactions with other EU financial 
services legislation that need to be considered in developing 
MiFID/MiFIR 2? 

 

 

Horizontal 
issues 

29) Which, if any, interactions with similar requirements in  
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major jurisdictions outside the EU need to be borne in mind 
and why? 

 
30) Is the sanctions regime foreseen in Articles 73-78 of the 

Directive effective, proportionate and dissuasive? 
 

 

31) Is there an appropriate balance between Level 1 and Level 2 
measures within MIFID/MIFIR 2?  

 

 

 
Detailed comments on specific articles of the draft Directive 
 
Article 
number 
 

Comments 
 
 

Article ... :  
Article ... :  
Article ... :  
Detailed comments on specific articles of the draft Regulation 
 
Article 
number 
 

Comments 
 

Article ... :  
Article ... :  
Article ... :  
 


