Review of the Marketsin Financial | nstruments Directive

Questionnaireon MiFID/MiFIR 2 by Markus Ferber MEP

The questionnaire takes as its starting point ti@@ission's proposals for MiFID/MIFIR 2 of 20 Octst2011 (COM(2011)0652 and COM(2011)0656).

All interested stakeholders are invited to compttequestionnaire. You are invited to answerféliewing questions and to provide any detailed owents on
specific Articles in the table below. Responsegiviare not provided in this format may not be egwed.

Respondents to this questionnaire should be alWatedsponses may be published.

Please <nd your answers tecor-secretariat@europarl.europe by 13 January 2012.

Name of the person/ organisati

responding to the questionnaire

phnter national Regulatory Strategy Group

The International Regulatory Strategy Group (IRS#b)the City of London is a cross-sectoral practiicled body
comprising leading UK-based figures from the finah@and professional services industry. It aimscomtribute to the
shaping of the international regulatory regimeglabal, regional and national levels, so that drpotes open, competitiv
and fair capital markets globally, supporting sunsthle economic growth. It is an advisory bodyhbiot the City of Londor
Corporation, and to TheCityUK.

The IRSG appreciates the opportunity to respontiitoquestionnaire on the MiFID review. We haiweited ourselves tq
commenting on those issues that are priorities$f®@lRSG and that have already been agreed by thp g

Theme

Question

Answers

Scope

1) Are the exemptions proposed in Directid® comment from IRSG
Articles 2 and 3 appropriate? Are there ways in
which more could be done to exempt corporate

end users?




2) Is it appropriate to include emission allowan
and structured deposits and have they b
included in an appropriate way?

c&D
een

comment from IRSG

3) Are any further adjustments needed to reflddb comment from IRSG

the inclusion of custody and safekeeping g
core service?

S a

4) Is it appropriate to regulate third country &g
to EU markets and, if so, what principl
should be followed andhat precedents shou
inform the approach and why?

(84

It is important to differentiate between third ctyraccess to retail investors, who
need adequate and equivalent investor protectiahyéolesale investors, many of
whom routinely need access to services provideth fvatside the EU and who do
not need the same assurances. It is vital to reahgorporates and asset managet
in particular that they continue to have accesthital country firms in areas such

as debt issuance, fund management, trade execimi@stment research, and safe

keeping of assets.

We therefore agree with the proposed harmonisednesdor third country
branches seeking to operate EU wide and to prosédieices to the retail market.
This should be based on an equivalence provisiéowever, we do not agree that
an equivalence provision is required for wholesabgket activity. A reciprocity
requirement is also not needed in our view.

Instead, we believe an appropriate exemptive tbodntry regime would bring
significant benefits to EU investors, issuers aimohd by continuing to facilitate
their access to a wider range of providers of pctsland services. The regime
should take effect as a form of minimum harmondsaincorporating a uniform

exemption allowing third country firms that meetteén standards to deal with EU
investors and counterparties — at least eligiblanterparties and professional
clients.

Under the exemptive third country regime, third oy firms would be required to
be authorised by their home country regulator. tHasrconditions should include
that their home country should be on neither theakcial Action Task Force nor
on any anti money laundering and terrorist finagdiacklists and a memorandum
of understanding should exist with local regulators

n




* Business with EU eligible counterparties, non Elsibess intermediated by
MiFID authorised firms, and business regarded &mgaplace extraterritorially
should be subject to this harmonised exemption.

» Such a regime would be more consistent with EU GAd@i®mitments and provide
a further platform for further harmonisation if weanted.

* |IRSG is preparing a more detailed paper on thesess

Corporate
governance

5) What changes, if any, are needed to the

requirements on corporate governance
investment firms and trading venues
Directive Articles 9 and 48 and for data serv|
providers in Directive Article 65 to ensure th
they are proportionate and effective, and why

nBle comment from IRSG
for

in

ce

at
?

Organisation
of markets ang
trading

6)

Is the Organised Trading Facility categq
appropriately defined and differentiated frg
other trading venues and from systemi
internalisers in the proposal? If not, wh
changes are needed and why?

e Market participants need flexibility and choice taswhere to best execute their,
transactions, depending on, for example, the naitithe product and the size of
3 the transaction. We are therefore concerned alb@uptescriptive nature of the
proposals in relation to execution as they coulgatly impact market structure

and harm the functioning of the non-equity markets.

* Organised trading venues and OTC execution mefreift kinds of needs. They
should be considered as complementary trading redtlat often co-exist for the
same product. The availability of different formsexecution, including request-
for-quote (RFQ) or voice based mechanisms, is alydmportant particularly in
stressed market conditions (such as a bond is®ieg lslose to default, a natural
disaster (the Japanese Tsunami) or a systemic éhenftall of Lehman Brothers))
where certain other types of execution might sinm@ylonger be available.

e The original intention of creating the OTF categavgis to address perceived
transparency issues in the equity markets in oeiath Broker Crossing Networks.
However, the use of OTFs as execution venues imdheequity markets needs to
be carefully considered and, in any case, needsreftect the different
characteristics of these products.

« The prohibition on the OTF operator from usingawgn capital to supply liquidity




into its OTF seems unduly restrictive:

o Investment firms are often committed to providinguldity to clients with
whom they have relationships. However, there ttelincentive for them to
provide liquidity using their own capital on anyelitral” trading platform. As
a consequence, clients might have less opportioityedge risks that they
cannot properly manage themselves, or only atlaehigost.

Since the OTF operator has a best execution duty imperative that it has
discretion over how to handle client orders to achibest execution in practice.
Arbitrarily denying access to a source of liquiditydermines this objective and is
likely to result in sub-optimal outcomes for clienEffective monitoring of best
execution and transparent order handling ruledileely to be more effective and
proportionate means of achieving the Commissiohjsddive in this regar

7) How should OTC trading be defined? Will t

proposals, including the new OTF categary,

lead to the channelling of trades which
currently OTC onto organised venues and
so, which type of venue?

are
, if

hBlo comment from IRSG

8) How appropriately do the specific requirements
related to algorithmic trading, direct electronic

access and co-location in Directive Articles
19, 20 and 51 address the risks involved?

17,

We broadly welcome the Guidelines recently issugdEBMA on algorithmic
trading. Legislative changes to MIFID/R should tdk#é# account of the ESMA
Guidelines and be compatible with them to the expessible

We support moves to ensure that all firms withaieecess to order books are
regulated appropriately. We do not, however, belithat it would be appropriate
to seek to regulate all firms conducting HFT sae where these firms are
accessing the order book via an intermediate brgker “sponsored access”).
Sponsored access providers should be authorisedsapervised according to
harmonised rules to ensure they apply adequatgisaids.

We fully support the ability of regulators underMD to interrogate algorithmic

trading strategies and infrastructure. But if ldneel of detail is too granular, pre-
notification of all algorithms to regulators woub unduly burdensome and of
limited value given that the potential risks deentedbe posed by a single
algorithm are unlikely to be identifiable by anahgsthat algorithm in abstraction.
Rather, it is the interaction of that algorithnile market that is important.




We urge caution over any plans to introduce newsrthat are specific to HFT
strategies. It is unlikely that a single definitioould be drafted that captures al
HFT activities, while being precise enough to pdeviegal certainty. Any strategy
that constitutes market abuse should be coverethéyexisting Market Abuse
Directive or its subsequent revision — no specedtiment should be given to HFT
activities.

Introducing market making obligations on HFT firmweuld not be beneficial in
our view and would lead to a number of firms ceggmundertake HFT, leading to
a (potentially very large) drop in liquidity. This because firms will not wish to be
obliged to provide liquidity in times of market agility.

If policymakers wish to incentivise liquidity praion, we would suggest that it
may be more effective to have regulated markets Mméfs operate a liquidity
incentive scheme with rights and obligations simitatraditional market makers.
In any case, the current wording should be mof&ltiglefined. As it is currently
written, for example, an execution algorithm des@jrto buy France Telecom
according to a VWAP (volume weighted average prioefchmark over the day
would be obliged to generate sell orders as wdtligsorders, which cannot be the
true intention.

9) How appropriately do the requirements
resilience, contingency arrangements

and

business continuity arrangements in Directive
Articles 18, 19, 20 and 51 address the risks

involved?

dvio comment from IRSG

10) How appropriate are the requirements

investment firms to keep records of all trades
on own account as well as for execution| of

client orders, and why?

fdlo comment from IRSG

11) What is your view of the requirement in Title| «
of the Regulation for specified derivatives |

be traded on organised venues and are
any adjustments needed to make

|

Market participants need flexibility and choice wheto best execute their
transactions in derivatives, depending on, for edamthe nature of the product
and the size of the transaction. The availabilitydidferent forms of execution,
including request-for-quote or voice based mechmasjsis crucially important




requirement practical to apply?

particularly in stressed market conditions whergaie other types of execution
might simply no longer be available.

As mentioned above, the OTF category was mainlptetein order to address
perceived shortcomings to the transparency in yauirkets. The proposed use of
OTFs to also satisfy the trading requirement forvagéives should therefore be
treated with caution. One needs to ensure thabwsiiorms of execution remain
available for derivatives products while not cagsidamage to liquidity or
restricting end user choice.

12) Will SME gain a better access to capital ma
through the introduction of an MTF SM
growth market as foreseen in Article 35 of {
Directive?

ket

he

We welcome the proposals in the draft MiFID for ttreation within the MTF
category of a new sub-category of SME Growth MarKéiis should raise their
visibility and profile and develop a capital-raigirenvironment for Europe’s
entrepreneurs and growth companies.

We support the definition of an SME company for heposes of the MiFID,
which means a company with an average market ¢igptian of less than
€100,000,000 on the basis of year-end quotes épdaist 3 calendar years.

We would caution against lowering the thresholdstiarket capitalisation and for
the percentage of “growth companies” below whatusrently proposed in the
Directive.

If either or both of these thresholds were todweelred, could trap SMEs between
the resulting smaller cap market and main listmgth no suitable market to
support their development and growth.

We also welcome the proposal in the Directive tdassify ordinary shares on
SME markets as “non-complex”. This will facilitatetail and professional investor
involvement in these markets. It is important motdnfuse complexity with risk.

13) Are the provisions on non-discriminatg
access to market infrastructure and
benchmarks in Title VI sufficient to provid

for effective competition between providers?

ry
to

We welcome these provisions. It is probable thearing activity will become
quite concentrated in very few clearing houses¢c@uopeting trading venues will
all need fair access to them.




If not, what else is needed and why? Do
proposals fit appropriately with EMIR?

the

14)

What is your view of the powers to impg
position limits, alternative arrangements w,
equivalent effect or

manage positions in
relation to commodity derivatives or the

sHo
th

underlying commodity? Are there any changes

which could make the requirements easie

to

apply or less onerous in practice? Are there
alternative approaches to protecting producers
and consumers which could be considered as

well or instead?

comment from IRSG

Investor
protection

15) Are the new requirements in Directive Arti

24 on independent advice and on portfg

cldlo comment from IRSG

lio

management sufficient to protect investors

from conflicts of interest in the provision of

such services?

16) How appropriate is the proposal in Direct

Article 25 on which products are complex g
which are non-complex products, and why?

we
nd

The product provider should be responsible for rd@tgng whether or not an
instrument is complex or non complex. The outcohwmul be clearly displayed in
the product description. For certain types of insents, such as very infrequently
traded shares, the responsibility would fall onitiiermediary firm.

Articles 25 3 (ii) and (iii) refer to the effect$ the incorporation of a structure in a
financial instrument which makes it difficult fohe client to understand the risk
involved. The determination as to whether or motrestrument is complex or non
complex by reference to whether or not it is diffidor the client to understand the
risk involved means that an instrument may be cempt non complex depending
on the knowledge and experience of the client. Saichapproach will create
variable results and be very costly to implemeaAtdefinition which determined
complexity by instrument rather than by client abube more efficiently
administered and would be consistent with the agogran the rest of Article 25.

It is also important in determining complexity arisk not to confuse the two: it
may sometimes be hard to understand how a compbalugt is put together and




how it works in the market, but such products mayirtherently less risky than a
non-complex product that a client may be permittedpurchase without an
appropriateness test. The language in the Direstiveild be such as to ensure
clear distinction between the concepts of compjeitd risk.

17) What if any changes are needed to the scop&ofcomment from IRSG
the best execution requirements in Directive

Article 27 or to the supporting requirements
execution quality to ensure that best execu
is achieved for clients without undue c(

on
tion

18) Are the protections available to eligil

|&lo comment from IRSG

counterparties, professional clients and retail

clients appropriately differentiated?

19) Are any adjustments needed to the powernsNo comment from IRSG

the Regulation on product intervention
ensure appropriate protection of investors
market integrity without unduly damagin
financial markets?

to
and

9

Transparency

20) Are any adjustments needed tqtédrade
transparency  requirements  for
depositary receipts, ETFs,
similar in Regulation Articles 3, 4 and 13

No comment from IRSG

shares,
certificates and

to

make them workable in practice? If so what

changes are needed and why?

21) Are any changes needed to the pre-t
transparency requirements in Regulat
Articles 7, 8, 17 for all organisedrading
venues for bonds, structured produ

ade Institutional market participants typically havecass to a wide range of pre-tradg

on data for non-equity products at present. On therdtland, to provide competitive
pricing to their customers, market makers needetaim discretion over which

’ts, orders they are prepared to take on, reflecting thmarket risk appetite, their

emission allowances and derivatives to ensure capital constraints and, not least, their abilityatcess the instruments in question.

they are appropriate to the differs

instruments? Which instruments are the highést AnY requl

priority for the introduction of pre-trad
transparencrequirements and wh

>
—

rement to quote is likely to cause markekers to withdraw liquidity, it
would increase the overall costs of trading nonigqgoroducts which could, in

e - o :
turn, force smaller participants out of the marietl will increase hedging costs




for end users. The CESR Technical Advice of 29 20140 to the Commission said
that any future pre-trade transparency regime nalistv Member States to
introduce local requirements if deemed necessagya@vee.

By obliging firms that have provided a quote toliant to transact with any other
client on the same basis, the proposals effectigdy beyond transparency
requirements and establish a market making regeinénintroducing such general
quoting obligation for investment firms could ur@ntionally reduce market
liquidity while providing little benefit. It shoultherefore be avoided.

22) Are the pre-trade transparency requirement

venues for bonds, structured products,

emission  allowances and  derivativ
appropriate? How can there be appropr

€S
ate

calibration for each instrument? Will these

proposals ensure the correct level
transparency?

of

sNo comment from IRSG
Regulation Articles 7, 8 and 17 for trading

23) Are the envisaged waivers from pre-tradéo comment from IRSG

transparency requirements for trading ven
appropriate and why?

ues

24) What is your view on the data service provi
provisions (Articles 61- 68 in MiFID),
Consolidated Tape Provider (CTPs), Appro
Reporting Mechanism (ARMs), Authorise
Publication Authorities (APAS)?

der

ed
2d

The provision of consolidated data of a high gyadihd at a reasonable cost ig
important for investors but has yet to be achief@d European equities. We
therefore support the proposals to enhance datdityqugranularity and

consistency, including the introduction of the AP&gime. This should build on
the work undertaken by the CESR Technical Workingup and the Market
Model Typology (MMT) developed through the collahtive efforts of exchanges,
MTFs, market data vendors and trade reporting \&nue

We suggest it should not be the role of the Comipriser ESMA task to set post
trade data pricing. Any such determination celyagannot be a one-size-fits-all
and we suggest the task should be to take a nunfilbbelevant factors into account
in order to establish relevant pricing principles.




In principle, the introduction of the CTP concepesis a good idea. However,
given the existence of competing data sources aodrtainty about demand, it is
unclear whether a CTP is commercially viable, aetdde whether a European
Consolidated Tape (“ECT") will actually “emerge” timat basis.

Given the diversity and complexity of non-equityogucts the introduction of a
consolidated post-trade tape for these asset slagg@esents an even bigge
challenge, and it cannot simply be a wholesale nsib@ of the data regime
designed for equities. We welcome the intentioptiase the implementation of a
non-equities product by 2 years to take advantdgbeoexperience gained from
the introduction of an ECT for equities.

25) What changes if any are needed to the g
trade transparency requirements by trag
venues and investment firms to ensure
market participants can access timely, relig
information at reasonable cost, and t
competent authorities receive the right data?

@st- The universe of non-equity products is diversedpots are numerous and most o
ing them trade only infrequently, with trading velociyfraction of that in the equities
hat markets. Any post-trade transparency regime for-ewrity markets that simply
ble mirrors the one that is used in the equity markettherefore likely to damage
hat liquidity and limit end user choice. It should beustured to be flexible enough to

handle a spectrum from liquid futures and optiomki¢h are generally exchange-
traded) through moderately liquid government angh@@te bonds (which in some
member states are commonly held by retail investéos customized OTC
derivatives, which may only ever trade once.

Any post-trade transparency regime for non-equityrkats needs to be carefully
calibrated based on product liquidity and charasties to ensure the continued
proper market functioning, as was reflected in CES&hnical advice in summer
2010. A properly calibrated post-trade transparenegime with the use of

thresholds and delays is preferable to the proposgedime dissemination across
asset classes and products with the potential &ferded publication being

authorized by competent authorities.

f

Horizontal
issues

26) How could better use be made of the Europg
Supervisory Authorities, including the Joint
Committee, in developing and implementing
MiFID/MIFIR 2?

rdio comment from IRSG

27) Are any changes needed to the proposal to

Nonemnt from IRSG




ensure that competent authorities can super
the requirements effectively, efficiently and
proportionately?

vise

28) What are the key interactions with other EU
financial services legislation that need to be
considered in developing MiFID/MiFIR 27?

No comment from IRSG

29) Which, if any, interactions with similar
requirements in major jurisdictions outside t
EU need to be borne in mind and why?

No comment from IRSG
e

30) Is the sanctions regime foreseen in Articles ]
78 of the Directive effective, proportionate a
dissuasive?

fNo comment from IRSG
nd

31) Is there an appropriate balance between Ley

and Level 2 measures within MIFID/MIFIR 2/

d\@ comment from IRSG
?




