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Democracy, Rule of law and Fundamental rights in impact assessment or screening 
procedures

Introduction

In 2000, the European Parliament, the European Commission and the Council adopted the EU 
Charter of Fundamental Rights. With the entry into force of the Treaty of Lisbon in 2009, the 
rights, freedoms and principles detailed in the charter became legally binding on the EU made 
the Charter of Fundamental Rights of the European Union a legally binding document that has 
to be respected equally by all institutions, bodies, offices and agencies of the Union as well as 
by the member states, when they are implementing Union law. 
Any limitation on the exercise of the rights and freedoms laid down in the Charter must be 
provided for by law, respect its principles, subject to the principle of proportionality, and 
limitations may be made to those rights and freedoms only if they are necessary and 
genuinely meet objectives of general interest recognised by the Union or the need to protect 
the rights and freedoms of others. A crucial element of ensuring fundamental rights in 
legislation is carrying out an impact assessment and the preparations which go into creating 
proposals and legislation which reflect these rules and principles. 
A focus on fundamental rights and the rule of law has slowly increased within the EU 
institutions over the past few years. What needs to be built is consistency with the application 
of the Charter and how impact assessments are addressed throughout the institutions.  It is 
advisable to use these guidelines to make a fundamental rights check at the beginning of any 
proposal, in particular any proposal to amend the original proposal, or of any initiatives by a 
group of Member States. 
The protection of fundamental rights is a "horizontal issue", which affects all fields of the 
EU’s activity. This means they must be taken into consideration by all institutions irrespective 
of the topics they cover.

The Council

In 2011 the Council adopted conclusions defining its role in ensuring the effective 
implementation of the EU charter. The main conclusions were: 

 To produce a Commission annual report on the application of the charter
 More cooperation with the EU Agency for Fundamental Rights and 
 To include Fundamental rights in the legislative procedure

As a consequence all Council preparatory bodies need to ensure that fundamental rights are 
respected within the texts they discuss. In order to achieve this, the Council has FREMP: The 
Working Party on Fundamental Rights, Citizens Rights and Free Movement of Persons which 
deals with all issues related directly to fundamental rights. FREMP together with the 
Council's legal service drew up a series of guidelines on checking fundamental rights 
compatibility. 
In 2015 the Council released a paper which addressed the issues and place of fundamental 
rights in EU legislation. The conclusion was that the Council would provide methodological 
(non-binding) guidelines, prepared by FREMP in cooperation with the Council Legal Service, 
on how to identify and resolve issues raised during negotiations; in particular by the Council’s 
own proposals to amend the original proposal or as an initiative of the member states. The 
guidelines are also intended to raise general awareness regarding fundamental rights matters
in the Council preparatory bodies. The Council are also recommended to seek the services of 
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the Council Legal Service in the event of doubt, and legal opinions are available at any stage 
of negotiations on the creation of legislation. 
The recommendations included: 

 The Council Secretariat will include these guidelines in the general training which is 
provided to incoming Presidencies of the Council of the EU,

 The chairpersons of the Council preparatory bodies are invited to circulate these 
guidelines on a six-monthly basis to experts in the relevant preparatory bodies.

 These guidelines may be subject to revision whenever necessary and are without 
prejudice to the responsibility of Coreper and the Council.

The European Commission – Better Regulation

Before the European Commission proposes a new initiative, an impact assessment is carried 
out. This assesses the economic, social and environmental impacts of alternative policy 
options in an impact assessment. However, it is currently the case that not every piece of 
legislation will have an impact assessment; but only those considered to have a significant 
impact on the above factors. The planning of impact assessments involves an inception impact 
assessments and consultation with key stakeholders on all key aspects of an impact 
assessment during its preparation.

The Better Regulation initiative by the European Commission is meant to create better and 
more effective legislation. The latest Better Regulation Guidelines (2015) contains guidance 
on how Commission Services conduct impact assessments and a toolbox which provides 
guidance for Commission staff. Tool #24 deals with fundamental rights and human rights. 

All draft impact assessment reports have to be submitted for quality scrutiny to the Regulatory 
Scrutiny Board. A positive opinion is in principle needed from the Board for an initiative 
accompanied by an impact assessment to proceed. Regulatory Scrutiny Board opinions are 
published alongside the final impact assessment report and proposal at the time of adoption. 

How to develop a horizontal approach to impact assessments and the consideration of 
fundamental rights

Both the Council and the Commission have developed mechanisms and checklists for 
assessing whether or not legislation is compliant with the Charter of fundamental rights and 
the rule of law. These include: 

 Checking the Charter, the Court of Justice case law, and case law and factsheets of the 
ECHR. 

 In the instance where fundamental rights are limited, are these limitations provided for 
by law. 

 Are the fundamental principles of rights and freedoms respected? 
 Does the measure provide the overriding interests of the EU and its citizens, and 

protect overall freedoms. 
 Subject to the principle of proportionality, are the limitations necessary?

Conclusion

http://ec.europa.eu/smart-regulation/roadmaps/index_en.htm
http://ec.europa.eu/smart-regulation/roadmaps/index_en.htm
http://ec.europa.eu/smart-regulation/guidelines/toc_guide_en.htm
http://ec.europa.eu/smart-regulation/guidelines/toc_tool_en.htm
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/cia_2015_en.htm
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One of the greatest challenges is ensuring consistency when assessing the impact of 
fundamental rights across the EU, the institutions and Member States. It is also almost 
impossible to future proof all legislation; which would be immune from Court judgments and 
interpretation as well as difficulties in national implementation. In its most basic form; the EU 
needs to produce legislation which protects the rights enshrined in the EU Charter of 
fundamental rights. However, these will always be interpreted differently by different 
individuals, courts, and circumstances.

Consistency is key in ensuring an effective approach to better legislation. Better legislation 
with more preparation, planning, impact assessments, and coherence between institutions and 
Member States will provide obvious benefits; such as less costly court cases; better clarity for 
EU citizens and their rights; less uncertainty for Member States in terms of implementation; 
and less need to repeat poorly drafted legislation at great time, effort and cost. 

Key recommendations

 The need to use greater expertise at a national level when assessing the impact of 
future legislation; it important that there is consultation with national experts and 
authorities; this contributes to avoiding future implementation problems, and future 
incompatibility with national law and converging standards across the EU. 

 Post negotiation / pre adoption impact assessments: One must consider that during 
the negotiating period and during the Trilogue process; legislation which may have 
been drafted in the light of an initial impact assessment often gets significantly altered.  
Therefore; there must be a post negotiation but pre adopted impact assessment. 

 An impact assessment for all legislation: An impact assessment should be carried 
out for everything; particularly secondary legislation. 

 Greater focus on inter-institution cooperation on impact assessments & creating 
a fundamental rights and rule of law compliance culture: An inter-institutional 
impact assessment working group should be created. This would create a coherent 
culture between the EU institutions. This would help better foresee the implementation 
challenges in Member States; by having the Commission consult with national experts 
at an early stage; as well as help overcome different interpretation and understanding 
by the different institutions of the impact of fundamental rights and rule of law on 
legislation. 
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