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I. Mechanisms within the EU law framework 

 

1. Article 7 TEU mechanisms 

 

Article 7 TEU consists of two mechanisms: 

 

a) Preventive mechanism: 

Legal basis of action: Article 7(1) TEU; 

What kind of issues is dealt with: a clear risk of a serious breach by a Member State of the 

values referred to in Article 2 TEU (respect for human dignity, freedom, democracy, equality, 

the rule of law and respect for human rights, including the rights of persons belonging to 

minorities); 

Who can launch the action: one third of the Member States, the European Parliament (EP) 

(EP shall act by a two-thirds majority of the votes cast, representing the majority of its 

component Members) or the Commission; 

Who decides on the action: the Council, acting by a majority of four fifths of its members, 

after obtaining the consent of the EP (EP shall act by a two-thirds majority of the votes cast, 

representing the majority of its component Members); 

How the result can look like: recommendations and monitoring; application of the sanctioning 

mechanism. 

 

b) Sanctioning mechanism: 

Legal basis: Article 7(2) TEU; 

Issues dealt with: the existence of a serious and persistent breach by a Member State of the 

values referred to in Article 2 TEU (respect for human dignity, freedom, democracy, equality, 

the rule of law and respect for human rights, including the rights of persons belonging to 

minorities); 

Who launches: one third of the Member States or the Commission; 

Who decides: the European Council, acting by unanimity on a proposal by one third of the 

Member States or by the Commission and after obtaining the consent of the European 

Parliament (EP shall act by a two-thirds majority of the votes cast, representing the majority 

of its component Members); 

Possible result: possibility for the Council, acting by a qualified majority, to decide to suspend 

certain of the rights deriving from the application of the Treaties to the Member State in 

question, including the voting rights of the representative of the government of that Member 

State in the Council. 

 

2. Rule of law framework 

 

Legal basis: Communication from the Commission - A new EU Framework to strengthen the 

Rule of Law (COM(2014)0158 final of 11 March 2014); 

Issues dealt with: systemic threat to the rule of law in a Member State (in particular, threats to 

principles of a transparent, accountable, democratic and pluralistic process for enacting laws, 

legal certainty, prohibition of arbitrariness of the executive powers, independent and impartial 

courts, effective judicial review including respect for fundamental rights, and equality before 

the law); 

Who launches: the Commission; 

Who decides: the Commission; 

Possible result: Commission assessment; Commission recommendation; follow-up to the 
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Commission recommendation - in particular, application of Article 7 TEU mechanisms. 

 

3. Infringement proceedings 

 

Legal basis: Article 258 and 260 TFEU; 

Issues dealt with: failure to fulfil an obligation under the Treaties by a Member State; 

Who launches: the Commission (also based on individual complaint); 

Who decides: the Court of Justice; 

Possible result: Commission letter of formal notice; Commission reasoned opinion; judgment 

of the Court of Justice; imposition of a lump sum or penalty payment on the Member State 

concerned by the Court of Justice. 

 

4. Direct action by a Member State 

 

Legal basis: Article 259 and 260 TFEU; 

Issues dealt with: failure to fulfil an obligation under the Treaties by a Member State; 

Who launches: a Member State; 

Who decides: the Court of Justice; 

Possible result: Commission letter of formal notice; Commission reasoned opinion; judgment 

of the Court of Justice. 

 

5. A dialogue within the Council to promote and safeguard the rule of law  

 

Legal basis: Conclusions of the Council and the Member States meeting within the Council 

on ensuring respect for the rule of law of 16 December 2014; 

Issues dealt with: respect for the rule of law; 

Who launches: the Presidency; 

Who decides: the Council; 

Possible result: debates on thematic subject matters once a year. 

 

6. Annual report on the situation of fundamental rights by the EP 

 

Legal basis: Annex I to Decision of the Conference of Presidents of 12 December 2012; 

Issues dealt with: respect for fundamental rights; 

Who launches: the EP; 

Who decides: the EP; 

Possible result: overview of thematic subject matters once a year (customarily without naming 

particular Member States). 

 

7. Annual report on application of the Charter of Fundamental Rights by the 

Commission 

 

Legal basis: Communication from the Commission - Strategy for the effective 

implementation of the Charter of Fundamental Rights by the European Union 

(COM(2010)0573 final of 19 October 2010); 

Issues dealt with: application of the Charter; 

Who launches: the Commission; 

Who decides: the Commission; 

Possible result: overview of thematic subject matters once a year (Member States are 
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sometimes mentioned). 

 

8. Justice Scoreboard 

 

Legal basis: Communication from the Commission - The EU Justice Scoreboard A tool to 

promote effective justice and growth (COM(2013)0160 final of 27 March 2013); 

Issues dealt with: parameters of non-criminal justice systems; 

Who launches: the Commission; 

Who decides: the Commission; 

Possible result: overview of thematic subject matters once a year (Member States are 

sometimes mentioned). 

 

9. Petition to the EP 

 

Legal basis: Article 227 TFEU; 

Issues dealt with: matter which comes within the Union's fields of activity and which affects 

the petitioner directly; 

Who launches: any citizen of the Union, and any natural or legal person residing or having its 

registered office in a Member State; 

Who decides: the EP; 

Possible result: opinion or recommendation; own-initiative report; resolution. 

 

10. Preliminary ruling by the Court of Justice 

 

Legal basis: Article 267 TFEU; 

Issues dealt with: the interpretation of the Treaties; the validity and interpretation of acts of 

the institutions, bodies, offices or agencies of the Union; 

Who launches: court or tribunal of a Member State; 

Who decides: the Court of Justice; 

Possible result: preliminary ruling by the Court of Justice. 

 

11. Conclusions and opinions by the Agency for Fundamental Rights 

 

Legal basis: Council Regulation (EC) No 168/2007 of 15 February 2007 establishing a 

European Union Agency for Fundamental Rights; 

Issues dealt with: fundamental rights issues (normally within the thematic areas mentioned in 

the Multiannual Framework); 

Who launches: the Agency for Fundamental Rights, the EP, the Council or the Commission; 

Who decides: the Agency for Fundamental Rights; 

Possible result: conclusions and opinions on specific thematic topics, for the Union 

institutions and the Member States when implementing EU law. 

 

 

II. Mechanisms within the international law framework 

 

Several mechanisms are applicable to address the issues related to democracy, the rule of law 

and fundamental rights in the EU Member States. Such mechanisms operate with different 

methods.  
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First, there is a State-driven process of the Universal Periodic Review under the auspices of 

the UN Human Rights Council. Reviews take place through an interactive discussion between 

the State under review and other UN Member States. Following the review, a report is 

prepared. It consists of the questions, comments and recommendations made by States to the 

country under review, as well as the responses by the reviewed State.  

 

Second, there are human rights bodies created on the basis of a particular treaty. Within the 

Council of Europe (CoE) such body is the European Court of Human Rights consisting of 

independent judges, who decide on individual applications. There are also bodies composed 

of independent experts which monitor implementation of specific treaties on the basis of state 

reports and additional information - such as the Advisory Committee of the Framework 

Convention for the Protection of National Minorities, Committee of Experts of the European 

Charter for Regional and Minority Languages and the European Committee of Social Rights 

(the latter is also entitled to examine collective complaints). Similar methods are used by ten 

UN human rights treaty bodies composed of independent experts (for example, Human Rights 

Committee). The human rights treaty bodies are committees which monitor implementation of 

the specific treaties on the basis of state reports and additional information. Six of the 

committees can receive petitions from individuals.  

 

Third, there are special bodies not linked with any treaty, but created on the basis of a 

decision of the international organisation. Such bodies do not request regular reporting by 

States. For example, the CoE's Commissioner for Human Rights is responsible for a wide 

spectrum of human rights issues; he, in particular, undertakes country visits and publishes 

recommendations. In the UN system the Office of the UN High Commissioner for refugees is 

responsible for monitoring and action in the field of asylum and statelessness. Within the 

OSCE the Office for Democratic Institutions and Human Rights promotes democratic 

elections, respect for human rights, tolerance and non-discrimination, and the rule of law; the 

High Commissioner on National Minorities addresses inter-ethnic tensions; Representative on 

Freedom of the Media helps participating States abide by their commitments to freedom of 

expression and free media. 

 

Special mechanisms can be also composed of independent experts. For example, special 

procedures of the Human Rights Council are experts with mandates to report and advise on 

human rights from a thematic or country-specific perspective. Special procedures undertake 

country visits; act on individual cases and concerns of a broader, structural nature by sending 

communications to States and others in which they bring alleged violations or abuses to their 

attention. Collective expert bodies also exist in the CoE - such as the Venice Commission 

(European Commission for Democracy through Law) which helps States to bring their legal 

and institutional structures into line with European standards and international experience in 

the fields of democracy, human rights and the rule of law, and European Commission against 

Racism and Intolerance which monitors problems of racism, xenophobia, anti-Semitism, 

intolerance and racial discrimination. 

 

III. Questions for discussion 

 

1. There are several mechanisms to be used within the EU legal framework which can be 

activated, if alleged breach is linked with a violation of the secondary EU law. On the 

contrary, if such link does not exist or is difficult to prove- as when referring to values or 

fundamental rights -, a limited number of mechanisms can be used (even if evidence of the 
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breach itself is strong and confirmed by mechanisms operating within the international law 

framework). How to overcome this? What is a valid legal basis for the EU action in such 

situations? 

 

2. In most mechanisms available under the EU legal framework political actors play a 

considerable role in both launching the procedure and deciding on the outcome. Even if the 

body itself is not political, discretion is wide, therefore political considerations are very 

important. On the contrary, in most mechanisms under the international law framework 

specialist bodies and independent experts lead the process. How to ensure independence and 

proper expertise in the EU framework? What is a proper role for the Agency of Fundamental 

Rights? If this role has to be changed, is it necessary to revise the mandate of the Agency? 

How to ensure that political actors trust and follow the conclusions of independent expertise? 

Should there be a role for a Copenhagen Commission as mentioned in the Tavares- report? 

 

3. Most mechanisms under the international law framework use a combination of different 

methods to obtain information: state reports, country visits, peer reviews as in the OECD in 

the Development Assistance Committee (Annual ODA reports), individual and collective 

complaints, communications from civil society, etc. Which methods would be appropriate for 

the EU mechanism? How to ensure synergy with findings by mechanisms under the 

international law framework? How to ensure that such findings become authoritative for the 

EU? Does a future mechanism need to take into account the possibility that it might also 

create Anti-EU sentiments in the concerned member state? And if so, how can this be 

overcome? 


