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PROCEDURAL PAGE

Following the European Council in Helsinki in December 1999, which expressed the wish 
that an interinstitutional agreement should be concluded on use of the recasting technique for 
legal acts, the three legal services of the Council, Commission and Parliament initialled on 16 
March 2000 a draft interinstitutional agreement on a more structured use of the technique 
(2037/1/00REV1 – 2000/2266(ACI)).

At the sitting of 17 November 2000 the President of Parliament announced that she had 
referred the draft agreement to the Committee on Legal Affairs and the Internal Market as the 
committee responsible (C5-0588/2000).

The committee appointed Ana Palacio Vallelersundi rapporteur at its meeting of 22 
November 2000.

It considered the draft agreement and the draft report at its meetings of 29 January, 6 March, 
24 April, 29 May and 21 June 2001.

At the last meeting it adopted the motion for a resolution unanimously.

The following were present for the vote: Ana Palacio Vallelersundi, chairman; Luis 
Berenguer Fuster, Maria Berger, Bert Doorn, Janelly Fourtou, The Lord Inglewood, Kurt 
Lechner, Klaus-Heiner Lehne, Bill Miller, Astrid Thors, Diana Wallis and Christos 
Zacharakis.

The report was tabled on 21 June 2001.

The deadline for tabling amendments will be indicated in the draft agenda for the relevant 
part-session.
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MOTION FOR A RESOLUTION

European Parliament resolution on the draft interinstitutional agreement on a more 
structured use of the recasting technique for legal acts (2037/1/00REV1 – C5-0588/2000 
– 2000/2266(ACI))

The European Parliament,

– having regard to the draft interinstitutional agreement (2037/1/00REV1 – C5-0588/2000),

– having regard to the report of the Committee on Legal Affairs and the Internal Market 
(A5-0230/2000),

A. whereas the European Union is a community based on the rule of law,

B. whereas citizens, to whom the law is addressed, must be able to understand their rights 
and duties with ease,

1. Is in favour of concluding an interinstitutional agreement on a more structured use of 
the recasting technique for legal acts; approves the terms of the draft interinstitutional 
agreement; makes the future conclusion of the agreement subject to the condition that 
it contains a clause worded as follows:

‘This agreement shall enter into force on the day following its publication in the 
Official Journal of the European Communities.

It shall apply to any proposal for recasting submitted from the date of its entry into 
force.

An assessment of the application of this agreement shall take place three years after its 
entry into force. For this purpose the Legal Services of the institutions signatory to the 
agreement shall submit an assessment report and propose any changes required’.

2. Calls on the Commission to step up its work of electronic consolidation of the main legal 
acts in force and make the results accessible via the Internet;

3. Instructs its rapporteur to conduct the negotiations necessary for fulfilling the above 
conditions with the Council and Commission, under the authority of the President of 
Parliament and in close cooperation with the committee responsible;

4. Approves the draft interinstitutional agreement provided it in fact includes the above 
clause; instructs its President to sign the interinstitutional agreement once the above clause 
has actually been incorporated therein;

5. Instructs its President to forward this resolution to the Council and Commission.
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EXPLANATORY STATEMENT
1. Introduction
Paragraph 2 of the draft interinstitutional agreement defines ‘recasting’ as follows:

‘Recasting shall consist in the adoption of a new legal act which incorporates in a single 
text both the substantive amendments which it makes to an earlier act and the unchanged 
provisions of that act. The new legal act replaces and repeals the earlier act.’

2. The alternatives
We have at present three instruments for making repeatedly amended texts more accessible:
(a) codification,
(b) recasting, and
(c) unofficial consolidation in a single electronic document (for instance, the EUR-Lex 
database provides its users with a number of electronically consolidated documents; these 
documents are extremely practical.)

In practice, codification has often proved too slow a procedure.

Recasting, if applied in good faith by all the institutions concerned, could be the appropriate 
instrument for codifying texts part of which is being amended at the same time.

Unofficial electronic consolidation, carried out in most of the Member States by private 
operators with financially attractive results, would be the fastest way to provide the general 
public and lawyers with the tools for the job.

Recasting is a useful instrument but probably less effective than electronic consolidation by 
private operators.

3. The United States example
In the United States all federal law is consolidated by the Office of the Federal Register, a 
branch of the National Archives and Records Administration1.

On the specific matter of laws, Title 1, Section 112 of the US Code stipulates:

‘The Archivist of the United States shall cause to be compiled, edited, indexed, and 
published The United States Statutes at Large, which shall contain all the laws and 
concurrent resolutions enacted during each regular session of Congress; …’.

And Section 113 states:

‘The edition of the laws and treaties of the United States, published by Little and Brown, 
and the publications in slip or pamphlet form of the laws of the United States issued under 
the authority of the Archivist of the United States, and the Treaties and Other International 

1 www.nara.gov/fedreg/index.html. 

http://www.nara.gov/fedreg/index.html
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Acts Series issued under the authority of the Secretary of State shall be competent evidence 
of the several public and private Acts of Congress, and of the treaties, international 
agreements other than treaties, and proclamations by the President of such treaties and 
international agreements other than treaties, as the case may be, therein contained, in all 
the courts of law and equity and of maritime jurisdiction, and in all the tribunals and public 
offices of the United States, and of the several States, without any further proof or 
authentication thereof.’

This amounts in practice to the structured and systematic compilation of United States laws in 
the US Code, accessible on the Internet at http://fedlaw.gsa.gov/.

As the American example demonstrates, access to the law does not require systematic use of 
legislative procedures for consolidation or recasting.

4. Procedure for negotiating the draft interinstitutional agreement
The draft agreement was negotiated by the legal services of Parliament, the Council and 
Commission. Members of Parliament have not yet taken part in the negotiating process.

Conclusion 17 of the Helsinki Summit’s Annex III, on Operational recommendations, served 
as the basis for the negotiations:

‘Improved codification procedures
17. In order to speed up work on the codification of legislative texts and increase the 

amount of legislation available in a codified and more readable form:

(i) a strict deadline of 30 days shall be imposed within the Council for delegations to 
comment on proposals. The European Parliament should be approached in order to 
agree on procedural deadlines for giving its opinion on codification proposals;

(ii) the Council will seek a further Interinstitutional agreement with the European 
Parliament and the Commission as soon as possible on the use of a fast-track method 
for the “recasting” technique (i.e. using the opportunity offered by an amendment to a 
basic act to codify all of it), subject to ensuring that the principles and spirit of the 
codification technique (i.e. codification of texts as published without substantive 
amendment) are respected.’

5. The dilemma of recasting
Any proposal for recasting contains two elements: a codifying and an innovating element. As 
a result, the use of recasting is bound to run one of the following risks:

5.1 Limiting Parliament’s power of amendment
Parliament’s power to amend the codifying part of the recasting proposal could be 
compromised. This is the logical expression of the basic principle of the recasting technique.

If Parliament did not have the right to amend the ‘codifying’ part of a recasting proposal, it 
would have fewer rights than in the case of a simple amending proposal for an existing act. 

http://fedlaw.gsa.gov


PE 294.935 8/10 RR\443620EN.doc

EN

For in the latter case Parliament would be able to introduce additional elements to the original 
proposal, by means of amendments going somewhat further than the proposal itself. The 
admissibility of these amendments is rather a matter for negotiation with the Council than a 
legal matter, provided that the essence of the right of initiative is respected.

So if the Commission proposed the recasting technique for some controversial matters, it 
could erode Parliament’s powers of amendment – on the pretext of the absolute inviolability 
of the codifying part of its proposal. Here we need only mention three examples:

 proposal for a directive on the approximation of the laws, regulations and administrative 
provisions of the Member States concerning the manufacture, presentation and sale of 
tobacco products, COM(1999) 594 – 1999/0244(COD), which was presented in the form 
of a ‘recast version’;

 the proposals for public procurement procedures have some of the features of recasting, 
COM(2000) 275 and COM(2000) 276 – 2000/0115 and 2000/0117(COD);

 the recasting of the Financial Regulation applicable to the general budget of the 
European Communities, COM(2000) 461 – 2000/0203 (CNS)) also proved extremely 
controversial.

5.2 Undermining the Commission’s power of initiative
If neither Parliament nor the Council respected the codifying part (in theory ‘untouchable’) of 
the recasting proposal, the Commission’s monopoly of initiative would be likely to be 
undermined. In practice any part of the recasting proposal would be likely to be amended, 
which could not possibly match the Commission’s intentions.

6. The solution chosen in paragraph 8 of the draft agreement
The wording of paragraph 8 runs:

‘Where, in the course of the legislative procedure, it appears necessary to introduce 
substantive amendments in the recasting act to those provisions which remain unchanged 
in the Commission’s proposal, such amendments shall be made to that act in compliance 
with the procedure laid down by the Treaty according to the applicable legal basis.’

This provision is not excessively restrictive. In fact paragraph 8 is so generously worded that 
it is likely to jeopardise the codifying element in a recasting proposal. So the wording is rather 
of the kind of danger described in point 5.2 above.

In addition Parliament’s Rules state that interinstitutional agreements ‘may be annexed to the 
Rules of Procedure for information’ (Rule 54).

7. Do the Rules of Procedure need amending?
We should ask whether there is a need to amend the Rules on the admissibility of amendments 
(as in Rules 140 and 80) to ensure that the recasting agreement can be properly applied.
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Unfortunately the lack of clarity in paragraph 8 (‘Where … it appears necessary’) makes its 
literal transposition rather unhelpful.

Parliament could commit itself to a greater extent than paragraph 8 provides, for instance by 
declaring inadmissible any amendment to the codifying part of a recasting proposal. The 
effects of changing the Rules in this way would tend towards the situation described in 5.1 
above.

We should bear in mind that interinstitutional agreements are approved by a simple majority 
under Rule 54, whereas amendment of the Rules themselves requires a majority of the 
Members of Parliament (at least 314 votes).

8. The prerogatives of other bodies that may be affected by a recasting procedure
The draft agreement will be concluded by Parliament, the Council and Commission. But it 
may, in theory, also apply to procedures involving other Community bodies. For instance, 
Article 95 of the EC Treaty (on the internal market) provides for consultation of the Economic 
and Social Committee; Article 175(1), on the environment, provides for consultation of the 
Economic and Social Committee and the Committee of the Regions; and Article 279, on the 
Financial Regulation, provides for the opinion of the Court of Auditors.

Needless to say, other bodies that may be affected by a recasting procedure are not bound by 
an interinstitutional agreement which they have not concluded, and it is no less clear that the 
three institutions that have done so must fully respect the rights of those bodies.

9. A proposal for a modification of the draft interinstitutional agreement

The interinstitutional agreement may be concluded provided that an assessment clause is 
inserted.

One of the rapporteur’s amendments seeks to include such a clause in the draft 
interinstitutional agreement:

‘This agreement shall enter into force on the day following its publication in the 
Official Journal of the European Communities.

It shall apply to any proposal for recasting submitted from the date of its entry into 
force.

An assessment of the application of this agreement shall take place three years after 
its entry into force. For this purpose the Legal Services of the institutions signatory 
to the agreement shall submit an assessment report and propose any changes 
required’.

It should be noted that although the representatives of the Council and Commission were 
hopeful that their institutions could accept such a clause, the draft agreement will not 
automatically be amended simply because the Legal Affairs Committee or the European 
Parliament has adopted an amendment to that effect. The Council, the Commission and 
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Parliament would first expressly have to formally modify the text of the draft agreement and 
then expressly approve it. This is likely to complicate and unnecessarily prolong the 
procedure for concluding the agreement.

The flexible solution adopted by the Legal Affairs Committee is to insert a new paragraph in 
Parliament’s resolution worded as follows:

‘4.  Approves the draft interinstitutional agreement provided it in fact includes 
the above clause; instructs its President to sign the interinstitutional agreement 
once the above clause has actually been incorporated therein;’

Without this amendment there would have to be a second referral to the Legal Affairs 
Committee (of the formally modified text) on which Parliament would again have to vote.
 


