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PROCEDURAL PAGE

By letter of 30 November 2000, the Commission forwarded to Parliament its report to the 
European Council on better lawmaking 2000 (pursuant to Article 9 of the Protocol to the EC 
Treaty on the application of the principles of subsidiarity and proportionality) (COM(2000) 
772 – 2001/2044(COS)).

At the sitting of 15 March 2001 the President of Parliament announced that he had referred 
the report to the Committee on Legal Affairs and the Internal Market as the committee 
responsible and the Committee on Constitutional Affairs for its opinion (C5-0097/2001).

The Committee on Legal Affairs and the Internal Market had appointed François Zimeray 
rapporteur at its meeting of 25 January 2001.

By letter of 7 December 2001 the Commission forwarded to Parliament its report 
(COM(2001) 728 – 2001/2044(COS)).

At the sitting of 11 March 2002 the President of Parliament announced that he had referred 
the report to the Committee on Legal Affairs and the Internal Market as the committee 
responsible and the Committee on Constitutional Affairs for its opinion (C5-0102/2002).

The committee considered the Commission report and the draft report at its meetings of 24 
January and 8 October 2002, 22 January, 20 February and 25 March 2003.

At the last meeting it adopted the motion for a resolution unanimously.

The following were present for the vote: Giuseppe Gargani, chairman; Ioannis Koukiadis, 
vice-chairman; François Zimeray, rapporteur; Paolo Bartolozzi, Bert Doorn, Evelyne 
Gebhardt, Fiorella Ghilardotti, José María Gil-Robles Gil-Delgado, Malcolm Harbour, Klaus-
Heiner Lehne, Neil MacCormick, Toine Manders, Manuel Medina Ortega; Marianne L.P. 
Thyssen, Rainer Wieland, Joachim Wuermeling and Stefano Zappalà. 

The opinion of the Committee on Constitutional Affairs is attached.

The report was tabled on 25 March 2003. 
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MOTION FOR A RESOLUTION

European Parliament resolution on the Commission report to the European Council on 
better lawmaking 2000 (pursuant to Article 9 of the Protocol to the EC Treaty on the 
application of the principles of subsidiarity and proportionality) (COM(2000) 772 – 
C5-0097/2001 – 2001/2044(COS))

and on the Commission report to the European Council on better lawmaking 2001 
(pursuant to Article 9 of the Protocol to the EC Treaty on the application of the 
principles of subsidiarity and proportionality) (COM(2001) 728 – C5-0102/2002 – 
2001/2044(COS))

The European Parliament,

– having regard to the Commission report (COM(2000) 772 – C5-0097/20011),

– having regard to the Commission report (COM(2001) 728 – C5-0102/20022),

– having regard to the Commission communication to the European Parliament and the 
Council entitled Codification of the Acquis communautaire (COM(2001)6453),

– having regard to the opinion of the Committee of the Regions of 20 November 2002 
(CDR0263/2002),

– having regard to Rule 47(1) of its Rules of Procedure,

– having regard to the report of the Committee on Legal Affairs and the Internal Market and 
the opinion of the Committee on Constitutional Affairs (A5-0100/2003),

A. whereas the subsidiarity principle has a vital role to play in establishing the authority of 
Community legislation,

B. whereas Community legislation is too profuse, too complex and too equivocal,

C. whereas the subsidiarity principle is a binding legal and constitutional norm imposing 
mutual obligations on the EU institutions and the Member States, and it must not lead to 
the acquis communautaire being called into question,

D. whereas it is important for EU rules and national legislation to be proportionate to their 
objectives, in order to reinforce legal certainty,

E. whereas the Court of Justice is responsible for monitoring the application of the 

1 OJ C not yet published
2 OJ C not yet published
3 OJ C not yet published
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subsidiarity and proportionality principles,

F. whereas Parliament has concluded an interinstitutional agreement with the Council and 
the Commission on implementation of the subsidiarity principle,

G. whereas the Convention has given detailed consideration to the principle of subsidiarity, 
its interpretation and its implementation both through political and through judicial 
processes,

1. Points out that legislative and regulatory inflation in the Member States and at Community 
level weakens the rule of law and alienates citizens from their institutions,

2. Considers that the European Union should not only act in accordance with its own rules, 
protocols and principles, but should also be seen to do so;

3. Points out that the requirement to produce high-quality legislation applies to the formal 
quality of texts as much as to their substance and that drafting laws more simply and 
clearly, in line with the principles of subsidiarity and proportionality, is a precondition for 
their being properly used by the citizens; calls on the three Community institutions to 
assume their responsibilities in this area;

4. Aims to make legislative texts more comprehensible and easy to apply and to reduce their 
number; encourages the Commission and Council to do likewise;

5. Notes that in the light of enlargement it is all the more necessary to preserve the acquis 
communautaire, to facilitate the new members’ integration;

6. Expects the Commission to take effective measures to remedy the too-frequent cases of 
failure to apply Community law correctly, and recommends that the Convention give its 
attention to ways of increasing the Commission's power of effective intervention in such 
cases;

7. Deplores the proliferation of preparatory documents issuing from the Commission (Green 
Papers, White Papers, communications, reports and interpretative notes);

8. Calls on the Commission to take steps to speed up the simplification of Community law, 
particularly via the SLIM initiative, and to submit a complete codification programme 
with binding deadlines;

9. Welcomes the Commission’s initiatives to facilitate administrative preparations for 
enlargement by reducing the number of pages to be translated, and encourages it to 
continue with this approach;

10. Welcomes the work of the Convention on Subsidiarity and Proportionality, and the 
Praesidium’s report to the Convention of 27 February 2003 (CONV 579/03);

11. Points out: 
- that the Commission’s plan to alter the format and nature of the Better Lawmaking 

reports from 2002, though welcome, will not necessarily tackle the tendency towards 
vague and unfocussed statements that is apparent in the 2001 report, 
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- that an enumeration and explanation of what action has been taken by the Commission 
under a variety of policy headings is not a report on the application of the principles of 
subsidiarity and proportionality, and

- that this is not necessary, as there are already a number of reports on the activities and 
achievements of the Union; 

12. Recognises that the other aspects of lawmaking explored in the report (such as legal 
drafting or codification) are also important and interesting, but asks that the Commission 
focus more closely on the raison d'être of the report, in order to produce a clear, relevant 
and meaningful review of how and with what measure of success the principles of 
subsidiarity and proportionality have been applied by the Community;

Proportionality and subsidiarity

13. Considers that differences with regard to implementing the principles of subsidiarity and 
proportionality should preferably be settled at the political level, on the basis of the 
interinstitutional agreement of 25 October 1993, but notes the proposals currently under 
consideration by the Convention, whereby national Parliaments should take on a role in 
monitoring subsidiarity issues through an ‘early warning’ system, while the Committee of 
the Regions (and, according to Parliament’s own Napolitano Report, regional authorities 
having legislative powers) could in certain circumstances challenge legislation before the 
Court of Justice on the ground of infringement of the principle of subsidiarity;

14. Underlines the importance of Community institutions and Member States, through 
regional and local authorities as well as at central ministerial level, keeping a permanent 
watch on the application of the subsidiarity and proportionality principles;

15. Considers that a clear justification of compliance for each proposal at a European level 
should play an important part of the recitals setting out why the proposal (and the measure 
if adopted) is judged to be necessary;

16. Instructs the relevant bodies in Parliament to seek agreements with the national 
parliaments with a view to working together on scrutinising the Commission’s annual 
legislative programme; 

17. Recognises that the Commission is making some effort to demonstrate compliance with 
the principles of subsidiarity and proportionality, but notes that the formula ‘In 
accordance with the principles of subsidiarity and proportionality as set out in Article 5 of 
the Treaty, the objective of the proposed measure ... cannot be sufficiently achieved by the 
Member States and can therefore ... be better achieved by the Community. This Directive 
confines itself to the minimum required to achieve those objectives and does not go 
beyond what is necessary for that purpose’ was used in 45 of the 323 ‘preparatory acts’ 
published by the Commission during 2001and that without communications, consultations 
and legislation in areas of ‘exclusive competence’ where subsidiarity does not apply, the 
figure is 45 of 209 (i.e. over 20%); considers that the use of a standard recital reflects the 
somewhat mechanical nature of the Commission’s approach;

18. Considers that although European Court of Justice case-law does not consider an express 
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reference to the principle of subsidiarity a legal requirement1, in the interests of clarity and 
transparency, suggests that the Commission examine ways of explicitly setting out why 
each proposal is made (legal basis, necessity, proportionality) and why it should be done 
at European Union level (criteria of subsidiarity, qualitative and/or quantitative evidence) 
as a matter of good practice in accordance with the Protocol on the application of the 
principles of subsidiarity and proportionality 2;

19. Welcomes the Annex to Better Lawmaking 2000 on ‘Justifying a legal instrument’ as a 
step towards a framework for the consideration and discussion of the principles of 
subsidiarity and proportionality;

20. Points out that a reduction in the number of Commission proposals (as announced in the 
Better Lawmaking 2001 report) implies nothing about compliance with Article 5 of the 
EC Treaty, and invites the Commission to consider other ways of analysing and reviewing 
the application of the principles of subsidiarity and proportionality in the year’s 
legislation;

21. Suggests that such a new approach could involve: 
- describing how specific proposals are measured against the criteria of subsidiarity and 

proportionality before adoption by the Commission;
- summarising comments and amendments presented by interested parties and other EU 

institutions during the pre-legislative consultation and referring to these criteria;
- giving examples of how comments and criticisms were responded to; 
- exploring the implications of Parliament and Council amendments for the compliance 

of legislation adopted by the Community with the principles of subsidiarity and 
proportionality;

22. Encourages the Commission to inform the national parliaments at the beginning of each 
year of the areas where it intends to propose legislation;

23. Instructs its President to forward this resolution to the Council and Commission.

1 Germany v Parliament and Council Case C-233/94 (1997) ECR I-2405, para 28.
2 Protocol annexed to the Treaty of Amsterdam OJ C340,10/11/1997 p. 105
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EXPLANATORY STATEMENT

‘Nobody is expected to know the European law’. Bringing the citizens and the European 
Union closer together is not just a matter of consulting civil society but starts with 
intelligible laws. Community laws must be few in number, clear and unambiguous if 
people are to understand them.

Better lawmaking therefore also implies ‘delegislating’! The Institutions must endeavour to 
give citizens and enterprises a system of laws that they can easily understand. There are too 
many European laws and they are too complex and too equivocal. The lawmakers themselves 
often don't understand what they voted for in plenary session until they read it the next day in 
the newspaper. 

One of our priorities is therefore to establish a clear regulatory environment that works 
effectively for citizens, economic operators on the world market and the candidate countries. 
Each Community institution has a responsibility in this area and must endeavour to simplify 
the texts it proposes.

I. Simplifying and improving legislative quality 

The Community’s activities are always subject to criticism, principally with regard to:
- the preparatory phase of legislation,
- the volume and accumulated weight of legislation,
- the complexity of legislation which tends to be too detailed and drafted in a 

Community jargon which our fellow citizens and sometimes we ourselves find 
incomprehensible,

- the time that the legislative process takes, to which must be added the time needed for 
transposition,

- problems connected with differences in the way directives are transposed,
- the difficulty sometimes experienced in obtaining information on Community law that 

is in force.

The EU therefore has an imperative need for a policy to simplify and improve legislative 
quality. This strategy comprises five main principles.

1. Not to legislate unless absolutely necessary
‘Too many laws are the enemy of the law’. This raises the question of the subsidiarity 
principle. According to this principle, for areas where competence is shared between the EU 
and the Member States, Community action is justified only if this is more effective than 
individual action by the Member States. This overriding principle also serves to establish the 
authority of the Community’s legislative work. We must be vigilant to ensure that the 
subsidiarity principle is not watered down by the behaviour of Member States seeking to 
avoid it by making exceptions. This would hinder policy harmonisation, limit Community 
action and detract from the acquis communautaire. Moreover, in the light of enlargement it is 
even more necessary that this principle is strictly applied to facilitate the new members’ 
integration. Extending the option of recourse to judicial review to the national parliaments 



PE 312.740 10/15 RR\494067EN.doc

EN

and/or the Committee of the Regions would be a good way to keep a check on whether these 
two principles are being well and fairly applied.

2. When it has been established that Community-level action is appropriate, the question must 
immediately arise of choosing the most suitable legal instruments. Community action must 
then comply with the proportionality principle which lays down that the EU must ensure 
that the laws do not impose constraints that are disproportionate to the desired objective on 
the operators to which they are addressed. The EU must therefore act advisedly and do no 
more than is strictly required to achieve its objectives.

3. Before a proposal is made, there should be wide consultation of interested parties and 
an impact analysis. However, consultation does not mean joint management, and policy-
makers should not rely on experts to make their choices for them.

4. Speeding up the legislative process by encouraging stricter application of qualified 
majority for decision-making in the Council and not delegating powers to the 
Commission.

5. Ensuring rapid and precise transposition into national law and effective application. 
The reference text on this subject is the report by my colleague Ioannis Koukiadis on 
monitoring the application of Community law. He pointed out that the Member States must 
step up their efforts to transpose European directives and that the Commission must 
automatically impose sanctions on Member States which do not transpose Community 
legislation in the prescribed manner, to prevent them deliberately delaying transposition of 
Community law in order to maintain their national legislation in force as long as possible.

II. Codification of the acquis communautaire

Codification of secondary Community legislation forming part of what is known as the acquis 
communautaire would lead to more readable and transparent legislation which would benefit 
European citizens.

A. Techniques to simplify the regulatory environment
Simplifying the legislative framework requires the successive use of three techniques: 
consolidation, codification and recasting.

1. Consolidation
Consolidation consists of grouping diverse fragments of legislation without affecting the 
validity of those fragments and without this operation having any legal effect. This 
consolidation, which the Publications Office carries out, is an essential precursor to codifying 
the acquis communautaire.

2. Codification
Codification of secondary Community legislation would allow citizens and the business 
community in the European Union and in the candidate countries to enjoy a more accessible 
and comprehensible and above all more transparent legislative framework. Codification in 
effect consists of collecting together all the provisions of the basic act and its later 
amendments into a single new legal act.
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3. Recasting
A recast is a new legal act incorporating in a single text both the amendments it makes to the 
substance of the previous act and the provisions of the previous act which remain unchanged. 
The new legal act replaces and repeals the previous one.

III. Drawing up a constitutional treaty and renovating the institutional system

To allow the Community to improve its lawmaking, there must be a global approach to the 
principle of subsidiarity.

A. Ensuring that the principles of subsidiarity and proportionality are observed
The subsidiarity principle remains essentially political and too subjective. The need for urgent 
action has often taken precedence over compliance with these two principles. Two types of 
control can be effective.

1. Political control
This type of control is exercised by the Community institutions participating in the legislative 
procedure and by the national parliaments.

2. Control through the courts
This type of control is exercised by the Court of Justice and the national courts. As the 
principle is essentially political, the Court limits itself primarily to establishing the existence 
of grounds for compliance with the subsidiarity principle. The Committee on Constitutional 
Affairs should therefore consider ways in which this control could be reinforced, particularly 
by means of an early warning mechanism in the Court of Justice.

B. Implementation of codification

The following comments may be made on the current codification exercise.

1. Interinstitutional agreements. The three institutions agreed on 28 November 2001 to 
make more structured use of recasting, which should take over from codification and thus 
allow considerable savings to be made if the acquis communautaire that the candidate 
countries have to adopt is more readable and less voluminous.

2. The role of the Commission under the agreements. The Commission’s Legal Service in 
particular, together with the relevant directorate-general, has the task of appraising and legally 
reworking consolidated texts to be submitted and proposed for codification. The Legal 
Service is particularly concerned to delete provisions that are no longer in force and check for 
overlaps, contradictions and errors.

3. Legislative acts adopted by the Commission itself. For legislative acts adopted by the 
Commission alone, the codification procedure is much simpler and is not covered by the 
interinstitutional agreements, even though the codified texts must be formally adopted by the 
Commission and also approved by the relevant committee.

4. Identification of the acquis communautaire for the candidate countries. To facilitate 
identifying and updating the acquis communautaire which provides the basis for the work of 
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consolidating, codifying and translation into the candidate countries’ languages, a new 
database and management system (‘Legislation in force – codification and translation’) is to 
be set up to enable national administrations and Commission delegations in the candidate 
countries to have direct access via the Internet to the current acquis communautaire.

5. Codification and the period preceding the accession of the candidate countries. To 
preserve equality between the Member States of the enlarged Union, it has been decided that 
for a period of nine months before the date of the next accession, no codified texts will be 
adopted or published once the special editions of the Official Journal in the candidate 
countries’ languages have themselves been published.
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20 March 2003

OPINION OF THE COMMITTEE ON CONSTITUTIONAL AFFAIRS

for the Committee on Legal Affairs and the Internal Market

on the Commission report to the European Council on better lawmaking 2000 (pursuant to 
Article 9 of the Protocol to the EC Treaty on the application of the principles of subsidiarity 
and proportionality) 
(COM(2000) 772 – C5-0097/2001 – 2001/2044(COS))

and

on the Commission report to the European Council on better lawmaking 2001 (pursuant to 
Article 9 of the Protocol to the EC Treaty on the application of the principles of subsidiarity 
and proportionality) 
(COM(2001) 728 – C5-0102/2002 – 2001/2044(COS))

Draftsman: The Lord Inglewood 

PROCEDURE

The Committee on Constitutional Affairs appointed The Lord Inglewood draftsman at its 
meeting of 26 March 2002.

It considered the draft opinion at its meeting of 2 October 2002, 11 November 2002 and 19 
March 2003.

At the last meeting it adopted the following conclusions by 16 votes with 1 abstention.

The following were present for the vote: Giorgio Napolitano, chairman; Jo Leinen, vice-
chairman, Ursula Schleicher, vice-chairman; The Lord Inglewood, draftsman; Georges 
Berthu, Guido Bodrato (for Teresa Almeida Garrett), Jens-Peter Bonde, Carlos Carnero 
González, Richard Corbett, Jean-Maurice Dehousse, Andrew Nicholas Duff, Lone Dybkjær, 
Gerhard Hager, Daniel J. Hannan, Neil MacCormick (for Monica Frassoni), Hanja Maij-
Weggen, Iñigo Méndez de Vigo and Gérard Onesta.
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SUGGESTIONS

The Committee on Constitutional Affairs calls on the Committee on Legal Affairs and the 
Internal Market, as the committee responsible, to incorporate the following points in its 
motion for a resolution:

1. Considers that the European Union should not only act in accordance with its own rules, 
protocols and principles, but should also be seen to do so;

2. Considers that the principles of subsidiarity and proportionality are central to the political 
legitimacy of the European Union;

3. Welcomes the Work of the Convention on Subsidiarity and Proportionality, and the 
Praesidium's report to the Convention of 27 February 2003 (CONV 579/03);

4. Considers that a clear justification of compliance for each proposal at a European level 
should play an important part of the recitals setting out why the proposal (and the measure 
if adopted) is judged to be necessary; 

5. Recognises that the Commission is making some effort to demonstrate compliance with 
the principles of subsidiarity and proportionality, but notes that the formula 'In accordance 
with the principles of subsidiarity and proportionality as set out in Article 5 of the Treaty, 
the objective of the proposed measure ... cannot be sufficiently achieved by the Member 
States and can therefore ... be better achieved by the Community. This Directive confines 
itself to the minimum required to achieve those objectives and does not got beyond what is 
necessary for that purpose.' was used in 45 of the 323 'preparatory acts' published by the 
Commission during 2001and that without communications, consultations and legislation 
in areas of 'exclusive competence' where subsidiarity does not apply, the figure is 45 of 209 
(i.e. over 20%); considers that the use of a standard recital reflects the somewhat 
mechanical nature of the Commission's approach;

6. Considers that although European Court of Justice case-law does not consider an express 
reference to the principle of subsidiarity a legal requirement1, in the interests of clarity and 
transparency, suggests that the Commission examine ways of explicitly setting out why 
each proposal is made (legal basis, necessity, proportionality) and why it should be done 
at European Union level (criteria of subsidiarity, qualitative and/or quantitative evidence) 
as a matter of good practice in accordance with the Protocol on the application of the 
principles of subsidiarity and proportionality 2;

7. Welcomes the Annex to Better Lawmaking 2000 on 'Justifying a legal instrument' as a step 
towards a framework for the consideration and discussion of the principles of subsidiarity 
and proportionality;

8. Points out that a reduction in the number of Commission proposals (as announced in the 
Better Lawmaking 2001 report) implies nothing about compliance with Article 5 of the EC 

1 Germany v Parliament and Council Case C-233/94 (1997) ECR I-2405, para 28.
2 Protoccol annexed to the Treaty of Amsterdam OJ C340,10/11/1997 p. 0105
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Treaty, and invites the Commission to consider other ways of analysing and reviewing the 
application of the principles of subsidiarity and proportionality in the year's legislation;

9. Suggests that such a new approach could involve 
- describing how specific proposals are measured against the criteria of subsidiarity and 

proportionality before adoption by the Commission;
- summarising comments and amendments presented by interested parties and other EU 

institutions during the pre-legislative consultation and referring to these criteria;
- giving examples of how comments and criticisms were responded to; 
- exploring the implications of Parliament and Council amendments for the compliance 

of legislation adopted by the Community with the principles of subsidiarity and 
proportionality;

10. Points out 
- that the Commission's plan to alter the format and nature of the Better Lawmaking 

reports from 2002, though welcome, will not necessarily tackle the tendency towards 
vague and unfocussed statements that is apparent in the 2001 report, 

- that an enumeration and explanation of what action has been taken by the Commission 
under a variety of policy headings is not a report on the application of the principles of 
subsidiarity and proportionality, and

- that this is not necessary, as there are already a number of reports on the activities and 
achievements of the Union; 

11. Recognises that the other aspects of lawmaking explored in the report (such as legal 
drafting or codification) are also important and interesting, but asks that the Commission 
focus more closely on the raison d'être of the report, in order to produce a clear, relevant 
and meaningful review of how and with what measure of success the principles of 
subsidiarity and proportionality have been applied by the Community.


