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PROCEDURAL PAGE

At the sitting of 25 October 2001 the President of Parliament announced that the Committee 
on Legal Affairs and the Internal Market had been authorised to draw up an own-initiative 
report, pursuant to Rule 163 of the Rules of Procedure, on legal bases and compliance with 
Community law .

The Committee on Legal Affairs and the Internal Market appointed Ioannis Koukiadis 
rapporteur at its meeting of 18 February 2002.

The committee considered the draft report at its meetings of 28 April and 21 May 2003.

At the latter meeting it adopted the motion for a resolution by 24 votes in favour with 
1 abstention.

The following were present for the vote: Giuseppe Gargani (chairman); Willi Rothley (vice-
chairman); Ioannis Koukiadis (rapporteur); Richard A. Balfe (for José María Gil-Robles Gil-
Delgado, pursuant to Rule 153(2), Paolo Bartolozzi, Luis Berenguer Fuster (for Carlos 
Candal), Charlotte Cederschiöld (for Malcolm Harbour), Michel J.M. Dary, Bert Doorn, 
Janelly Fourtou, Marie-Françoise Garaud, Evelyne Gebhardt, Othmar Karas (for The Lord 
Inglewood), Hedwig Keppelhoff-Wiechert (for), Kurt Lechner, Klaus-Heiner Lehne, Neil 
MacCormick, Toine Manders, Hans-Peter Mayer (for Anne-Marie Schaffner), Arlene 
McCarthy, Manuel Medina Ortega, Theresa Villiers (for Marianne L.P. Thyssen), Diana 
Wallis, Rainer Wieland, Joachim Wuermeling and Stefano Zappalà.

The report was tabled on 22 May 2003.
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MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION

Resolution on legal bases and respect for Community law (2001/2151(INI))

The European Parliament,

– having regard to Rule 163 of its Rules of Procedure,

– having regard to the report of the Committee on Legal Affairs and the Internal Market 
(A5-0180/2003),

A. having regard to the various legislative proposals put forward by the Commission, in 
particular the proposals for directives of the European Parliament and of the Council on 
the protection of the environment through criminal law, on the criminal-law protection 
of the Community’s financial interests, on measures and procedures to ensure the 
enforcement of intellectual property rights (COM(2003) 46), on ship-source pollution 
and on the introduction of sanctions, including criminal sanctions, for pollution offences 
(COM(2003) 92) and the proposal for a regulation of the European Parliament and of 
the Council on official feed and food controls (COM(2003) 52), seeking to ensure 
greater compliance with Community legislation through recourse to criminal law,

B. whereas the effective application of Community law is one of the main concerns of 
Community bodies and is a fundamental obligation for Member States,

C. whereas the goal of effective implementation of international law appears on several 
occasions and in various forms in the Treaty, for example in the references to the need 
to take measures and to take action to ensure that such measures are effective,

D. whereas in the proposals in question the aim is to require the Member States, on the 
basis of Community legislation (mixed method), to impose criminal sanctions for 
certain serious infringements of Community law, and not directly to lay down criminal-
law rules or achieve criminal-law harmonisation, 

E. whereas it is necessary to examine whether the EC Treaty provides legal bases enabling 
the Community to require Member States to lay down criminal sanctions to ensure 
compliance with Community law and, if so, where the limits would lie in relation to the 
provisions of Title VI of the Treaty on European Union,

F. whereas it is necessary to determine the scope of the Community’s competence to 
oblige the Member States to impose penalties for breaches of Community law, which 
could range from simple criminalisation of certain types of conduct or infringements, to 
harmonisation of penalties or even approximation of provisions on judicial competence,

G. whereas Parliament is in favour of giving the Community legislator the legal capacity to 
require Member States to lay down sanctions to ensure compliance with Community 
law,

H. whereas the uncertainty as to whether the Community is competent to require Member 
States to impose criminal penalties for serious breaches of Community law, and as to 
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the conditions and scope of this requirement, has led to hesitation over making use of 
this possibility,

I. whereas the European Parliament has expressed concern at the lack of legal certainty 
deriving from the coexistence of two parallel legal frameworks, the first and third 
pillars, 

J. whereas the Charter of Fundamental Rights of the European Union will shortly become 
binding, 

K. whereas the case law of the Court of Justice does not rule out the possibility that the 
measures needed to ensure the application and effectiveness of Community law may 
involve criminal penalties,

L. whereas the case law of the Court of Justice in this area remains limited and the Court 
has not yet had the opportunity to express its views on the limits and characteristics of 
the Community’s power to oblige the Member States to impose criminal sanctions,

1. Points out that, in accordance with the principle of loyalty laid down in Article 10 of the 
EC Treaty, the Member States are required to ensure that breaches of Community law 
are punished by sanctions which are effective, proportionate and dissuasive, similar to 
those which apply to comparable breaches of national law and that the Community 
legislator can thus establish the principle of these sanctions;

2. Considers that the Community legislator has the legal capacity to require the Member 
States to lay down sanctions that are sufficiently dissuasive to ensure compliance with 
Community law;

3. Considers that, while the EC Treaty does not provide a legal basis enabling the 
European Union itself to make provision for a general legal basis for criminal sanctions 
to ensure compliance with obligations, nevertheless Article 10 of the Treaty provides a 
general legal basis for requiring Member States to ensure compliance with Community 
law through various penalties, including criminal penalties, and that there is a legal 
basis for defining in broad terms the types of conduct which should be criminalised and 
the conditions for so doing;

4. Calls on the Council to comply with Articles 29 and 47 of the Treaty on European 
Union, which clearly establish the primacy of the EC Treaty over the EU Treaty and 
hence the fact that an instrument based on Title VI of the EU Treaty cannot be adopted 
when the EC Treaty provides the possibility of achieving the same objective;

5. Considers that the Community’s competence to require the Member States to make 
provision for criminal penalties must be limited, as the law stands at present, to cases in 
which the Community legislator considers that compliance with Community law can 
only be safeguarded by such means;

6. Points out that the case law of the Court of Justice, under which Member States are 
required to ensure penalties which are effective, dissuasive and proportionate, similar to 
those laid down for breaches of national law, falls within the framework of the 
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obligation of loyal cooperation provided for by Article 10 and includes, a fortiori, the 
Community’s right to make provision for such an obligation;

7. Considers that, although Article 10 of the EC Treaty requires the Member States to take 
all measures, including criminal-law ones, to deal effectively with breaches of 
Community law, under no circumstances does it require Member States to adopt 
specific criminal-law measures, if effective application of Community law can be 
secured through less stringent measures in accordance with the principles of 
proportionality and subsidiarity;

8. Considers that the Commission, in its capacity as guardian of Community interests, 
should be able to lodge complaints or bring civil actions, at least in cases where the 
Member States are accorded an equivalent right;

9. Calls on the Convention and the IGC to examine the current situation, which is 
unsatisfactory, and clearly define the Community’s competence in criminal matters, 
setting forth clearly its scope and, where appropriate, its limits and, if the pillar structure 
is retained, to also determine its limits and its relationship with the Community pillar;

10. Calls on the Convention and the IGC to establish a corpus of substantive criminal law 
for offences affecting the common European interest or common European policies;

11. Calls on the Convention and the IGC to define at European level the general principles 
of criminal law that should govern the Member States obligations as regards adoption of 
criminal penalties (principles of legality, non-retroactivity of sentences, non bis in idem, 
etc.);

12. Instructs its President to forward this resolution to the Council, the Commission and the 
Member States.
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EXPLANATORY STATEMENT

I. The Committee on Legal Affairs was authorised at the sitting of 25 October 2001 to draw 
up an own-initiative report on ‘legal bases and compliance with Community law’.

The realisation that the time was ripe for the European Parliament to draw up a report or at 
least analyse the subject area in detail came about as a result of a series of legislative 
proposals put forward by the Commission seeking to enhance the effectiveness of Community 
provisions by having recourse to criminal law.

To this end, the intention was to oblige Member States to consider certain serious violations 
of Community law to be criminal acts and to sanction them accordingly.

As these proposals were being made, Member States’ initiatives seeking to establish 
framework decisions were submitted to Parliament, which were based on the third pillar and 
with regard to which doubts were raised as to whether the correct legal basis had been chosen 
and as to whether or not it was possible or desirable to find a legal basis in the first pillar. 
Some of the legal bases were challenged and the Committee on Legal Affairs had the 
opportunity to express its opinion in this regard.

As a result, the Committee on Legal Affairs and the Internal Market decided to look in greater 
detail into the question of whether the EC Treaty provided legal bases for requiring the 
Member States to establish penal sanctions to protect Community law and, if so, where the 
limits would lie in relation to the provisions of the third pillar. As we shall see, these 
questions in turn gave rise to other questions. The main aim of this working document is to 
define and flesh out the open questions.

II. In order to grasp the problem it is necessary to remember that the Community legal order 
is incomplete. Although it has legislative powers in certain sectors, it does not possess the 
power of enforcement and as a result its decisions are implemented through a variety of 
national methods. In addition, we should bear in mind that criminal law jurists are of the 
opinion that there are four stages involved in the criminalisation process under discussion. 
The first is the enactment of prohibitions or obligations, the second the provision of sanctions, 
the third the decision to impose sanctions and the fourth is the implementation of such 
decisions. Since it is presumed that the Community has the power to impose an obligation or 
prohibition, the criminalisation process relates to the three other stages. Of these, the fourth 
stage falls to the Member States, since the Community, apart from a very few exceptions 
relating to certain administrative measures, achieves implementation via national means. 
However, it does not appear that the third stage – the power to impose sanctions – can be 
incorporated within the Community province, since jurisdictional authority to impose criminal 
sanctions has not been provided for. Any possible recourse to Article 229 TEC would give 
rise to difficulties, as we shall see below, but it might nonetheless be one issue to consider.

Thus, the main question is whether the Community can, using its legislative powers (second 
stage) lay down criminal sanctions directly, by analogy with its capacity to impose 
administrative or financial sanctions, or whether it can impose an obligation on the Member 
States to enact criminal sanctions.
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The issue of the connection between breaches of Community law obligations and criminal 
sanctions has been examined in the past by the various Community institutions and legal 
studies and information on the subject abound.

Community law can be effectively implemented in three different ways. First, it can be done 
using the ‘purely national’ method, which simply means that the Member States have the right 
to lay down criminal sanctions. In this case, the Community neither lays lay down criminal 
sanctions, imposes any or enforces any. The Member States are free to employ this method, 
with the proviso, however, that they comply with certain requirements in accordance with the 
jurisprudence of the Court of Justice (ECJ), so in this case the issue is the possibility of 
placing these requirements within the Community domain.

The intermediate solution – the ‘mixed’ method – consists of imposing an obligation on the 
Member States to lay down criminal sanctions. The corresponding provision in Community 
law can be broad or specific. It is not entirely clear whether it is possible to use this method, 
and therefore further investigation is attempted in this document.

Following the Treaty of Amsterdam, in specific cases provision has been made for the 
imposition of such obligations – Article 61(a) and (e) TEC refer to combating crime and the 
taking of measures concerning judicial cooperation in accordance with Article 31(e) TEU. In 
addition, Article 31(e) makes provision, for certain types of crime (organised crime, terrorism 
and drug trafficking), for the taking of substantive criminal-law measures, which would be 
form of harmonisation. At the same time, however, Article 61(e) TEC refers us to 
Article 29 TEU, which makes provision for the taking of measures in relation to crimes of 
other types. This possibility, in conjunction with the possibility given by Article 42, appears 
to represent a basis, albeit a controversial one, for placing criminal law further within the 
Community domain, and this issue must also be examined.

Over and above these special cases, it is accepted that under Article 10 TEC Member States 
are obliged to ensure that breaches of Community law are punished by sanctions similar to 
those which apply to breaches of national law, and that the sanctions are effective, 
proportionate and dissuasive (ECJ Case C-68/1988). The question posed here is whether 
perhaps a way is opening for placing within the Community domain the conditions for 
recourse by the Member States to criminal sanctions.

In any case, regardless of this point, and in spite of the fact that failure to take such measures 
may lead to action against Member States under Article 226 TEC, there does not appear to be 
a definitive view regarding the ability of the Community to impose on the Member States an 
obligation to use criminal sanctions. In fact, opinions differ. Those who argue that there such 
an ability exists base their views on Articles 10 and 229 TEC. The latter, in particular, in their 
view, gives the ECJ jurisdiction to scrutinise the implementation of sanctions. The power to 
lay down sanctions is connected with the power to impose rules and the two cannot be 
separated. The opposing view holds that criminal justice is part of national culture and that the 
imposition of criminal sanctions via secondary legislation lies outside the Community’s 
jurisdiction. Criminal or non-criminal sanctions are part of the Member States’ sovereignty, 
and the Member States make free decisions as to their advisability. The question is whether 
this freedom is absolute. According to the ECJ, a Member State which does not bring a 
criminal prosecution for acts of violence directed against means of transport which are 



PE 329.428/fin. 10/16 RR\499124EN.doc

EN

transporting the products of another country is in breach of its obligations under Articles 28 
and 10 TEC (ECJ Case C-265/95).

Another argument against placing this issue within the Community domain is that criminal 
sanctions are connected with the restriction of individual rights and presuppose a democratic 
justification. Secondary legislation which comes from the Council and the Commission 
suffers from a democratic deficit. Therefore, they even assert that the placing of the 
combating of organised crime, drug-trafficking and terrorism within the Community domain 
gives rise to many reservations. Furthermore, it must be stressed that even if the possibility of 
imposing such obligations were accepted, this raises the issue as to whether it can be achieved 
only by means of a regulation or whether a directive could also impose such obligations, 
creating additional difficulties, since the nature of a directive is not compatible with the laying 
down of sanctions.

These reservations mean that it is preferable either to conclude international agreements or to 
have recourse to the third pillar, where criminal justice has firmer foundations.

With regard to direct imposition of criminal sanctions by the Community institutions – the 
‘purely Community’ method of imposing sanctions – this is more contestable. First, because 
when the Community wishes to place sanctions within the Community domain express 
provision is made for this in the Treaties, whether in relation to administrative sanctions, such 
as sanctions relating to competition (Article 83 TEC), sanctions provided for by the ECSC 
and Euratom Treaties or sanctions which can be imposed by the European Central Bank 
(Article 110(3) TEC). The corresponding regulations lay down fines, which, however, are not 
expressly described as criminal sanctions, a fact which is criticised by many as inconsistent. 
They therefore refer to them as quasi-criminal sanctions.

III. The fundamental question posed by the legislative proposals made to date concerning the 
protection of Community law through criminal sanctions is, as we have seen above, the extent 
to which the Community can impose such an obligation on the Member States (‘mixed’ 
method). It follows that neither the right of the Member States to impose criminal sanctions 
(the ‘national’ method) nor direct criminalisation by Community law (the ‘purely 
Community’ method) are involved. In the same way, pursuing the above arguments, the 
second and third stages of the criminalisation process, namely who takes the decision and who 
imposes sanctions, are not at issue, since these remain within the domain of the Member 
States. Before endeavouring precisely to define these questions, it would be useful to take a 
detailed look at the legislative proposals at the root of the debate.

Of the proposals to date, the two most important are the proposal for a directive of the 
European Parliament and of the Council on the protection of the environment through 
criminal law1 and the proposal for a directive of the European Parliament and of the Council 
on the criminal-law protection of the Community’s financial interests2. Both were considered 
by our committee in opinions drawn up by the Members Wuori3 and Marinho4 respectively, 
the Council having yet to deliver its common positions.

1 COM(2001) 139.
2 COM(2001) 272.
3 Opinion included in A5-0099/2002.
4 Opinion included in A5-0390/2001.
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It is worth analysing the points the two proposals have in common. The purpose of the first as 
set out in Article 1 is to ensure a more effective application of Community law in relation to 
the protection of the environment by establishing throughout the Community a minimum set 
of criminal offences. The second proposal aims to strengthen the criminal-law protection of 
the Community’s financial interests notably by bringing the Member States’ legislations 
closer together.

1.1. As far as the directive on the protection of the environment is concerned, Parliament 
sitting in plenary largely adopted the position set out in the report by the Committee on the 
Environment, Public Health and Consumer Policy and introduced only minor amendments to 
the substantive provisions of the draft directive. The amendments concerned either minor 
details or were intended to improve technical aspects of the legislation. The philosophy of the 
proposal and its stated aim of ensuring the protection of Community legislation on the 
environment by requiring the Member States to classify a series of actions as criminal 
offences (Articles 1 and 3) were therefore approved.

The recitals of the proposal were amended to a greater extent1 in order to incorporate a series 
of ‘principles’. Particular attention should be drawn in this regard to recitals 1c, 1e, 1h, 1i, 1l, 
1m and 4a, all of which maintain that the Community legislator has the legal capacity to 
oblige the Member States to establish sanctions to ensure compliance with Community law 
(recital 4a).

Recital 1c states that ‘the case law of the Court of Justice (for instance in cases C-170/96 and 
C-333/99) (…) does not exclude the possibility that necessary measures to guarantee the 
application and effectiveness of Community law may include criminal penalties’ while recital 
1l states that ‘the use of criminal sanctions is indispensable for the purpose of enforcing 
environmental laws, and the EC Treaty provides scope for criminal sanctions.’

1.2. The draft proposal for a directive on the criminal-law protection of the Community’s 
financial interests obliges the Member States to provide criminal sanctions for conduct which 
results in fraud affecting the financial interests of the European Community. Attention should 
be drawn in this connection to recital 4a, Articles 12a and 12b, as amended by the European 
Parliament at first reading2 and Articles 1, 5 and 7 of the proposal for a directive submitted by 
the Commission.

However, as the explanatory statement in the report by the Committee on Budgetary Control  
notes, the Member States would still have room for manoeuvre when deciding on the level 
and extent of these criminal sanctions. The Committees on Citizens' Freedoms and Rights, 
Justice and Home Affairs and on Legal Affairs and the Internal Market, who had been asked 
to deliver opinions, agree with this approach as is evident from their amendments and 
justifications. Thus the Citizens Committee ‘agrees completely with the Commission’s 
decision to use a first-pillar instrument in order to protect the Union’s financial interests 
more effectively.’3

1 Resolution P5_TAPROV (2002) 0147 of 9 April 2002.
2 Resolution on report A5-0390/2001of 29 November 2001.
3 A5-0390/2001.
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In its opinion, the Committee on Legal Affairs and the Internal Market shares the 
Commission’s view that Article 280 of the EC Treaty only excludes areas relating to criminal 
prosecution and judicial cooperation from the Community remit.

It therefore seems that the theory is quite clear as far as the European Parliament is concerned: 
the EC Treaty provides a legal basis for requiring the Member States to protect 
Community law by means of criminal penalties. Similarly there is a legal basis 
permitting the definition of what type of conduct should be considered a criminal 
offence. However, it does not appear to be accepted that there is a legal basis for the 
harmonisation of criminal offences or penalties. Therefore, the third pillar would have 
to be used, when possible. 

2. As regards Member States' initiatives under the third pillar, the question was mainly raised 
in the case of the initiative of the Federal Republic of Germany in relation to the adoption of a 
Council framework decision on criminal law protection against fraudulent or other anti-
competitive conduct in relation to the award of public contracts in the Common Market1. In 
this case, our committee concluded unanimously following an extensive discussion that it was 
not possible to identify a legal basis either in the first or the third pillar of the Treaty. This 
conclusion gives grounds for concern. 

3. In its Recommendation on criminal sanctions and Community law of 15 November 20012, 
despite the title of the recommendation, Parliament only went so far as to call for the transfer 
of competence for all areas of action defined in Article 29 of the Treaty on European Union to 
the EC Treaty and to call on the Council to refrain from taking any action regarding 
environmental criminal law before the directive on the protection of the environment through 
criminal law had been adopted.

IV. Having looked at previous legal texts which show the preferences of the European 
Parliament in two specific cases, it is worth taking a brief look at the legal approach of the 
legal services of the institutions and the case-law of the Court of Justice of the European 
Communities (ECJ).

1. The matter is under consideration in the Commission3, which considers that the Member 
States could be required to apply criminal penalties for infringements of Community law in 
cases of fraud or serious negligence on the part of the guilty party. In the case of particularly 
serious violations, Member States should include prison sentences among the sanctions. The 
Commission concludes in this working document that Articles 29 and 47 of the Treaty on 
European Union clearly establish the primacy of the EC Treaty over the Treaty on European 
Union and that a third pillar instrument cannot be adopted where the first pillar offers 
adequate means to attain the objective. Such an instrument (which may be a regulation or a 
directive) could provide for specific penalties to be applied by the Member States, which are 
to be dissuasive, proportionate and effective. This approach is deemed to be compatible with 
the principle of subsidiarity. 

1 PE 294.957
2 B5-0707/2001 published in the minutes of the same date.
3 SEC(2001) 227 Working Document prepared by the Commission on the establishment of an acquis on criminal 
penalties for environmental offences.
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2. In other documents by its legal service, the Commission asserts that if the Community is 
competent to regulate a 'conduct' in order to attain an objective, it is also competent to decide 
that this conduct (or non-compliance with regulation) be subject to administrative or criminal 
sanctions at national level, particularly where only criminal sanctions are deemed to be able to 
assure compliance with Community obligations. However, the Commission goes on to say 
that this measure needs to be justified and the need for it must be clearly evident.

3. The Commission's legal service usually justifies this Community competence by referring 
to the legislative precedent set by Regulation (EEC) No 2847/93 of 12 October 19931 
establishing a control system applicable to the common fisheries policy2. It also cites two ECJ 
judgments in support of its position: the judgment in Case C-9/893 in which the Court, having 
considered an earlier version of the above-mentioned regulation, confirmed the obligation of 
the Member States to impose criminal sanctions for certain violations defined by the 
Community legislator (paragraph 29 of the grounds for the judgment), thus indirectly 
acknowledging this competence. The other judgment frequently cited by the Commission 
legal service is that in Case C-186/89 (paragraphs 9 and 14 of the grounds for the judgement) 
interpreting Article 5 of the EC Treaty (now Article 10) and establishing the obligation the 
Member States have to take all measures necessary to guarantee the application and 
effectiveness of Community law and confirming that such measures may include criminal 
penalties even where the Community legislation only provides for civil ones. 

The Council’s legal service adopts the same position and considers that where the Community 
legislator considers that compliance with Community regulations can only be guaranteed by 
means of criminal sanctions, the legislator has the legal capacity to require the Member States 
to provide such sanctions. It reaffirms this position by stating that this competence is limited 
to establishing substantive legislation (for which it naturally has to be competent) and to 
requiring the Member States to provide criminal sanctions for non-compliance.

The case-law cited in order to back up this assertion is the above-mentioned judgment in Case 
C-9/89 and in C-333/994 upholding the above-mentioned regulation on fisheries and 
reiterating the same line of argument as in the previous judgment.

4. Finally, the legal service of the European Parliament has also been given the opportunity to 
express its opinion on the subject. The EP legal service distinguishes between three different 
situations: 1) where the Community act contains no specific provisions on sanctions; 2) where 
the Community act contains general provisions on sanctions and 3) where the Community act 
contains a specific provision setting out a specific type of sanction to be imposed by the 
Member States.

1 OJ L 261, 20.10.1993, pp 1-16.
2 See Article 31 of the regulation on the measures to be adopted by the Member States in case of non-compliance 
with the rules in force. The said 'appropriate' measures may take the form of administrative action or criminal 
proceedings.
3 Case C-9/89, Kingdom of Spain v. Council of the European Communities, judgement of 27 March 1990, 
ECR I-1383.
4 Case C-333/99, Commission v. Republic of France, Judgment of 1 February 2001, paragraph 55, not yet 
published in the ECR.
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In the first case, both theory and case-law appear quite clear: by virtue of the principle of 
loyal cooperation established in Article 10 of the EC Treaty, the Member States are required 
to take all necessary measures, including criminal sanctions, to guarantee the effective 
implementation of Community law1.

As regards the second and third cases, it notes that the ECJ does not rule out the possibility of 
Community acts laying down an obligation on the Member States to impose criminal 
sanctions. In this connection, it cites the ECJ's analysis of the above-mentioned regulation on 
fisheries2 and concludes that the Community could be deemed competent to require the 
Member States to adopt criminal sanctions under certain circumstances. Nevertheless, it 
expresses its concern that, in spite of this, there is reason to seriously doubt the Community's 
capacity to 'approximate' criminal law.  Its competence is restricted, in the view of the legal 
service, merely to the capacity to require Member States to apply criminal sanctions for one 
or more 'conducts', but no provisions could be adopted relating to the categorisation of 
offences, the applicable sanctions or to questions of judicial competence.

5. There is thus a grey area which would benefit from clarification. It would be useful to 
identify the limits of this "competence in the criminal sphere" which, as we have seen, the 
Community appears to have. It is important to emphasise that ECJ case-law in this area is as 
yet quite scant and that the Court has not had occasion to comment directly on the question of 
whether the Community is competent to impose obligations relating to criminal law such as 
those being considered, for instance, in the proposals for directives referred to under point I. It 
has had even less occasion to pronounce itself on the scope of this competence.

V. In view of all the above, and pending any clarification of the issues raised above by the 
ECJ, this committee could attempt to answer a series of questions with the aim of providing a 
certain degree of political coherence with regard to the statements that Parliament will no 
doubt be called on to make. These open questions could be as follows, always bearing in mind 
that there is a clear distinction between the imposition by the EU of obligations relating to the 
criminal law on the Member States and rapprochement or harmonisation of Community law:

- At the current evolutionary stage of Community law, can the Commission oblige the 
Member States to lay down custodial sanctions for certain conducts, in every case where 
there is a serious breach of Community law?

- Since there is no provision in the treaties prohibiting the taking of legislative measures in 
the criminal law sector, could a reference to the treaties in general terms, such as the terms 
‘sanctions’, ‘taking of measures’ for the protection of financial interests or other similar 
terms provide a legitimate basis for legislative proposals with a criminal law content?

- (If so, what are the Community legal bases laid down in the treaties which enable such 
obligations relating to criminal law to be imposed on the Member States?)

- Can this obligation be generalised, or is it restricted to specific circumstances, where there 

1 See the judgments in cases C-50/76, ECR 137, C-68/99, ECR 2965, C-2/88, ECR I-3365 and C-186/98, ECR I-
4883.
2 Cases C-9/89 and C-333/99.
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is a legal basis, and can it be imposed by means of any legal instrument whatsoever 
(regulation, directive)?

- If the Community indeed possesses the legal capacity to require the Member States to 
impose sanctions, what are the conditions and requirements under which this obligation 
should be imposed on the Member States (imposition of a general obligation or a specific 
one, mere reference to a legal rule or definition of the concept of a punishable act and 
establishment of a specific sanction, with or without the laying down of limits on the 
sanction)?

- (In what circumstances is it possible to neutralise domestic provisions which are 
incompatible with Community law or even to lay down an ‘assimilation clause’ 
concerning the imposition by the Member States of the same penalties which are imposed 
in the event of breach of national law?)

- In view of Article 10 TEC is it at least possible for Community law to lay down the 
conditions under which national penalties will be imposed, as is the case for the 
proportionate, effective and dissuasive nature of the penalty?

- Is there a possibility for the Commission, as representative of the European Union 
(Articles 211 TEC) to protect Community interests via the right of action by a private 
citizen or prosecution by the national authorities?

- (What are the possibilities for having recourse to Article 61(e) TEC in conjunction with 
Articles 29 and 42 TEU, described by some as providing a bridge in the direction of 
“Communitarisation”, or perhaps other articles, in order to achieve harmonisation at the 
Community level of criminal law?)

- If an overall harmonisation of the provisions of criminal law is outside the competence of 
the Community, can this ban similarly hold good for issues connected with the correct 
implementation of a Community obligation?

- In spite of the fact that there is a difference between the imposition of an obligation by the 
Community on the Member States to take criminal-law measures and the rapprochement 
of criminal law, are there cases which can potentially be classified as one or the other, and 
does the question then arise as to the right criterion to use to make the distinction? (The 
imposition of an obligation on the Member States in the event of breach of a Community 
obligation is one thing, and the definition by Community law of the elements making up 
the breach of a Community obligation is another thing).

- Where does the content covered by the first and third pillars overlap, causing doubt as to 
which should be used?

- Can we say that the ECJ has given full answers to all the above questions?

- (In view of the fact that there are great differences between the rules governing 
prosecution (principle of legality, principle of advisability of prosecution), the rules of 
criminal responsibility, suspended penalties, detention under remand and statutory 
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limitation which create inequalities in the way criminal law is used, would it perhaps also 
be advisable to initiate or to make progress in judicial cooperation in these areas to 
eliminate inequality in the administration of criminal law?)

- In view of the risks to personal freedom arising from custodial penalties, is it possible for 
general principles of criminal law to be formulated at the Community level, which would 
govern the obligations of the Member States regarding the taking of criminal-law 
measures, such as the principle of legality, non-retroactivity, the ne bis in idem principle, 
etc.?

In formulating these questions, an analytical method has been chosen in order to avoid, as far 
as possible, misunderstandings as to the exact content of the questions. Perhaps there is some 
overlapping in some, which could be removed. Other questions could, however, be added to 
the list. In any event, the questions which are put and the answers given will form the 
substance of the report by the committee, should it decide to continue with its work.

NB: The questions in brackets are obviously connected with the third pillar and in that sense 
do not concern our committee. However, they are related issues and we must have these 
questions in mind in order to give full and cogent answers.


