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PROCEDURAL PAGE

At the sitting of 2 September 2002  the President of Parliament announced that he had received 
on 29 August 2002 a letter from Mr Francesco Musotto asking Parliament to uphold his 
parliamentary immunity.

The President forwarded the request to the Committee on Legal Affairs and the Internal Market 
pursuant to Rule 6(1) of the Rules of Procedure.

The committee appointed François Zimeray rapporteur at its meeting of 10 September 2002.

At its meeting of 8 October 2002 it heard Francesco Musotto pursuant to Rule 6(3) of the Rules 
of Procedure and, at its meetings of 27 November 2002 and 25 March 2003, held an exchange of 
views on the reasons for and against upholding the Member’s immunity.

At its meeting of 17 June 2003 it adopted the proposal for a decision unanimously.

The following were present for the vote: Willi Rothley, acting chairman; Ioannis Koukiadis and 
Bill Miller, vice-chairmen; François Zimeray, rapporteur; Ulla Maija Aaltonen, Paolo Bartolozzi, 
Francesco Fiori (for Janelly Fourtou, pursuant to Rule 153(2)), Fiorella Ghilardotti, Malcolm 
Harbour, Kurt Lechner, Sir Neil MacCormick, Manuel Medina Ortega and Stefano Zappalà.

The report was tabled on 20 June 2003.
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PROPOSAL FOR A DECISION

Decision on the request for upholding of the immunity and privileges of Francesco Musotto 
(2002/2201(IMM))

The European Parliament,

 having received from Francesco Musotto, MEP, a request dated 29 August 2002 for the 
upholding of his immunity in connection with criminal proceedings brought before an 
Italian judicial authority, which was announced in plenary session on 2 September 2002,

 having regard to Article 10 of the Protocol on the privileges and immunities of the 
European Communities of 8 April 1965, and to Article 4(2) of the Act concerning the 
election of representatives to the European Parliament by direct universal suffrage of 20 
September 1976,

 having regard to the judgments of the Court of Justice of the European Communities of 
12 May 1964 and 10 July 19861,

 having regard to Rules 6 and 6a of its Rules of Procedure,

 having regard to the report of the Committee on Legal Affairs and the Internal Market 
(A5-0248/2003),

A. whereas Mr Francesco Musotto is a Member of the European Parliament who was elected 
in the fifth direct elections of 10 to 13 June 1999 and whereas his credentials were 
verified by the European Parliament on 13 December 19992,

B. whereas the European Parliament meets in continuous session during a five-year term3,

C. whereas the present session of the European Parliament will close on 8 March 2004 and 
the next session will open on 9 March 20044, and whereas the term of the present 
European Parliament will expire on 19 July 2004,

D. whereas Members of the European Parliament may not be subject to any form of inquiry, 
detention or legal proceedings in respect of opinions expressed or votes cast by them in 
the performance of their duties5,

1 See Case 101/63: Wagner v Fohrmann and Krier [1964] ECR 397, and Case 149/85: Wybot v Faure [1986] ECR 
2403.
2 European Parliament Decision on the verification of credentials following the fifth direct elections to the European 
Parliament, Minutes of the Sitting of 13 December 1999.
3 Articles 3 and 10 of the Act of 20 September 1976 concerning the election of the representatives of the European 
Parliament by direct universal suffrage and judgment of the Court of 10 July 1986, Case 149/85: Wybot v Faure 
[1986] ECR 2391.
4 Article 196 of the EC Treaty.
5 Article 9 of the Protocol on the privileges and immunities of the European Communities of 8 April 1965.



PE 332.549 6/12 RR\501955EN.doc

EN

E. whereas during the sessions of the European Parliament its Members enjoy in the 
territory of their own State the immunities accorded to members of their parliament and 
whereas immunity cannot be claimed when a Member is found in the act of committing 
an offence and does not prevent the European Parliament from exercising its right to 
waive the immunity of one of its Members1,

F. whereas, in view of its purpose, Articles 9 and 10 of the Protocol on the privileges and 
immunities of the European Communities of 8 April 1965 must be interpreted in such a 
way that these provisions are effective from the time of publication of the results of the 
elections to the European Parliament,

1. Decides to uphold the immunity of Francesco Musotto;

2. Instructs its President immediately to forward this decision and the report of its 
committee to the Public Prosecutions Department at the court of Caltanissetta in 
connection with criminal case no 1020/99 R.G.N.R.

1 Article 10 of the Protocol on the privileges and immunities of the European Communities of 8 April 1965.
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EXPLANATORY STATEMENT

I. Background

1. At the sitting of 2 September 2002, the President of Parliament announced that he had 
received a letter dated 29 August 2002 from Mr Francesco Musotto asking Parliament to 
act to uphold his parliamentary immunity.

The President forwarded this request to the Committee on Legal Affairs and the Internal 
Market, pursuant to Article 6(3) of the Rules of Procedure.

2. According to the information provided by Mr Musotto in his letter to the President of the 
European Parliament of 29 August 2002, the circumstances relating to his request in 
defence of his parliamentary immunity are as follows:

3. After being elected a Member of the European Parliament on the list of the Forza Italia 
political party, Mr Musotto was interviewed by journalist Paolo Ligurio as part of a 
television programme broadcast by Italia Uno on 16 June 1999.

4. On 26 July 1999, Mr Alfonso Sabella brought an action against Mr Musotto on behalf of 
the public prosecution service asking the competent judicial authorities to initiate 
proceedings for the offence of libel in the media in connection with statements made by Mr 
Musotto during the television programme broadcast on 16 June 1999.

II. Procedure

1. The relevant provisions of the Rules of Procedure are Rules 6 and 6a, in particular Rule 
6(1) and (3):

'1. In the exercise of its powers in respect of privileges and immunities, Parliament shall 
seek primarily to uphold its integrity as a democratic legislative assembly and to secure 
the independence of its Members in the performance of their duties.

3. Any request addressed to the President by a Member or a former Member to defend 
privileges and immunities shall be announced in Parliament and referred to the committee 
responsible.'

2. As the President of Parliament considered that Mr Musotto had opened the procedure for 
defending his immunity, as laid down in the above-mentioned Rules, the request was 
announced in Parliament.

3. The formal requirements have therefore been met for the matter to be referred to the 
Committee on Legal Affairs and the Internal Market.
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III. Applicable provisions

The question of whether the Member of Parliament concerned enjoys parliamentary 
immunity needs to be examined in the light of the applicable provisions1, namely the 
Protocol on the Privileges and Immunities of the European Communities of 8 April 1965 
(hereinafter the PPI) and the Act concerning the election of the representatives of the 
European Parliament by direct universal suffrage of 1976 (hereinafter the Act of 1976).

1. Article 9 of the Protocol on the Privileges and Immunities of the European Communities of 
8 April 1865 states that:

'Members of the European Parliament shall not be subject to any form of inquiry, 
detention or legal proceedings in respect of opinions expressed or votes cast by them in the 
performance of their duties.'

2. Article 10 of the Protocol states that:

'During sessions of the European Parliament, its Members shall enjoy:

(a) in the territory of their own State, the immunities accorded to members of their 
parliament;
(b) in the territory of any other Member State, immunity from any measure of detention 
and from legal proceedings.

Immunity shall likewise apply to Members while they are travelling to and from the place 
of meeting of the European Parliament.

Immunity cannot be claimed when a Member is found in the act of committing an offence 
and shall not prevent the European Parliament from exercising its right to waive the 
immunity of one of its Members.'

3. Article 3 of the Act of 1976 states that:

'1. Representatives shall be elected for a term of five years.

2. This five-year period shall begin at the opening of the first session following each 
election.
(…)
3. The term of office of each representative shall begin and end at the same time as the 
period referred to in paragraph 2.'

4. Article 4(2) of the Act of 1976 states that:

1 The protocols annexed to the founding treaties are part of the Community's primary law and have the same legal 
value as the treaties themselves. A case concerning taxation of income from immovable assets of Community 
officials established that a breach of the provisions of the Protocol on the Privileges and Immunities of Community 
officials represents a failure to fulfil obligations deriving from the treaties (judgment of 24 February 1988, 
Commission v. Belgium, 260/86, ECR 966). The Act of 20 September 1976 concerning the election of the 
representatives of the European Parliament by direct universal suffrage was adopted by Council Decision 76/787.
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'Representatives shall enjoy the privileges and immunities applicable to Members of the 
European Parliament by virtue of the Protocol on the Privileges and Immunities of the 
European Communities annexed to the Treaty establishing a Single Council and a Single 
Commission of the European Communities.'

5. Article 3(1) of the European Parliament's Rules of Procedure states that:

'Members shall enjoy privileges and immunities in accordance with the Protocol on the 
Privileges and Immunities of the European Communities, annexed to the Treaty of 8 April 
1965 establishing a Single Council and a Single Commission of the European 
Communities.'

6. Article 8 of Parliament's Rules of Procedure states that:

'1. A Member's term of office shall begin and end as laid down in the Act of 20 September 
1976.  It shall also end on death or resignation.

2. Every Member shall remain in office until the opening of the first sitting of Parliament 
following the elections.'

7. Article 10(1) of Parliament's Rules of Procedure states that:

'The parliamentary term shall run concurrently with the term of office of Members 
provided for in the Act of 20 September 1976.'

8. Under the PPI, Members of Parliament are protected from any legal proceedings in respect 
of opinions expressed or votes cast in the performance of their duties (Article 9) and they 
enjoy immunity during the sessions of the European Parliament under the conditions laid 
down in Article 10. However, the PPI does not specify any time period for the protection 
provided for by the above-mentioned provisions.

9. It is necessary to determine whether the time conditions governing the application of the 
immunity provisions have been met.

10. Immunity presupposes the existence of a mandate. Under electoral law, this begins once 
the conditions of eligibility have been met. After investiture, in addition to their powers, 
Members enjoy a set of prerogatives including parliamentary immunity. These 
prerogatives, which guarantee the independence and dignity of Parliament and its Members 
vis-à-vis other authorities, are exceptional in nature and in principle have the same duration 
as a Member's term of office.

11. The exemption of Members of Parliament from responsibility for opinions expressed and 
votes cast in the performance of their duties (Article 9 of the PPI) applies throughout their 
term of office.

The inviolability which Members enjoy under Article 10 of the PPI applies 'during the 
sessions of the European Parliament'.
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12. What is meant by the duration of sessions has been interpreted by the Court of Justice in 
two judgments issued in 19641 and 19862 respectively. In the Wybot judgment, the Court 
notes that the concept of a parliamentary session should be understood only in the light of 
Community law and that any reference to national legislation to interpret it would be 
incompatible with the text of the Protocol and with the object of Article 10 of the 
Protocol3. In the absence of any treaty provision concerning the duration of Parliament's 
sessions, the matter falls under the European Parliament's powers of internal organisation.

13. According to an initial interpretation, the immunity provided for in Article 9 of the PPI 
would be applicable with effect from the constituent meeting of the European Parliament. 
This interpretation has a systematic basis, namely Article 9 of the PPI in conjunction with 
Article 3 of the Act of 1976 and is compatible with the provisions of Rules 8(1) and 10 of 
Parliament's Rules of Procedure, whereby a Member's term of office begins with the 
opening of the first session held after each election.

This interpretation can also be justified by the teleological argument. Articles 9 and 10 of 
the PPI seek to ensure the protection of the European Parliament as a Community 
institution and not the protection of its individual Members and it does not begin its work 
until its constituent meeting.
 

14. A second possible interpretation would be that Article 9 of the PPI would be applicable 
with effect from the proclamation of the election result until the end of the Member’s term 
of office. However, this can be ruled out on grammatical grounds, taking into account 
Article 9 of the PPI in conjunction with Article 3 of the Act of 1976. In exercising its 
powers of internal organisation, Parliament has adopted rules of procedure which refer 
systematically to provisions of the Act of 1976 with regard to the beginning of 
parliamentary activity (Rule 8(1) of Parliament’s Rules of Procedure). 

15. A third interpretation, based on Article 3(2) and (3) of the Act of 1976, in conjunction with 
Rule 8(1) of Parliament’s Rules of Procedure, is that parliamentary immunity would take 
effect, in respect of elected representatives who were not Members of the European 
Parliament during the previous parliamentary term, not on the date of proclamation of the 
election results but on the date of the opening of the first session after the election4. This 
interpretation would create two different regimes, by virtue of the fact of Members having 
been elected during the previous parliamentary term. 

16. In the light of the above-mentioned considerations, it seems that Article 9 of the PPI would 
not apply in this case. 

1 Judgment of 12 May 1964, Wagner v. Fohrmann and Krier, 101/63 [1964] ECR 383.
2 Judgment of 10 July 1986, Wybot v. Faure, 149/85 [1986] ECR 2391.
3 Wybot judgment, recital 12. 
4 Manuel Cavero Gómez in ‘La inmunidad de los diputados en el Parlamento europeo’ in Revista de las Cortes 
Generales, Separata, 20 Segundo cuatrimestre 1990, pp. 16 and 17, as quoted by the European Parliament working 
document on Parliamentary immunity in the Member States of the European Union, 1999, p. 83.
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17. A fourth alternative would be the possibility of applying Article 10 of the PPI, after having 
concluded that the conditions contained in Article 9 of the PPI do not apply to the current 
case.

By way of reminder, Article 10(a) of the PPI refers to the Member States’ national law, 
providing that Members of the European Parliament should enjoy the immunities accorded 
to members of their national parliament.

This fourth alternative would require an analysis to be conducted of the national immunity 
arrangements applicable in Italy. Article 68, first paragraph, of the Italian Constitution 
provides for the uncensurability (insindacabilitá) of Members of Parliament, who may not 
be called to answer for opinions expressed and votes cast in the performance of their 
duties. This uncensurability takes effect with the proclamation of Members of Parliament1 
and only ends when the new Chambers meet. Inviolability (inviolabilità) is established in 
the second and third paragraphs of Article 68 of the Constitution.

However, this alternative would only be applicable if the condition "during sessions of the 
European Parliament" were met. According to the above-mentioned Wybot judgment, any 
reference to national legislation to interpret the concept of a parliamentary session, given 
that it is a Community concept, would be incompatible with the text of the PPI and with 
the object of Article 10 of the PPI.

It would therefore appear that the Wybot judgment rules out any interpretation of the 
wording of Article 10(a) of the PPI which disregards the condition laying down the period 
of time during which immunity is enjoyed. Thus, any reference to national legislation as 
regards the issue of immunity cannot cover the definition of the start of European 
Parliament sessions.

Moreover, the purpose of this provision, which is to ensure the independence of Members, 
cannot be fully achieved unless the provision is applied in an identical and uniform manner 
to all Members. Whereas Italian legislation provides that the mandate begins with the 
proclamation of results, other Member States' national legislations provide that the 
mandate begins with the opening of the first sitting of Parliament. Therefore, any 
interpretation of the provision which only took account of the objective of protecting the 
independence of Members would have to conclude that Parliament was in session as of the 
proclamation of the election results. Such a broad interpretation would go beyond the letter 
of Article 10 (a) of the PPI and would appear to be incompatible with the 1976 Act (Article 
3).

An interpretation of the concept "during sessions" is therefore necessary. An interpretation 
of Article 10 of the PPI together with Article 3 of the 1976 Act would lead to the 
conclusion that the sessions begin with the first sitting of the European Parliament. Such an 
interpretation would be faithful in grammatical, systematic and teleological terms. The 
Rules of Procedure of the European Parliament (Rules 8 and 10) follow this interpretation 
by referring to the provisions of the 1976 Act.

1 Article 1 of the Rules of Procedure of the Chamber of Deputies and of the Rules of Procedure of the Senate.
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For these reasons, the rapporteur:

Notes that strict adherence to the text favours the last alternative which indeed is the one to 
be applied in the case in question.

Consequently, calls for the immunity of Mr Musotto to be waived, so that he no longer 
enjoy the protection accorded to Members of the European Parliament pursuant to Article 
10 of the PPI.

Notes, however, that although the result thus achieved may be textually pure, it is 
nonetheless shocking in legal terms since it is contrary to the spirit of the text. In fact, the 
protection thus accorded seems to be of a fragmented nature since Members are not usually 
regarded as enjoying such status as from the opening of the first sitting but rather as from 
the evening of the election. Therefore, Members may be attacked in their capacity as 
Members of the European Parliament immediately after the results are proclaimed and not 
enjoy any protection at the time.

Calls on the Convention and the next intergovernmental conference to correct this anomaly 
by amending the text of Article 3 of the 1976 Act. Such a revision would allow optimum 
protection of Members, guaranteeing them real freedom of expression and filling the legal 
vacuum which exists by making the beginning of the mandate and the proclamation of the 
results of elections to the European Parliament coincide in time.

Parliamentary immunity should take effect as of the proclamation of the election results 
and should cover all actions undertaken by Members in exercising their mandate including 
those undertaken after the last session of the European Parliament.

IV. Conclusion

On the basis of the above considerations and pursuant to Article 6a(2) of the Rules of Procedure, 
after consideration of the reasons for and against upholding the Member’s immunity, the 
Committee on Legal Affairs and the Internal Market recommends that the European Parliament 
uphold the parliamentary immunity of Mr Francesco Musotto.


