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MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION

on the Commission report on competition policy 2004
(2005/2209(INI))

The European Parliament,

– having regard to the Commission report on Competition Policy 2004 (SEC(2005)0805),

– having regard to the Presidency conclusions of the Lisbon European Council of 23 and 
24 March 2000, the Göteborg European Council of 15 and 16 June 2001, the Laeken 
European Council of 14 and 15 December 2001, the Barcelona European Council of 
15 and 16 March 2002, and the Brussels European Councils of 20 and 21 March 2003, 
25 and 26 March 2004, and 22 and 23 March 2005,

– having regard to the report of November 2004 entitled 'Facing the challenge - The Lisbon 
strategy for growth and employment' from the High Level Group chaired by Mr Wim 
Kok,

– having regard to Council Regulation 1/2003 of 16 January 2002 on the implementation of 
the rules on competition laid down in Articles 81 and 82 of the Treaty1 and Commission 
Regulation (EC) No 773/2004 of 7 April 2004 relating to the conduct of proceedings by 
the Commission pursuant to Articles 81 and 82 of the EC Treaty2, 

– having regard to Council Regulation (EC) No 139/2004 of 20 January 2004 on the control 
of concentrations between undertakings3,

– having regard to Commission Regulation (EC) No 794/2004 of 21 April 2004 
implementing Council Regulation (EC) No 659/1999 laying down detailed rules for the 
application of Article 93 of the EC Treaty4, Commission Regulation (EC) No 364/2004 of 
25 February 2004 amending Regulation (EC) No 70/2001 as regards the extension of its 
scope to include aid for research and development5, and Commission Regulation (EC) No 
363/2004 of 25 February 2004 amending Regulation (EC) No 68/2001 on the application 
of Articles 87 and 88 of the EC Treaty to training aid6,

– having regard to the Commission communication entitled 'Community guidelines on State 
aid for rescuing and restructuring firms in difficulty'7,

– having regard to the case law of the Court of Justice of the European Communities on 
services of general interest and, in particular, the Altmark judgment8, 

1 OJ L 1, 4.1.2003, p. 1.
2 OJ L 123, 27.4.2004, p. 18.
3 OJ L 24, 29.1.2004, p. 1.
4 OJ L 140, 30.4.2004, p. 1.
5 OJ L 63, 28.2.2004, p. 22.
6 OJ L 63, 28.2.2004, p. 20.
7 OJ C 244, 1.10.2004, p. 2.
8 Case C-280/00, Altmark Trans GmbH and Regierungspräsidium Magdeburg v Nahverkehrsgesellschaft 
Altmark GmbH [2003] ECR I-7747.
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– having regard to Rule 45 and Rule 112(2) of its Rules of Procedure,

– having regard to the report of the Committee on Economic and Monetary Affairs 
(A6-0065/2006),

1. Welcomes the fact that, since 1 May 2004, the Community’s competition policy has been 
extended to ten new Member States whose national competition authorities (NCAs) have 
joined the European Competition Network (ECN) with the aim of integrating them into 
the EU;

2. Continues to argue that a more active and growing role for the Parliament in the 
development of competition policy is likely to import greater transparency and legitimacy, 
and repeats Parliament’s aspiration with regard to the granting of codecision powers;

3. Supports the competition policy pursued by the EU in general, and expresses its 
appreciation of the modernising reform which the Commission has carried out in the field 
of competition;

4. Calls, as a matter of urgency, for the speedy completion of the final part of competition 
policy modernisation, namely as regards the application of Article 82 of the EC Treaty on 
the prohibition of abuses of dominant positions; stresses that account must be taken in this 
connection of the dynamics of increasingly globalised markets;

5. Welcomes the fact that the judgments of the Court of Justice of the European 
Communities now less frequently cast doubt on Commission competition decisions, but 
regrets that there are still great differences as to how the Commission intends to interpret 
the Altmark test in practice; calls on the Commission to issue a clear and precise 
interpretative communication on the fourth criterion set out in the Altmark judgement; 

6. Regrets that the 2004 competition report does not dedicate a separate chapter to a 
discussion of services of general interest, as was the case in the 2001 report onwards, and 
urges the Commission to reinstate this approach in its future reports;

7. Welcomes the Commission's modernisation package, its new scheme for block exempting 
technology transfer agreements, and the progress made towards distinguishing between 
accessible and inaccessible documents and laying down standards for dealing with 
confidential information in procedures;

8. Points out that the Commission investigated some areas of great importance during 2004, 
such as broadband Internet services, roaming for international mobile calls, and 
telecommunications generally, and urges it to keep a close watch on the development of 
these sectors so as to encourage competition in areas that are of importance to the 
development of the Information Society;

9. Calls on the Commission to study and analyse in detail the problems associated with 
collective bargaining in sensitive economic sectors, such as agriculture, particularly in 
connection with relations between small and medium-sized producers or producer 
associations, on the one hand, and major processing or marketing firms, on the other;
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10. Congratulates the Commission on its firm and professional approach to the fight against 
abuses of dominant positions and welcomes the Commission's consultation on a more 
effective implementation of Article 82;

11. Urges the Commission to take measures to optimise the exchange of information among 
NCAs within the ECN, and to enhance the quality of such information, with a view to 
guaranteeing the uniform application of EC competition policy;

12. Urges the Commission to make an effort to promote the correct application of the 
competition rules in all Member States, and to intervene in good time where the 
competition rules are being applied unsatisfactorily or in a discriminatory manner;

13. Notes that an effective competition policy must constantly take account of the interests of 
the consumer and must not be an instrument for the disruption of the market; 

14. Encourages the Commission to clarify the sometimes obscure relationships among NCAs 
and 'national champions', so as to remove any suspicion of complicity and safeguard 
consumers' interests (for instance, at the beginning of 2005 the media revealed the secret 
agreements between the three main French mobile telephony operators); recognises that 
there has been insufficient time so far to assess the effectiveness of the reforms devolving 
the implementation of EC competition law to NCAs; 

15. Congratulates the Commission on its vigilance with regard to the regulation of mergers 
and acquisitions that could lead to the strengthening of dominant positions; 

16. Expresses its concern at the continued failure to achieve full liberalisation in the EU gas 
and electric markets and welcomes the sector inquiry launched by the Commission into 
the functioning of the internal market in gas and electricity; 

17. Welcomes the sector inquiries launched by the Commission in relation to bank payment 
systems and business insurance, but urges that the inquiry process be undertaken in a way 
which allows adequate time for full and thorough responses to the Commission;

18. Suggests that, in the case of major networked public services, competition must be guided 
by strong public service obligations so as to ensure necessary investment and to prevent 
the emergence of new monopolies;

19. Recognises the important contribution which an effective competition policy makes to the 
achievement of the Lisbon strategy;

20. Welcomes the environmentally friendly criteria of the Commission applied in the approval 
of several environmental aid schemes, including those concerning rail transport, and urges 
the Commission to develop further the conditions for transparency for such schemes, so 
that they may serve as precedents for other regions and Member States;

21. Calls on the Commission to defend its doctrine of combating monopolies and illegal 
cartels and of providing reasons to justify State aid in future negotiations on the 
organisation of international trade; also urges the Commission to promote international 
cooperation in competition matters by means of instruments of a multilateral or bilateral 
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nature and to encourage emerging and developing countries to participate increasingly in 
that cooperation;

22. Highlights the importance of encouraging consumer information, draws attention to the 
fundamental role of consumer information in ensuring that there is a genuine competition 
culture, and points out the need to consider at Community level private compensation in 
cases of anti-competitive conduct;

23. Reaffirms its support for a more proactive role of the Parliament in the development of 
competition policy by enhancing codecision powers of the Parliament;

24. Urges the Commission to continue to review the operation of the judicial system in 
relation to competition cases in order to consider improvements to the speed of access to 
justice and in order to maximise the experience and skills of the judiciary dealing with 
competition cases; 

25. Urges the Commission to build on the appointment of a Consumer Liaison Officer in 
order to develop a closer dialogue and engagement between the Commission and 
consumers;

26. Believes that the effective application of competition policy is an essential tool to 
achieving an efficient market structure, which operates in the interests of consumers and 
which has a positive and significant impact upon consumers' daily lives; wishes to 
emphasise that closer integration of the internal market sometimes makes it more natural 
to analyse the state of competition on the whole internal market rather than on different 
submarkets; and calls on the Commission to produce clearer guidelines on its market 
definition in such cases;

27. Welcomes the Commission's positive response to Parliament's recommendations 
concerning the further development of European Competition Days, including the 
integration of consumer organisations and the national media in the planning process of 
European Competition Days; 

28. Welcomes the Commission's continued commitment to the International Competition 
network, particularly as regards the work undertaken in assisting China in the 
development of its draft antitrust law; 

29. Welcomes the continued progress which the ten new Member States are making in rapidly 
adapting to EC merger control, the competition rules, and, in particular, State aid 
regulation and urges the Commission to pursue the process of technical assistance and 
cooperation;

30. Instructs its President to forward this resolution to the Council and the Commission.
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EXPLANATORY STATEMENT

1. General features of the report

2004 was the first year to see the application of the 2002 and 2003 reforms concerning the 
control of mergers, cartels and State aids which sought to return to national level the 
examination of many cases which were burdening the Directorate-General for Competition, 
despite not having genuinely European implications. Accordingly, the report has a fairly 
technical (and highly instructive) aspect: the new regulatory framework is gone through, 
chapter by chapter; this is followed by an analysis of the main cases, and by a few judgments 
of the Court of Justice which have thus developed case law.

The lack of the searching analyses which were such a feature of the reports drafted under the 
responsibility of Commissioner Monti is to be regretted. In addition, as frequently happens 
there is a lamentable lack of references to possible empirical checks on the effects of 
competition policy.

For instance, it is reaffirmed that the purpose of competition policy is to ensure fair and 
relatively lively competition which is considered to benefit consumers by reducing excessive 
margins (abuse of dominant positions) and by stimulating technological emulation. This line 
of argument bears the mark of common sense. However, as the report comments in passing 
there are 'market failures', which are not detailed and any thinking about which thus does not 
contribute to adjusting competition policy. This is regrettable.

An examination of the relative size of the different parts of the report shows that competition 
policy focuses mainly on the fight against secret agreements and mergers which might result 
in abuses of dominant positions. Relatively little space is devoted to the policing of State aid. 
It also emerges that the number of cases in which the Court in Luxembourg invalidates a 
Commission decision is in decline. It appears that the Commission's practices and case law 
are finally in step with each other, following the discord over previous years which 
culminated, in particular, in the Altmark judgment.

2. Combating cartels and abuses of dominant positions

The Commission is to be congratulated on the courage and tenacity with which it fights 
abuses of monopoly situations. A few significant examples are detailed, including the 
condemnation of Microsoft. However, appeals are once more under way, so there will be 
further developments here.

One chapter is devoted to the establishment of the European Competition Network, a form of 
cooperation between national bodies responsible for regulating competition. It is still far too 
soon to determine the effectiveness of this system. The obvious risk is of complicity (even 
unconscious complicity) between national authorities and their 'national champions'. The 
example of the agreement between the three main French mobile telephony operators 
(including the historic operator, France Telecom, and its subsidiary, Orange), a secret 
agreement which was only revealed by the press in 2005, shows that it is not necessarily wise 
to entrust this kind of supervision to national authorities.
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The decentralisation of competition policy is therefore not without risk. We need to think 
about establishing a '(European) regulator of (national) regulators'.

3. Merger supervision

Here again, the Commission is to be congratulated on the vigilance that it generally 
demonstrates. The example of the merger between the leading French book publishing and 
distribution operators is particularly illuminating.

However, the Commission cannot be encouraged enough to embark on genuine studies of the 
real effect of this policy of 'maintained competition'. Can it really be proved that competition 
brings down prices? Intuition says that, if supply is there, then competition, by squeezing 
margins and stimulating research, results in greater purchasing power for consumers in the 
sector in question and in the growth of the sector and even of employment in it.

Yet another sequence of events is entirely possible: in an oligopolistic situation no competitor 
has any interest in increasing supply, because there is more to be gained from higher prices in 
a situation of shortage. We may wonder whether this sequence did not win out in the case of 
the deregulation of major networked public services. With good reason, the Commission is 
determined to prevent private monopolies being re-established on the corpses of the former 
public monopolies (Portuguese electricity and gas), but at least the big old national 
undertakings, vested with public service obligations, took care to anticipate growth in demand 
by making the corresponding investments. On the electricity market it seems that this is no 
longer the case.

4. The case of Rhodia

This case tarnishes the Commission's reputation for a rigorous approach to mergers. It was the 
subject of a rectifying decision (a unique case among 3000) in January 2004. This modified 
Decision 1378 of August 1999, which authorised the merger between Rhône-Poulenc and 
Hoechst in return for the divestiture of Rhodia, which was authorised, in parallel, to absorb 
Albright & Wilson (Decision 1517). There is no retrospective analysis of this rectification; 
what is worse is that Decisions 1378 and 1517 disappeared from the website while this report 
was being drafted, thereby hampering parliamentary work.

Rhodia's shares, after a surge caused by the absorption of A & W, have since done nothing 
but nosedive, bringing ruin on shareholders and workers. It appears that Rhône-Poulenc had 
loaded on to Rhodia all the liabilities hidden in A & W or resulting from environmental 
disasters such as Cubatao and Silver Bow. On this point, the Commission has also failed to 
exercise the duty of control arising from the initial Decision 1378.

Given these anomalies, Parliament should decide to set up a committee of inquiry into the 
way in which the Commission took Decisions 1378 and 1517 and has handled them.

5. Control of State aid

This chapter is characterised by a divergence between, on the one hand, the stated call for 
State aid efforts to be focused on horizontal aid designed to promote the Lisbon strategy and, 
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on the other, the strictly legalistic approach to managing this issue, a course which has now 
been marked out by the Altmark judgment and, since July 2005, by the Commission's new 
regulatory decisions stemming from that judgment.

Since the public purse is not bottomless, the focus actually has to be on supporting the Lisbon 
strategy, and this also needs to be taken as a whole: promoting the knowledge-based 
economy, ensuring social and territorial integration and protecting the environment.

While the first objective (a knowledge-based economy) does indeed appear to have prompted 
the Commission's benevolent approach with regard to public aid for research and training, the 
issues of social and territorial integration and protection of the environment have not been 
handled systematically. If we consider the third component, for instance, we cannot but regret 
a degree of eclecticism on the part of the Commission.

It first notes, quite correctly, that State aid for revitalising rail transport must be encouraged, 
because this fits in with the policy of combating climate change. Yet a few pages later, we are 
somewhat surprised (Ryanair/Charleroi) to find the Directorate-General for Competition 
encouraging the development of regional airports ... by means of subsidies (which distort 
competition between cities and between firms) for low-cost airlines, which produce far more 
greenhouse gases than trains!

Similarly, where energy production is concerned, the objective of environmental protection is 
overlooked, whereas this is an important criterion for the European Investment Bank.

A special sub-chapter is devoted to State aid for restructuring and rescuing firms. This issue is 
the one which generates the most reservations among the public. The workers and regions 
concerned often perceive the Commission's objections as a bureaucratic obstacle which 
appears out of the blue and jeopardises the solution to a disastrous situation. It is vital that the 
Commission learns to conduct a dialogue on this point, first by explaining that the key aspect 
of its work is the fight against monopolies, but also by showing that it knows how to take the 
human aspects into account. Helping a firm to survive obviously wrongs its competitors, but it 
would be welcome to have at least some assessment of the effect that the collapse of one of 
the few remaining firms in an already concentrated sector would have. For instance, apart 
from the impact on jobs, the disappearance of Alstom would have increased the concentration 
in the sector substantially.

Conversely, the criteria making it possible to require the reimbursement of public aid which 
has been misused would well do with clarification. The purpose of such public aid is the 
common good. The Commission is vigilant about the legitimacy of aid when it is granted. It is 
much less so when it comes to the use of such aid after it has been granted. For instance, it is 
obvious that Alstom's expertise and means of production in significant areas, in particular 
energy production and clean transport, were factors in the decision taken to save it. And then, 
after this rescue, Alstom sold off its clean energy research centres without the Commission 
having told it to do so! The case ended up in plenary at the European Parliament 
(23 September 2003), where Commissioner Verheugen expressed his regret that there was no 
European legislation to prevent such practices.
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The time has come to give thought to, and lay down, a clear policy on who is responsible for 
checking that firms perform their public service obligations properly, and on who may decide 
on penalties for firms which use aid to increase their profits instead of serving the public.
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