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Amendments to a legislative text

In amendments by Parliament, amended text is highlighted in bold italics. 
Highlighting in normal italics is an indication for the relevant departments 
showing parts of the legislative text for which a correction is proposed, to 
assist preparation of the final text (for instance, obvious errors or omissions 
in a given language version). These suggested corrections are subject to the 
agreement of the departments concerned.
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DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION

on the proposal for a directive of the European Parliament and of the Council on 
amending Council Directives 89/665/EEC and 92/13/EEC with regard to improving the 
effectiveness of review procedures concerning the award of public contracts
(COM(2006)0195 – C6-0141/2006 – 2006/0066(COD))

(Codecision procedure: first reading)

The European Parliament,

– having regard to the Commission proposal to the European Parliament and the Council 
(COM(2006)0195)1,

– having regard to Article 251(2) and Article 95 of the EC Treaty, pursuant to which the 
Commission submitted the proposal to Parliament (C6-0141/2006),

– having regard to Article 47 of the Charter of Fundamental Rights of the European Union,

– having regard to Rule 51 of its Rules of Procedure,

– having regard to the report of the Committee on the Internal Market and Consumer 
Protection and the opinions of the Committee on Legal Affairs and the Committee on 
Economic and Monetary Affairs (A6-0172/2007),

1. Approves the Commission proposal as amended;

2. Calls on the Commission to refer the matter to Parliament again if it intends to amend the 
proposal substantially or replace it with another text;

3. Instructs its President to forward its position to the Council and Commission.

Text proposed by the Commission Amendments by Parliament

Amendment 1
RECITAL 1

(1) Council Directive 89/665/EEC of 
21 December 1989 on the coordination of 
the laws, regulations and administrative 
provisions relating to the application of 
review procedures to the award of public 
supply and public works contracts and 
Council Directive 92/13/EEC of 
25 February 1992 coordinating the laws, 

(1) Council Directive 89/665/EEC of 
21 December 1989 on the coordination of 
the laws, regulations and administrative 
provisions relating to the application of 
review procedures to the award of public 
supply and public works contracts and 
Council Directive 92/13/EEC of 
25 February 1992 coordinating the laws, 

1 Not yet published in OJ.
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regulations and administrative provisions 
relating to the application of Community 
rules on the procurement procedures of 
entities operating in the water, energy, 
transport and telecommunications sectors 
concern the review procedures with regard 
to contracts awarded by contracting 
authorities and contracting entities 
respectively. These Directives are intended 
to ensure the effective applications of the 
Directives concerning award procedures 
which were replaced by Directive 
2004/18/EC of the European Parliament and 
of the Council of 31 March 2004 on the 
coordination of procedures for the award of 
public works contracts, public supply 
contracts and public service contracts and by 
Directive 2004/17/EC of the European 
Parliament and of the Council of 
31 March 2004 coordinating the 
procurement procedures of entities operating 
in the water, energy, transport and postal 
services sectors.

regulations and administrative provisions 
relating to the application of Community 
rules on the procurement procedures of 
entities operating in the water, energy, 
transport and telecommunications sectors 
concern the review procedures with regard 
to contracts awarded by contracting 
authorities as referred to in Article 1(9) of 
Directive 2004/18/EC and contracting 
entities as referred to in Article 2 of 
Directive 2004/17/EC respectively. These 
Directives are intended to ensure the 
effective application of the Directives 
concerning award procedures which were 
replaced by Directive 2004/18/EC of the 
European Parliament and of the Council of 
31 March 2004 on the coordination of 
procedures for the award of public works 
contracts, public supply contracts and public 
service contracts and by Directive 
2004/17/EC of the European Parliament and 
of the Council of 31 March 2004 
coordinating the procurement procedures of 
entities operating in the water, energy, 
transport and postal services sectors.

Justification
Self-explaining clarification.

Amendment 2
RECITAL 1 A (new)

 (1a) These Directives therefore apply only 
to contracts falling within the scope of 
Directive 2004/18/EC and Directive 
2004/17/EC as interpreted by the Court of 
Justice, whatever the tendering procedure 
or tendering method used, including 
competitions, qualification systems and 
dynamic purchasing systems. According 
to the rulings of the Court of Justice the 
Member States should ensure that 
effective and rapid remedies are available 
against decisions taken by contracting 
authorities and contracting entities as to 



RR\666903EN.doc 7/101 PE 386.397v03-00

EN

whether a particular contract falls within 
the personal and material scope of the 
Public Procurement Directives.  

Amendment 3
RECITAL 2

(2) Consultations of the interested parties 
and the case-law of the Court of Justice of 
the European Communities have revealed a 
certain number of weaknesses in the 
review mechanisms in the Member States. 
Because of these weaknesses the 
mechanisms referred to by Directives 
89/665/EEC and 92/13/EEC do not always 
make it possible to ensure compliance with 
Community provisions, especially at a time 
when infringements can still be corrected. 
Consequently, the economic operators do 
not yet have the guarantees of transparency 
and non-discrimination sought by those 
Directives. In these circumstances, the 
Community as a whole cannot fully 
benefit from the positive effects of the 
modernisation and simplification of the 
rules on public procurement, which were 
achieved by Directives 2004/18/EC and 
2004/17/EC. Directives 89/665/EEC and 
92/13/EEC should thus be amended by 
adding the essential clarifications which 
will allow the results intended by the 
Community legislature to be attained.

(2) Consultations of the interested parties 
and the case-law of the Court of Justice of 
the European Communities have revealed a 
certain number of weaknesses in the 
review mechanisms in the Member States. 
Because of these weaknesses the 
mechanisms referred to by Directives 
89/665/EEC and 92/13/EEC do not always 
make it possible to ensure compliance with 
Community provisions, especially at a time 
when infringements can still be corrected. 
Consequently, the guarantees of 
transparency and non-discrimination 
sought by those Directives should be 
strengthened to ensure that the 
Community as a whole fully benefits from 
the positive effects of the modernisation 
and simplification of the rules on public 
procurement, which were achieved by 
Directives 2004/18/EC and 2004/17/EC. 
Directives 89/665/EEC and 92/13/EEC 
should thus be amended by adding the 
essential clarifications which will allow the 
results intended by the Community 
legislature to be attained.

Amendment 4
RECITAL 3

(3) The weaknesses which were noted 
include in particular the absence of a 
period allowing an effective review 
between the decision to award a contract 
and the conclusion of the contract in 
question, which sometimes results in 
contracting authorities which wish to make 
irreversible the consequences of the 
disputed award decision proceeding very 

(3) The weaknesses which were noted 
include in particular the absence of a 
period allowing an effective review 
between the decision to award a contract 
and the conclusion of the contract in 
question, which sometimes results in 
contracting authorities and contracting 
entities which wish to make irreversible 
the consequences of the disputed award 
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quickly to signature of the contract. In 
order to remedy this weakness which is a 
serious obstacle to effective judicial 
protection for the candidates or tenderers 
involved, it is necessary to provide for a 
minimum standstill period during which 
the conclusion of the contract in question is 
suspended, irrespective of whether 
conclusion occurs at the time of signing the 
contract or not.

decision proceeding very quickly to 
signature of the contract. In order to 
remedy this weakness which seriously 
compromises effective judicial protection 
for the tenderers concerned, i.e. those who 
have not yet been definitively excluded, it 
is necessary to provide for a minimum 
standstill period during which the 
conclusion of the contract in question is 
suspended, irrespective of whether 
conclusion occurs at the time of signing the 
contract or not.

Amendment 5
RECITAL 3 A (new)

 (3a) The duration of the minimum 
standstill period should take into account 
the different means of communication. If 
rapid means of communication are used a 
shorter period can be provided than if 
other means of communication are used. 
This Directive provides only for minimum 
standstill periods. Member States are free 
to introduce or to maintain periods which 
exceed those minimum periods. Member 
States are also free to decide which period 
should apply, if different means of 
communication are used cumulatively. 

Amendment 6
RECITAL 3 B (new)

 (3b) The standstill period should give the 
tenderers concerned sufficient time to 
examine the contract award decision and 
to assess whether it is appropriate to 
initiate a review procedure. When the 
award decision is notified to them, the 
tenderers concerned should be given the 
relevant information, which is essential 
for them to seek effective review. Such 
information includes in particular, in the 
form of a summary, the reasons as laid 
down in Article 49 of Directive 
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2004/17/EC and Article 41 of 2004/18/EC 
respectively. As the duration of the 
standstill period varies from one Member 
State to another, it is also important that 
tenderers should be informed of the 
effective period available to them in each 
specific situation to bring their review 
proceedings. 

Amendment 7
RECITAL 4

(4) In view of the need, recognised by all 
the interested parties, to reconcile speed of 
award procedures and effectiveness of 
national review procedures, it is necessary 
to combine, on the one hand, the 
requirement to observe a reasonable 
minimum standstill period adapted to time 
constraints and to the conditions of 
varying complexity in which some 
procedures are launched and, on the 
other hand, the requirement to transmit 
by the most rapid available means of 
communication the information essential 
for any person wishing to seek effective 
review. Such information includes in 
particular, in the form of a summary, the 
reasons as laid down in Directives 
2004/17/EC and 2004/18/EC respectively.

deleted

Amendment 8
RECITAL 5

(5) Since the purpose of Directives 
2004/17/EC and 2004/18/EC is to 
modernise and simplify the procedures for 
the award of public contracts, the 
requirement of a minimum standstill 
period should be restricted to 
circumstances in which economic 
operators other than the operator to 
whom the contract has been awarded can 
reasonably rely on an infringement of the 
Community provisions which are 

deleted
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applicable in the area of public 
procurement with regard to transparency 
and competitive tendering.

Amendment 9
RECITAL 9

(6) This type of minimum standstill period 
is not intended to apply either in cases of 
extreme urgency within the meaning of 
Directives 2004/17/EC and 2004/18/EC or 
to contracts explicitly excluded by those 
Directives.

(6) This type of minimum standstill period 
is not intended to apply if Directive 
2004/17/EC or Directive 2004/18/EC does 
not require prior publication of a contract 
notice in the Official Journal of the 
European Union, in particular in all cases 
of extreme urgency as provided for in 
Article 31 (1) (c) of Directive 2004/18/EC 
or Article 40 (3) (d) of Directive 
2004/17/EC. In those cases it […] is 
sufficient to provide for effective review 
procedures after the conclusion of the 
contract. Similarly, a standstill period is 
not necessary if the only tenderer 
concerned is the one who is awarded the 
contract. In this case there is no other 
person remaining in the tendering 
procedure with an interest in receiving the 
notification and benefiting from the 
standstill period to allow for an effective 
review.   

Amendment 10
RECITAL 7

(7) However, in view of the acknowledged 
seriousness of any illegal direct award of 
a contract, and in order to ensure 
effective judicial protection to any person 
concerned, a minimum standstill period 
should be applied in conjunction with a 
requirement of transparency for the direct 
award of any contract with no prior 
publicity or competitive tendering in 
accordance with the derogations indicated 
in Directives 2004/17/EC and 2004/18/EC 
and, in any event, on each occasion when 
a contracting authority awards directly a 

deleted
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contract, the amount of which exceeds the 
thresholds fixed by the Directives, without 
prior publicity or competitive tendering, to 
a person legally distinct from it. The 
application of this standstill period, in 
conjunction with a requirement of 
transparency as indicated by the judgment 
of the Court of Justice in Case C-26/03, 
Stadt Halle, must make it possible to 
combat effectively contracts directly and 
illegally awarded, which is the most 
serious breach of Community law in the 
field of public procurement on the part of 
a contracting authority.

Amendment 11
RECITAL 8

(8) Since this Directive must fix the 
minimum standstill period considered 
essential for the exercise of effective 
review, it is necessary to ensure the 
coherence of the provisions concerned of 
Directives 89/665/EEC and 92/13/EEC, so 
that the effectiveness of the overall 
mechanism intended to allow a review 
before the conclusion of a contract is not 
prejudiced.

deleted

Amendment 12
RECITAL 9

(9) In particular, when a Member State 
requires that a person intending to use a 
review procedure must inform the 
contracting authority of that intention, it is 
necessary that no additional minimum 
period be imposed between the time when 
that information is sent to the contracting 
authority and the time when review is 
sought. Similarly, when a Member State 
requires that the person concerned has first 
of all sought review with the contracting 
authority, it is necessary that this person 
has a reasonable minimum period within 

(9) When a Member State requires a 
person intending to use a review procedure 
to inform the contracting authority or 
contracting entity of that intention, it is 
necessary to make it clear that this should 
not affect the standstill period or any 
other period to apply for a review. 
Furthermore, when a Member State 
requires that the person concerned has first 
of all sought a review with the contracting 
authority or contracting entity, it is 
necessary that this person has a reasonable 
minimum period within which to refer to 
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which to refer to the competent review 
body before the conclusion of the contract, 
in the event of his wishing to challenge the 
reply or lack of reply from the contracting 
authority.

the competent review body before the 
conclusion of the contract, in the event of 
his wishing to challenge the reply or lack 
of reply from the contracting authority or 
contracting entity.

Amendment 13
RECITAL 10

(10) Seeking review shortly before the end 
of the minimum standstill period must not 
have the effect of depriving the body 
responsible for review procedures of the 
minimum time needed to act, in particular 
to extend the standstill period for the 
conclusion of the contract. It is thus 
necessary to provide for an independent 
minimum standstill period, initiated by the 
very fact of referral to the body 
responsible for review procedures and 
allowing, in any case, the latter a short 
but reasonable time to act.

(10) Seeking review shortly before the end 
of the minimum standstill period should 
not have the effect of depriving the body 
responsible for review procedures of the 
minimum time needed to act, in particular 
to extend the standstill period for the 
conclusion of the contract. It is thus 
necessary to provide for an independent 
minimum standstill period that should not 
end before the review body has taken a 
decision on the application. This should 
not prevent the review body from a prior 
assessment whether the review as such is 
admissible. Member States may provide 
that this period will end either when the 
review body has taken a decision on the 
application for interim measures, 
including on a further suspension of the 
contract, or when the review body has 
taken a decision on the merits of the case, 
in particular on the application for the 
setting aside of unlawful decisions.

Amendment 14
RECITAL 11

(11) For the same reasons of ensuring the 
effectiveness of the overall mechanism, it 
is necessary that the information in 
question be transmitted and the review 
concerned be sought by the most rapid 
means of communication capable of 
maintaining the effectiveness of the 
minimum standstill period and of 
providing evidence of such 
communications. There should thus be 

deleted
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provision in this context for transmission 
by fax or electronic medium, which are 
means of communication combining 
those features and, moreover, involving 
simplicity of use and lower cost for all the 
parties concerned.

Amendment 15
RECITAL 12

(12) Similarly, there should be 
consistency between, on the one hand, the 
periods for seeking review of contracting 
authorities’ decisions terminating the 
participation of a tenderer or candidate in 
a procedure covered by Directives 
2004/17/EC and 2004/18/EC and, on the 
other hand, the standstill periods.

deleted

Amendment 16
RECITAL 13

(13) In order to secure observance of 
effective review periods to combat the 
precipitate signature of illegally awarded 
contracts and the illegal direct award of 
contracts, which the Court of Justice has 
called the most serious breach of 
Community law in the field of public 
procurement on the part of a contracting 
authority, there should be provision for an 
effective, proportionate and dissuasive 
sanction against any contracting authority 
which has failed to comply with the 
minimum standstill periods. In those 
circumstances, as there is provision in 
Directives 89/665/EEC and 92/13/EEC for 
the Member States to ensure that illegal 
decisions by contracting authorities can be 
set aside by the bodies responsible for 
review procedures, any conclusion of a 
contract occurring in breach of those 
periods should be considered ineffective 
and the body responsible for review 
procedures should ensure that all the 

(13) In order to combat the illegal direct 
award of contracts, which the Court of 
Justice has called the most serious breach of 
Community law in the field of public 
procurement on the part of a contracting 
authority or contracting entity, there should 
be provision for an effective, proportionate 
and dissuasive sanction. Therefore a 
contract resulting from an illegal direct 
award should be considered ineffective in 
principle. The ineffectiveness should not be 
automatic but should be ascertained by or 
should be the result of a decision by an 
independent review body.
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consequences follow from that for the 
illegal contract, such as those concerning 
the repayment of any sums which may have 
been paid by the contracting authority.

Ineffectiveness is the most effective way to 
restore competition and to create new 
business opportunities for those economic 
operators which have been deprived 
illegally of their opportunities to compete. 
Direct awards in that sense should include 
all contract awards without prior 
publication of a contract notice in the 
Official Journal of the EU within the 
meaning of Directive 2004/18/EC. This 
corresponds to a procedure without prior 
call for competition within the meaning of 
Directive 2004/17/EC.
Possible justifications for a direct award 
within the meaning of this Directive may 
include the exemptions in Articles 10 to 18 
of Directive 2004/18/EC, the application of 
Article 31, Article 61 or Article 68 of 
Directive 2004/18/EC, the award of a 
service contract in accordance with Article 
21 of Directive 2004/18/EC or a lawful “in-
house” contract award as interpreted by the 
Court of Justice.
The same applies for contracts which meet 
the conditions for an exclusion or special 
arrangements in accordance with 
Article 5(2), Articles 18 to 27, Articles 29 to 
30 or Article 62 of Directive 2004/17/EC, 
for cases involving the application of 
Article 40(3) of Directive 2004/17/EC or for 
the award of a service contract in 
accordance with Article 32 of Directive 
2004/17/EC.
A review procedure should be available at 
least to any person having or having had 
an interest in obtaining a particular 
contract and who has been or risks being 
harmed by an alleged infringement.
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Justification

Technical amendment.

Amendment 17
RECITAL 13 A (new)

 (13a) The objective to be achieved where 
Member States lay down the rules which 
ensure that a contract shall be considered 
ineffective is that the rights and 
obligations of the parties under the 
contract shall cease to be enforced and 
performed. The consequences resulting 
from a contract being considered 
ineffective should be determined by 
national law. National law may therefore, 
for example, provide for the retroactive 
cancellation of the contractual obligations 
(ex tunc) or conversely limit the scope of 
the cancellation to those obligations 
which would still have to be performed (ex 
nunc). This should not lead to the absence 
of forceful penalties if the obligations 
deriving from a contract have already 
been fulfilled either entirely or almost 
entirely. In such cases Member States 
should provide for alternative penalties 
taking into account the extent to which a 
contract remains in force in accordance 
with national law. Similarly, the 
consequences concerning the possible 
recovery of any sums which may have 
been paid as well as all other forms of 
possible restitution - including restitution 
in value where restitution in kind is not 
possible - shall be determined by national 
law.

Amendment 18
RECITAL 14

(14) However, in order to ensure the (14) However, in order to ensure the 
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proportionality of the sanctions applied, the 
Member States should give the body 
responsible for review procedures the 
possibility of not jeopardising the contract 
or of recognising some of its temporal 
effects, when the exceptional 
circumstances of the case concerned 
require certain overriding reasons relating 
to a general interest of a non-economic 
nature to be respected. 

proportionality of the sanctions applied, the 
Member States should give the body 
responsible for review procedures the 
possibility of not jeopardising the contract 
or of recognising some or all of its 
temporal effects, when the exceptional 
circumstances of the case concerned 
require certain overriding reasons relating 
to a general interest of a non-economic 
nature to be respected. The review body 
independent of the contracting authority 
or contracting entity should examine all 
relevant aspects in order to establish 
whether overriding reasons relating to a 
general interest of a non-economic nature 
require that the effects of the contract 
should be maintained. In that case 
alternative penalties should be applied 
instead.

Furthermore, the need to ensure over time 
the legal certainty of the decisions taken by 
contracting authorities requires the 
establishment of a reasonable minimum 
period of limitation on reviews seeking to 
establish that the conclusion of a contract 
is ineffective and to ensure that 
consequences follow from that.

Furthermore, the need to ensure over time 
the legal certainty of the decisions taken by 
contracting authorities and contracting 
entities requires the establishment of a 
reasonable minimum period of limitation 
on reviews seeking to establish that the 
contract is ineffective and to ensure that 
consequences follow from that.

Amendment 19
RECITAL 14 A (new)

(14a) In order to avoid legal uncertainty 
which may result from ineffectiveness, 
Member States should have the option of 
providing for an exemption from any 
finding of ineffectiveness also in cases 
where the contracting authority or 
contracting entity considers that the direct 
award of any contract without prior 
publication of a contract notice in the 
Official Journal is permissible in 
accordance with Directives 2004/17/EC 
and 2004/18/EC and has applied a 
minimum standstill period allowing for 
effective remedies. Such a voluntary 
publication does not imply any extension 
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of obligations deriving from Directives 
2004/17/EC and 2004/18/EC.

Amendment 20
RECITAL 14 B (new)

 (14b) In the case of mere infringements of 
formal requirements, such as the 
automatic suspension and the standstill 
period, which are prerequisites for 
effective reviews, Member States might 
consider the principle of ineffectiveness to 
be inappropriate. In those cases Member 
States should have flexibility to provide 
for alternative penalties other than the 
award of damages. It falls within the 
competence of Member States to 
determine the details of alternative 
penalties and the rules of their 
application.
However, in order to prevent the most 
serious infringements, it is important that 
the application of alternative penalties  
should not be an option when mere 
infringement of the formal requirements 
which are prerequisites for effective 
review is compounded by infringements of 
the fundamental principles of the Public 
Procurement Directives, such as the 
principles of equal treatment, non-
discrimination or transparency. In such 
cases, ineffectiveness should be the 
appropriate penalty.

Amendment 21
RECITAL 15

(15) Strengthening the effectiveness of 
national reviews thanks to this Directive 
should encourage those concerned to 
make greater use of the possibilities for 
review by way of interlocutory procedure 
before the conclusion of a contract. In 
those circumstances, the corrective 
mechanism should be refocused on the 

(15) This Directive aims at strengthening 
the national review procedures; therefore 
economic operators should be encouraged 
to make use of these new mechanisms. For 
reasons of legal certainty the enforceability 
of the ineffectiveness of a contract by 
another tenderer concerned is limited in 
time. Member States should guarantee 
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serious infringements of Community 
provisions on public procurement and it 
should be left to the Commission to fix for 
the Member State concerned a reasonable 
period within which to reply which takes 
better account of the circumstances in 
question.

efficient procedures at reasonable costs. 

Justification

To underline the role of the new remedies mechanism and to clarify that for reasons of 
efficiency and practicability economic competitors should seek remedies at Member State 
level.

Amendment 22
RECITAL 17 A (new)

(17a) The Commission should review 
progress made in the Member States and 
report to the European Parliament and to 
the Council on the effectiveness of the 
periods laid down in this Directive no later 
than three years after its entry into force.

Justification

The directive’s minimum requirements for standstill, suspensive and limitation periods are 
controversial issues in various Member States because of their varying legal traditions. So it 
seems advisable to review these periods after three years.

Amendment 23
RECITAL 18

(18) The requirement should remain for 
the Member States to provide on a regular 
basis information on the operation of 
national review procedures, proportionate 
to the objective pursued, by involving the 
Advisory Committee for Public Contracts 
in determining the extent and nature of 
such information. Indeed, only by making 
such information available will it be 
possible to assess correctly the effects of 
the changes introduced in connection with 

(18) The Commission should be entitled to 
request the Member States to provide it 
with information on the operation of 
national review procedures, proportionate 
to the objective pursued, by involving the 
Advisory Committee for Public Contracts 
in determining the extent and nature of 
such information. Indeed, only by making 
such information available will it be 
possible to assess correctly the effects of 
the changes introduced in connection with 
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this Directive at the end of a significant 
period of implementation.

this Directive at the end of a significant 
period of implementation.

Amendment 24
RECITAL 20 A (new)

   (20a) In accordance with point 34 of the 
Interinstitutional Agreement on better law-
making1, Member States are encouraged to 
draw up, for themselves and in the interest 
of the Community, their own tables 
illustrating, as far as possible, the 
correlation between this Directive and the 
transposition measures, and to make them 
public.
___________

1 OJ C 321, 31.12.2003, p. 1.

Justification

This new recital is in line with the better regulation approach.

Amendment 25
ARTICLE 1, POINT -1 A (new)

Article -1 (Directive 89/665/EEC) (new)

 (-1a) The following is inserted before 
Article 1:

Article -1
Scope and availability of review 

procedures
This Directive applies to contracts 
referred to in Directive 2004/18/EC unless 
such contracts are excluded in 
accordance with Articles 10 to 18 of 
Directive 2004/18/EC.
Contracts within the meaning of this 
Directive include public contracts, 
framework agreements, public works 
concessions and dynamic purchasing 
systems.
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Justification

In order to ensure the effectiveness of the reform project and to cover all cases in which 
tenderers are likely to apply for review, it seems necessary to clarify the scope of the review 
directive by establishing a clear correspondence with that of Directive 2004/18/EC.

Amendment 26
ARTICLE 1, POINT 1 A 

Article 1, paragraph 1 (Directive 89/665/EEC) 

1. The Member States shall take the 
measures necessary to ensure that, as 
regards contract award procedures falling 
within the scope of Directive 2004/18/EC 
of the European Parliament and of the 
Council, decisions taken by the contracting 
authorities may be reviewed effectively 
and, in particular, as rapidly as possible in 
accordance with the conditions set out in 
Articles 2 to 2f of this Directive, on the 
grounds that such decisions have infringed 
Community law in the field of public 
procurement or national rules transposing 
that law.

Does not affect EN text

Amendment 27
ARTICLE 1, POINT 1 C 

Article 1, paragraph 4 (Directive 89/665/EEC) 

4. The Member States may require that the 
person wishing to use a review procedure 
has notified the contracting authority by 
fax or electronic means of the alleged 
infringement and of his intention to seek 
review. In that case, the Member States 
shall ensure that no minimum period is 
imposed between the time when the 
notification is sent to the contracting 
authority and the time when an 
application for review is lodged with the 
body responsible for review procedures.

4. The Member States may require that the 
person wishing to use a review procedure 
has notified the contracting authority of the 
alleged infringement and of his intention to 
seek review, provided that this does not 
affect the standstill period in accordance 
with Article 2a (2) or any other time limits 
for applying for a review in accordance 
with Article 2c. 

Similarly, the Member States may require 
that the person concerned first seek 
review with the contracting authority. In 
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that case, the Member States shall ensure 
that the submission of such an application 
for review by fax or electronic means 
results in immediate suspension of the 
possibility of proceeding to the conclusion 
of the contract.
The automatic suspension referred to in 
the second subparagraph shall end at the 
expiry of a period which may not be less 
than five working days with effect from 
the day following the date on which the 
contracting authority has sent its reply by 
fax or electronic means.

Amendment 28
ARTICLE 1, POINT 1 C 

Article 1, paragraph 5 (Directive 89/665/EEC) 

5. In the case of a review relating to the 
circumstances in which the submissions 
by fax or electronic means referred to in 
paragraph 4 did or did not occur, the body 
responsible for review procedures, 
independent of the contracting authority, 
shall in particular consider all reasonable 
and relevant evidence which is 
communicated to it by the authors of such 
submissions and which confirm that the 
submissions were sent and that they were 
received by the addressees.

5. The Member States may require that 
the person concerned first seek review 
with the contracting authority. In that 
case, the Member States shall ensure that 
the submission of such an application for 
review results in immediate suspension of 
the possibility to conclude the contract.

The Member States shall decide on the 
appropriate means of communication, 
including fax or electronic means, to be 
used for the application for review in 
accordance with subparagraph 1.
The automatic suspension referred to in 
the first subparagraph shall end at the 
expiry of a period which may not be less 
than 10 calendar days with effect from the 
day following the date on which the 
contracting authority has sent a reply if 
fax or electronic means are used or 15 
calendar days with effect from the day 
following the date on which the 
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contracting authority has sent a reply if 
other means of communication are used. 
In the latter case Member States may also 
provide that the automatic suspension 
shall end before the expiry of at least 10 
calendar days with effect from the day 
following the date of the receipt of a reply, 
as evidenced by the acknowledgement of 
receipt.

Amendment 29
ARTICLE 1, POINT 2 A A) (new)

Article 2, paragraph 2 (Directive 89/665/EEC)

aa) Paragraph 2 is amended as follows: 
“2. The powers specified in paragraph 1 
and in Articles 2e and 2f may be conferred 
on separate bodies responsible for different 
aspects of the review procedure.”

Justification

Technical amendment.

Amendment 30
ARTICLE 1, POINT 2 B)

Article 2, paragraph 3 (Directive 89/665/EEC)

  Automatic suspension
3. Except where provided for in Article 1(4) 
and Articles 2a to 2f, review procedures 
need not necessarily have an automatic 
suspensive effect on the contract award 
procedures to which they relate.

3. When a body of first instance, which is 
independent of the contracting authority, 
has to review a contract award decision, the 
Member States shall ensure that the 
contracting authority cannot conclude the 
contract before the review body has made a 
decision on the application either for 
interim measures or for review. The 
suspension shall end no earlier than the 
expiry of the standstill period referred to in 
Articles 2a(2) and 2e(4).
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Justification

It is preferable to delete the five-day minimum automatic suspension period in order to enable 
the independent review bodies to take a decision as quickly as possible.

‘Contract’ award decision is a technical clarification.

Amendment 31
ARTICLE 1, POINT 2 B 

Article 2, paragraph 3 a (new) (Directive 89/665/EEC) 

3a. When a body independent of the 
contracting authority has to review a 
contract award decision or a decision 
subsequent thereto, it shall notify the 
contracting authority without delay by fax 
or electronic means of the fact that the 
contracting authority cannot proceed to 
the conclusion of the contract for a period 
determined by the Member State where 
the body is established. The period cannot 
be less than five working days with effect 
from the day following the dispatch of the 
notification concerned. After considering 
all the documents supporting the review, 
and when it reaches the conclusion that 
the period of suspension referred to above 
should not be extended, the body may 
terminate at any time the requirement not 
to conclude the contract.

3a. Except where provided for in 
paragraph 3 and Article 1 (5), review 
procedures need not necessarily have an 
automatic suspensive effect on the 
contract award procedures to which they 
relate.

Justification

It is preferable to delete the 5-day minimum automatic suspension period in order to enable 
the independent review bodies to take a decision as quickly as possible.

Amendment 32
ARTICLE 1, POINT 2 C 

Article 2, paragraph 4 (Directive 89/665/EEC) 

4. The Member States may provide that, 
when considering whether to order 
interim measures, the body responsible for 

4. The Member States may provide that the 
body responsible for review procedures 
may take into account the probable 
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review procedures may take into account 
the probable consequences of the measures 
for all interests likely to be harmed, as well 
as the public interest, and may decide not 
to grant such measures when their negative 
consequences could exceed their benefits.

consequences of interim measures for all 
interests likely to be harmed, as well as the 
public interest, and may decide not to grant 
such measures when their negative 
consequences could exceed their benefits.

In making use of the option provided for 
in the first subparagraph, the Member 
States may not obstruct the application of 
Article 2f, when the contract concerned 
has been concluded in breach of Article 
1(4), Article 2(3a) or any one of Articles 
2a to 2e or in breach of an additional 
interim measure taken by the body 
responsible for review procedures and 
intended to extend the suspension of 
conclusion.
A decision not to grant interim measures 
shall not prejudice any other claim of the 
person seeking such measures.

A decision not to grant interim measures 
shall not prejudice any other claim of the 
person seeking such measures.

Amendment 33
ARTICLE 1, POINT 2 D)

Article 2, paragraph 6 (Directive 89/665/EEC)

“6. Except where provided for in 
Article 1(4) and Articles 2a to 2f, the effects 
of the exercise of the powers referred to in 
paragraph 1 on a contract concluded 
subsequent to its award shall be determined 
by national law.

“6. Except where provided for in Articles 2e 
and 2f, the effects of the exercise of the 
powers referred to in paragraph 1 on a 
contract concluded subsequent to its award 
shall be determined by national law.

In addition, except where a decision must be 
set aside prior to an award of damages, a 
Member State may make provision that, 
after the contract has been concluded in 
accordance with Article 1(4), Article 2(3), 
Articles 2a to 2e or Article 2f, the powers of 
the body responsible for review procedures 
shall be limited to granting damages to any 
person harmed by an infringement.”

In addition, except where a decision must be 
set aside prior to an award of damages, a 
Member State may make provision that, 
after the contract has been concluded in 
accordance with Article 1(5), Article 2(3), 
Articles 2a to 2e or Article 2f, the powers of 
the body responsible for review procedures 
shall be limited to granting damages to any 
person harmed by an infringement.” 
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Justification

Technical amendment.

Amendment 34
ARTICLE 1, POINT 3 

Article 2a, to 2f  (Directive 89/665/EEC) 

The following Articles 2a to 2f are 
inserted:

The following Articles 2a to 2g are 
inserted:

Amendment 35
ARTICLE 1, POINT 3 

Article 2a, title and paragraph 1 (Directive 89/665/EEC) 

“Article 2a “Article 2a

Standstill period
The Member States shall ensure that the 
persons referred to in Article 1(3) have 
sufficient time for effective review of the 
decisions taken by contracting authorities, 
by adopting the necessary provisions which 
respect the minimum conditions stated in 
paragraphs 2, 3 and 4 of this Article and 
in Articles 2b, 2c and 2d.

The Member States shall ensure that the 
persons referred to in Article 1(3) have 
sufficient time for effective review of the 
contract award decisions taken by 
contracting authorities, by adopting the 
necessary provisions which respect the 
minimum conditions stated in paragraph 2 
of this Article and in Article 2c.

Amendment 36
ARTICLE 1, POINT 3 

Article 2a, paragraph 2 (Directive 89/665/EEC) 

2. A contract may not be concluded 
following the decision to award a public 
contract falling within the scope of 
Directive 2004/18/EC before the expiry of 
a period of at least ten calendar days with 
effect from the day after the date on which 
the contract award decision is 
communicated to the tenderers concerned 
by fax or electronic means. The 
communication of the award decision to 

2. A contract may not be concluded 
following the decision to award a contract 
falling within the scope of Directive 
2004/18/EC before the expiry of a period 
of at least 12 calendar days with effect 
from the day after the date on which the 
contract award decision is sent to the 
tenderers or candidates concerned if fax or 
electronic means are used or, if other 
means of communication are used, before 
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each tenderer concerned shall be 
accompanied by a summary of the 
relevant reasons, as referred to in Article 
41(2) of Directive 2004/18/EC.

the expiry of a period of at least 17 
calendar days with effect from the day 
after the date on which the contract award 
decision is sent to the tenderers or 
candidates concerned. In the latter case 
Member States may also provide that a 
contract shall not be concluded before the 
expiry of at least 12 calendar days with 
effect from the day following the date of 
the receipt of the contract award decision, 
as evidenced by the acknowledgment of 
receipt.
The tenderer shall be deemed to be 
concerned if he or she has not yet been 
definitively excluded. An exclusion is 
definitive if it has been notified to the 
tenderer concerned and has either been 
considered lawful by an independent 
review body or has not been or can no 
longer be subject to a review procedure.
Concerned candidates are those who have 
not received notification of their exclusion 
before the notification of the decision to 
award the contract to the tenderers 
concerned.
The communication of the award decision 
to each tenderer concerned and, where 
appropriate, to each candidate concerned 
shall be accompanied:
- by a summary of the relevant reasons, as 
referred to in Article 41(2) of Directive 
2004/18/EC, subject to Article 41 (3) of 
that Directive, and
- by a precise statement of the exact 
standstill period applicable in accordance 
with the national provisions transposing 
this paragraph.

Justification

The standstill period begins on the day after the contracting authorities has sent the contract 
award decision by fax or e-mail. It should also be possible for the contracting authority’s 
reply to be sent by post. In view of the average lead times for postal delivery in the European 
Union, this option would involve extending the standstill period to 17 days.
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Amendment 37
ARTICLE 1, POINT 3

Article 2 a, paragraph 3 (new) (Directive 89/665/EEC)

3. By way of derogation from paragraph 
2, in the cases of urgency referred to in 
Article 38 (8) of Directive 2004/18/EC, the 
Member States may make provision that a 
contract may not be concluded following 
the decision to award a public contract 
before the expiry of a period of at least 
seven calendar days from the day after the 
date on which the contract award decision 
is communicated to the tenderers 
concerned by fax or electronic means. 
This period shall be automatically 
extended by three calendar days when a 
person referred to in Article 1 (3) notifies, 
within this period, the contracting 
authority concerned by fax or electronic 
means of his intention to seek review. The 
communication of the award decision to 
each tenderer concerned shall be 
accompanied by a summary of the 
relevant reasons referred to in Article 41 
(2) of Directive 2004/18/EC.

deleted

The Member States may apply the first 
subparagraph in the case of contracts 
based on a framework agreement or 
contracts awarded as part of dynamic 
purchasing systems within the meaning of 
Articles 1 (5) and 1 (6) respectively of 
Directive 2004/18/EC.

Justification

For the sake of simplicity it would seem necessary to delete derogations of the 7+3 kind, as 
they are likely to complicate the range of delaying options at tenderers’ disposal and so will 
not facilitate appeal procedures, which would be contrary to the original aims of the 
directive.

Amendment 38
ARTICLE 1, POINT 3

Article 2 a, paragraph 4 (new) (Directive 89/665/EEC)
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4. The periods referred to in paragraphs 2 
and 3 shall not apply in cases of extreme 
urgency within the meaning of Article 
31(1)(c) of Directive 2004/18/EC.

deleted

Justification

To be consistent, the derogatory conditions for application of the suspensive period have been 
transferred to Article 2b.

Amendment 39
ARTICLE 1, POINT 3

Article 2b, title, introduction and point (a) (new) (Directive 89/665/EEC)

Article 2b  Article 2b
Derogations from the standstill 

period
The Member States may provide that the 
periods referred to in Article 2a(2) and (3) 
do not apply in the following cases:

The Member States may provide that the 
periods referred to in Article 2a(2), shall 
not apply in the following cases:

(a) in the case of contracts based on a 
framework agreement concluded with a 
single economic operator as provided for 
in Article 32(3) of Directive 2004/18/EC;

(a) if Directive 2004/18/EC does not 
require prior publication of a contract 
notice in the Official Journal of the 
European Union;

Justification

To preserve the directive’s consistency and effectiveness and give precedence to simplicity in 
the provisions, it is proposed that derogations from standstill periods should be limited to 
cases where there is only one tenderer, that tenderer has received the contract and prior 
publication of a contract notice is not required. Such cases include cases of overriding 
urgency. The derogations do not concern contracts based on a framework agreement with 
further competition so as to avoid any risk of circumvention of the directive’s rules and 
objectives.

Amendment 40
ARTICLE 1, POINT 3

Article 2b, point (b) (new) (Directive 89/665/EEC)

(b) in the case of contracts based on a 
framework agreement concluded with 
several economic operators when such 
contracts have been awarded by 
application of the terms laid down in the 

(b) if the only tenderer concerned within 
the meaning of Article 2a(2) is the one 
who is awarded the contract;
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framework agreement, without reopening 
competition, as provided for in the first 
indent of the second subparagraph of 
Article 32(4) of Directive 2004/18/EC;

Justification

To preserve the directive’s consistency and effectiveness and give precedence to simplicity in 
the provisions, it is proposed that derogations from standstill periods should be limited to 
cases where there is only one tenderer, that tenderer has received the contract and prior 
publication of a contract notice is not required. Such cases include cases of overriding 
urgency. The derogations do not concern contracts based on a framework agreement with 
further competition so as to avoid any risk of circumvention of the directive’s rules and 
objectives.

Amendment 41
ARTICLE 1, POINT 3

Article 2b, point (c) (new) (Directive 89/665/EEC)

(c) in the case of contracts awarded in the 
context of an open procedure within the 
meaning of Article 1(11)(a) of Directive 
2004/18/EC when the contracting 
authority has received only the bid of the 
tenderer who is awarded the contract;

(c) in the case of contracts based on a 
framework agreement concluded with 
several economic operators when such 
contracts have been awarded by 
application of the terms laid down in the 
framework agreement, without reopening 
competition, as provided for in the first 
indent of the second subparagraph of 
Article 32(4) of Directive 2004/18/EC;

Justification

To preserve the directive’s consistency and effectiveness and give precedence to simplicity in 
the provisions, it is proposed that derogations from standstill periods should be limited to 
cases where there is only one tenderer, that tenderer has received the contract and prior 
publication of a contract notice is not required. Such cases include cases of overriding 
urgency. The derogations do not concern contracts based on a framework agreement with 
further competition so as to avoid any risk of circumvention of the directive’s rules and 
objectives.

Amendment 42
ARTICLE 1, POINT 3

Article 2b, points (d) and (e) (new) (Directive 89/665/EEC)

(d) in the case of contracts awarded in the 
context of a restricted procedure within 

deleted
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the meaning of Article 1(11)(b) of 
Directive 2004/18/EC when, apart from 
the economic operator to whom the 
contract is awarded, all the economic 
operators invited to submit a bid have 
already been the subject of a decision by 
the contracting authority which is 
amenable to review and which terminates 
their participation in the procedure for 
reasons other than the contract award 
criteria;
(e) in the case of contracts awarded in the 
context of a negotiated procedure within 
the meaning of Article 1(11)(d) of 
Directive 2004/18/EC when, apart from 
the economic operator to whom the 
contract is awarded, all the economic 
operators who have expressed interest in 
that procedure have already been the 
subject of a decision by the contracting 
authority which is amenable to review and 
which terminates their participation in the 
procedure for reasons other than the 
contract award criteria.

Justification

To preserve the directive’s consistency and effectiveness and give precedence to simplicity in 
the provisions, it is proposed that derogations from standstill periods should be limited to 
cases where there is only one tenderer, that tenderer has received the contract and prior 
publication of a contract notice is not required. Such cases include cases of overriding 
urgency. The derogations do not concern contracts based on a framework agreement with 
further competition, so as to avoid any risk of circumvention of the directive’s rules and 
objectives.

Amendment 43
ARTICLE 1, POINT 3

Article 2 c, title (new) and paragraph 1 (Directive 89/665/EEC)

Article 2c Article 2c

Time limits for applying for review
1. When the Member States provide that any 
application for a review of a contracting 
authority’s decision taken in the context of, 
or in relation with, a contract award 
procedure falling within the scope of 

1. When the Member States provide that any 
application for a review of a contracting 
authority’s decision taken in the context of, 
or in relation with, a contract award 
procedure falling within the scope of 
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Directive 2004/18/EC must be made before 
the expiry of a specified period, this period 
may not be less than ten calendar days with 
effect from the day following the date on 
which the contracting authority’s decision is 
communicated by fax or electronic means 
to the tenderer or candidate concerned. The 
communication of the contracting 
authority’s decision to each tenderer or 
candidate concerned shall be accompanied 
by a summary of the relevant reasons, as 
referred to in Article 41(2) of Directive 
2004/18/EC.

Directive 2004/18/EC must be made before 
the expiry of a specified period, this period 
shall be at least 12 calendar days with effect 
from the day following the date on which the 
contracting authority’s decision is sent to the 
tenderer or candidate if fax or electronic 
means are used or, if other means of 
communication are used, this period shall 
be at least 17 calendar days with effect 
from the day after the date on which the 
contracting authority’s decision is sent to 
the tenderer or candidate. In the latter case 
Member States may also provide that the 
time period shall end on the expiry of a 
period of at least 12 calendar days with 
effect from the day following the date of the 
receipt of the contracting authority’s 
decision, as evidenced by an 
acknowledgement of receipt. 
The communication of the contracting 
authority’s decision to each tenderer or 
candidate shall be accompanied by a 
summary of the relevant reasons. In the 
case of an application for review 
concerning decisions referred to in 
Article 2(1)(b) that are not subject to a 
specific notification, the time period shall 
be at least 12 calendar days from the date 
of its publication.

Justification

The standstill period should start the day after dispatch by the contracting authority, by fax or 
e-mail, of the decision awarding the contract. The contracting authority’s reply should also 
be sent by post. In view of average postal delivery times in the European Union, this option 
would mean extending the standstill period to 17 days.

Ten ‘calendar’ days is a technical clarification.

Amendment 44
ARTICLE 1, POINT 3

Article 2c, paragraph 2 (new) (Directive 89/665/EEC)
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2. The Member States which make use of 
the options provided for in Article 2a(3) 
may provide that the application for 
review referred to in paragraph 1 of this 
Article must be made within a period 
which may not be less than seven 
calendar days with effect from the day 
following the date on which the 
contracting authority’s decision is 
communicated by fax or electronic means 
to the tenderer or candidate concerned.

deleted

This period shall be automatically 
extended by three calendar days when a 
person referred to in Article 1(3) notifies, 
within this period, the contracting 
authority concerned by fax or electronic 
means of his intention to seek review. 
The communication of the contracting 
authority’s decision to each tenderer 
concerned shall be accompanied by a 
summary of the relevant reasons, as 
referred to in Article 41(2) of Directive 
2004/18/EC.

Justification

For the sake of simplicity it would seem necessary to delete derogations of the 7+3 kind, as 
they are likely to complicate the range of delaying options at tenderers’ disposal and so will 
not facilitate appeal procedures, which would be contrary to the original aims of the 
directive.

Amendment 45
ARTICLE 1, POINT 3

Article 2e, title and paragraph 1 (new) (Directive 89/665/EEC)

Article 2e  Article 2e
Illegal direct awards

– Ineffectiveness
1. The Member States shall ensure the 
effectiveness of the interlocutory 
procedures and the procedures for setting 
aside decisions referred to in Articles 1 
and 2(1)(a) and (b) in the case of illegal 
direct awards of contracts, in accordance 

1. The Member States shall ensure that a 
contract is considered ineffective by a 
review body independent of the 
contracting authority or that its 
ineffectiveness is the result of a decision 
of such a review body, if the contracting 
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with the conditions stated in paragraphs 
2, 3 and 4 of this Article.

authority has awarded a contract without 
prior publication of a contract notice in 
the Official Journal of the European 
Union without this being permissible in 
accordance with Directive 2004/18/EC.

Justification

It is important that illegal direct awards, which are the most serious violations of Community 
law in the area of public contracts, should be considered ineffective.

Amendment 46
ARTICLE 1, POINT 3

Article 2e, paragraph 2 (new) (Directive 89/665/EEC)

– Consequences of ineffectiveness
2. When a contracting authority considers 
that it is permitted, in the light of the 
applicable Community law, not to initiate 
a formal procedure consisting of prior 
publicity and competitive tendering in 
respect of the award of a public contract, 
the amount of which exceeds the relevant 
threshold under Directive 2004/18/EC, the 
contracting authority shall, prior to the 
conclusion of the contract in question, 
take the following two measures:

2. The consequences of a contract being 
considered ineffective shall be provided 
for by national legal systems.

(a) adopt an award decision which has no 
contractual effect and which is amenable 
to review within the meaning of Articles 1 
and 2 of this Directive;
(b) publish a notice ensuring a sufficient 
degree of publicity and containing at least 
the information mentioned in the Annex 
to this Directive.

National law may therefore provide for 
the retroactive cancellation of all 
contractual obligations or limit the scope 
of the cancellation to those obligations 
which still have to be performed. In the 
latter case, Member States shall provide 
for the application of other penalties 
within the meaning of Article 2f(2).

The publication of a notice in accordance 
with Articles 35(4) and 36 of Directive 
2004/18/EC shall fulfil the conditions 
stated in subparagraph (b) of this 
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paragraph.

Justification

National legal systems should decide on the consequences of a contract being considered 
ineffective.

Amendment 47
ARTICLE 1, POINT 3

Article 2e, paragraph 3 (new) (Directive 89/665/EEC)

– Derogation from ineffectiveness
3. A contract may be concluded following 
the contract award decision referred to in 
paragraph 2 only after the expiry of a 
period of at least ten calendar days with 
effect from the day following the date on 
which the notice mentioned in paragraph 
2(b) was given the requisite publicity.

3. Member States may provide that the 
review body independent of the 
contracting authority may not consider a 
contract ineffective, even though it has 
been awarded illegally on the grounds 
mentioned in paragraph 1, if the review 
body finds, after having examined all 
relevant aspects, that overriding reasons 
relating to a general interest of a non-
economic nature require that the effects 
of the contract should be maintained. In 
this case Member States shall provide for 
alternative penalties within the meaning 
of Article 2f(1), which shall be applied 
instead. 

Justification

Derogations from the ineffectiveness of contracts are limited to cases in which overriding 
reasons relating to a general interest of a non-economic nature so require. In such cases 
there must be an option to consider alternative penalties.

Amendment 48
ARTICLE 1, POINT 3

Article 2, paragraph 4 (new) (Directive 89/665/EEC)

– Transparency
4. Paragraphs 2 and 3 shall not apply 
either in cases of extreme urgency within 

4. Member States may provide that 
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the meaning of Article 31(1)(c) of 
Directive 2004/18/EC or to contracts 
explicitly excluded in accordance with 
Articles 12 to 18 thereof.

paragraph 1 shall not apply, if

– the contracting authority considers that 
the award of a contract without prior 
publication of a contract notice in the 
Official Journal of the European Union is 
permissible in accordance with Directive 
2004/18/EC, and
– the contracting authority has published 
a notice of intention to conclude the 
contract in the Official Journal of the 
European Union, as referred to in Article 
3a, and
– the contract has not been concluded 
before the expiry of a period of at least 12 
calendar days with effect from the day 
following the date of publication of the 
notice referred to in the second indent.

Justification

In the case of illegal direct awards, transparency should be based primarily on a system of 
publication before the contract is signed (publication of the information / minimum 12 days’ 
notice / final validation of the contract).

The phrase ‘a sufficient degree of publicity’ would seem too open to interpretation. It is 
proposed here to replace it with an explicit requirement to publish the information in the 
Official Journal of the European Union. 

Amendment 49
ARTICLE 1, POINT 3

Article 2f, title and paragraph 1 (new) (Directive 89/665/EEC)

Article 2f Article 2f

Infringements of this Directive; 
penalties
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1. The Member States shall ensure 
compliance with, on the one hand, the 
periods provided for in Articles 1(4) and 
2a(2) and (3) and, on the other hand, 
Article 2e, in accordance with the 
conditions stated in paragraphs 2, 3 and 4 
of this Article.

1. In cases of infringement of Article 1(5), 
Article 2(3) or Article 2a(2), Member 
States shall provide for ineffectiveness in 
accordance with Article 2e(1) to (3) or 
alternative penalties.

Member States may provide that the 
review body independent of the 
contracting authority shall decide, after 
having assessed all relevant aspects, 
whether the contract should be considered 
ineffective or whether alternative 
penalties should be imposed. 

Justification

In the case of minor violations, that is, simple infringements of the formal rules of this 
directive – particularly infringements of the standstill periods, a range of suitable penalties 
could be envisaged, provided they remain effective, proportionate and dissuasive. For 
instance, such penalties could consist in imposing fines or reducing the duration of the 
contract, and could not take the form of awarding damages. They could also entail 
ineffectiveness of the contract.

Amendment 50
ARTICLE 1, POINT 3

Article 2f, paragraph 2 (new) (Directive 89/665/EEC)

2. The conclusion of a contract in breach 
of the provisions referred to in paragraph 
1 shall be considered ineffective.

2. The option referred to in paragraph 1 
of providing for penalties as an 
alternative to ineffectiveness shall not 
apply in cases: 
– of infringement of Article 1(5), Article 
2(3) or Article 2a(2), and
– of serious violation of Community 
provisions in the field of public 
procurement, such as violation of the 
principles for the award of contracts, 
including the principles of equal 
treatment, non-discrimination or 
transparency referred to in Article 2 of 
Directive 2004/18/EC.
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Justification

The most serious violations should result in annulment, without the option of alternative 
penalties. This applies especially to cases where infringement of the formal rules of this 
directive go hand in hand with serious violation of the Community provisions on public 
contracts (especially violation of the basic principles for awarding such contracts).

Amendment 51
ARTICLE 1, POINT 3

Article 2f, paragraph 3 (new) (Directive 89/665/EEC)

3. By way of derogation from paragraph 
2, the Member States may provide that a 
contract which has been concluded in 
breach of the provisions referred to in 
paragraph 1 nevertheless has certain 
effects between the parties concerned or 
with regard to third parties, on account of 
the end of a limitation period, which 
cannot be less than six months with effect 
from the effective date of conclusion.

3. Alternative penalties must be effective, 
proportionate and dissuasive. Alternative 
penalties may include the imposition of 
fines on the contracting authority or the 
shortening of the duration of the contract.

The derogation provided for in the first 
subparagraph may also be applied when, 
in connection with a review seeking to 
establish a conclusion in breach of the 
provisions referred to in paragraph 1 and 
the consequences thereof, a review body 
independent of the contracting authority 
finds that certain overriding reasons 
relating to a general interest of a non-
economic nature require in the case 
concerned that some effects of the 
contract should not be challenged.

Member States may confer on the review 
body broad discretion to take into account 
all the relevant factors, including the 
seriousness of the infringement, the 
behaviour of the contracting authority 
and, in the cases referred to in 
Article 2e(2), the extent to which the 
contract remains in force.

The award of damages shall not constitute 
an appropriate penalty within the 
meaning of this paragraph.

Justification

In the case of minor violations, that is, simple infringements of the formal rules of this 
directive – particularly infringements of the standstill periods, a range of suitable penalties 
could be envisaged, provided they remain effective, proportionate and dissuasive. For 
instance, such penalties could consist in imposing fines or reducing the duration of the 
contract, and could not take the form of awarding damages. They could also entail 
ineffectiveness of the contract.
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Amendment 52
ARTICLE 1, POINT 3

Article 2f, paragraph 4 (new)(Directive 89/665/EEC)

4. The Member States shall lay down the 
rules on penalties applicable in the case of 
conclusion of a contract in breach of the 
provisions referred to in paragraph 1, 
when the circumstances referred to in 
paragraph 3 occur or when extreme 
urgency within the meaning of Article 
31(1)(c) of Directive 2004/18/EC has been 
invoked by a contracting authority even 
though all the conditions provided for by 
that provision were not met.

deleted

The penalties provided for must be 
effective, proportionate and dissuasive.
The Member States shall notify those 
provisions to the Commission by [18 
months after the date of publication of 
this Directive in the Official Journal of 
the European Union] at the latest, and 
shall notify it without delay of any 
subsequent amendment affecting them.

Amendment 53
ARTICLE 1, POINT 3

Article 2g (new) (Directive 89/665/EEC) (new)

Article 2g
 Time limits

1. The Member States may provide that 
applications for a review in accordance 
with Article 2e(1) must be made:
(a) before the expiry of at least 60 
calendar days with effect from the day 
following the date on which the 
contracting authority has published a 
contract award notice in accordance with 
Articles 35(4), 36 and 37 of Directive 
2004/18/EC, provided that the notice 
contains the grounds for the contracting 
authority’s decision to award the contract 
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without prior publication of a contract 
notice in the Official Journal of the 
European Union, and
(b) in any case before the expiry of at least 
six months with effect from the day 
following the date of the conclusion of the 
contract.
2. In all other cases, including 
applications for a review in accordance 
with Article 2f(1), the time limits for 
applications for a review shall be 
determined by national law, subject to 
Article 2c.

Justification

The proposal here is to complement the prior information system with the option of 
publication after the event, that is, after the contract has actually been signed. In such cases 
the time limit for applications for review is increased to two months. This time limit is six 
months in the event of non-publication, counting from the day following the date of awarding 
the contract.

Amendment 54
ARTICLE 1, POINT 4

Article 3 (Directive 89/665/EEC) 

(4) Article 3 is amended as follows: (4) Article 3 is amended as follows:

(a) Paragraphs 1 and 2 are replaced by the 
following text:

(a) Paragraphs 1 and 2 are replaced by the 
following text:

“Corrective mechanism
“1. The Commission may invoke the 
procedures provided for in paragraphs 2 to 
5 if it considers that a serious infringement 
of Community provisions in the field of 
public procurement has been committed 
during a contract award procedure falling 
within the scope of Directive 2004/17/EC 
or with regard to Article 27(a) of the 
Directive in the case of contracting 
entities to which this provision applies.

“1. The Commission may invoke the 
procedure provided for in paragraphs 2 to 5 
when, before conclusion of a contract, it 
considers that a serious infringement of 
Community provisions in the field of 
public procurement has been committed 
during a contract award procedure falling 
within the scope of Directive 2004/18/EC.

2. The Commission shall notify the 
Member State and the contracting 
authority concerned of the reasons which 
have led it to conclude that a serious 

2. The Commission shall notify the 
Member State concerned of the reasons 
which have led it to conclude that a serious 
infringement has been committed and 
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infringement has been committed and 
request its correction.

request its correction.”

It shall allow the Member State concerned 
a reasonable period within which to reply, 
regard being had to the circumstances of 
the case in point.”
(b) in paragraph 3, the opening sentence is 
replaced by the following:

(b) in paragraph 3, the opening sentence is 
replaced by the following:

“Within the period referred to in paragraph 
2, the Member State concerned shall 
communicate to the Commission:”.

“Within 21 days of receipt of the 
notification referred to in paragraph 2, the 
Member State concerned shall 
communicate to the Commission:”.

Amendment 55
ARTICLE 1, POINT 4 C A (new)

Article 3 a (new) (Directive 89/665/EEC) (new)

(ca) The following Article 3a is inserted:
“Article 3a

The notice referred to in Article 2e(4), 
second indent, the format of which the 
Commission shall adopt in accordance 
with the procedure referred to in 
Article 3b(2), shall contain the following 
information: the name and address of the 
contracting authority, a description of the 
contract’s purpose, the grounds for the 
contracting authority’s decision to award 
the contract without prior publication of a 
contract notice in the Official Journal of 
the European Union, the name and 
address of the economic operator to whom 
the contract has been awarded, the exact 
duration of the suspensive period 
applicable under the national provisions 
for transposing this paragraph and, where 
appropriate, any other information 
considered necessary by the contracting 
authority.”

Justification

As many of the contracts concerned are cross-border contracts and the standstill periods will 
vary depending on the choice made by each Member State, it is essential to ensure that in 
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each case the information sent by the contracting authority also specifies the period of notice 
that the candidate will have for applying for a review.

But some of the information originally specified now seems unnecessary. This is certainly true 
of the amount of the contract, which tenderers do not need in order to know whether, from 
their point of view, the decision not to engage in a competition procedure was justified.

Amendment 56
ARTICLE 1, POINT 4 C B (new)

Article 3b (new) (Directive 89/665/EEC) (new) 

(cb) The following Article 3a is inserted:
 “Article 3b

1. The Commission shall be assisted by 
the Advisory Committee for Public 
Contracts set up by Article 1 of Decision 
71/306/EEC(25), hereafter ‘the 
Committee’.
2. In cases where reference is made to this 
paragraph, Articles 3 and 7 of Decision 
1999/468/EC shall apply, with due regard 
for the provisions of Article 8 of that 
Decision.
3. The Committee shall adopt its internal 
rules.”

Amendment 57
ARTICLE 1, POINT 5

Article 4 (Directive 89/665/EEC) 

1. The Member States shall communicate 
to the Commission each year information 
on the operation of the national review 
procedures which have occurred during 
the previous calendar years. The 
Commission shall determine, in 
consultation with the Advisory Committee 
for Public Contracts, the subject matter 
and nature of such information.

The Commission may request the Member 
States, in consultation with the Advisory 
Committee for Public Contracts, to 
provide it with information on the 
operation of the national review 
procedures.

2. Not later than six years with effect from 
[18 months after the date of publication of 
this Directive in the Official Journal of 
the European Union], the Commission, in 
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consultation with the Advisory Committee 
for Public Contracts, shall review the 
manner in which the provisions of this 
Directive have been implemented and, if 
necessary, make proposals for 
amendments.”

Amendment 58
ARTICLE 1, POINT 6

Annex I (Directive 89/665/EEC) 

(6) The text in Annex I to this Directive is 
added as an Annex.

deleted

Amendment 59
ARTICLE 2, POINT 1 A)

Article 1, paragraph 1 (Directive 92/13/EEC)

“Scope and availability of review 
procedures

1. This Directive shall apply to contracts 
referred to in Directive 2004/17/EC unless 
such contracts are excluded in accordance 
with Article 5(2), Articles 18 to 26, Articles 
29 and 30, or Article 62 of that Directive. 

Contracts within the meaning of this 
Directive shall include works, supply, and 
service contracts, framework agreements, 
and dynamic purchasing systems.

1. The Member States shall take the 
measures necessary to ensure that, as 
regards contract award procedures falling 
within the scope of Directive 2004/17/EC of 
the European Parliament and of the Council, 
decisions taken by contracting entities may 
be reviewed effectively and, in particular, as 
rapidly as possible in accordance with the 
conditions set out in Articles 2 to 2f of this 
Directive, on the grounds that such decisions 
have infringed Community law in the field 
of public procurement or national rules 
transposing that law.

1a. The Member States shall take the 
measures necessary to guarantee that, as 
regards contracts falling within the scope of 
Directive 2004/17/EC of the European 
Parliament and of the Council, decisions 
taken by contracting entities may be 
reviewed effectively and, in particular, as 
rapidly as possible in accordance with the 
conditions set out in Articles 2 to 2f of this 
Directive, on the grounds that such decisions 
have infringed Community law in the field 
of public procurement or national rules 
transposing that law.
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Justification

To ensure that the reform plan is effective and covers all the cases open to applications for 
review by tenderers, the scope of the review directive should be clarified by being so defined 
as to correspond exactly to the scope of Directive 2004/18/EC.

Amendment 60
ARTICLE 2, POINT 1 B)

Article 1, paragraph 3 (Directive 92/13/EEC) 

“3. The Member States shall ensure that 
the review procedures are available, under 
detailed rules which the Member States 
may establish, at least to any person having 
or having had an interest in obtaining a 
particular public contract and who has been 
or risks being harmed by an alleged 
infringement.”

(Does not affect English version.)

Amendment 61
ARTICLE 2, POINT 1 C)

Article 1, paragraph 4 (Directive 92/13/EEC) 

“4. The Member States may require that 
the person wishing to use a review 
procedure has notified the contracting 
entity by fax or electronic means of the 
alleged infringement and of his intention to 
seek review. In that case, the Member 
States shall ensure that no minimum 
period is imposed between the time when 
the notification is sent to the contracting 
entity and the time when an application 
for review is lodged with the body 
responsible for review procedures.

“4. The Member States may require that 
the person wishing to use a review 
procedure has notified the contracting 
entity of the alleged infringement and of 
his intention to seek review, provided that 
this does not affect the standstill period in 
accordance with Article 2a(2) or any 
other time limits for applying for a review 
in accordance with Article 2c.

Similarly, the Member States may require 
that the person concerned first seek 
review with the contracting authority. In 
that case, the Member States shall ensure 
that the submission of such an application 
for review by fax or electronic medium 
results in immediate suspension of the 
possibility of proceeding to the conclusion 
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of the contract.
The automatic suspension referred to in 
the second subparagraph shall end at the 
expiry of a period which may not be less 
than five working days with effect from 
the day following the date on which the 
contracting entity has sent its reply by fax 
or electronic means.
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Amendment 62
ARTICLE 2, POINT 1 (C)

Article 1, paragraph 5 (Directive 92/13/EEC) 

Justification

The standstill period should start the day after dispatch by the contracting authority, by fax or 
e-mail, of the decision awarding the contract. The contracting authority’s reply should also 
be sent by post. In view of average postal delivery times in the European Union, this option 
would mean extending the standstill period to 17 days

5. In the case of a review relating to the 
circumstances in which the submissions 
by fax or electronic means referred to in 
paragraph 4 did or did not occur, the body 
responsible for review procedures, 
independent of the contracting entity, 
shall in particular consider all reasonable 
and relevant evidence which is 
communicated to it by the authors of such 
submissions and which confirm that the 
submissions were sent and that they were 
received by the addressees.”

5. The Member States may require that 
the person concerned first seek review 
with the contracting entity. In that case, 
the Member States shall ensure that the 
submission of such an application for 
review results in immediate suspension of 
the possibility to conclude the contract.

The Member States shall decide on the 
appropriate means of communication, 
including fax or electronic means, to be 
used for applications for review in 
accordance with subparagraph 1.
The automatic suspension referred to in 
the first subparagraph shall end at the 
expiry of a period which may not be less 
than 12 calendar days with effect from the 
day following the date on which the 
contracting entity has sent a reply if fax 
or electronic means are used or 17 
calendar days with effect from the day 
following the date on which the 
contracting entity has sent a reply if other 
means of communication are used. In the 
latter case Member States may also 
provide that the automatic suspension 
shall end before the expiry of at least 12 
calendar days with effect from the day 
following the date of the receipt of a reply, 
as evidenced by an acknowledgement of 
receipt.
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It is also preferable to extend to 12 days the period of automatic suspension generated by an 
application to the contracting entity for prior review. 

Amendment 63

ARTICLE 2, POINT 1 A A) (new)
Article 2, paragraph 2 (Directive 92/13/EEC)

aa) Paragraph 2 is amended as follows: 

“2. The powers specified in paragraph 1 
and in Articles 2e and 2f may be conferred 
on separate bodies responsible for different 
aspects of the review procedure.”

Amendment 64

ARTICLE 2, POINT 2 A)
Article 2, paragraph 3 (Directive 92/13/EEC) 

  “– Automatic suspension
“3. Except where provided for in 
Article 1(4) and Articles 2a to 2f, review 
procedures need not necessarily have an 
automatic suspensive effect on the contract 
award procedures to which they relate.”

3. When a body of first instance, which is 
independent of the contracting entity, has 
to review a contract award decision, the 
Member State shall ensure that the 
contracting entity cannot conclude the 
contract before the review body has taken a 
decision either on the request for 
provisional measures or on the substance 
of the application for review. The period of 
suspension shall end no earlier than on 
expiry of the period of the ‘standstill’ kind 
referred to in Articles 2a(2) and 2f(4).”

Justification

Technical clarification.
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Amendment 65
ARTICLE 2, POINT 2 (B)

Article 2, paragraph 3a (Directive 92/13/EEC) 

“3a. When a body independent of the 
contracting entity has to review a contract 
award decision or a decision subsequent 
thereto, it shall notify the contracting 
entity without delay by fax or electronic 
means of the fact that the contracting 
entity cannot proceed to the conclusion of 
the contract for a period determined by 
the Member State where the body is 
established. The period cannot be less 
than five working days with effect from 
the day following the dispatch of the 
notification concerned. After considering 
all the documents supporting the review, 
and when it reaches the conclusion that 
the period of suspension referred to above 
should not be extended, the body may 
terminate at any time the requirement not 
to conclude the contract.”

“3. Except where provided for in 
paragraph 3 and Article 1(5), review 
procedures need not necessarily have an 
automatic suspensive effect on the 
contract award procedures to which they 
relate.”

Justification

It is preferable to scrap the automatic suspension period of at least five days, so as to allow 
the independent review authorities to act as rapidly as possible.

Amendment 66
ARTICLE 2, POINT 2 (C)

Article 2, paragraph 4 (Directive 92/13/EEC) 

4. The Member States may provide that, 
when considering whether to order 
interim measures, the body responsible for 
review procedures may take into account 
the probable consequences of such 
measures for all the interests likely to be 
harmed, as well as the public interest, and 
may decide not to grant such measures 
when their negative consequences could 
exceed their benefits.

4. The Member States may provide that the 
body responsible for review procedures 
may take into account the probable 
consequences of such measures for all the 
interests likely to be harmed, as well as the 
public interest, and may decide not to grant 
such measures when their negative 
consequences could exceed their benefits.
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In making use of the option provided for 
in the first subparagraph, the Member 
States may not obstruct the application of 
Article 2f, when the contract concerned 
has been concluded in breach of Article 
1(4), Article 2(3a) or any one of Articles 
2a to Article 2e or in breach of an 
additional interim measure taken by the 
body responsible for review procedures 
and intended to extend the suspension of 
conclusion.

A decision not to grant interim measures 
shall not prejudice any other claim of the 
person seeking such measures.

A decision not to grant interim measures 
shall not prejudice any other claim of the 
person seeking such measures.

Amendment 67
ARTICLE 2, POINT 2 (D)

Article 2 paragraph 6 (Directive 92/13/EEC) 

6. Except where provided for in Article 
1(4) and Articles 2a to 2f, the effects of the 
exercise of the powers referred to in 
paragraph 1 of this Article on a contract 
concluded subsequent to its award shall be 
determined by national law.

6. Except where provided for in Articles 2e 
and 2f, the effects of the exercise of the 
powers referred to in paragraph 1 of this 
Article on a contract concluded subsequent 
to its award shall be determined by national 
law.

Furthermore, except where a decision must 
be set aside prior to the award of damages, 
a Member State may provide that, after the 
conclusion of a contract in accordance with 
Article 1(4), Article 2(3) or Articles 2a to 
2f, the powers of the body responsible for 
review procedures shall be limited to 
awarding damages to any person harmed 
by an infringement.

Furthermore, except where a decision must 
be set aside prior to the award of damages, 
a Member State may provide that, after the 
conclusion of a contract in accordance with 
Article 1(5), Article 2(3) or Articles 2a to 
2f, the powers of the body responsible for 
review procedures shall be limited to 
awarding damages to any person harmed 
by an infringement.

Amendment 68
ARTICLE 2, POINT 3

Article 2 a, paragraph 1 (Directive 92/13/EEC)

3) The following Articles 2a to 2f are 
inserted:

3) The following Articles 2a to 2g are 
inserted:
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  “Article 2a “Article 2a

Standstill period

1. The Member States shall ensure that the 
persons referred to in Article 1(3) have 
sufficient time for effective review of the 
decisions taken by contracting authorities, 
by adopting the necessary provisions which 
respect the minimum conditions stated in 
paragraphs 2, 3 and 4 of this Article and in 
Articles 2b, 2c and 2d.

1. The Member States shall ensure that the 
persons referred to in Article 1(3) have 
sufficient time for effective review of the 
contract award decisions taken by 
contracting authorities, by adopting the 
necessary provisions which respect the 
minimum conditions stated in paragraph 2 
of this Article and in Article 2c.

Amendment 69
ARTICLE 2, POINT 3

Article 2 a, subparagraphs 2-4 (Directive 92/13/EEC) 

2. A contract may not be concluded 
following the decision to award a public 
contract falling within the scope of 
Directive 2004/17/EC before the expiry of 
a period of at least ten calendar days with 
effect from the day after the date on which 
the contract award decision is 
communicated to the tenderers concerned 
by fax or electronic means. The 
communication of the award decision to 
each tenderer concerned shall be 
accompanied by a summary of the 
relevant reasons, as referred to in Article 
49(2) of Directive 2004/17/EC.

2. A contract may not be concluded 
following the decision to award a contract 
falling within the scope of Directive 
2004/18/EC before the expiry of a period 
of at least 12 calendar days with effect 
from the day after the date on which the 
contract award decision is sent to the 
tenderers or candidates concerned if fax or 
electronic means are used or, if other 
means of communication are used, before 
the expiry of a period of at least 17 
calendar days with effect from the day 
after the date on which the contract award 
decision is sent to the tenderers or 
candidates concerned. In the latter case 
Member States may also provide that a 
contract shall not be concluded before the 
expiry of at least 12 calendar days with 
effect from the day following the date of 
receipt of the contract award decision, as 
evidenced by the acknowledgement of 
receipt.
Tenderers shall be deemed to be 
concerned if they have not yet been 
definitively excluded. An exclusion is 
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definitive if it has been notified to the 
tenderer concerned and has either been 
considered lawful by an independent 
review body or has not been or can no 
longer be subject to a review procedure.
Candidates concerned are those who have 
not received notification of their exclusion 
before the award decision is notified to the 
tenderers concerned. 
The communication of the award decision 
to each tenderer and, where appropriate, 
to each candidate concerned shall be 
accompanied by 

- a summary of the relevant reasons, as 
referred to in Article 49(2) of Directive 
2004/17/EC, and
- a reference to the exact duration of the 
standstill period applicable under the 
national provisions for transposing this 
paragraph.

3. By way of derogation from paragraph 
2, in the cases of urgency referred to in 
Article 45(8) of Directive 2004/17/EC, the 
Member States may make provision that a 
contract may not be concluded following 
the decision to award a public contract 
before the expiry of a period of at least 
seven calendar days with effect from the 
day after the date on which the contract 
award decision is communicated to the 
tenderers concerned by fax or electronic 
means. This period shall be automatically 
extended by three calendar days when a 
person referred to in Article 1(3) of this 
Directive notifies, within this period, the 
contracting authority concerned by fax or 
electronic means of his intention to seek 
review. The communication of the award 
decision to each tenderer concerned shall 
be accompanied by a summary of the 
relevant reasons, as referred to in Article 
49(2) of Directive 2004/17/EC.

The Member States may apply the first 
subparagraph in the case of contracts 
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based on a framework agreement within 
the meaning of Article 1(4) and Article 
14(2) and (3) of Directive 2004/17/EC or 
contracts awarded as part of dynamic 
purchasing systems within the meaning of 
Article 1(5) and Article 15 thereof.

4. The periods referred to in paragraphs 2 
and 3 shall not apply in cases of extreme 
urgency within the meaning of Article 
40(3)(d) of Directive 2004/17/EC.

Justification

The standstill period begins the day after the contracting authority has sent the contract 
award decision by fax or email. It should also be possible for the contracting authority to 
send its reply by post. In view of average postal delivery times in the European Union, this 
option would mean extending the standstill period to 17 days.

Amendment 70
ARTICLE 2, POINT 3

Article 2 b (Directive 92/13/EEC) 

Article 2b Article 2b

Derogations from the standstill period
1. The Member States may provide that the 
periods referred to in Article 2a(2) and (3) 
do not apply in the following cases:

The Member States may provide that the 
periods referred to in Article 2a(2) do not 
apply in the following cases:

(a) in the case of contracts based on a 
framework agreement concluded with a 
single economic operator in accordance 
with Articles 14(2) and 40(3)(i) of 
Directive 2004/17/EC;

(a) if Directive 2004/17/EC does not 
require prior publication of a contract 
notice in the Official Journal of the 
European Union;

(b) in the case of contracts awarded in the 
context of an open procedure within the 
meaning of Article 1(9)(a) of Directive 
2004/17/EC when the contracting entity 
has received only the bid of the tenderer 
who is awarded the contract;

(b) if the only tenderer concerned within 
the meaning of Article 2a(2) is the one 
who is awarded the contract;

(c) in the case of contracts awarded in the 
context of a restricted procedure within 
the meaning of Article 1(9)(b) of Directive 

(c) in the case of contracts based on a 
framework agreement as provided for in 
Article 14 of Directive 2004/17/EC.
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2004/17/EC when, apart from the 
economic operator to whom the contract 
is awarded, all the economic operators 
invited to submit a bid have already been 
the subject of a decision by the 
contracting entity which is amenable to 
review and which terminates their 
participation in the procedure for reasons 
other than the contract award criteria;

(d) in the case of contracts awarded in the 
context of a negotiated procedure within 
the meaning of Article 1(9)(c) of Directive 
2004/17/EC when, apart from the 
economic operator to whom the contract 
is awarded, all the economic operators 
who have expressed interest in that 
procedure have already been the subject 
of a decision by the contracting entity 
which is amenable to review and which 
terminates their participation in the 
procedure for reasons other than the 
contract award criteria.

Justification

To preserve the directive’s consistency and effectiveness and give precedence to simplicity in 
the provisions, it is proposed that derogations from standstill periods should be limited to 
cases where there is only one tenderer, that tenderer has received the contract and prior 
publication of a contract notice is not required. Such cases include cases of overriding 
urgency. 

Amendment 71
ARTICLE 2, POINT 3

Article 2 c, paragraph 1 (Directive 92/13/EEC)

Article 2c Article 2c

Time limits applying for a review

1. When the Member States provide that any 
application for a review of a contracting 
entity’s decision taken in the context of, or 
in relation with, a contract award procedure 
falling within the scope of Directive 
2004/17/EC must be made before the expiry 
of a specified period, this period may not be 
less than ten calendar days with effect from 

When the Member States provide that any 
application for a review of a contracting 
entity’s decision taken in the context of, or 
in relation with, a contract award procedure 
falling within the scope of Directive 
2004/17/EC must be made before the expiry 
of a specified period, this period shall be at 
least 12 calendar days with effect from the 
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the day following the date on which the 
contracting entity’s decision is 
communicated by fax or electronic means 
to the tenderer or candidate concerned. The 
communication of the contracting entity’s 
decision to each tenderer or candidate 
concerned shall be accompanied by a 
summary of the relevant reasons, as referred 
to in Article 49(2) of Directive 2004/17/EC.

day following the date on which the 
contracting entity’s decision is sent to the 
tenderer or candidate if fax or electronic 
means are used or, if other means of 
communication are used, this period shall 
be at least 17 calendar days with effect 
from the day after the date on which the 
contracting entity’s decision is sent to the 
tenderer or candidate. In the latter case 
Member States may also provide that the 
period shall end upon the expiry of at least 
12 calendar days with effect from the day 
following the date of receipt of the 
contracting entity’s decision, as evidenced 
by the acknowledgement of receipt. 
The contracting entity’s decision shall be 
communicated to each tenderer or 
candidate, accompanied by a summary of 
the relevant reasons. In the case of an 
application for a review concerning 
decisions referred to in Article 2(1)(b) that 
are not subject to a specific notification, the 
time period shall be at least 12 days with 
effect from the date of its publication.

2. The Member States which make use of 
the options provided for in Article 2a(3) 
may provide that the application for review 
referred to in paragraph 1 of this Article 
must be made within a period which may 
not be less than seven calendar days with 
effect from the day following the date on 
which the contracting entity’s decision is 
communicated by fax or electronic means 
to the tenderer or candidate concerned. 
This period shall be automatically extended 
by three calendar days when a person 
referred to in Article 1(3) notifies, within 
this period, the contracting entity 
concerned by fax or electronic means of his 
intention to seek review.
The communication of the contracting 
entity’s decision to each tenderer 
concerned shall be accompanied by a 
summary of the relevant reasons referred to 
in Article 49(2) of Directive 2004/17/EC.
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Justification

The standstill period should start the day after dispatch by the contracting authority, by fax or 
e-mail, of the decision awarding the contract. The contracting authority’s reply should also 
be sent by post. In view of average postal delivery times in the European Union, this option 
would mean extending the standstill period to 17 days. 

Amendment 72
ARTICLE 2, POINT 3

Article 2 e, title and paragraph 1 (Directive 92/13/EEC) 

‘Article 2e ‘Article 2e

Illegal direct awards

- Ineffectiveness

1. The Member States shall ensure the 
effectiveness of the interlocutory 
procedures and the procedures for setting 
aside decisions referred to in Articles 1 
and 2(1)(a), (b) and (c) in the case of 
illegal direct awards of contracts, in 
accordance with the conditions stated in 
paragraphs 2, 3 and 4 of this Article.

1. The Member States shall ensure that a 
contract is considered ineffective by a 
review body independent of the 
contracting entity or that its 
ineffectiveness is the result of a decision 
of such a review body, if the contracting 
entity has awarded a contract without 
prior publication of a contract notice in 
the Official Journal of the European 
Union without this being permissible in 
accordance with Directive 2004/17/EC.’

Justification

It is important that illegal direct awards, which are the most serious violation of Community 
public procurement law, are considered ineffective. 

Amendment 73
ARTICLE 2, POINT 3

Article 2 e, paragraph 2 (Directive 92/13/EEC) 

2. When a contracting entity considers 
that it is permitted, in the light of the 
applicable Community law, not to initiate 
a formal procedure consisting of prior 
publicity and competitive tendering in 

- Consequences of ineffectiveness

2. The consequences of a contract being 
considered ineffective shall be provided 
for by national legal systems. 
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respect of the award of a public contract, 
the amount of which exceeds the relevant 
threshold under Directive 2004/17/EC, the 
contracting entity shall, prior to the 
conclusion of the contract in question, 
take the following two measures:
(a) adopt an award decision which has no 
contractual effect and which is amenable 
to review within the meaning of Articles 1 
and 2 of this Directive;

National law may therefore provide for 
the retroactive cancellation of all 
contractual obligations or limit the scope 
of the cancellation to those obligations 
which still have to be performed. In the 
latter case, Member States shall provide 
for the application of other penalties 
within the meaning of Article 2f(2).’

(b) publish a notice ensuring a sufficient 
degree of publicity and containing at least 
the information mentioned in the Annex 
to this Directive. 

The publication of a notice in accordance 
with Articles 43 and 44 of 
Directive 2004/17/EC shall fulfil the 
conditions stated in subparagraph (b) of 
this paragraph.

Justification

National legal systems should decide on the consequences for contractual obligations of a 
contract being considered ineffective. 

Amendment 74
ARTICLE 2, POINT 3

Article 2 e, paragraph 3 (Directive 92/13/EEC) 

3. A contract may be concluded following 
the contract award decision referred to in 
paragraph 2 only after the expiry of a 
period of at least ten calendar days with 
effect from the day following the date on 
which the notice mentioned in paragraph 
2(b) was given the requisite publicity.

- Derogation from ineffectiveness

3. Member States may provide that the 
review body independent of the 
contracting entity may not consider a 
contract ineffective, even though it has 
been awarded illegally on the grounds 
mentioned in paragraph 1, if the review 
body finds, after having examined all 
relevant aspects, that overriding reasons 
relating to a general interest of a non-
economic nature require that the effects 
of the contract should be maintained. In 
this case Member States shall provide for 
alternative penalties within the meaning 
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of Article 2f(2), which shall be applied 
instead. 

Justification

Derogations from the ineffectiveness of contracts are limited to cases in which overriding 
reasons relating to a general interest of a non-economic nature so require. In such cases 
there must be an option to consider alternative penalties. 

Amendment 75
ARTICLE 2, POINT 3

Article 2 e, paragraph 4 (Directive 92/13/EEC) 

4. Paragraphs 2 and 3 shall not apply 
either in cases of extreme urgency within 
the meaning of Article 40(3)(d) of 
Directive 2004/17/EC or to contracts 
explicitly excluded in accordance with 
Articles 19 to 26 thereof.’

- Transparency
4. The Member States may provide that 
paragraph 1 shall not apply, if:

- the contracting entity considers that the 
award of a contract without prior 
publication of a contract notice in the 
Official Journal of the European Union is 
permissible in accordance with Directive 
2004/17/EC and

- the contracting entity has published a 
notice of intention to conclude a contract 
in the Official Journal of the European 
Union, as referred to in Article 8a, and

- the contract has not been concluded 
before the expiry of a period of at least 12 
calendar days with effect from the day 
following the date of publication of the 
notice referred to in the second indent.’

Justification

In the case of illegal direct awards, transparency should be based primarily on a system of 
publication before the contract is signed (publication of information / minimum 12-day period 
/ definitive validation of the contract). The phrase ‘a sufficient degree of publicity’ would 
seem too open to interpretation. It is proposed here to replace it with an explicit requirement 
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to publish the information in the Official Journal of the European Union. 

Amendment 76
ARTICLE 2, POINT 3

Article 2 f, title and paragraph 1 (Directive 92/13/EEC) 

Article 2f Article 2f

Infringements of this Directive; penalties

1. The Member States shall ensure 
compliance with, on the one hand, the 
periods provided for in Articles 1(4) and 
2a(2) and (3) and, on the other hand, 
Article 2e, in accordance with the 
conditions stated in paragraphs 2, 3 and 4 
of this Article.

1. In cases of infringements of Article 
1(5), Article 2(3) or Article 2a(2), Member 
States shall provide for ineffectiveness in 
accordance with Article 2e(1) to (3) or 
alternative penalties. Member States may 
provide that the review body independent 
of the contracting entity shall decide, after 
having assessed all relevant aspects, 
whether the contract should be considered 
ineffective or whether alternative 
penalties should be imposed.

Justification

In the case of minor violations, that is, simple infringements of the formal rules of this 
directive – particularly infringements of the standstill periods, a range of suitable penalties 
could be envisaged, provided they remain effective, proportionate and dissuasive. For 
instance, such penalties could consist in imposing fines or reducing the duration of the 
contract, and could not take the form of awarding damages. They could also entail 
ineffectiveness of the contract.

Amendment 77
ARTICLE 2, POINT 3

Article 2 f, paragraph 2 (Directive 92/13/EEC) 

2. The conclusion of a contract in breach 
of the provisions referred to in paragraph 
1 shall be considered ineffective.

2. The possibility referred to paragraph 1 
of providing for alternative penalties other 
than ineffectiveness shall not apply in the 
case of:

- infringement of Article 1(5), Article 2(3) 
or Article 2a(2), 
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and

- serious infringement of Community 
provisions in the field of procurement, 
such as violation of the basic principles 
applying to contract award procedures, 
including equal treatment, non-
discrimination and transparency referred 
to in Article 10 of Directive 2004/17/EC 

Justification

The most serious infringements should result in annulment, without the option of alternative 
penalties. This applies especially to cases where breaches of the formal rules laid down by 
this directive are accompanied by serious violations of Community provisions on public 
contracts (especially violation of the basic principles for awarding such contracts).

Amendment 78
ARTICLE 2, POINT 3

Article 2 f, paragraphs 3 and 4 (Directive 92/13/EEC) 

3. By way of derogation from paragraph 
2, the Member States may provide that a 
contract which has been concluded in 
breach of the provisions referred to in 
paragraph 1 nevertheless has certain 
effects between the parties concerned or 
with regard to third parties, on account of 
the end of a limitation period, which 
cannot be less than six months with effect 
from the effective date of conclusion.

3. Alternative penalties must be effective, 
proportionate and dissuasive. Alternative 
penalties may include inter alia the 
imposition of fines on the contracting 
entity or the shortening of the duration of 
the contract.

The derogation provided for in the first 
subparagraph may also be applied when, 
in connection with a review seeking to 
establish a conclusion in breach of the 
provisions referred to in paragraph 1 and 
the consequences thereof, a review body 
independent of the contracting entity finds 
that certain overriding reasons relating to 
a general interest of a non-economic 
nature require in the case concerned that 
some effects of the contract should not be 
challenged.

Member States may confer on the review 
body broad discretion to take into account 
all the relevant factors, including the 
seriousness of the infringement, the 
behaviour of the contracting entity and, in 
the cases referred to in Article 2e(2), the 
extent to which the contract remains in 
force.
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The award of damages shall not constitute 
an appropriate penalty within the 
meaning of this paragraph.

4. The Member States shall lay down the 
rules on penalties applicable in the case of 
conclusion of a contract in breach of the 
provisions referred to in paragraph 1, 
when the circumstances referred to in 
paragraph 3 occur or when extreme 
urgency within the meaning of Article 
40(3)(d) of Directive 2004/17/EC has been 
invoked by a contracting authority even 
though all the conditions provided for by 
that provision were not met.

The penalties provided for must be 
effective, proportionate and dissuasive.

The Member States shall notify those 
provisions to the Commission by 
[18 months after the date of publication of 
this Directive in the Official Journal of 
the European Union] at the latest, and 
shall notify it without delay of any 
subsequent amendment affecting them.

Justification

In the case of minor violations, that is, simple infringements of the formal rules of this 
directive – particularly infringements of the standstill periods, a range of suitable penalties 
could be envisaged, provided they remain effective, proportionate and dissuasive. For 
instance, such penalties could consist in imposing fines or reducing the duration of the 
contract, and could not take the form of awarding damages. They could also entail 
ineffectiveness of the contract.

Amendment 79
ARTICLE 2, POINT 3

Article 2 g (new) (Directive 92/13/EEC)

Article 2g

Time limits

1. The Member States may provide that 
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applications for a review in accordance 
with Article 2e(1) must be made:

(a) before the expiry of at least 60 
calendar days with effect from the day 
following the date on which the 
contracting authority has published a 
contract award notice in accordance with 
Articles 43 and 44 of Directive 
2004/17/EC, provided that the notice 
contains the grounds for the contracting 
entity’s decision to award the contract 
without prior publication of a contract 
notice in the Official Journal of the 
European Union, and

(b) in any case before the expiry of a 
period of at least six months with effect 
from the day following the date on which 
the contract is awarded.

  2. In all other cases, including 
applications for a review in accordance 
with Article 2f(1), the time limits for the 
application for a review shall be 
determined by national law, subject to 
Article 2c.

Justification

The proposal here is to complement the prior information system with the option of 
publication after the event, that is, after the contract has actually been signed. In such cases 
the time limit for applications for review is increased to two months. This time limit is six 
months in the event of non-publication, counting from the day following the date on which the 
contract is awarded.

Amendment 80
ARTICLE 2, POINT 5

Article 8 (Directive 92/13/EEC) 

(5) Article 8 is amended as follows: (5) Article 8 is amended as follows:

(a) paragraphs 1 and 2 are replaced by the 
following:

(a) paragraphs 1 and 2 are replaced by the 
following:

‘Corrective mechanism
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‘1. The Commission may invoke the 
procedures provided for in paragraphs 2 to 
5 when it considers that a serious 
infringement of Community provisions in 
the field of public procurement has been 
committed during a contract award 
procedure falling within the scope of 
Directive 2004/17/EC or in relation to 
Article 27(a) of that Directive in the case 
of contracting entities to which that 
provision applies.

1. The Commission may invoke the 
procedure provided for in paragraphs 2 to 
5 when, prior to a contract being 
concluded, it considers that a serious 
infringement of Community provisions on 
procurement has been committed during a 
contract award procedure falling within the 
scope of Directive 2004/17/EC.

2. The Commission shall notify the 
Member State and the contracting entity 
concerned of the reasons which have led it 
to conclude that a serious infringement has 
been committed and request its correction 
by appropriate means.

2. The Commission shall notify the 
Member State concerned of the reasons 
why it has concluded that a serious 
infringement has been committed and 
request its correction by appropriate 
means. 

It shall allow the Member State concerned 
a reasonable period within which to reply, 
regard being had to the circumstances of 
the case in point.’

(b) in paragraph 3, the opening sentence is 
replaced by the following:

(b) in paragraph 3, the opening sentence is 
replaced by the following:

‘Within the period referred to in paragraph 
2, the Member State concerned shall 
communicate to the Commission:’

‘Within 21 days of receipt of the 
notification referred to in paragraph 2, the 
Member State concerned shall 
communicate to the Commission:’

</Amend>

Amendment 81
ARTICLE 2, POINT 5 (B A) (new)

Article 8 a (new) (Directive 92/13/EEC)

(ba) Article 8a is inserted in Chapter 3a:

‘ Chapter 3a 

Article 8a
The notice referred to in the second 
indent of Article 2e(4), the format of 
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which the Commission shall adopt in 
accordance with the procedure referred to 
in Article 8b(2), shall contain the 
following information: the name and 
address of the contracting entity, a 
description of the contract’s purpose, the 
grounds for the contracting entity’s 
decision to award the contract without 
prior publication of a contract notice in 
the Official Journal of the European 
Union, the name and address of the 
economic operator to whom the contract 
has been awarded, the exact duration of 
the standstill period applicable under the 
national provisions for transposing this 
paragraph and, where appropriate, any 
other information which the contracting 
entity considers necessary.’

Justification

As many of the contracts concerned are cross-border contracts and the standstill periods will 
vary depending on the choice made by each Member State, it is essential to ensure that in 
each case the information sent by the contracting authority also specifies the period of notice 
that the candidate will have for applying for a review.

But some of the information originally specified now seems unnecessary. This is certainly true 
of the amount of the contract, which tenderers do not need in order to know whether, from 
their point of view, the decision not to engage in a competition procedure was justified.

Amendment 82
ARTICLE 2, POINT 5 (B B) (new)

Article 8 b (new) (Directive 92/13/EEC)

(bb) Article 8b is inserted in Chapter 3a:

‘Article 8b

1. The Commission shall be assisted by 
the Advisory Committee for Public 
Contracts set up by Article 1 of Decision 
71/306/EEC(25), hereinafter referred to 
as ‘the Committee’.

2. Where reference is made to this 
paragraph, Articles 3 and 7 of Decision 
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1999/468/EC shall apply, in compliance 
with Article 8 thereof.
3. The Committee shall adopt its internal 
rules.’

Amendment 83
ARTICLE 2, POINT 7

Article 12 (Directive 92/13/EEC)

1. The Member States shall communicate 
to the Commission each year information 
on the operation of the national review 
procedures which have occurred during 
the previous calendar years. The 
Commission shall determine, in 
consultation with the Advisory Committee 
for Public Contracts, the subject matter 
and nature of such information.

Implementation of the Directive
The Commission may request the Member 
States, in consultation with the Advisory 
Committee for Public Contracts, to 
provide it with information on the 
operation of the national review 
procedures. 

2. Not later than six years with effect from 
[18 months after the date of publication of 
this Directive in the Official Journal of 
the European Union], the Commission, in 
consultation with the Advisory Committee 
for Public Contracts, shall review the 
manner in which the provisions of this 
Directive have been implemented and, if 
necessary, make proposals for 
amendments.

Amendment 84
ARTICLE 2, POINT 8

Annexe II (Directive 92/13/EEC) 

(8) The text in Annex II to this Directive 
is added as an Annex.

deleted

Amendment 85
ARTICLE 3
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1. Member States shall bring into force the 
laws, regulations and administrative 
provisions necessary to comply with this 
Directive by [18 months after the date of 
publication of this Directive in the Official 
Journal of the European Union] at the 
latest. They shall forthwith communicate to 
the Commission the text of those 
provisions and a correlation table between 
those provisions and this Directive.

1. Member States shall bring into force the 
laws, regulations and administrative 
provisions necessary to comply with this 
Directive by 24 months after the date of 
publication of this Directive in the Official 
Journal of the European Union at the latest. 
They shall forthwith communicate to the 
Commission the text of those provisions.

When Member States adopt those 
provisions, they shall contain a reference to 
this Directive or be accompanied by such a 
reference on the occasion of their official 
publication. Member States shall determine 
how such a reference is to be made.

When Member States adopt those 
provisions, they shall contain a reference to 
this Directive or be accompanied by such a 
reference on the occasion of their official 
publication. Member States shall determine 
how such a reference is to be made.

2. Member States shall communicate to the 
Commission the text of the main 
provisions of national law which they 
adopt in the field covered by this Directive.

2. Member States shall communicate to the 
Commission the text of the main 
provisions of national law which they 
adopt in the field covered by this Directive.
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EXPLANATORY STATEMENT

The purpose of the Commission's proposal for a directive is to amend existing European law 
on precontractual review procedures open to enterprises which believe that their interests have 
been damaged in a contract award procedure (Directives 89/665/EEC for standard public 
contracts and 92/13/EEC for special public contracts). 

The proposed legislation would apply to formal public contract award procedures (Directives 
2004/18/EC and 2004/17/EC) and to directly awarded contracts above the relevant thresholds. 
It has two main aims: firstly to preserve the opportunity for candidates for a public contract to 
seek a review by providing for the timely postponement of the signature of the contract, and 
secondly to propose measures to combat the illegal direct award of contracts.

MAIN POINTS OF THE PROPOSED REFORM

Standstill – As tenderers prefer to obtain contracts rather than receive financial compensation, 
the Commission proposes remedying the problem of the 'race to sign contracts', which has the 
effect of preventing any objection from being raised against the procedures once the contract 
has been signed and limiting the penalties to damages and interest. In order to do so, the 
Commission proposes to institute a standstill period of 10 days between the decision to award 
a contract to one of the tenderers and the signature of the contract, to allow candidates who 
consider their interests to have been damaged time to seek a review. 

Penalties – The conclusion of any contract before the expiry of the 10-day standstill period 
would be considered ineffective, and the national authority responsible for review procedures 
would have to take the necessary action in response to the fact that the contract had been 
concluded illegally, such as recovery of any sums of money which the awarding authority 
may have paid.

Direct award of contracts – This set of measures also applies in cases where contracts are 
awarded directly, in order to prevent contracts being awarded illegally without a competitive 
procedure. To this end, the Commission's proposal for a directive also proposes introducing 
new obligations, particularly regarding the information which awarding bodies must provide 
to candidates in order to ensure maximum transparency in the award of these contracts.

Additional measures – The proposal revises the measures contained in the two previous 
directives on review procedures. In particular, two procedures currently applicable in 
particular sectors (water, energy, transport and postal services) which are rarely used, if at all, 
are to be abolished: attestation of contracting entities (the possibility for public authorities to 
have the conformity of their award procedures established) and conciliation (Community 
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procedure for the friendly settlement of disputes).

RAPPORTEUR'S POSITION 

The rapporteur fully endorses the Commission's desire to improve the review procedures in 
order to create greater transparency regarding award procedures and to give economic 
operators better access to public contracts. 

In order to take account of the work being done in parallel by the Council and Commission, it 
was decided to amend the text initially proposed so as to take account of these developments 
(see, in particular points 1 and 2 below). This decision, which is intended to indicate the 
rapporteur's desire to cooperate with the Community institutions concerned, explains the 
relatively large number of amendments in this report. 

However, the rapporteur does not in any way wish to conceal certain divergences of opinion 
which exist concerning a number of points which call for amendment, particularly regarding 
certain major aspects (points 3 to 6 below). 

1. Scope

In order to ensure that the reform is effective and to cover all the cases in which tenderers 
might seek a review, it seems necessary to clarify the scope of the directive on review, 
establishing a clear correspondence with that of Directives 2004/18/EC and 2004/17/EC. Here 
it has been felt desirable to mention this direct relationship in the recitals and in the body of 
the text (Article 1).

2. Standstill

The institution of a standstill period seems an appropriate way of enabling candidates to seek 
a review. The proposed ten-day period is a minimum period, and may be increased by 
Member States if they so wish.  

The period runs from the day after the awarding authority has faxed or e-mailed the contract 
award decision. However, in the event of a dispute, the question arises as to the evidential 
value of the use only of these methods of communication. With this in mind, the rapporteur 
proposes that it should also be possible for the reply from the awarding authority to be sent by 
post. In view of average postal delivery times in the European Union, this option would entail 
an extension of the standstill period to 15 days.

In the interests of simplification, it also seems necessary to delete exemption measures of the 
7+3 type, which are liable to complicate the possible periods available to tenderers and hence 
not to facilitate arrangements for reviews, thus running counter to the initial objectives of the 
directive.

For similar reasons, the rapporteur advocates deleting the automatic suspension period of a 
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minimum of 5 days to enable independent review bodies to give an opinion, if possible, 
within a shorter period.

Lastly, he proposes increasing to 10 days the automatic suspension period which comes into 
play when a prior application for review is addressed to the awarding authority (Article 1 – 
paragraph 5).

3. Information to be provided by the awarding authority

When the awarding authority communicates the decision to award the contract, this must be 
accompanied by a summary of the reasons for the decision. As many of the contracts in 
question are of a cross-border nature and the standstill periods will vary depending on the 
decisions of the individual Member States, it is vital that, in each case, the information 
forwarded by the awarding authority should also state the period available to the candidate in 
which to seek a review (Article 2 a – paragraph 2 / Article 2 e – paragraph 4).

On the other hand, as regards publicity on direct contract awards (Article 3 a), some of the 
information mentioned in the annexes to the proposals for directives seems unnecessary. This 
is particularly true of the statement of the amount of the contract, which the tenderer does not 
need in order to establish whether, from his point of view, there were justified grounds for not 
organising a competitive procedure.

Similarly, the term 'a sufficient degree of publicity' seems too subject to interpretation. It is 
proposed here that it should be replaced with an explicit obligation to publish the information 
in the Official Journal of the European Union (Article 2 e – paragraph 4).

4. Direct award of contracts

This concept, which is mentioned in the proposal for a directive, is not explicitly defined by 
the contract award directives (2004/18/EC and 2004/17/EC), which may lead to legal 
imprecision in the text. It is therefore important to make the requisite clarifications by 
replacing the term 'direct awards of contracts' with an appropriate term (Article 2 e – 
paragraph 1).

On the other hand, the question arises as to the scope open to awarding authorities with regard 
to publicity and transparency. The system of publication before signature of the contract (ex-
ante information) proposed by the Commission seems far too restrictive. It is therefore 
suggested that it be supplemented by the option of ex-post publication, i.e. publication after 
the actual signature of the contract.

However, in order to encourage the awarding authorities to opt, for preference, for the ex-ante 
information procedure, which is more transparent and accords better with the initial objectives 
of the Commission proposal, the rapporteur proposes the following system, including three 
scenarios:

– Ex-ante information: publication of the information / waiting period of at least 10 days / 
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final validation of the contract (Article 2 e – paragraph 4)

– Ex-post information: signature of the contract / waiting period of two months within which 
a review may be sought / final validation of the contract (Article 2 g – paragraph a)

– No publication: six-month period during which reviews may be sought (Article 2 g – 
paragraph b).

5. Penalties

In terms of penalties, the Commission proposal provides for contracts which have been 
concluded outside the terms of the proposed rules to be considered 'ineffective'. In view of the 
different sense which this term may have in the numerous language versions of the proposal 
for a directive, this term has been clarified (Recital 13a).

On the other hand, the proposal for a directive provides for two precise scenarios in which a 
contract could be regarded as ineffective: in the event of failure to observe the standstill 
period in formal award procedures and in the event of failure to comply with the transparency 
and standstill requirements in direct award procedures.

As the proceedings of the European Parliament have shown, this position appears far too 
radical. The rapporteur therefore advocates the introduction of a certain flexibility in the 
nature of the penalties to be considered and in the procedures for applying them. This 
flexibility must not, however, be excessive, as it might create a heterogeneous system within 
the Union.

Generally speaking, two types of case may therefore be considered:

1. Minor breaches, relating to mere violations of the formal rules laid down by this directive – 
particularly failure to observe standstill periods, for which a set of appropriate penalties could 
be considered, provided that they remain effective, proportionate and dissuasive. For example, 
these penalties might consist of fines or reductions in the term of a contract, and could not 
involve payment of damages and interest (Article 2 g – paragraph 1). They may also render 
the contract ineffective.

It will be up to national law or the national courts to assess the seriousness of the breaches 
committed and to establish what penalties are most appropriate.

2. The most serious violations, which should render the contract ineffective, without the 
option of alternative penalties. This category concerns:

(a) illegal directly awarded contracts which the Court of Justice has, rightly, defined as the 
most serious violation of Community law on public contracts (Article 2 e). 

(b) cases in which breaches of the formal rules laid down by this directive (case no 1) are 
accompanied by serious violations of Community law on public contracts (particularly 
violation of the fundamental principles relating to the award of contracts [e.g. equal treatment, 
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non-discrimination, transparency]) (Article 2 f – paragraph 2).

6. Exemptions

In order to maintain the consistency and effectiveness of the directive and assign priority to 
simplicity of regulation, the rapporteur prefers to limit the number of possible exemptions. 

(a) It is therefore proposed that exemptions from the standstill periods (Article 2 b) should be 
confined to cases in which:
– there is only one tenderer and the contract is awarded to him
– there is no requirement of prior publication of a contract notice. This case includes very 
urgent cases.

These cases do not concern framework agreements: if exemptions were permitted there, it 
would give rise to excessive risks of evasion of the rules and objectives of the directive.

(b) As regards directly awarded contracts, exemptions from the rule of ineffectiveness of 
contracts (penalties) are confined to cases in which imperative public-interest reasons of a 
non-economic nature require them (Article 2 e – paragraph 3).
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on the proposal for a directive of the European Parliament and of the Council amending 
Council Directives 89/665/EEC and 92/13/EEC with regard to improving the effectiveness of 
review procedures concerning the award of public contracts
(COM(2006)0195 – C6-0141/2006 – 2006/0066(COD))

Draftsman (*): Hans-Peter Mayer

(*) Enhanced cooperation between committees – Rule 47 of the Rules of Procedure

SHORT JUSTIFICATION

I. The Commission’s proposal for a directive

This proposal for a directive seeks to amend Directives 89/665/EEC and 92/13/EC on review 
procedures concerning the award of public contracts (the Public Procurement Remedies 
Directives). These two directives coordinate national provisions relating to the application of 
review procedures in the event of infringement of the Public Procurement Directives. They 
make a distinction between pre-contractual reviews, seeking primarily to correct in time 
infringements of Community law on public procurement, and post-contractual reviews which 
are generally limited to awarding damages.

The proposed amendments essentially introduce coordinated rules intended to clarify and 
improve the effectiveness of the current provisions on pre-contractual reviews brought in the 
framework of the formal procedures for awarding contracts or in the case of illegal direct 
awards of contracts.

II. Draftsman’s position

Your draftsman welcomes the Commission proposal in principle. Nevertheless, he has 
proposed a number of amendments, aimed principally at clarifying and simplifying the rules 
governing the review procedures in the interest of better lawmaking, which ought to reduce 
the burden on SMEs in particular.

Your draftsman proposes inter alia that the standstill period should be set uniformly at 14 
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calendar days in all cases, and that there should be uniform rules for calculating this period, in 
particular its starting date. The period should start on the day following receipt of the award 
decision by the tenderers.

Your draftsman further proposes, in the interest of simplification, that the option of reducing 
the period to 7 calendar days should be eliminated. Concerning the exemption from the 
standstill period provided for in Article 2a(4) (reference to Article 40(3) of Directive 
2004/17/EC), your draftsman proposes a change to the German text to read “zwingend und 
dringlich” (“in cases of extreme urgency”) to highlight the presence of both conditions1.

In your draftsman’s view, serious infringements of the public contracts procedure, such as the 
direct award of contracts with a value above the thresholds and within the scope of Directives 
2004/17 and 2004/18/EC – except when covered by one of the exemptions listed there – and 
the conclusion of contracts within the standstill period, should result in the contract being 
ineffective. For all other infringements, the review body should have the option of 
determining alternative sanctions, such as financial penalties (fines). These should be 
dissuasive and proportionate. However, it should be for the national legal systems to 
determine what legal form “ineffectiveness” should take, so long as it is ensured that the 
contract in such case does not have any legal consequences. “Ineffectiveness” may thus 
include suspension, nullity ex tunc or ex nunc, cancellation, conversion to a restitutional 
contract, etc.

Your draftsman further considers that the option of establishing a 6-month limitation period as 
a legal consequence in place of nullity (Article 2 f (3), first subparagraph) should be 
eliminated in order to achieve a uniform rule throughout Europe with an unambiguous legal 
consequence.

The automatic suspension for five working days provided in Article 1(4) as amended 
(preliminary procedure), and in Article 2(3a) as amended (review procedure before a body 
independent of the contracting authority) should be extended to 14 calendar days. The period 
for applying for a review procedure (cf. Article 2c(1) as amended) should also be 14 calendar 
days.

Your draftsman proposes that illegal direct award should be defined as the award of public 
contracts with a value above the thresholds for which no formal tendering procedure is 
required (service contracts listed in Annex II part B of Directive 2004/18/EC and Annex XVII 
part B of Directive 2004/17/EC).

AMENDMENTS

The Committee on Legal Affairs calls on the Committee on the Internal Market and 
Consumer Protection, as the committee responsible, to incorporate the following amendments 
in its report:

1 Translator’s note: This amendment does not affect the EN version.
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Text proposed by the Commission1 Amendments by Parliament

Amendment 1
RECITAL 13 A (new)

(13a) The principle of ineffectiveness may 
under certain circumstances be 
inappropriate. In such cases, the Member 
States should have the option of providing 
for reparation through alternative 
sanctions. If the review body comes to the 
conclusion that certain overriding reasons 
relating to a general interest of a non-
economic nature require this, it should be 
possible for it not to regard a contract as 
ineffective. This exception would be 
applicable to all contracts, i.e. both to 
illegal direct awards and to the conclusion 
of contracts during the automatic period of 
suspension or the standstill period. The 
same applies to infringements of purely 
formal requirements. In these cases too, the 
Member States should be free to provide for 
alternative sanctions. It is up to the 
Member States to determine the details of 
such alternative sanctions and the rules for 
their application. Alternative sanctions may 
include suspension of performance of the 
contract, reduction of the period of validity 
of the contract or the imposition of fines, 
for example by a competition authority or 
any other body appointed by the law of the 
individual state. Alternative sanctions must 
be effective, proportionate and dissuasive. 
This does not preclude the Member States 
from allowing the competent authorities a 
wide discretion enabling them to take all 
relevant factors into account, including the 
seriousness of the infringement and the 
degree of responsibility of the persons 
concerned.

1 OJ C ... /Not yet published in OJ.
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Amendment 2
ARTICLE 1, POINT -1 (new)

Article -1 (new) (Directive 89/665/EEC)

 (-1) The following Article -1 shall be 
inserted before Article 1:

‘Article -1
Scope and definitions

1. This Directive shall apply only to 
procedures for the award of public 
contracts within the scope of Directive 
2004/18/EC.
2. Within the meaning of this Directive:
(a) “contracts” shall cover public contracts, 
framework agreements, public building 
concessions and dynamic procurement 
systems;
(b) “written” and “in writing” shall include 
communication by fax and electronic 
means;
(c) notice shall total 14 calendar days, 
unless provided otherwise in this Directive;
(d) notice periods shall begin, unless 
provided otherwise in this Directive, one 
day after receipt:
– of the written reply from the awarding 
authority,
– of the written communication from the 
review authority to the contracting 
authority, stating that a review procedure is 
pending,
– of the contracting authority’s written 
award decision by the tenderer.’

Amendment 3
ARTICLE 1, POINT 1, POINT (C)

Article 1, paragraphs 4 and 5 (Directive 89/665/EEC)

(c) the following paragraphs 4 and 5 are 
added:

(c) the following paragraph 4 is added:

“4. The Member States may require that the “4. The Member States may require that the 
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person wishing to use a review procedure 
has notified the contracting authority by fax 
or electronic means of the alleged 
infringement and of his intention to seek 
review. In that case, the Member States shall 
ensure that no minimum period is imposed 
between the time when the notification is 
sent to the contracting authority and the time 
when an application for review is lodged 
with the body responsible for review 
procedures.

person wishing to use a review procedure 
has notified the contracting authority in 
writing of the alleged infringement and of 
his intention to seek review. In that case, the 
Member States shall ensure that no 
minimum period is imposed between the 
time when the notification is received by the 
contracting authority and the time when an 
application for review is lodged with the 
body responsible for review procedures.

Similarly, the Member States may require 
that the person concerned first seek review 
with the contracting authority. In that case, 
the Member States shall ensure that the 
submission of such an application for review 
by fax or electronic means results in 
immediate suspension of the possibility of 
proceeding to the conclusion of the contract.

Similarly, the Member States may require 
that the person concerned first seek review 
with the contracting authority. In that case, 
the Member States shall ensure that the 
submission of such a written application for 
review results in immediate suspension of 
the possibility of proceeding to the 
conclusion of the contract.

The automatic suspension referred to in the 
second subparagraph shall end at the expiry 
of a period which may not be less than five 
working days with effect from the day 
following the date on which the contracting 
authority has sent its reply by fax or 
electronic means.

The automatic suspension referred to in the 
second subparagraph shall end at the expiry 
of a period which may not be less than 14 
calendar days with effect from the day 
following receipt by the applicant of the 
contracting authority’s written reply.”

5. In the case of a review relating to the 
circumstances in which the submissions by 
fax or electronic means referred to in 
paragraph 4 did or did not occur, the body 
responsible for review procedures, 
independent of the contracting authority, 
shall in particular consider all reasonable 
and relevant evidence which is 
communicated to it by the authors of such 
submissions and which confirm that the 
submissions were sent and that they were 
received by the addressees.”

Amendment 4
ARTICLE 1, POINT 2, POINT (B)

Article 2, paragraph 3 a (Directive 89/665/EEC)

“3a. When a body independent of the 
contracting authority has to review a 

“3a. When a body independent of the 
contracting authority has to review a 
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contract award decision or a decision 
subsequent thereto, it shall notify the 
contracting authority without delay by fax or 
electronic means of the fact that the 
contracting authority cannot proceed to the 
conclusion of the contract for a period 
determined by the Member State where the 
body is established. The period cannot be 
less than five working days with effect from 
the day following the dispatch of the 
notification concerned. After considering 
all the documents supporting the review, and 
when it reaches the conclusion that the 
period of suspension referred to above 
should not be extended, the body may 
terminate at any time the requirement not to 
conclude the contract.”

contract award decision or a decision 
subsequent thereto, the review body shall 
notify the contracting authority without 
delay in writing of the fact that the 
contracting authority cannot proceed to the 
conclusion of the contract for at least the 
period referred to in Article -1(2)(c). After 
considering all the documents supporting the 
review, and when it reaches the conclusion 
that the period of suspension referred to 
above should not be extended, the review 
body may terminate at any time the 
requirement not to conclude the contract.”

Amendment 5
ARTICLE 1, POINT 3

Article 2 a (Directive 89/665/EEC)

 1. The Member States shall ensure that the 
persons referred to in Article 1(3) have 
sufficient time for effective review of the 
decisions taken by contracting authorities, 
by adopting the necessary provisions which 
respect the minimum conditions stated in 
paragraphs 2, 3 and 4 of this Article and in 
Articles 2b, 2c and 2d.

1. The Member States shall ensure that the 
persons referred to in Article 1(3) have 
sufficient time for effective review of the 
decisions taken by contracting authorities, 
by adopting the necessary provisions which 
respect the minimum conditions stated in 
paragraphs 2, 3 and 4 of this Article and in 
Articles 2b, 2c and 2d.

2. A contract may not be concluded 
following the decision to award a public 
contract falling within the scope of Directive 
2004/18/EC before the expiry of a period of 
at least ten calendar days with effect from 
the day after the date on which the contract 
award decision is communicated to the 
tenderers concerned by fax or electronic 
means. The communication of the award 
decision to each tenderer concerned shall be 
accompanied by a summary of the relevant 
reasons, as referred to in Article 41(2) of 
Directive 2004/18/EC.

2. A contract may not be concluded 
following the decision to award a public 
contract falling within the scope of Directive 
2004/18/EC before the expiry of the period 
referred to in Article -1(2)(c) with effect 
from the day after the date on which the 
written contract award decision is received 
by the tenderers concerned. The 
communication of the award decision to 
each tenderer concerned shall be 
accompanied by a summary of the relevant 
reasons, as referred to in Article 41(2) of 
Directive 2004/18/EC.

3. By way of derogation from paragraph 2, 
in the cases of urgency referred to in 
Article 38(8) of Directive 2004/18/EC, the 
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Member States may make provision that a 
contract may not be concluded following 
the decision to award a public contract 
before the expiry of a period of at least 
seven calendar days with effect from the 
day after the date on which the contract 
award decision is communicated to the 
tenderers concerned by fax or electronic 
means. This period shall be automatically 
extended by three calendar days when a 
person referred to in Article 1(3) of this 
Directive notifies, within this period, the 
contracting authority concerned by fax or 
electronic means of his intention to seek 
review. The communication of the award 
decision to each tenderer concerned shall 
be accompanied by a summary of the 
relevant reasons, as referred to in Article 
41(2) of Directive 2004/18/EC.
The Member States may apply the first 
subparagraph in the case of contracts 
based on a framework agreement within 
the meaning of Article 1(5) of Directive 
2004/18/EEC or contracts awarded as part 
of dynamic purchasing systems within the 
meaning of Article 1(6) of that Directive.
4. The periods referred to in paragraphs 2 
and 3 shall not apply in cases of extreme 
urgency within the meaning of Article 
31(1)(c) of Directive 2004/18/EC.

3. The period referred to in paragraph 2 
shall not apply in cases of extreme urgency 
within the meaning of Article 31(1)(c) of 
Directive 2004/18/EC.

Amendment 6
ARTICLE 1, POINT 3

Article 2 d (Directive 89/665/EEC)

In the case of a review relating to the 
circumstances in which the communication 
by fax or electronic means referred to in 
Articles 2a and 2c did or did not occur, the 
review body shall in particular consider all 
reasonable and relevant evidence which is 
communicated to it by the contracting 
authority concerning dispatch by the latter 
and receipt by the tenderer or candidate 
concerned.

In the case of a review relating to the 
circumstances of receipt of the 
communication referred to in Articles 2a and 
2c, the review body shall in particular 
consider all reasonable and relevant 
evidence which is communicated to it by the 
contracting authority concerning receipt by 
the tenderer or candidate concerned.
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Amendment 7
ARTICLE 1, POINT 3

ARTICLE 2 e (Directive 89/665/EEC)

Article 2e Article 2e

Ineffectiveness and alternatives
1. The Member States shall ensure the 
effectiveness of the interlocutory 
procedures and the procedures for setting 
aside decisions referred to in Articles 1 and 
2(1)(a) and (b) in the case of illegal direct 
awards of contracts, in accordance with the 
conditions stated in paragraphs 2, 3 and 4 
of this Article.

1. The Member States shall ensure that, in 
accordance with the conditions stated in 
paragraphs 2 and 3, a contract is 
ineffective if the awarding authority:

– concludes a contract without first 
publishing an announcement concerning 
its conclusion in the Official Journal of the 
European Union, unless this is permitted 
under Directive 2004/18/EC, or concludes a 
contract, in accordance with Article 21 of 
Directive 2004/18, without prior 
transparency in breach of Article 2 of 
Directive 2004/18, or
– infringes Article 1(4), Article 2(3a) or 
Article 2a(2).
The independent review authority shall 
alone decide whether the contract is 
ineffective.
‘Ineffective’ shall mean having no legal 
effect.

2. When a contracting authority considers 
that it is permitted, in the light of the 
applicable Community law, not to initiate a 
formal procedure consisting of prior 
publicity and competitive tendering in 
respect of the award of a public contract, 
the amount of which exceeds the relevant 
threshold under Directive 2004/18/EC, the 
contracting authority shall, prior to the 
conclusion of the contract in question, take 
the following two measures:

2. The Member States may provide for the 
review body, independent of the public 
contracting entity, to deem a contract not to 
be ineffective, even if the provisions 
referred to in paragraph 1 were infringed 
when it was concluded, if the review body 
concludes that overriding reasons relating 
to a general interest of a non-economic 
nature justify maintaining the effect of the 
contract, and the Member States provide 
for alternative sanctions which are applied 
reciprocally. The alternative sanctions must 
be effective, proportionate and dissuasive.

(a) adopt an award decision which has no 
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contractual effect and which is amenable to 
review within the meaning of Articles 1 and 
2 of this Directive;
(b) publish a notice ensuring a sufficient 
degree of publicity and containing at least 
the information mentioned in the Annex to 
this Directive.

The Member States shall inform the 
Commission no later than 18 months after 
the date of publication of this Directive in 
the Official Journal of the European Union 
of the alternative sanctions and the 
measures for their application, and shall 
notify it without delay of any subsequent 
amendments thereto.

The publication of a notice in accordance 
with Articles 35(4) and 36 of Directive 
2004/18/EC shall fulfil the conditions 
stated in subparagraph (b) of this 
paragraph.

3. A contract may be concluded following 
the contract award decision referred to in 
paragraph 2 only after the expiry of a 
period of at least ten calendar days with 
effect from the day following the date on 
which the notice mentioned in paragraph 
2(b) was given the requisite publicity.

3. The Member States may specify that a 
review under paragraph 1 must be sought 
within the following periods:

– before the expiry of at least 30 calendar 
days with effect from the day following the 
date on which the public contracting entity 
publishes an announcement concerning the 
award decision in the Official Journal of 
the European Union containing at least the 
information referred to in the Annex to this 
Directive, or an announcement in 
accordance with Article 35(4) and Article 
36 of Directive 2004/18/EC,
– before the expiry of at least six months 
with effect from the day following the date 
on which the contract was concluded, if no 
announcement is published in accordance 
with the first indent.

4. Paragraphs 2 and 3 shall not apply 
either in cases of extreme urgency within 
the meaning of Article 31(1)(c) of Directive 
2004/18/EC or to contracts explicitly 
excluded in accordance with Articles 12 to 
18 thereof.
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Justification

Ineffectiveness can thus include, for instance, suspension, nullity ex tunc or ex nunc, 
cancellation, conversion to a restitutional contract, and so on.

Amendment 8
ARTICLE 1, POINT 3

Article 2 f (Directive 89/665/EEC)

Article 2f Article 2f

Alternative: ex-ante transparency
1. The Member States shall ensure 
compliance with, on the one hand, the 
periods provided for in Articles 1(4) and 
2a(2) and (3) and, on the other hand, 
Article 2e, in accordance with the 
conditions stated in paragraphs 2, 3 and 4 
of this Article.

The Member States may provide for Article 
2e(1), first indent, to be inapplicable if:

– it is permissible under Directive 
2004/18/EC to award the contract without 
first publishing an invitation to tender in 
the Official Journal of the European 
Union, and
– the public contracting authority publishes 
an announcement concerning the award 
decision and in so doing ensures that there 
is an appropriate degree of publicity; such 
an announcement must contain at least the 
information referred to in the Annex to this 
Directive, and
– the contract is not concluded until at least 
14 calendar days have elapsed, counting 
from the day after publication of 
announcement of the award decision.”

2. The conclusion of a contract in breach 
of the provisions referred to in paragraph 1 
shall be considered ineffective.
3. By way of derogation from paragraph 2, 
the Member States may provide that a 
contract which has been concluded in 
breach of the provisions referred to in 
paragraph 1 nevertheless has certain 
effects between the parties concerned or 
with regard to third parties, on account of 
the end of a limitation period, which cannot 
be less than six months with effect from the 
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effective date of conclusion.
The derogation provided for in the first 
subparagraph may also be applied when, in 
connection with a review seeking to 
establish a conclusion in breach of the 
provisions referred to in paragraph 1 and 
the consequences thereof, a review body 
independent of the contracting authority 
finds that certain overriding reasons 
relating to a general interest of a non-
economic nature require in the case 
concerned that some effects of the contract 
should not be challenged.
4. The Member States shall lay down the 
rules on penalties applicable in the case of 
conclusion of a contract in breach of the 
provisions referred to in paragraph 1, when 
the circumstances referred to in paragraph 
3 occur or when extreme urgency within 
the meaning of Article 31(1)(c) of Directive 
2004/18/EC has been invoked by a 
contracting authority even though all the 
conditions provided for by that provision 
were not met.
The penalties provided for must be 
effective, proportionate and dissuasive.
The Member States shall notify those 
provisions to the Commission by [18 
months after the date of publication of this 
Directive in the Official Journal of the 
European Union] at the latest, and shall 
notify it without delay of any subsequent 
amendment affecting them.”

Amendment 9
ARTICLE 2, POINT -1 (new)

Article -1 (new) (Directive 92/13/EEC)

 (1a) The following Article -1 shall be 
inserted before Article 1:

‘Article -1
Scope and definitions
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1. This Directive shall apply only to 
procedures for the award of public 
contracts within the scope of Directive 
2004/17/EC.
2. Within the meaning of this Directive:
(a) “contracts” shall cover public contracts, 
framework agreements, public building 
concessions and dynamic procurement 
systems;
(b) “written” and “in writing” shall include 
communication by fax and electronic 
means;
(c) notice shall total 14 calendar days, 
unless provided otherwise in this Directive;
(d) notice periods shall begin, unless 
provided otherwise in this Directive, one 
day after receipt:
– of the written reply from the awarding 
authority,
– of the written communication from the 
review authority to the contracting 
authority, stating that a review procedure is 
pending,
– of the contracting authority’s written 
award decision by the tenderer.’

Amendment 10
ARTICLE 2, POINT 2, POINT (B)

Article 2, paragraph 3 a (Directive 92/13/EEC)

“3a. When a body independent of the 
contracting entity has to review a contract 
award decision or a decision subsequent 
thereto, it shall notify the contracting entity 
without delay by fax or electronic means of 
the fact that the contracting entity cannot 
proceed to the conclusion of the contract for 
a period determined by the Member State 
where the body is established. The period 
cannot be less than five working days with 
effect from the day following the dispatch 
of the notification concerned. After 

“3a. When a body independent of the 
contracting entity has to review a contract 
award decision or a decision subsequent 
thereto, the review body shall notify the 
contracting entity without delay in writing 
of the fact that the contracting entity cannot 
proceed to the conclusion of the contract for 
at least the period referred to in Article -
1(2)(c). After considering all the documents 
supporting the review, and when it reaches 
the conclusion that the period of suspension 
referred to above should not be extended, the 
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considering all the documents supporting the 
review, and when it reaches the conclusion 
that the period of suspension referred to 
above should not be extended, the body may 
terminate at any time the requirement not to 
conclude the contract.”

review body may terminate at any time the 
requirement not to conclude the contract.”

Amendment 11
ARTICLE 2, POINT 1, POINT (C)

Article 2, paragraphs 4 and 5 (Directive 92/13/EEC)

(c) the following paragraphs 4 and 5 are 
added:

(c) the following paragraph 4 is added:

“4. The Member States may require that the 
person wishing to use a review procedure 
has notified the contracting entity by fax or 
electronic means of the alleged 
infringement and of his intention to seek 
review. In that case, the Member States shall 
ensure that no minimum period is imposed 
between the time when the notification is 
sent to the contracting entity and the time 
when an application for review is lodged 
with the body responsible for review 
procedures.

“4. The Member States may require that the 
person wishing to use a review procedure 
has notified the contracting entity in writing 
of the alleged infringement and of his 
intention to seek review. In that case, the 
Member States shall ensure that no 
minimum period is imposed between the 
time when the notification is received by the 
contracting entity and the time when an 
application for review is lodged with the 
body responsible for review procedures.

Similarly, the Member States may require 
that the person concerned first seek review 
with the contracting authority. In that case, 
the Member States shall ensure that the 
submission of such an application for review 
by fax or electronic medium results in 
immediate suspension of the possibility of 
proceeding to the conclusion of the contract.

Similarly, the Member States may require 
that the person concerned first seek review 
with the contracting authority. In that case, 
the Member States shall ensure that the 
submission in writing of such an application 
for review results in immediate suspension 
of the possibility of proceeding to the 
conclusion of the contract.

The automatic suspension referred to in the 
second subparagraph shall end at the expiry 
of a period which may not be less than five 
working days with effect from the day 
following the date on which the contracting 
entity has sent its reply by fax or electronic 
means.

The automatic suspension referred to in the 
second subparagraph shall end on the expiry 
of a period which may not be less than 14 
calendar days, beginning on the day after 
receipt by the applicant of the contracting 
entity’s written reply.”

5. In the case of a review relating to the 
circumstances in which the submissions by 
fax or electronic means referred to in 
paragraph 4 did or did not occur, the body 
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responsible for review procedures, 
independent of the contracting entity, shall 
in particular consider all reasonable and 
relevant evidence which is communicated 
to it by the authors of such submissions and 
which confirm that the submissions were 
sent and that they were received by the 
addressees.”

Amendment 12
ARTICLE 2, POINT 3

Article 2a (Directive 92/13/EEC)

1. The Member States shall ensure that the 
persons referred to in Article 1(3) have 
sufficient time for effective review of the 
decisions taken by contracting entities, by 
adopting the necessary provisions which 
respect the minimum conditions stated in 
paragraphs 2, 3 and 4 of this Article and 
Articles 2b, 2c and 2d.

1. The Member States shall ensure that the 
persons referred to in Article 1(3) have 
sufficient time for effective review of the 
decisions taken by contracting entities, by 
adopting the necessary provisions which 
respect the minimum conditions stated in 
paragraphs 2, 3 and 4 of this Article and 
Articles 2b, 2c and 2d.

2. A contract may not be concluded 
following the decision to award a public 
contract falling within the scope of Directive 
2004/17/EC before the expiry of a period of 
at least ten calendar days with effect from 
the day after the date on which the contract 
award decision was communicated to the 
tenderers concerned by fax or electronic 
means. The communication of the award 
decision to each tenderer concerned shall be 
accompanied by a summary of the relevant 
reasons, as referred to in Article 49(2) of 
Directive 2004/17/EC.

2. A contract may not be concluded 
following the decision to award a public 
contract falling within the scope of Directive 
2004/17/EC before the expiry of the period 
referred to in Article -1(2)(c) with effect 
from the day after the date on which the 
written contract award decision is received 
by the tenderers concerned. The 
communication of the award decision to 
each tenderer concerned shall be 
accompanied by a summary of the relevant 
reasons, as referred to in Article 49(2) of 
Directive 2004/17/EC.

3. By way of derogation from paragraph 2, 
in the cases where the shortest reduced 
time limits referred to in Article 45(8) of 
Directive 2004/17/EC are applied, the 
Member States may make provision that a 
contract may not be concluded following 
the decision to award a public contract 
before the expiry of a period of at least 
seven calendar days with effect from the 
day after the date on which the contract 
award decision was communicated to the 
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tenderers concerned by fax or electronic 
means. This period shall be automatically 
extended by three calendar days when a 
person referred to in Article 1(3) of this 
Directive notifies, within this period, the 
contracting entity concerned by fax or 
electronic means of his intention to seek 
review. The communication of the award 
decision to each tenderer concerned shall 
be accompanied by a summary of the 
relevant reasons, as referred to in Article 
49(2) of Directive 2004/17/EC.
The Member States may apply the first 
subparagraph in the case of contracts 
based on a framework agreement within 
the meaning of Article 1(4) and Article 
14(2) and (3) of Directive 2004/17/EC or 
contracts awarded as part of dynamic 
purchasing systems within the meaning of 
Article 1(5) and Article 15 thereof.
4. The periods referred to in paragraphs 2 
and 3 shall not apply in cases of extreme 
urgency within the meaning of Article 
40(3)(d) of Directive 2004/17/EC.

3. The period referred to in paragraph 2 
shall not apply in cases of extreme urgency 
within the meaning of Article 40(3)(d) of 
Directive 2004/17/EC.

Amendment 13
ARTICLE 2, POINT 3

Article 2c (Directive 92/13/EEC)

1. When the Member States provide that any 
application for a review of a contracting 
entity’s decision taken in the context of, or 
in relation with, a contract award procedure 
falling within the scope of Directive 
2004/17/EC must be made before the expiry 
of a specified period, this period may not be 
less than ten calendar days with effect from 
the day following the date on which the 
contracting entity's decision is 
communicated by fax or electronic means to 
the tenderer or candidate concerned. The 
communication of the contracting entity’s 
decision to each tenderer or candidate 
concerned shall be accompanied by a 
summary of the relevant reasons, as referred 
to in Article 49(2) of Directive 2004/17/EC.

1. When the Member States provide that any 
application for a review of a contracting 
entity’s decision taken in the context of, or 
in relation with, a contract award procedure 
falling within the scope of Directive 
2004/17/EC must be made before the expiry 
of a specified period, this period may not be 
less than ten calendar days with effect from 
the day following the date on which the 
contracting entity's decision is 
communicated in writing to the tenderer or 
candidate concerned. The communication of 
the contracting entity’s decision to each 
tenderer or candidate concerned shall be 
accompanied by a summary of the relevant 
reasons, as referred to in Article 49(2) of 
Directive 2004/17/EC.
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2. The Member States which make use of 
the options provided for in Article 2a(3) may 
provide that the application for review 
referred to in paragraph 1 of this Article 
must be made within a period which may not 
be less than seven calendar days with effect 
from the day following the date on which the 
contracting entity’s decision is 
communicated by fax or electronic means to 
the tenderer or candidate concerned.

2. The Member States which make use of 
the options provided for in Article 2a(3) may 
provide that the application for review 
referred to in paragraph 1 of this Article 
must be made within a period which may not 
be less than seven calendar days with effect 
from the day following the date on which the 
contracting entity’s decision is 
communicated in writing to the tenderer or 
candidate concerned.

This period shall be automatically extended 
by three calendar days when a person 
referred to in Article 1(3) notifies, within 
this period, the contracting entity concerned 
by fax or electronic means of his intention 
to seek review.

This period shall be automatically extended 
by three calendar days when a person 
referred to in Article 1(3) notifies, within 
this period, the contracting entity concerned 
in writing of his intention to seek review.

The communication of the contracting 
entity’s decision to each tenderer concerned 
shall be accompanied by a summary of the 
relevant reasons referred to in Article 49(2) 
of Directive 2004/17/EC.

The communication of the contracting 
entity’s decision to each tenderer concerned 
shall be accompanied by a summary of the 
relevant reasons referred to in Article 49(2) 
of Directive 2004/17/EC.

Amendment 14
ARTICLE 2, POINT 3

Article 2d (Directive 92/13/EEC)

In the case of a review relating to the 
circumstances in which the communication 
by fax or electronic means referred to in 
Articles 2a and 2c did or did not occur, the 
review body shall in particular consider all 
reasonable and relevant evidence which is 
communicated to it by the contracting entity 
concerning dispatch by the latter and its 
receipt by the tenderer or candidate 
concerned.

In the case of a review relating to the 
circumstances of receipt of the 
communication referred to in Articles 2a and 
2c, the review body, independent of the 
contracting entity, shall in particular 
consider all reasonable and relevant 
evidence which is communicated to it by the 
contracting entity concerning its receipt by 
the tenderer or candidate concerned.

Amendment 15
ARTICLE 2 POINT 3

Article 2 e (Directive 92/13/EEC)

Article 2e Article 2e

Ineffectiveness and alternatives
1. The Member States shall ensure the 1. The Member States shall ensure that, in 
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effectiveness of the interlocutory 
procedures and the procedures for setting 
aside decisions referred to in Articles 1 and 
2(1)(a) and (b) in the case of illegal direct 
awards of contracts, in accordance with the 
conditions stated in paragraphs 2, 3 and 4 
of this Article.

accordance with the conditions stated in 
paragraphs 2 and 3, a contract is 
ineffective if the awarding authority:

– concludes a contract without first 
publishing an announcement concerning 
its conclusion in the Official Journal of the 
European Union, unless this is permitted 
under Directive 2004/18/EC, or concludes a 
contract, in accordance with Article 21 of 
Directive 2004/18, without prior 
transparency in breach of Article 2 of 
Directive 2004/18, or
– infringes Article 1(4), Article 2(3a) or 
Article 2a(2).
The review authority shall alone decide 
whether the contract is ineffective.
‘Ineffective’ shall mean having no legal 
effect.

2. When a contracting entity considers that 
it is permitted, in the light of the applicable 
Community law, not to initiate a formal 
procedure consisting of prior publicity and 
competitive tendering in respect of the 
award of a public contract, the amount of 
which exceeds the relevant threshold under 
Directive 2004/17/EC, the contracting 
entity shall, prior to the conclusion of the 
contract in question, take the following two 
measures:

2. The Member States may provide for the 
review body, independent of the public 
contracting entity, to deem a contract not to 
be ineffective, even if the provisions 
referred to in paragraph 1 were infringed 
when it was concluded, if the review body 
concludes that overriding reasons relating 
to a general interest of a non-economic 
nature justify maintaining the effect of the 
contract, and the Member States provide 
for alternative sanctions which are applied 
reciprocally. The alternative sanctions must 
be effective, proportionate and dissuasive.

(a) adopt an award decision which has no 
contractual effect and which is amenable to 
review within the meaning of Articles 1 and 
2 of this Directive;
(b) publish a notice ensuring a sufficient 
degree of publicity and containing at least 
the information mentioned in the Annex to 
this Directive.

The Member States shall inform the 
Commission no later than 18 months after 
the date of publication of this Directive in 
the Official Journal of the European Union 
on the alternative sanctions and the 
measures for their application, and shall 
notify it without delay of any subsequent 
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amendments thereto.

The publication of a notice in accordance 
with Articles 43 and 44 of Directive 
2004/17/EC shall fulfil the conditions 
stated in subparagraph (b) of this 
paragraph.

3. A contract may be concluded following 
the contract award decision referred to in 
paragraph 2 only after the expiry of a 
period of at least ten calendar days with 
effect from the day following the date on 
which the notice mentioned in paragraph 
2(b) was given the requisite publicity.

3. The Member States may specify that a 
review under paragraph 1 must be sought 
within the following periods:

– before the expiry of at least 30 calendar 
days with effect from the day following the 
date on which the contracting entity 
publishes an announcement on the award 
decision in the Official Journal of the 
European Union containing at least the 
information referred to in the annex to this 
Directive, or an announcement in 
accordance with Article 35(4) and Article 
36 of Directive 2004/18/EC,
– before the expiry of at least six months 
with effect from the day following the date 
on which the contract was concluded, if no 
announcement is published in accordance 
with the first indent.

4. Paragraphs 2 and 3 shall not apply 
either in cases of extreme urgency within 
the meaning of Article 40(3)(d) of Directive 
2004/17/EC or to contracts explicitly 
excluded in accordance with Articles 19 to 
26 thereof.

Amendment 16
ARTICLE 2, POINT 3

Article 2 f (Directive 92/13/EEC)

Article 2f Article 2f

Alternative: ex-ante transparency
1. The Member States shall ensure 
compliance with, on the one hand, the 
periods provided for in Articles 1(4) and 
2a(2) and (3) and, on the other hand, 

The Member States may provide for Article 
2e(1), first indent, to be inapplicable if:
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Article 2e, in accordance with the 
conditions stated in paragraphs 2, 3 and 4 
of this Article.

– it is permissible under Directive 
2004/17/EC to award the contract without 
first publishing an invitation to tender in 
the Official Journal of the European 
Union, and
– the public contracting authority publishes 
an announcement concerning the award 
decision and in so doing ensures that there 
is an appropriate degree of publicity; such 
an announcement must contain at least the 
information referred to in the Annex to this 
Directive, and
– the contract is not concluded until at least 
14 calendar days have elapsed, counting 
from the day after publication of the 
announcement of the award decision.”

2. The conclusion of a contract in breach 
of the provisions referred to in paragraph 1 
shall be considered ineffective.
3. By way of derogation from paragraph 2, 
the Member States may provide that a 
contract which has been concluded in 
breach of the provisions referred to in 
paragraph 1 nevertheless has certain 
effects between the parties concerned or 
with regard to third parties, on account of 
the end of a limitation period, which cannot 
be less than six months with effect from the 
effective date of conclusion.
The derogation provided for in the first 
subparagraph may also be applied when, in 
connection with a review seeking to 
establish a conclusion in breach of the 
provisions referred to in paragraph 1 and 
the consequences thereof, a review body 
independent of the contracting authority 
finds that certain overriding reasons 
relating to a general interest of a non-
economic nature require in the case 
concerned that some effects of the contract 
should not be challenged.
The Member States shall lay down the rules 
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on penalties applicable in the case of 
conclusion of a contract in breach of the 
provisions referred to in paragraph 1, when 
the circumstances referred to in paragraph 
3 occur or when extreme urgency within 
the meaning of Article 40(3)(d) of Directive 
2004/17/EC has been invoked by a 
contracting authority even though all the 
conditions provided for by that provision 
were not met.
The penalties provided for must be 
effective, proportionate and dissuasive.
The Member States shall notify those 
provisions to the Commission by [18 
months after the date of publication of this 
Directive in the Official Journal of the 
European Union] at the latest, and shall 
notify it without delay of any subsequent 
amendment affecting them.”
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OPINION OF THE COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS

for the Committee on the Internal Market and Consumer Protection

on the proposal for a directive of the European Parliament and of the Council amending 
Council Directives 89/665/EEC and 92/13/EEC with regard to improving the effectiveness of 
review procedures concerning the award of public contracts
(COM(2006)0195 – C6-0141/2006 – 2006/0066(COD))

Draftsman: Gay Mitchell

SHORT JUSTIFICATION

The Committee on Economic and Monetary Affairs acknowledges that the proposal for a 
Directive (2006/0066(COD)) has the positive objective of promoting an open, competitive 
and efficient public procurement market which secures best value for taxpayers' money within 
the EU Community.

The proposal for a Directive is an important element in promoting the Internal Market and 
achieving a competitive European economy that can compete effectively in global markets in 
accordance with the Lisbon Agenda.

The Committee on Economic and Monetary Affairs recalls that small open economies 
generally have to source a larger proportion of their requirements outside their own borders 
and it is therefore important for them that there is an efficient, competitive, properly 
functioning public procurement market for their economies. It is also important for business 
opportunities that accommodate national suppliers and service providers.

The Committee on Economic and Monetary Affairs recognise that this Directive provides for 
more clarity and for use of up to date technology by public authorities under conditions that 
ensure that the principles of openness, transparency and competition are respected.

The Committee on Economic and Monetary Affairs notes the importance of ensuring that the 
benefits anticipated from the new Directives are realised and not hindered by over rigid 
interpretation in how they operate in practice.

The Committee is concerned about the time allowed between the decision on an award and 
the conclusion of a contract and therefore proposes an amendment.
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AMENDMENTS

The Committee on Economic and Monetary Affairs calls on the Committee on the Internal 
Market and Consumer Protection, as the committee responsible, to incorporate the following 
amendments in its report:

Text proposed by the Commission1 Amendments by Parliament

Amendment 1
RECITAL 17 A (new)

(17a) The Commission should review 
progress made in the Member States and 
report to the European Parliament and to 
the Council on the effectiveness of the 
periods laid down in this Directive no later 
than three years after its entry into force.

Justification

The directive’s minimum requirements for standstill, suspensive and limitation periods are 
controversial issues in various Member States because of their varying legal traditions. So it 
seems advisable to review these periods after three years.

Amendment 2
ARTICLE 1, POINT 1, POINT (C)

Article 1, paragraph 4, subparagraph 3 (Directive 89/665/EEC)

The automatic suspension referred to in the 
second subparagraph shall end at the expiry 
of a deadline which may not be less than five 
working days from the day following the 
date on which the contracting authority has 
sent its reply by fax or electronic means.

The automatic suspension referred to in the 
second subparagraph shall end at the expiry 
of a deadline which may not be less than 10 
calendar days from the day following the 
date on which the contracting authority has 
sent its reply by fax or electronic means.

Amendment 3
ARTICLE 1, POINT 2, POINT (B)

Article 2, paragraph 3a (Directive 89/665/EEC)

3a When a body independent of the 
contracting authority has to review a 

3a When a body independent of the 
contracting authority has to review a 

1 Not yet published in OJ.
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contract award decision or a decision 
subsequent thereto, it shall inform the 
contracting authority without delay by fax or 
electronic means of the fact that it cannot 
proceed to the conclusion of the contract for 
a period determined by the Member State 
where the body is established and which 
cannot be less than five working days with 
effect from the day following the dispatch of 
the information concerned. After 
considering all the supporting documents of 
the review, and when it reaches the 
conclusion that the period of suspension 
referred to above should not be extended, the 
body may terminate at any time the 
requirement not to conclude the contract.

contract award decision or a decision 
subsequent thereto, it shall inform the 
contracting authority without delay by fax or 
electronic means of the fact that it cannot 
proceed to the conclusion of the contract for 
a period determined by the Member State 
where the body is established and which 
cannot be less than 10 calendar days with 
effect from the day following the dispatch of 
the information concerned. After 
considering all the supporting documents of 
the review, and when it reaches the 
conclusion that the period of suspension 
referred to above should not be extended, the 
body may terminate at any time the 
requirement not to conclude the contract.

Amendment 4

ARTICLE 1, POINT 3
Article 2a, paragraphs 2, 3 and 4 (Directive 89/665/EEC)

2. A contract may not be concluded 
following the decision to award a public 
contract falling within the scope of Directive 
2004/18/EC before the expiry of a period of 
at least ten calendar days with effect from 
the day after the date on which the contract 
award decision is communicated to the 
tenderers concerned by fax or electronic 
means. The communication of the award 
decision to each tenderer concerned shall be 
accompanied by a summary of the relevant 
reasons, as referred to in Article 41(2) of 
Directive 2004/18/EC.

2. A contract may not be concluded 
following the decision to award a public 
contract falling within the scope of Directive 
2004/18/EC before the expiry of a period of 
at least ten calendar days with effect from 
the day after the date on which the contract 
award decision is communicated to the 
tenderers concerned by fax or electronic 
means. The date of dispatch of the decision 
by the public contracting authority, and not 
its arrival with the tenderer, shall 
determine the period. The communication 
of the award decision to each tenderer 
concerned shall be accompanied by a 
summary of the relevant reasons, as referred 
to in Article 41(2) of Directive 2004/18/EC.

3. By way of derogation from paragraph 2, 
in the cases of urgency referred to in 
Article 38(8) of Directive 2004/18/EC, the 
Member States may make provision that a 
contract may not be concluded following 
the decision to award a public contract 
before the expiry of a period of at least 
seven calendar days with effect from the 
day after the date on which the contract 
award decision is communicated to the 
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tenderers concerned by fax or electronic 
means. This period shall be automatically 
extended by three calendar days when a 
person referred to in Article 1(3) of this 
Directive notifies, within this period, the 
contracting authority concerned by fax or 
electronic means of his intention to seek 
review. The communication of the award 
decision to each tenderer concerned shall 
be accompanied by a summary of the 
relevant reasons, as referred to in Article 
41(2) of Directive 2004/18/EC.
The Member States may apply the first 
subparagraph in the case of contracts based 
on a framework agreement within the 
meaning of Article 1(5) of Directive 
2004/18/EEC or contracts awarded as part of 
dynamic purchasing systems within the 
meaning of Article 1(6) of that Directive.

4. The periods referred to in paragraphs 2 
and 3 shall not apply in cases of extreme 
urgency within the meaning of Article 
31(1)(c) of Directive 2004/18/EC.

3. The period referred to in paragraph 2 
shall not apply in cases of extreme urgency 
within the meaning of Article 31(1)(c) of 
Directive 2004/18/EC.

Justification

For determining the period, speed should receive priority. The proposal does not make it 
completely clear how the period is to be calculated. It should specify that the period should be 
calculated by reference to the date of dispatch of the decision by the public contracting 
authority. Counting the period from the date on which the tenderer receives the decision 
would lead to problems concerning the burden of proof.

Amendment 5
ARTICLE 1, POINT 3

Article 2f, paragraphs 3 and 4 (Directive 89/665/EEC)

3. By way of derogation from paragraph 2, 
the Member States may provide that a 
contract which has been concluded in breach 
of the provisions referred to in paragraph 1 
nevertheless has certain effects between the 
parties concerned or with regard to third 
parties, on account of the end of a limitation 
period, which cannot be less than six months 

3. By way of derogation from paragraph 2, 
the Member States may provide that a 
contract which has been concluded in breach 
of the provisions referred to in paragraph 1 
nevertheless has certain effects between the 
parties concerned or with regard to third 
parties, on account of the end of a limitation 
period, which cannot be less than six months 
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with effect from the effective date of 
conclusion.

with effect from the effective date of 
conclusion.

The derogation provided for in the first 
subparagraph may also be applied when, in 
connection with a review seeking to 
establish a conclusion in breach of the 
provisions referred to in paragraph 1 and 
the consequences thereof, a review body 
independent of the contracting authority 
finds that certain overriding reasons 
relating to a general interest of a non-
economic nature require in the case 
concerned that some effects of the contract 
should not be challenged.
4. The Member States shall lay down the 
rules on penalties applicable in the case of 
conclusion of a contract in breach of the 
provisions referred to in paragraph 1, when 
the circumstances referred to in paragraph 
3 occur or when extreme urgency within 
the meaning of Article 31(1)(c) of Directive 
2004/18/EC has been invoked by a 
contracting authority even though all the 
conditions provided for by that provision 
were not met.
The penalties provided for must be 
effective, proportionate and dissuasive.
The Member States shall notify those 
provisions to the Commission by [18 
months after the date of publication of this 
Directive in the Official Journal of the 
European Union] at the latest, and shall 
notify it without delay of any subsequent 
amendment affecting them.”

Justification

The derogation in Article 2f(3), second subparagraph, is at variance with the aim of the 
proposed directive of keeping public contracting authorities more strictly than at present to a 
correct contracting procedure and improving the effectiveness of the review procedure.

The provision proposed in Article 2f(4) requires the Member States to lay down penalties for 
unlawful contracts. Recasting of the directive should not result in new provisions and thus 
create further bureaucracy.

Amendment 6
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ARTICLE 2, POINT 1, POINT (C)
Article 1, paragraph 4, subparagraph 3 (Directive 92/13/EEC)

The automatic suspension referred to in the 
second subparagraph shall end at the expiry 
of a deadline which may not be less than five 
working days from the day following the 
date on which the contracting authority has 
sent its reply by fax or electronic means.

The automatic suspension referred to in the 
second subparagraph shall end at the expiry 
of a deadline which may not be less than 10 
calendar days from the day following the 
date on which the contracting authority has 
sent its reply by fax or electronic means.

Amendment 7
ARTICLE 2, POINT 2, POINT (B)

Article 2, paragraph 3a (Directive 92/13/EEC)

3a When a body independent of the 
contracting authority has to review a 
contract award decision or a decision 
subsequent thereto, it shall inform the 
contracting authority without delay by fax or 
electronic means of the fact that it cannot 
proceed to the conclusion of the contract for 
a period determined by the Member State 
where the body is established and which 
cannot be less than five working days with 
effect from the day following the dispatch of 
the information concerned. After 
considering all the supporting documents of 
the review, and when it reaches the 
conclusion that the period of suspension 
referred to above should not be extended, the 
body may terminate at any time the 
requirement not to conclude the contract.

3a When a body independent of the 
contracting authority has to review a 
contract award decision or a decision 
subsequent thereto, it shall inform the 
contracting authority without delay by fax or 
electronic means of the fact that it cannot 
proceed to the conclusion of the contract for 
a period determined by the Member State 
where the body is established and which 
cannot be less than 10 calendar days with 
effect from the day following the dispatch of 
the information concerned. After 
considering all the supporting documents of 
the review, and when it reaches the 
conclusion that the period of suspension 
referred to above should not be extended, the 
body may terminate at any time the 
requirement not to conclude the contract.

Amendment by Alexander Radwan

Amendment 8
ARTICLE 2, POINT 3

Article 2a, paragraphs 2, 3 and 4 (Directive 92/13/EEC)

2. A contract may not be concluded 
following the decision to award a public 
contract falling within the scope of Directive 
2004/17/EC before the expiry of a period of 
at least ten calendar days with effect from 
the day after the date on which the contract 
award decision was communicated to the 

2. A contract may not be concluded 
following the decision to award a public 
contract falling within the scope of Directive 
2004/17/EC before the expiry of a period of 
at least ten calendar days with effect from 
the day after the date on which the contract 
award decision was communicated to the 
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tenderers concerned by fax or electronic 
means. The communication of the award 
decision to each tenderer concerned shall be 
accompanied by a summary of the relevant 
reasons, as referred to in Article 49(2) of 
Directive 2004/17/EC.

tenderers concerned by fax or electronic 
means. The date of dispatch of the decision 
by the public contracting authority, and not 
its arrival with the tenderer, shall 
determine the period. The communication 
of the award decision to each tenderer 
concerned shall be accompanied by a 
summary of the relevant reasons, as referred 
to in Article 49(2) of Directive 2004/17/EC.

3. By way of derogation from paragraph 2, 
in the cases where the shortest reduced 
time limits referred to in Article 45(8) of 
Directive 2004/17/EC are applied, the 
Member States may make provision that a 
contract may not be concluded following 
the decision to award a public contract 
before the expiry of a period of at least 
seven calendar days with effect from the 
day after the date on which the contract 
award decision was communicated to the 
tenderers concerned by fax or electronic 
means. This period shall be automatically 
extended by three calendar days when a 
person referred to in Article 1(3) of this 
Directive notifies, within this period, the 
contracting entity concerned by fax or 
electronic means of his intention to seek 
review. The communication of the award 
decision to each tenderer concerned shall 
be accompanied by a summary of the 
relevant reasons, as referred to in Article 
49(2) of Directive 2004/17/EC.
The Member States may apply the first 
subparagraph in the case of contracts 
based on a framework agreement within 
the meaning of Article 1(4) and Article 
14(2) and (3) of Directive 2004/17/EC or 
contracts awarded as part of dynamic 
purchasing systems within the meaning of 
Article 1(5) and Article 15 thereof.
4. The periods referred to in paragraphs 2 
and 3 shall not apply in cases of extreme 
urgency within the meaning of Article 
40(3)(d) of Directive 2004/17/EC.

3. The period referred to in paragraph 2 
shall not apply in cases of extreme urgency 
within the meaning of Article 40(3)(d) of 
Directive 2004/17/EC.
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Justification

For determining the period, speed should receive priority. The proposal does not make it 
completely clear how the period is to be calculated. It should specify that the period should be 
calculated by reference to the date of dispatch of the decision by the public contracting 
authority. Counting the period from the date on which the tenderer receives the decision 
would lead to problems concerning the burden of proof.

Amendment 9
ARTICLE 2, POINT 3

Article 2f, paragraphs 3 and 4 (Directive 92/13/EEC)

3. By way of derogation from paragraph 2, 
the Member States may provide that a 
contract which has been concluded in breach 
of the provisions referred to in paragraph 1 
nevertheless has certain effects between the 
parties concerned or with regard to third 
parties, on account of the end of a limitation 
period, which cannot be less than six months 
with effect from the effective date of 
conclusion.

3. By way of derogation from paragraph 2, 
the Member States may provide that a 
contract which has been concluded in breach 
of the provisions referred to in paragraph 1 
nevertheless has certain effects between the 
parties concerned or with regard to third 
parties, on account of the end of a limitation 
period, which cannot be less than six months 
with effect from the effective date of 
conclusion.

The derogation provided for in the first 
subparagraph may also be applied when, in 
connection with a review seeking to 
establish a conclusion in breach of the 
provisions referred to in paragraph 1 and 
the consequences thereof, a review body 
independent of the contracting entity finds 
that certain overriding reasons relating to a 
general interest of a non-economic nature 
require in the case concerned that some 
effects of the contract should not be 
challenged.
4. The Member States shall lay down the 
rules on penalties applicable in the case of 
conclusion of a contract in breach of the 
provisions referred to in paragraph 1, when 
the circumstances referred to in paragraph 
3 occur or when extreme urgency within 
the meaning of Article 40(3)(d) of Directive 
2004/17/EC has been invoked by a 
contracting authority even though all the 
conditions provided for by that provision 
were not met.
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The penalties provided for must be 
effective, proportionate and dissuasive.
The Member States shall notify those 
provisions to the Commission by [18 
months after the date of publication of this 
Directive in the Official Journal of the 
European Union] at the latest, and shall 
notify it without delay of any subsequent 
amendment affecting them.”

Justification

The derogation in Article 2f(3), second subparagraph, is at variance with the aim of the 
proposed directive of keeping public contracting authorities more strictly than at present to a 
correct contracting procedure and improving the effectiveness of the review procedure.

The provision proposed in Article 2f(4) requires the Member States to lay down penalties for 
unlawful contracts. Recasting of the directive should not result in new provisions and thus 
create further bureaucracy.
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