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PREDLOG RESOLUCIJE EVROPSKEGA PARLAMENTA

o uporabi Direktive 2004/38/ES o pravici državljanov Unije in njihovih družinskih 
članov do prostega gibanja in prebivanja na ozemlju držav članic
(2008/2184(INI))

Evropski parlament,

– ob upoštevanju člena 18 Pogodbe ES in člena 45 Listine Evropske unije o temeljnih 
pravicah ("Listina o temeljnih pravicah"),

– ob upoštevanju Direktive Evropskega parlamenta in Sveta 2004/38/ES z dne 29. aprila 
2004 o pravici državljanov Unije in njihovih družinskih članov do prostega gibanja in 
prebivanja na ozemlju držav članic1,

– ob upoštevanju svoje resolucije z dne 15. novembra 2007 o izvajanju Direktive 
2004/38/ES2, v kateri je Komisijo pozval, naj nemudoma predstavi podrobno oceno 
izvajanja in pravilnosti prenosa direktive v državah članicah ter potrebne predloge, 
pristojnemu parlamentarnemu odboru pa je naročil, naj pripravi oceno težav pri prenosu 
direktive, izpostavi najboljšo prakso in ukrepe, ki bi lahko povzročili različne oblike 
diskriminacije med državljani Unije, ter se posveti vprašanju prostega gibanja,

– ob upoštevanju svoje resolucije z dne 4. decembra 2003 o sprejetju ukrepov v zvezi z 
repatriacijo posmrtnih ostankov3,

– ob upoštevanju delovnega dokumenta Odbora za državljanske svoboščine, pravosodje in 
notranje zadeve z dne 13. junija 20084, vprašalnika, poslanega nacionalnim parlamentom 
držav članic, in prejetih odgovorov,

– ob upoštevanju poročila o obisku zaprtih centrov za prosilce za azil in priseljence v 
Belgiji, ki ga je pripravila delegacija Odbora za državljanske svoboščine, pravosodje in 
notranje zadeve5, 

– ob upoštevanju svoje resolucije z dne 5. februarja 2009 o izvajanju Direktive 2003/9/ES o 
pogojih za sprejem prosilcev za azil in beguncev v Evropski uniji: obiski Odbora LIBE v 
obdobju 2005–20086,

– ob upoštevanju svoje resolucije z dne 10. julija 2008 o popisu Romov v Italiji na podlagi 
etnične pripadnosti7, mnenja pravne službe Evropskega parlamenta o združljivosti vse 
hujših sankcij za državljane EU, ki se v določeni državi članici Unije zadržujejo 
nezakonito, in poročila Odbora za državljanske svoboščine, pravosodje in notranje 

1 UL L 158, 30.4.2004, str. 77.
2 UL C 282 E, 6.11.2008, str. 428.
3 UL C 89 E, 14.4.2004, str. 162.
4 PE407.933v01-00
5 PE404.465v02-00
6 Sprejeta besedila, P6_TA(2009)0047.
7 Sprejeta besedila, P6_TA(2008)0361.
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zadeve o obisku delegacije v Italiji,

– ob upoštevanju poročila Komisije z dne 15. februarja 2008 z naslovom Peto poročilo o 
državljanstvu Unije (1. maj 2004 – 30. junij 2007) (KOM(2008)0085), 

– ob upoštevanju 25. letnega poročila Komisije z dne 18. novembra 2008 o spremljanju 
uporabe prava Skupnosti (2007) (KOM(2008)0777),

– ob upoštevanju svoje resolucije z dne ... aprila 2009 o težavah v zvezi z evropskim 
državljanstvom in o možnih rešitvah1,

– ob upoštevanju poročila agencije Evropske unije za temeljne pravice z naslovom 
Homofobija in diskriminacija zaradi spolne usmerjenosti v državah članicah EU,

– ob upoštevanju poročila Komisije z dne 10. decembra 2008 o uporabi Direktive 
2004/38/ES o pravici državljanov Unije in njihovih družinskih članov do prostega gibanja 
in prebivanja na ozemlju držav članic (KOM(2008)0840) (poročilo Komisije),

– ob upoštevanju sklepov Sveta za pravosodje in notranje zadeve z dne 27. novembra 2008 
o prostem gibanju oseb: zlorabe in izkoriščanje pravice do prostega gibanja oseb,

– ob upoštevanju sodb Evropskega sodišča v zvezi z državljanstvom Unije in prostim 
pretokom oseb, kot so zadeve C-127/08 (zadeva Metock), C-33/07 (zadeva Jipa) in C-
524/06 (zadeva Huber),

– ob upoštevanju osnutka vmesnega poročila z naslovom Primerjalne študije o uporabi 
Direktive 2004/38/ES o pravici državljanov Unije in njihovih družinskih članov do 
prostega gibanja in prebivanja na ozemlju držav članic, ki ga je zahteval Odbor za pravne 
zadeve in pripravilo evropsko združenje ECAS (European Citizen Action Service),

– ob upoštevanju člena 45 svojega poslovnika,

– ob upoštevanju poročila Odbora za državljanske svoboščine, pravosodje in notranje 
zadeve in mnenja Odbora za pravne zadeve (A6-0186/2009),

A. ker zgoraj omenjeno peto poročilo o državljanstvu Unije navaja, da je od 1. januarja 2006 
približno 8,2 milijona državljanov Unije uveljavljalo pravico do prebivanja v drugi državi 
članici in ker milijoni državljanov Unije vsako leto potujejo po Uniji,

B. ker je prosto gibanje bistveni del koncepta človekovih pravic in državljanstva Unije in 
predstavlja eno izmed temeljnih pravic in svoboščin, ki jo pogodbe priznavajo 
državljanom Unije,

C. ker direktiva 2004/38/ES uresničuje načela iz pogodb, saj državljanom Unije in njihovim 
družinskim članom ne glede na to, od kod prihajajo, omogoča prosto gibanje povsod po 
Uniji,

D. ker so bile države članice dolžne direktivo 2004/38/ES prenesti do 30. aprila 2006, 

1 Sprejeta besedila, P6_TA-PROV(2009)XXXX.
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Komisija pa naj bi svoje poročilo o uporabi direktive pripravila do 30. aprila 2008, 

E. ker po skoraj petih letih od sprejetja direktive 2004/38/ES – sicer z nekaj zamude glede 
na roke iz direktive – končno prihajo podatki o njenem prenosu in praktični uporabi,

F. ker je Parlament že nekajkrat izrazil zaskrbljenost nad tem, kako države članice izvajajo 
pravico do prostega gibanja,

G. ker je bil nedavno vzpostavljen konstruktivni dialog med Komisijo, Parlamentom in 
nekaterimi državami članicami,

H. ker je na podlagi tega dialoga prišlo do nekaterih sprememb nacionalne zakonodaje 
zaradi njene uskladitve z zakonodajo Skupnosti,

I. ker glede na poročilo Komisije prenos direktive 2004/38/ES pušča grenak priokus, saj niti 
ena država članica ni učinkovito in pravilno prenesla celotne direktive in niti en člen 
direktive ni bil učinkovito in pravilno prenesen v vseh državah članicah,

J. ker je iz poročila Komisije razvidno, da med številnimi drugimi ostajata dve glavni 
kršitvi temeljnih pravic državljanov Unije, zlasti kršitev pravice do vstopa in prebivanja 
družinskih članov iz tretjih držav in zahteva, da državljani Unije vlogi za izdajo 
dovoljenja za prebivanje priložijo dokazila, kot so delovna dovoljenja in dokazila o 
ustrezni nastanitvi, ki jih direktiva 2004/38/ES ne predvideva,

K. ker je Komisija do sedaj prejela več kot 1800 pritožb posameznikov, 40 parlamentarnih 
vprašanj in 33 peticij in je na tej osnovi obravnavala 115 pritožb in uvedla 5 postopkov za 
ugotavljanje kršitev zaradi nepravilne uporabe direktive 2004/38/ES, 

L. ker Komisija v poročilu zastopa stališče, da direktive 2004/38/ES na tej stopnji ni treba 
spremeniti, pač pa je treba narediti vse potrebno za njeno pravilno izvajanje, za kar naj bi 
ustanovila posebno skupino strokovnjakov, pripravila vprašalnik in z njim zbrala 
informacije, podatke in primere najboljše prakse ter leta 2009 izdala smernice za 
reševanje problematičnih vprašanj in tako zagotovila polno in pravilno uporabo,

M. ker so nekateri nacionalni parlamenti že odgovorili na vprašalnik Odbora za državljanske 
pravice, pravosodje in notranje zadeve1 in sta v nekaterih državah nanj odgovorila oba 
domova2,

N. ker so predstavniki nacionalnih parlamentov svoja stališča še dodatno lahko predstavili na 
skupnem srečanju parlamentarnih odborov o napredku na področju svobode, varnosti in 
pravice, ki je potekal 19. in 20. januarja 2009,

O. ker je pravna služba Parlamenta, s katero se je na to temo posvetoval Odbor za 
državljanske pravice, pravosodje in notranje zadeve, ugotovila, da ustrezne določbe 
zakonodaje Skupnosti izključujejo nacionalno zakonodajo, po kateri se nezakonito 
zadrževanje državljana ene države članice na ozemlju druge države članice šteje kot 
splošna obteževalna okoliščina pri kaznivem dejanju te osebe,

1 Avstrija, Belgija, Ciper, Češka republika, Grčija, Španija, Italija, Litva, Poljska, Romunija, Slovenija, Slovaška
2 Belgija, Češka republika, Romunija
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P. ker so bila s sodbami Sodišča v zvezi z vprašanjem prostega gibanja, zlasti v zadevah 
Metock, Jipa in Huber, potrjena naslednja načela:

– državljan tretje države, ki je zakonec državljana Unije in spremlja ali se pridruži temu 
državljanu, lahko koristi ugodnosti v skladu z določbami iz direktive, ne glede na to, kje 
in kdaj je bila sklenjena njuna zakonska zveza in ne da bi bilo potrebno predhodno 
zakonito bivanje1,

– čeprav člen 18 pogodbe ES in člen 27 direktive 2004/38/ES ne izključujeta nacionalne 
zakonodaje, ki dopušča omejevanje pravice državljana ene države članice do potovanja v 
drugo državo članico, zlasti na podlagi dejstva, da je bil iz te države članice zaradi 
"nezakonitega prebivanja" pred tem vrnjen v domovino, če njegovo osebno obnašanje 
predstavlja resnično, sedanjo in dovolj resno grožnjo enemu od temeljnih interesov 
družbe in je omejevalni ukrep ustrezen za izpolnitev želenega cilja ter za njegovo dosego 
ni pretirano omejevalen, in da nacionalno sodišče v postopku, sproženem pred njim, 
ugotovi, da je temu tako2,

– člen 12(1) pogodbe ES je treba razlagati, kot da onemogoča, da bi posamezna država 
članica zaradi preprečevanja kriminala vzpostavila sistem obdelave osebnih podatkov, ki 
so lastni državljanom Unije, ki niso državljani te države članice3,

Q. ker je v zgoraj omenjenem poročilu o obisku zaprtih centrov za prosilce za azil in 
priseljence v Belgiji navedeno: "Pridržanje državljanov Skupnosti v centrih za pridržanje 
za državljane tretjih držav, ki nezakonito prebivajo v EU, je osupljivo in nesorazmerno, 
predvsem, kadar se izvrši le zaradi preprostih upravnih prekrškov. Statistika belgijskih 
organov glede tega je zaskrbljujoča."

R. ker je Svet za pravosodje in notranje zadeve v zgoraj navedenih sklepih z dne 27. 
novembra 2008 Komisijo zaprosil, naj v začetku leta 2009 pripravi obrazložitveno izjavo 
s smernicami o uporabi direktive 2004/38/ES in preuči morebitne druge ustrezne in 
potrebne ukrepe,

S. ker so bila na osnovi zbranih informacij, zlasti na osnovi odgovorov nacionalnih 
parlamentov na vprašalnik Parlamenta, ki žal ni izčrpen in ne zajema vseh držav članic, 
in kot dopolnilo poročilu Komisije, izpostavljena naslednja osrednja problematična 
vprašanja:

– države članice strogo razlagajo pojme "družinski član" (člen 2), "drugi družinski člani" in 
"partner" (člen 3), zlasti za istospolne partnerje in njihovo pravico do prostega gibanja v 
skladu z dirketivo 2004/38/ES4, 

1 Zadeva Metock
2 Zadeva Jipa 
3 Zadeva Huber
4 Ciper, Poljska in Slovaška zakonske zveze istospolnih partnerjev ne priznavajo kot razloga za podelitev pravice 
do prostega gibanja, Poljska in Slovaška tudi ne priznavata registriranih partnerskih skupnosti, ne glede na to, če 
so potrjene v drugih državah članicah. Informacije v zvezi s tem, ki so jih posredovale Komisija, Agencija za 
temeljne pravice in nevladne organizacije še dodatno kažejo na pravno negotovost te tematike. Italija pravice 
istospolnih parov do prostega gibanja ne priznava na podlagi javnega reda. Prevladuje splošni trend proti 
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– za vstop in prebivanje družinskih članov iz tretjih držav so upravne obremenitve 
neupravičeno velike1,

– razlaga držav članic o "dovolj sredstvih" iz člena 7(1)(b) direktive 2004/38/ES je pogosto 
nejasna, saj večina držav članic zahteva dokazila o zadostnih sredstvih; prav tako je v 
mnogih državah negotov pojem "nesorazmernega bremena sistema socialne pomoči v 
državi članici gostiteljici" ter če in v katerih primerih se sprejme ukrep izgona državljana 
Unije, ki je postal nesorazmerno breme (člen 14, uvodna izjava 10)2,

– države članice izraz "resni/nujni razlogi v zvezi z javnim redom ali javno varnostjo" 
razlagajo zelo različno, poleg tega pa se tudi od ene države članice do druge razlikuje in 
je nejasno, v katerih primerih in s kakšnimi razlogi lahko upravičujejo izgon (člena 27 in 
28), kar lahko vodi v zlorabe (kot tarča izbrani državljani določene države članice) 
oziroma se zelo nejasno sklada z direktivo 2004/38/ES (primer mehanizmov 
samodejnega izgona)3,

– organi države članice gostiteljice od državljanov Unije pogosto zahtevajo, da jim 
predložijo neutemeljena dokazila, ki v direktivi 2004/38/ES niso predvidena4,

– zakoni in praksa v zvezi z zlorabo pravic in navidezno sklenitvijo zakonske zveze,

T. ker v nekaterih državah članicah obstajajo velike razlike pri osebnih dokumentih med 
državljani te države in državljani Unije iz druge države članice, ki imajo težave pri 
dokazovanju, da so državljani Unije s stalnim prebivališčem, kar v praksi resno ovira 
uveljavljanje njihovih pravic in njihovo vključevanje v družbeno in poslovno življenje,

U. ker bi bilo treba slab prenos direktive 2004/38/ES za izvajanje člena 18 pogodbe ES v 
državah članicah obsoditi in ker je to stanje krivo ne le tega, da se slabi učinkovitost in 
nujnost direktive, pač pa tudi, da se ne uveljavlja ena ključnih pravic, na kateri temelji 

priznavanju tretjega/četrtega zakonca.
1 Institucije EU so prejele že več pisnih pritožb in peticij, v katerih njihovi avtorji opozarjajo na nepripravljenost 
nekaterih držav članic, da bi v celoti priznale pravice družinskim članom iz tretjih držav. Kot primer naj 
navedemo, da zakonski predpisi Združenega kraljestva, Litve in Poljske družinskim članom, ki niso državljani 
EU, prepovedujejo vstop brez vizuma. Izjemno problematične so pravne in upravne ovire, ki vplivajo na 
družinske člane državljanov tretjih držav. Zakonodaja Združenega kraljestva družinskim članom, ki niso 
državljani EU, vendar so pridobili dovoljenje za prebivanje v drugi državi, onemogoča vstop v državo brez 
vizuma, upravni postopki Združenega kraljestva pa zaradi dolgih zamud in obširne dokumentacije, ki je potrebna 
pri obravnavi vlog za pridobitev dovoljenja za prebivanje za družinske člane iz tretjih držav, prav tako izjemno 
ovirajo uveljavljanje pravice do svobodnega gibanja. Državljani tretjih držav se v Estoniji soočijo s težavami, ko 
v državo poskušajo vstopiti z dovoljenjem za prebivanje, izdanim v drugi državi članici, poleg tega pa morajo 
družinski člani iz tretjih držav pri vlogi za izdajo vizuma plačati takso.  V Italiji mora državljan tretje države, ki 
zaprosi za združitev družine, dokazati zakonitost izvora njegovih ali njenih finančnih sredstev, ki ne smejo biti 
nižji od letnega socialnega dodatka.
2 Na primer v zvezi z italijansko zakonodajo, ki od državljanov EU zahteva dokazila o zadostnih sredstvih.
3 Člen 235 italijanskega kazenskega zakonika na primer določa, da se izženejo neitalijanski državljani, obsojeni 
na dve- ali večletno zaporno kazen. 
4 Ponekod (Grčija) lahko pristojni organi v skladu z nacionalnimi predpisi od državljana EU ob prijavi zahtevajo 
kazensko evidenco, medtem ko v drugih državah članicah (na primer v Španiji in Belgiji) državljani drugih držav 
članic prejmejo posebno osebno izkaznico in dovoljenje za prebivanje. Nekatere države članice (ES) 
državljanom EU poleg potrdila o prijavi izdajo tudi identifikacijsko številko za tujce, ki jo potrebujejo za delo ali 
vključitev v sistem socialne varnosti. V Italiji morajo državljani EU dokazati "zakonitost" dohodkov.
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Unija in jo državljanom podeljujejo pogodbe,

V. ker so po sporočilu Komisije z dne 18. novembra 2008 o vplivu prostega gibanja 
delavcev v okviru širitve EU o prvi fazi (1. januar 2007 – 31. december 2008) prehodnih 
ureditev (KOM(2008)0765) mobilni delavci iz držav, ki so se EU pridružile leta 2004 in 
2007, imeli pozitiven vpliv na gospodarstvo držav članic, 

W. ker štiri države članice iz EU-15 še niso odprle svojih trgov dela za delavce iz držav 
članic EU-8,

X. ker je enajst držav članic Komisijo obvestilo o svoji odločitvi, da bodo od 1. januarja 
2009 na svojih trgih dela še naprej uporabljale omejitve za državljane Romunije in 
Bolgarije, 

Uporaba direktive 2004/38/ES

1. poziva države članice, naj spoštujejo duh in črko člena 18 Pogodbe ES in člena 45 Listine 
o temeljnih pravicah, ki državljanom Unije podeljujeta temeljno pravico do prostega 
gibanja, kot prednostno nalogo začnejo v celoti izvajati direktivo 2004/38/ES in zlasti na 
temelju poročila Komisije in sodne prakse Sodišča brez odlašanja revidirajo in 
spremenijo zakonodajo in upravno prakso, ki je v nasprotju s predpisi ES; ugotavlja, da je 
več določb v zakonodaji večine držav članic v nasprotju s črko in duhom direktive, saj 
ogrožajo pravice do prostega gibanja in državljanstva Unije, in da nacionalni upravni 
postopki državljane velikokrat znatno ovirajo pri uveljavljanju njihovih pravic;

2. poziva države članice, naj v celoti izvajajo pravice iz členov 2 in 3 direktive 2004/38/ES 
ne le za različnospolne zakonce, pač pa tudi za registrirane partnerje, člane gospodinjstva 
in partnerje, vključno z istospolnimi pari, ki jih priznava ena od držav članic, ne glede na 
njihovo državljanstvo in brez vpliva na njihovo nepriznavanje v civilnem pravu druge 
države članice, na osnovi načel vzajemnega priznavanja, enakosti, nediskriminacije, 
dostojanstva, zasebnosti in družinskega življenja; poziva države članice, naj upoštevajo, 
da direktiva nalaga obveznost priznavanja svobode gibanja za vse državljane Unije (tudi 
istospolne partnerje), ne nalaga pa priznavanja istospolnih zakonskih zvez; ob tem poziva 
Komisijo, naj izda stroge smernice, ki bodo črpale iz analize in ugotovitev poročila 
Agencije za temeljne pravice, ter naj spremlja ta vprašanja;

3. poziva Komisijo, naj pripravi ustrezne predloge v okviru stockholmskega programa, da se 
zagotovi prosto gibanje brez diskriminacije zaradi razlogov, naštetih v členu 13 pogodbe 
ES, pri tem pa se opira na analizo in zaključke iz poročila Agencije za temeljne pravice;

4. poziva države članice, naj pri izvajanju pravice do prostega gibanja in bivanja 
državljanom Unije in njihovim družinskim članom, vključno z družinskimi člani iz tretjih 
držav, ne nalagajo neupravičenih upravnih obremenitev, če niso izrecno predpisane z 
direktivo 2004/38/ES, saj so te obremenitve v nasprotju s pravom ES in neupravičena 
ovira pri uveljavljanju svoboščine, ki jo neposredno dodeljuje pogodba ES, kar ni 
odvisno od tega, ali so zaključile upravne postopke; opozarja države članice, da so dolžne 
sprožiti upravne postopke, ki so vezani na uveljavljanje pravice do prostega gibanja, in 
jih poziva, naj spremljajo vse upravne in sodne odločitve na podlagi člena 3(2) direktive 
in poročajo o njih; opozarja države članice na njihovo obveznost, da olajšajo vstop 
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družinskim članom državljanov Unije iz tretjih držav, da se jim omogoči normalno 
družinsko življenje v državi članici gostiteljici;

5. poziva države članice, kjer so taki dokumenti, naj sprejmejo enako obliko za osebne 
dokumente za njihove državljane in državljane Unije iz drugih držav članic, ne glede na 
razlike, ki morajo biti zabeležene v dokumentih1;

6. poziva Komisijo, naj skrbno oceni, ali zakoni in praksa držav članic ne posegajo v 
pravice, ki jih državljanom Unije podeljujeta pogodba ES in ta direktiva, ali državljanom 
Unije in njihovim družinam ne nalagajo nesorazmerne obremenitve, s čimer bi posredno 
omejili njihovo pravico do prostega gibanja, zlasti glede pojmovanja "zadostnih 
sredstev", "nesorazmernega bremena sistema socialne pomoči v državi gostiteljici", 
"(resnih/nujnih) razlogov v zvezi z javnim redom ali javno varnostjo"; oceni naj še, ali 
obstajajo in delujejo materialna in postopkovna jamstva, zaščita in sodno varstvo proti 
izgonu; opozarja, da je treba strogo razlagati vsakršno omejitev temeljne pravice prostega 
gibanja;

7. ugotavlja, da so državljani nekaterih držav članic in nekatere etnične skupnosti v 
posameznih državah članicah izpostavljeni napadom, in poudarja, da morajo te države 
članice izvajati direktivo 2004/38/ES brez diskriminacije med državljani Unije in 
njihovimi družinskimi člani na podlagi katerega koli razloga iz člena 21 Listine o 
temeljnih pravicah; poziva Komisijo, Svet in vse države članice, naj zagotovijo zlasti, da 
ne v praksi ne v zakonodaji ne bo prihajalo do primerov diskriminacije zaradi 
državljanstva, rase ali etničnega porekla, in to spremljajo;

8. ugotavlja, da morajo biti ukrepi, sprejeti zaradi javnega reda ali javne varnosti, v skladu z 
načelom sorazmernosti in temeljiti izključno na osebnem obnašanju zadevnega 
posameznika; takšno osebno obnašanje mora predstavljati resnično, sedanjo in dovolj 
resno grožnjo, ki prizadene osnovne interese družbe; v zvezi s tem poziva države članice, 
naj sistematično preverjajo nacionalne razpise ukrepov z namenom zavrnitve vstopa, 
izdane za državljane Unije in njihove družinske člane2; opozarja, da se na izjeme na 
podlagi javnega reda ne sme sklicevati iz gospodarskih razlogov ali splošnih preventivnih 
razlogov; 

9. ugotavlja, da vse države članice še niso začele izvajati člena 35 direktive 2004/38/ES, po 
katerem je možno sprejeti potrebne ukrepe za zavrnitev, prenehanje ali preklic pravic do 

1 Upravni postopki, ki niso v skladu s pravom Skupnosti, imajo izjemno negativen vpliv na državljanske pravice. 
Tak primer je množenje različnih osebnih izkaznic in dovoljenj za prebivanje v državah članicah, zaradi česar 
je uveljavljanje pravice do prostega gibanja za državljane postalo zmedeno in utrujajoče. V Španiji da morajo 
državljani EU poleg potrdila o prijavi pridobiti tudi identifikacijsko številko za tujce, ki jo potrebujejo za delo 
ali registracijo v španski sistem socialne varnosti; v Franciji je poleg potrdila o prijavi, ki se izdaja državljanom 
Unije, še vedno treba pridobiti dvoumen prostovoljni naslov za prebivanje; v državah članicah, kot so Češka, 
Švedska in Belgija, pristojni organi zahtevajo dodatne dokumente za izdajo dovoljenja za prebivanje ali pa 
določajo pogoje, ki niso navedeni v direktivi.

2 V estonski in madžarski zakonodaji pri ukrepu izgona ni jasno navedena izključitev iz gospodarskih razlogov. 
V madžarski in romunski zakonodaji sploh ni navedena izključitev na podlagi predhodnih kazenskih obsodb in 
splošnih preventivnih razlogov.
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prostega gibanja v primeru zlorabe pravic ali prevare (npr. navidezna sklenitev zakonske 
zveze), pod pogojem, da so ti ukrepi sorazmerni in nediskriminatorni in da se spoštujejo 
postopkovna jamstva; opozarja na možnosti, ki jih nudi ta člen;

10. poziva Komisijo, naj spremlja, kako se v praksi spoštuje člen 24 direktive 2004/38/ES o 
enakem obravnavanju in prepovedi diskriminacije na podlagi državljanstva, v povezavi z 
uvodnima izjavama 20 in 31 ter členom 21 Listine o temeljnih pravicah, ki državljanom 
Unije in njihovim družinskim članom ob selitvi v drugo državo članico podeljujejo 
pravico do enakega obravnavanja, kot ga uživajo državljani tiste države članice v vseh 
zadevah, ki spadajo v področje uporabe pogodbe ES, in države članice poziva k 
čimprejšnjemu sprejetju ustreznih ukrepov za takojšno odpravo pomanjkljivosti in kršitev 
prava ES;

11. poziva k razveljavitvi ali reviziji prehodnih ureditev, po katerih še vedno veljajo omejitve 
za prosto gibanje delavcev, državljanov držav članic, ki so se EU pridružile 1. maja 2004 
in 1. januarja 2007, kar predstavlja znatno škodljivo diskriminacijo med državljani Unije; 
preferenčno klavzulo bi bilo treba izvajati za vse državljane Unije in dokončati 
vzpostavitev notranjega trga;

12. poziva Komisijo in države članice, naj pri izvajanju direktive 2004/38/ES upoštevajo 
morebitne diskriminacijske učinke uredb o socialni varnosti in dostopu do storitev 
splošnega interesa, ki bi lahko predstavljali ovire za prosto gibanje;

13. poziva Svet, naj opredeli strategijo, ki bo državljanom Unije in delavcem zagotavljala 
prosto gibanje in dostop na trg dela v državi članici gostiteljici, javnost pa naj obvešča o 
pozitivnih dosežkih in učinkih prostega gibanja državljanov in delavcev za države članice 
gostiteljice; poziva Komisijo, naj pripravi študijo, v kateri se bo opredelil sedanji in 
prihodnji primanjkljaj delovne sile na trgu EU ter morebitni prispevek delavcev iz vseh 
držav članic s polnim dostopom do trga dela EU k trajnostni gospodarski rasti;

14. poziva Komisijo in države članice, naj ponovno pregledajo omejitve, pridržke in časovne 
roke iz direktive 2004/38/ES pri uveljavljanju pravice do prostega gibanja v skladu z 
določili člena 39 te direktive ter analizirajo učinek odprave sedanje diskriminacije med 
državljani Unije glede na njihovo polno uživanje pravice do prostega gibanja in pravic, ki 
po pogodbi izvirajo iz državljanstva Unije; 

Metodologija za zagotovljanje izvajanja

15. ugotavlja, da nezadovoljiv prenos direktive 2004/38/ES kaže na dejstvo, da Komisija ni 
mogla zagotoviti, da bi države članice direktivo izvajale skladno in pravočasno, in 
obravnavati velikega števila pritožb državljanov v zvezi z uporabo direktive; 

16. podpira predlagani pristop Komisije, ki temelji na stalnem in celovitem spremljanju 
izvajanja direktive 2004/38/ES, pomoči državam članicam pri zagotavljanju polne in 
pravilne uporabe direktive v obliki smernic, ki bodo pripravljene v prvi polovici 2009, in 
na sprožitvi postopka proti državam članicam, kjer so zakoni in/ali praksa v nasprotju z 
direktivo; poziva Komisijo, naj oblikuje dosledno, učinkovito in pregledno politiko 
izvrševanja, ki bo zagotovila uveljavljanje pravic do prostega gibanja, in jo predloži 
Parlamentu; meni, da je pomanjkanje človeških in finančnih virov v Komisiji, 
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namenjenih prenosu in uporabi direktive, zelo velika ovira za Komisijo, da bi lahko 
verodostojno spremljala uporabo direktive v vseh državah članicah, in zato tudi za 
poenoteno zakonodajo na področju, ki je tako pomembno za državljane EU;

17. poziva države članice, naj sprožijo postopke za izvedbo smernic do konca leta 2009 in 
prilagodijo svojo zakonodajo in prakso ter naj smernice posredujejo vsem pristojnim 
organom in spremljajo njihovo uporabo; 

18. poziva Komisijo, naj v svojih smernicah oblikuje skupna merila glede minimalnega 
zneska, ki se šteje kot "zadostno sredstvo", in pojasni, na kakšni podlagi bi države članice 
morale upoštevati "osebne razmere zadevne osebe" iz člena 8(4) direktive 2004/38/ES;

19. poziva Komisijo, naj v svojih smernicah oblikuje enoten mehanizem razlaganja 
normativnih kategorij "javnega reda", "javne varnosti" in "javnega zdravja" ter pojasni, 
zakaj je upoštevanje vprašanj, kot so obdobje prebivanja, starost, zdravstveno stanje, 
družinske in ekonomske razmere, socialna in kulturna vključenost ter vezi z izvorno 
državo, pomembno za odločbo o izgonu iz člena 28(1) direktive 2004/38/ES;

20. priznava omejitve za repatriacijo posmrtnih ostankov državljanov Unije in poziva 
Komisijo, naj pripravi kodeks ravnanja, ki bi ga države članice lahko upoštevale, da bi se 
zagotovilo, da je dodatek svobodi gibanja državljanov;

21. poziva Komisijo, naj poveča sredstva in uvede posebno proračunsko vrstico za podporo 
nacionalnih in lokalnih projektov, ki so namenjeni vključevanju državljanov Unije in 
njihovih družinskih članov, kot so opredeljeni v členih 2 in 3 direktive 2004/38/ES, ki 
prebivajo v drugi državi članici;

22. poziva Komisijo, naj postavi rok za izvedbo smernic, po katerem bi bili sproženi 
postopki, ter zahteva, da se ga polno vključi in redno obvešča o stanju procesa;

23. poziva Komisijo, naj z ozirom na prosto gibanje oseb vzpostavi sistem vzajemnega 
ocenjevanja, ki bi ga izvajale skupine, sestavljene iz strokovnjakov, ki bi jih imenovale 
države članice in Parlament, ki bi mu pomagala Komisija in generalni sekretariat Sveta, 
temeljil pa bi na obiskih na kraju samem in bi ne posegal v pooblastila, ki so Komisiji 
podeljena s pogodbami;

24. poziva Komisijo, naj od držav članic zahteva redna poročila s statističnimi podatki v 
zvezi s prostim gibanjem, na primer o številu primerov, ko so bile zavrnjene pravice 
vstopa in prebivanja, ter opravljenih izgonov in razlogih zanje;

25. poziva države članice, naj pomagajo svojim državljanom, ki prebivajo v drugih državah 
članicah, tako da na svojih konzularnih in diplomatskih predstavništvih ponujajo vse 
potrebne informacije o prostem gibanju; 

26. poziva Komisijo, naj preveri, ali v državah članicah obstajajo sistemi za obdelavo 
osebnih podatkov, specifičnih za državljane Unije, ki niso državljani zadevne države 
članice, in ali vsebujejo le tiste podatke, ki so potrebni za uporabo direktive 2004/38/ES 
in njen prenos v nacionalno zakonodajo; poziva jo, naj preveri tudi, ali obstajajo podobni 
sistemi, katerih namen je boj proti kriminalu, in poziva tiste države članice, ki imajo 



PE418.397v02-00 12/38 RR\777422SL.doc

SL

takšne sisteme, naj jih pregledajo v skladu z zadevo Huber;

27. poziva tiste države članice, ki imajo zakone, ki niso v skladu z zadevo Metock, naj jih 
nujno pregledajo, ter poziva Komisijo, naj sproži postopke proti njim, če se ne skladajo;

28. pozdravlja namero Komisije, da bi med državljani Unije krepili zavest o pravicah, ki jim 
jih podeljuje direktiva 2004/38/ES, in bi izdali poenostavljen vodnik za državljane Unije, 
pri čemer bi kar najbolje uporabili svetovni splet; države članice opozarja na dolžnosti, ki 
jim jih nalaga člen 34 direktive, da državljane obveščajo o njihovih pravicah v zvezi s 
prostim gibanjem; v tem smislu države članice poziva k ustanovitvi informacijskih 
uradov za pomoč v zvezi z uveljavljanjem pravice do prostega gibanja;

o

o o

29. naroči svojemu predsedniku, naj to resolucijo posreduje Svetu, Komisiji ter vladam in 
parlamentom držav članic.
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MANJŠINSKO MNENJE 

ki sta ga predložila Roberta Angelilli in Mario Borghezio
(člen 48 Poslovnika Evropskega parlamenta)

O POROČILU VALEAN
o uporabi Direktive 2004/38/ES o pravici državljanov Unije in njihovih družinskih članov do 

prostega gibanja in prebivanja na ozemlju držav članic

– Čeprav odločno zagovarjava pomen direktive 38/2004/ES in poudarjava potrebo, da se z njo 
zagotovi prosto gibanje državljanov EU;

– se ne strinjava s pristopom iz poročila, ki posega na področja, ki so v izključni pristojnosti 
držav članic, zlasti družinsko pravo, kazensko pravo ter javni red in mir;  

– prav tako meniva, da je nesprejemljiva opomba k poročilu (uvodna izjava S), ki se sklicuje 
na domnevno strogo razlago pojma "družinski član", "drugi družinski član" ali "partner" s 
strani držav članic. V opombi se kritizira "splošni trend proti priznavanju tretjega/četrtega 
zakonca" in se predlaga široka in dvoumna razlaga direktive 38/2004/ES, ki bi spodbujala h 
goljufivim sklepanjem navideznih zakonskih zvez ali celo k protislovnemu priznavanju 
legitimnosti poligamije.
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13.2.2009

MNENJE ODBORA ZA PRAVNE ZADEVE

za Odbor za državljanske svoboščine, pravosodje in notranje zadeve

o uporabi Direktive 2004/38/ES o pravici državljanov Unije in njihovih družinskih članov do 
prostega gibanja in prebivanja na ozemlju držav članic
(2008/2184(INI))

Pripravljavka mnenja: Monica Frassoni

POBUDE

Odbor za pravne zadeve poziva Odbor za državljanske svoboščine, pravosodje in notranje 
zadeve, kot pristojni odbor, da v svoj predlog resolucije vključi naslednje pobude:

A ker je treba upoštevati osnutek vmesnega poročila „Primerjalne študije o uporabi 
Direktive 2004/38/ES o pravici državljanov Unije in njihovih družinskih članov do 
prostega gibanja in prebivanja na ozemlju držav članic“, ki ga je zahteval Odbor za 
pravne zadeve in pripravilo evropsko združenje ECAS (European Citizen Action 
Service), 

1. ugotavlja, da je več določb v zakonodaji večine držav članic v nasprotju s črko in duhom 
direktive, saj ogrožajo pravice do prostega gibanja in državljanstva EU, in da nacionalni 
upravni postopki državljane velikokrat znatno ovirajo pri uveljavljanju njihovih pravic;

2. z razočaranjem ugotavlja, da je prenos direktive zadovoljiv samo na Cipru, v Grčiji, na 
Finskem, v Luksemburgu, na Malti, Portugalskem in v Španiji; 

3. ugotavlja, da to kaže na dejstvo, da Komisija ni mogla zagotoviti, da bi države članice 
direktivo izvajale skladno in pravočasno, in obravnavati velikega števila pritožb 
državljanov v zvezi z uporabo direktive; poziva Komisijo, naj pripravi dosledno, 
učinkovito in pregledno politiko izvrševanja, ki bo zagotovila uveljavljanje pravic do 
prostega gibanja, in jo predloži Parlamentu; meni, da je pomanjkanje človeških in 
finančnih virov v Komisiji, namenjenih prenosu in uporabi direktive, zelo velika ovira za 
Komisijo, da bi lahko verodostojno spremljala uporabo direktive v vseh državah članicah, 
in zato tudi za poenoteno zakonodajo na področju, ki je tako pomembno za državljane 
EU;
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4. ugotavlja, da nepravilna uporaba direktive v državah članicah zahteva razmislek o 
spremembi najbolj problematičnih določb, in sicer pravice do vstopa in prebivanja 
družinskih članov iz tretjih držav ter zahteve, da državljani EU skupaj z vlogami za izdajo 
dovoljenja za prebivanje predložijo tudi dodatne listine, ki jih direktiva ne predvideva; 

5. ugotavlja, da imajo upravni postopki, ki niso v skladu s pravom Skupnosti, izjemno 
negativen vpliv na državljanske pravice; kot primer navaja širjenje različnih osebnih 
dokumentov in dovoljenj za prebivanje v državah članicah, zaradi česar je uveljavljanje 
pravice do prostega gibanja za državljane postalo zmedeno in utrujajoče; poudarja, da 
morajo državljani EU v Španiji poleg potrdila o registraciji pridobiti tudi identifikacijsko 
številko za tujce, ki jo potrebujejo za delo, ali pa se registrirati pri španskem sistemu 
socialne varnosti; da je v Franciji poleg potrdila o registraciji, ki se izdaja državljanom 
EU, še vedno treba pridobiti dvoumen prostovoljni naslov za prebivanje; in da v državah 
članicah, kot so Češka, Švedska in Belgija, pristojni organi zahtevajo dodatne dokumente 
za izdajo dovoljenja za prebivanje ali pa določajo pogoje, ki niso navedeni v direktivi.

6. ugotavlja, da zaradi prenosa načela „zadostnih sredstev“ v državah članicah prihaja do 
zmede pri državljanih EU, saj je ta pojem v nacionalni zakonodaji na vseh ravneh 
mnogokrat dvoumno opredeljen; opozarja, da je to razlog za globoko zaskrbljenost, na 
primer v zvezi z italijansko zakonodajo, ki od državljanov EU zahteva dokazila o 
verodostojnosti njihovih zadostnih sredstev;

7. ugotavlja, da položaj registriranih partnerjev, ki imajo korist od direktive, ni vedno jasen, 
zlasti v državah, kjer registrirana partnerstva niso priznana; poziva Komisijo, naj pozorno 
spremlja ta pomembni vidik direktive;

8. ugotavlja, da so izjemno problematične pravne in upravne ovire, ki vplivajo na družinske 
člane državljanov tretjih držav; poudarja, da zakonodaja Združenega kraljestva krši 
direktivo, saj družinskim članom, ki niso državljani EU, vendar so pridobili dovoljenje za 
prebivanje v drugi državi, onemogoča vstop v državo brez vizuma, in da upravni postopki 
Združenega kraljestva zaradi dolgih zamud in obširne dokumentacije, ki je potrebna pri 
obravnavi vlog za pridobitev dovoljenja za prebivanje za družinske člane iz tretjih držav, 
prav tako izjemno ovirajo uveljavljanje pravice do svobodnega gibanja; opozarja, da se 
državljani tretjih držav v Estoniji soočijo s težavami, ko v državo poskušajo vstopiti z 
dovoljenjem za prebivanje, izdanim v drugi državi članici, poleg tega pa morajo družinski 
člani iz tretjih držav pri vlogi za izdajo vizuma plačati takso; poudarja, da mora v Italiji 
državljan tretje države, ki zaprosi za združitev družine, dokazati zakonitost izvora 
njegovih ali njenih finančnih sredstev, ki ne smejo biti nižji od letnega socialnega 
dodatka;

9. opozarja, da se na izjeme na podlagi javnega reda ne sme sklicevati iz gospodarskih 
razlogov ali splošnih preventivnih razlogov; ugotavlja, da v estonski in madžarski 
zakonodaji pri ukrepu izgona ni jasno navedena izključitev iz gospodarskih razlogov in 
da v madžarski in romunski zakonodaji sploh ni navedena izključitev na podlagi 
predhodnih kazenskih obsodb in splošnih preventivnih razlogov.
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ANNEX
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Policy Department C
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DILEMMAS IN THE IMPLEMENTION OF DIRECTIVE 
2004/38 ON THE RIGHT OF CITIZENS AND THEIR FAMILY 

MEMBERS TO MOVE AND RESIDE FREELY IN THE EU

BRIEFING PAPER

Summary: 

This Briefing Paper examines the main dilemmas that prevent EU citizens and their family members 
from fully enjoying their freedom of movement-related rights on the basis of Directive 2004/38 on the 
right of citizens of the Union and their family members to move and reside freely within the territory 
of the Member States. It assesses the most relevant deficits in the transposition of the Directive in light 
of the answers and data provided by the National Parliaments of 11 EU Member States (Austria, 
Belgium, Cyprus, Czech Republic, Italy, Lithuania, Poland, Romania, Slovak Republic, Slovenia and 
Spain) to the questionnaire prepared by the Committee on Civil Liberties and Justice and Home 
Affairs (LIBE) of the European Parliament.
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1. ASSESSING NATIONAL TRANSPOSITION OF DIRECTIVE 2004/38: SCOPE AND 
METHODOLOGY

The Committee on Civil Liberties and Justice and Home Affairs (LIBE) of the European Parliament 
launched an assessment procedure1 aiming at highlighting the main problems entailed in the 
transposition of Directive 2004/38 on the right of citizens of the Union and their family members to 
move and reside freely within the territory of the Member States (hereafter Directive 2004/38).2 The 
EP transmitted a questionnaire to all the National Parliaments of the EU Member States (MS) 
requesting qualitative, quantitative and statistical information on transposing legislation, 
administrative procedures and practical implementation of Directive 2004/38. The latter should have 
been implemented by 30 April 2006. The responses provided to the questionnaire at the end of 2008 
have been often partial and obscure, and at times completely absent – only the following eleven MS 
provided an answer: Austria, Belgium, Cyprus, Czech Republic, Italy, Lithuania, Poland, Romania, 
the Slovak Republic, Slovenia and Spain. The resulting data offers however some valuable 
information concerning relevant weaknesses in the transposition of the Directive. 

The EP’s overall exercise constitutes a positive, while challenging, endeavour at times of 
strengthening the bridges and cooperation with National Parliaments in the so-called ‘Area of 
Freedom, Security and Justice’ (AFSJ) with the prospect of the entry into force of the Treaty of Lisbon 
in areas of such relevance such as the freedom of movement and, more widely, European citizenship.3 
Indeed, in addition to Article 18 EC Treaty, the Charter of Fundamental Rights of the EU recognizes 
in Article 45 that the freedom of movement and residence constitutes one of the dearest European 
citizens’ fundamental rights.4 The relevance granted by European citizens to the achievement of the 
freedom to move, as well as to its seminal role and added value in the promotion of European identity, 
has been often evidenced in various Eurobarometer reports.5 This freedom, and its linkage with the 
citizenship of the Union, has been revisited, developed and proactively interpreted by both substantive 
and institutional mechanisms characterizing the EU legal system, i.e. respectively, the Directive 
2004/386 and the jurisprudence of Community Courts, most particularly that of the European Court of 
Justice (ECJ). The assessment of the national implementation of Directive 2004/38 by the EP 
contributes to the promotion and protection of fundamental rights in the EU, the reinforcement of 
European citizenship as well as the democratic accountability of MS actions in the scope of EC free 
movement law.

In the Fifth Report on Citizenship of the Union [COM(2008) 85], the European Commission 

1 EP Resolution on application of Directive 2004/38/EC on the right of EU citizens and their family members to move and 
reside freely within the territory of the Member States, 15 November 2007, P6_TA(2007)0534, paragraph 8. See also EP 
Working Document, on Follow up to the EP resolution of 15 November on the application of Directive 2004/38 on the right 
of EU citizens and their family members to move and reside freely within the territory of the Member States, Rapporteur: 
Adina-Iona Vălean, 13 June 2008.
2 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the 
Union and their family  members to move and reside freely within the territory of the Member States amending Regulation 
(EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 
90/364/EEC, 90/365/EEC and 93/96/EEC.
3 On the stronger role of national parliaments under the institutional landscape provided by the Treaty of Lisbon in relation to 
an AFSJ see Carrera, S. and F. Geyer (2008).
4 Charter of Fundamental Rights of the European Union, OJ 2007/C 303/01, 14 December 2007.
5 See inter alia European Commission (2002), Candidate countries Eurobarometer: Public opinion in the countries applying 
for EU membership, The Gallup Organization, Hungary, DG Communication; European Commission (2006), The European 
Citizens and the Future of Europe – Qualitative Study in the 25 Member States, Eurobarometer, Optem, DG Communication; 
European Commission (2009), Awareness of Key Policies in the Area of Freedom, Security and Justice, Analytical Report, 
Flash Eurobarometer, The Gallup Organization, Hungary, DG Communication, page 36, point 4.2. 
6 For an analysis refer to Carrera (2005).
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confirmed that the control of the correct implementation of Directive 2004/38 remained a central 
priority.1 On the basis of the call given by a EP Resolution of November 20072 and Article 39 (1) of 
the Directive, the Commission carried out an evaluation on its application which materialized in a 
Report published in December 2008 [COM (2008) 840]. The latter has been rather critical on MS and 
has qualified the overall transposition as ‘rather disappointing’.3 In particular, the Commission noted 
that there has been no MS which has ‘effectively and correctly’ transposed the entire Directive into 
their domestic legal regimes. It added that there is actually not a single provision of the measure which 
has been adequately implemented by all the MS! The information available in the Report has also 
substantiated, and has also somehow confirmed, some of the core findings emerging from the study of 
the information in the questionnaires presented in this Briefing Paper.

The incapacity shown by MS to fulfil their ‘obligation to act’ under Article 10 EC Treaty4  has 
negative implications on fundamental rights, the status of European Citizenship, the principle of 
equality and non-discrimination as well as the very foundations upon with the European Community is 
being rooted. The EU legal system relies on MS’ capacity to implement correctly and in a timely 
manner EC law. It also ‘takes for granted’ that MS comply with, and adhere closely to, the dynamic 
jurisprudence of the ECJ on these matters, and that the European Commission can secure compliance 
through its Treaty-based powers (e.g. Article 226 EC Treaty) and its current human and financial 
resources. Notwithstanding, the freedom of movement of EU citizens and family members constitutes 
an illustrative example where these presumptions simply do not work in the ground. The main victim 
of this failure is the liberty and security (fundamental rights) of the individual who remains vulnerable 
at times of ‘moving’ and encounters obstacles while trying to benefit from fundamental rights and 
freedoms attached to European citizenship. The legitimacy and credibility of the EU toward citizens’ 
expectations remains therefore very much at stake.

This Briefing Paper sets out where the key deficits are in respect of realizing the principle of free 
movement of Union citizens and their family members. Our focus centres on the identification of 
problematic areas where difficulties can be pointed out in the national implementation of Directive 
2004/38. While our examination acknowledges results coming from other publicly available sources 
of information, such as those of the European Commission and previous EP questions and work, the 
foundations of this Paper are based on the data provided by National Parliaments in their responses to 
the questionnaires. From a methodological perspective we deem it also appropriate to stress that while 
the Briefing Paper underlines certain ‘bad practices’ and gaps between the framework of protection 
envisaged by Directive 2004/38 and its corresponding national legislation/administrative practices, our 
driving logic has not been ‘to name and shame’ those MS which have implemented ‘the least well’ the 
content and rights envisaged in the Directive. Rather, we aim at illustrating in a synthesized manner 
how some of the provisions of this piece of EU secondary law might have been misinterpreted and/or 
badly/inconsistently applied across the national arenas, and therefore at pointing out key thematic 
dimensions which remain critical and where the EP and National Parliaments should express their 

1 European Commission, Fifth Report on Citizenship of the Union, COM(2008) 85, Brussels, 15 February 2008.
2 See footnote no. 1 above, paragraph 7, where the EP requested the Commission to deliver ‘a detailed assessment of the 
steps taken by Member States to implement Directive 2004/38 and of the correctness of its transposition...’.
3 Commission Report on the application of Directive 2004/38 on the right of citizens of the Union and their family members 
to move and reside freely within the territory of the Member States, COM(2008) 840 final, Brussels, 10 December 2008. See 
also Commission Communication, The impact of free movement of workers in the context of EU enlargement Report on the 
first phase (1 January 2007 – 31 December 2008) of the Transitional Arrangements set out in the 2005 Accession Treaty and 
as requested according to the Transitional Arrangement set out in the 2003 Accession Treaty, COM(2008) 765 final, 
Brussels, 18 November 2008.
4  Article 10 TEC states that “Member States shall take all appropriate measures, whether general or particular, to ensure 
fulfilment of the obligations arising out of this Treaty or resulting from action taken by the institutions of the Community. They 
shall facilitate the achievement of the Community’s task. They shall abstain from any measure which could jeopardize the 
attainment of the objective of this Treaty”.
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greater concerns. 

Furthermore, the questionnaire which was forwarded to the National Parliaments was structured by the 
LIBE Committee into nine headings intending to cover all stages relevant to the free movement of 
persons as stipulated by the Directive (refer to questionnaire provided in Annex 1 of this Paper). The 
shape of the questions was also based on those issues that had been already identified as problematic 
by the EP.1 As stated above, however, the information that has been provided by national authorities 
has been partial, incomplete and selective. As the MEP Adina-Ioana Vălean, Rapporteur on the 
Initiative Report on the Application of Directive 2004/38,2 underlined at the Joint Committee Meeting 
on ‘Progress in the Area of Freedom, Security and Justice’ of 19-20 January 2009,3 National 
Parliaments have not demonstrated much enthusiasm in complying with the EP’s request and answers 
have been scarce. This becomes obvious when taking into account that only eleven EU MS replied and 
sent back the questionnaire. Furthermore, the amount of information requested in each section of the 
questionnaire (approximately six sub questions per heading) seems to have encouraged the National 
Parliaments ‘to pick and choose’ those questions they were more willing to address, as well as the 
scope of the answers given. This has resulted in some MS providing detailed accounts of their 
implementing legislations that contrasted with other very succinct or non-existent answers. Indeed, 
while some National Parliaments have provided lengthy explanatory accounts on the content of their 
legislation, others have merely referred to the corresponding legal provisions without duly addressing 
the actual ways in which they are being interpreted and practiced. The diverse puzzle of data resulting 
from the materials has not facilitated the cross-comparison of the various transposition measures and 
the identification of common weaknesses. 

Next Section aims at overcoming some of these open methodological issues by focusing on thematic 
areas where fundamental deficits might be identified at times of conducting a cross-comparative 
account of the results provided by the questionnaires. In short, the following four problematic topics 
can be underlined as showing major deficits and leading to conflict with the Directive: 1. Third-
country nationals family members and registered partnerships; 2. Administrative requirements to the 
right to move and reside; 3. Restrictions to the access to social benefits; and 4. Use and abuse of 
expulsion powers.

2. THEMATIC AREAS / PROBLEMATIC TOPICS

2.1. THIRD-COUNTRY NATIONAL FAMILY MEMBERS OF EU CITIZENS AND REGISTERED 
PARTNERSHIPS

2.1.1. Third-Country National Family Members
As long as citizens of the Union exercise their free movement rights accompanied by family members 
who are also citizens of the Union they do not generally encounter many difficulties in light of 

1 EP Working Document, on Follow up to the EP resolution of 15 November on the application of Directive 2004/38 on the 
right of EU citizens and their family members to move and reside freely within the territory of the Member States, 
Rapporteur: Adina-Iona Vălean, 13 June 2008, page 6, where seven issues where already identified as problematic (i.e. 
notion of family member, authorisation of entry and issuing of residence cards for third country family members, documents 
demanded by border authorities and air carriers, the interpretation of sufficient resources and of the notion of ‘unreasonable 
burden to the social assistance system, the interpretation of ‘serious/imperative grounds of public policy and public security, 
abuse of rights and marriages of convenience).
2 INI 2008/2184.
3 Joint Committee Meeting on the initiative of the European Parliament and the Czech Republic, Progress in the Area of 
Freedom, Security and Justice, 19-20 January 2009, European Parliament, Brussels. See 
http://www.europarl.europa.eu/activities/committees/hearingsCom.do?language=EN&body=LIBE

http://www.europarl.europa.eu/activities/committees/hearingsCom.do?language=EN&body=LIBE
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Directive 2004/38.1 However, when they seek to be joined or accompanied by third-country national 
(TCN) family members many MS place obstacles which go against the spirit and wording of the 
Directive, as well as the case law of the Court of Luxembourg. As a way of illustration, the following 
problems can be highlighted across the MS subject to study in this paper in what concerns the 
treatment given to TCN family members at times of entry/admission. In Italy the entry requirement 
for all non-EU national family members to be in possession of an identification document is 
conditional upon holding a passport.2 This is not consistent with Article 5(2) of the Directive which 
allows for the entry into a MS if in possession of other documentation such as a residence card issued 
by another MS. According to the questionnaire from the Czech Republic “a family member of an EU 
citizen who is not himself a citizen of the European Union is also obliged, during border control, to 
present the police with a visa authorizing him to present in the territory of the country if he is subject 
to a visa duty”.3 Furthermore in light of the provisions of the Directive, entry visa for TCN family 
members should be obtained free of charge, as soon as possible and on the basis of an accelerated 
procedure. This, however, does not seem to have been interpreted by all MS as a binding rule as few 
of them make mention of the existence of such procedures in their answers to the questionnaires. For 
example in Slovenia,4 although it is a requirement for family members that are not EU nationals to 
hold a valid passport with a visa, no special procedure to obtain this document in a easier way (‘as 
soon as possible and on the basis of an accelerated procedure’) appears to have been put into place. 
Moreover, the visa requirement should, according to the Directive, be waived when a TCN family 
member is in possession of a passport as well as a residence permit issued by another MS. 

The ECJ has showed important interventions and proactive interpretations of the foundations of 
European citizenship which have expanded the enactment of this status both ratione materiae and 
ratione personae. The judicialization of the status of European citizen, and the freedoms and rights 
attached to it, has gradually enlarged and liberalised the limits of European citizenship.5 It remains 
unclear the extent to which all the EU-25 MS have yet applied fully the ECJ jurisprudence according 
to which TCN family members cannot be required to have been previously legally residing with an EU 
citizen in another MS in order to benefit from freedom of movement and the right of residence.6 Other 
MS are applying the ruling only to spouses and children of EU citizens exercising their free movement 
rights and not to wider family members, such as parents and grandparents who are also covered by the 
Directive. There seems to be also a tendency in some administrations to apply a sufficient resources 
requirement for TCNs’ family members even where the principal is a worker or self employed even 

1 Article 5 (2) (3) (4) and article 6 (2) of Directive 2004/38.
2 Article 4 and 5 of the Legislative Decree No 30/2007, 6.02.2007 consolidated by Legislative Decree No 32/2008, 28 
February 2008. They provide for free movement of all “Union Citizens with a ‘document valid for foreign travel in 
accordance with the legislation of the Member State’ and their family members who are not Community nationals but who 
hold a valid passport.”
3 It is however very interesting to note that in the second questionnaire provided this time by the Senate of the Parliament of 
the Czech Republic it is however said that “A family member of a European Union citizen, who is not a national of a EU 
Member State, is obliged to prove his/her identity by means of submitting a travel document or card of residence of a family 
member of a EU citizen or card of permanent residence permit; if the alien does not hold any of the aforementioned 
documents, s/he can prove his/her identity by means of submitting another type of document, however, s/he must 
concurrently prove that s/he is a family member of a European Union citizen”. 
4 In Slovenia, the provisions of the Directive 38/2004 have been, for the most part, incorporated into the Aliens Act, setting 
out the conditions for the entry into and residence of aliens in the Republic of Slovenia.
5 The literature has focused on the dynamic role of Community Courts in the enactment of European citizenship and the 
significance of their successive rulings. See among others, Craig and De Búrca (2007), Kostakopoulou, (2007), Jacobs 
(2007) and Guild (2007b). For a ‘state of the art’ see Carrera and Merlino (2008).
6 According to the European Commission’s Report COM(2008) 840, on the basis of the Akrich judgement, Case C-109/01, 
Denmark, Ireland, Finland and the UK had made the right of residence conditional on their prior lawful residence in another 
MS. The report also highlights how other seven Member States had adopted a similar position through administrative 
practices. See page 4 of the Report. 
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though this is not permitted under Article 7 of Directive 2004/38.1 Indeed, the relevance of ECJ 
rulings is exemplified by Metock,2 where the Court overruled its previous arguments in Akrich3 and 
held that there is a right for citizens of the Union who are exercising their free movement rights in a 
host state to be joined or accompanied by TCN family members irrespective of where they are coming 
from (i.e. outside the EU or not) and prior lawful residence. From the questionnaires no information 
on the potential impact of these important judgments has been obtained.

2.1.2. Same-Sex Marriages and Registered Partnership: An Uneven Recognition
For those EU nationals who are entitled, under the national law of their home MS, to marry someone 
of the same sex, there is no clarity on the recognition of their marriages across the EU for the purpose 
of exercising free movement rights.4  Not only is this disparity in the recognition of different types of 
union misleading, but it also gives rise to frustration and exclusion of some citizens of the Union. For 
instance, in the Czech Republic while same-sex marriages are not permitted under national 
legislation, those concluded in another MS are recognized and the spouse is treated as family member 
of an EU citizen.5  Austria, Cyprus, Poland and Slovakia, on the other hand, do not recognize same-
sex marriages or partnerships whether they take place on their territory or abroad.6  Registered 
partners also encounter problems when seeking to enforce their free movement rights. According to 
Articles 2 and 3 of the Directive, the duty on MS is to permit the residence of registered partners in the 
same way which they do for their own nationals (which presupposes that registered partnerships are 
recognized in the state). In some states this obligation has been interpreted more favourably. This has 
been the case in Spain which recognizes same sex registered partnerships and where the rules for 
entry and residence of registered partners are the same as for spouses.7 In Slovenia however the Aliens 
Act does not recognize these when concluded abroad even though their conclusion within the country 
is permitted under the Registration of a Same-Sex Civil Partnership Act. In Romania same gender 
partnerships are not recognized, but ‘taken into consideration’ if they were “registered before proper 
authorities and under legal provisions of the Member State of origin or provenience … and only for 
the purpose of their exercise of right of free movement on Romanian territory”.8 

In addition, as regards the children of same sex partnership, the Directive 2003/86 on the right of 

1 Article 7(1) of the Directive provides that “All Union citizens shall have the right of residence on the territory of another 
Member State for a period of longer than three months if they: (a)are workers or self-employed persons in the host Member 
State; or (b)have sufficient resources for themselves and their family members (...) and 7(2) “The right of residence provided 
for in paragraph 1 shall extend to family members who are not nationals of a Member State, accompanying or joining the 
Union citizen in the host Member State, provided that such Union citizen satisfies the conditions referred to in paragraph 
1(a), (b) or (c); Refer to Section 2.3. of this Briefing Paper for its implementation.
2 C-127/08 Metock 25 July 2008. See also C-1/05 Jia; C-459/99 MRAX; C-60/00 Carpenter, C-291/05, Eind, 11 December 
2007, para. 45.
3 Paragraph 58 of Metock.
4  Article 2 (2) and 3 of Directive 2004/38. On this point see Carlier, J.Y. and E. Guild (2006).
5  Act No. 326/1999 Coll. On the Residence of Aliens in the Territory of the Czech Republic.
6  As reported by both national Parliaments in their answers to the questionnaire. Slovenia does not recognize same sex 
marital unions either.
7 Royal Decree No 240/2007, 16.02.2007 on the entry, free movement and residence in Spain of citizens of the Member 
States of the European Union and other states party to the Agreement of the European Economic Area which, according to 
the questionnaire recognizes that “partners, whatever their sex, are subject to the same rules as spouses if they are registered 
in a public register established for this purpose in a Member State of the EU or EEA. There is also no discrimination with 
regard to children”.
8 GEO no. 102/2005 on the free movement of citizens of the Member States of the European Union and the EEA on the 
Romanian territory.
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family reunification1 and the right to non-discrimination require that children be granted entry and 
residence rights regardless of their parents’ legal status and sexual orientation. In respect to those MS 
which do not recognize same sex marriages or/and partnerships, this situation may consequently 
interfere with the right of the child to be with both his/her parents. 

2.1.3. Family Members who are Dependants
There is also wide variety across the MS in relation to the interpretation of the concept of dependant 
person.2  The European Commission’s Report COM(2008) 840 stipulated that almost half of the MS 
had not transposed Article 3 (2) in a satisfactory way. As evidenced in the already restrictive 
interpretation of the category of other beneficiaries of the Directive, this statement of failure is based 
upon a practice of interpreting more restrictively MS’ obligations towards family members of EU 
citizens.3  The information provided by the questionnaires in this regard has been unsatisfactory. The 
definition of this category has been given a very broad scope in Belgium.4  In Cyprus this definition 
is narrower.5  It also appears that the documents requested to substantiate this dependency status are 
very different from one MS to the other. These documents mainly purport to prove family ties and 
relationship, physical dependence and financial circumstances. The case of Belgium provides us again 
with a good example where the administrative requirements at national level are subject to a large 
margin of appreciation. In fact, in this country, ‘there is no exhaustive list of documents’6  accepted by 
the authorities to prove the existence of dependency. As exemplified in the answers to the 
questionnaires by other MS, the national authorities retain a significant margin of manoeuvre to define 
who qualifies for this category and how this is can be evidenced. In Italy, while other family members 
do not seem to be covered by Legislative Decree 30/2007 transposing the Directive, ‘durable partners’ 
may be allowed to enter with an entry visa if “the relationship is duly attested by the Union citizen’s 
state”!7 

2.2. RIGHT OF ENTRY, STAY AND EXIT: DELAYS AND OBSTACLES

2.2.1. Entry
In order to enter the territory of a MS, Union Citizens and their family members need to be able to 
prove their identity.8 Although this usually means holding a valid identity card or passport, a resident 

1 Council Directive 2003/86/EC on the right to family reunification, 22.09.2003, OJL 251.
2  Article 2 (2) and 3 (2) of Directive 2004/38.
3  The Report also states that ten MS had transposed it in a more favourable way. See page 4 of the Report.
4  Art. 40 bis, § 2, Loi 15.12.1980 sur l'accès au territoire, le séjour, l'établissement et l'éloignement des étrangers (LAT). See 
also for example Article 2 (1) of the Ordinance NO. 102/2005 implemented by Government Decision NO. 1864 of 21 
December 2006 which broadly states that “any family member, irrespective of their nationality, not falling under the 
definition provided at point (3) and that is dependent of the citizen of the EU in the country of origin or country from which 
they are arriving”, instead of direct descendant.
5  For instance, the questionnaire from Cyprus only states that “a dependent direct relative of the Union citizen in his 
ascending line and those of his/her spouse”.
6  Reference BRI/108.2008 - LT/749087EN.doc. The Belgian questionnaire states that “The determination of whether 
anyone is or is not dependent is first of all an issue of facts, which makes it difficult to draw up general provisions. 
Nevertheless we can provide a broad outline of our administrative practice”.
7 Article 3 of Legislative Decree 30/2007.
8 Article 5 of Directive 2004/38.
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permit issued by another MS seems only to be considered acceptable by Belgium, Lithuania and 
Spain, even though this is an obligation under the Directive! Once on the territory, most MS now ask 
for individuals, in particular non-nationals, to be holding a valid Identity Card or Passport. Moreover, 
what seem to be more problematic are the procedures which apply once the EU citizen and/or family 
member do not hold the necessary identification documents. For instance, the obligation to give family 
members who do not satisfy the requirements for entry in a MS every reasonable opportunity to 
demonstrate that they are covered by the right of free movement and residence has been interpreted as 
equivalent to granting time to obtain the missing documents. However, as shown by the case of 
Lithuania, although phone and fax services are provided, no indication is given as to the length of a 
“reasonable period” given “before starting the return procedure”.1 The actual application of this 
requirement is thus entrusted to the complete discretion of the border guard. In Slovenia, in such 
situations, an exceptional authorization to stay six hours in the border crossing area is granted!2  In 
Italy a Union citizen or a family member who do not hold travel documents (or for TCNs family 
members an entry visa) will be refused entry unless they can provide the necessary documents (or 
provide proof of entitlement to freedom to move by means of ‘other appropriate documents’) within 
24 hours. Not only Italy, but also other MS like Poland3  and the Czech Republic4  seem to accept 
other types of documents; however it is not clear which other documents this refers to and whether this 
is applicable to Union citizens and/or TCN family members.

2.2.2. The Obligation to Report or Register
Directive 2004/38 provides for administrative formalities for citizens of the Union who move from 
one MS to another to be very light and to only apply after the first three months of residence.5 In the 
Slovak Republic6 and the Czech Republic there is no registration system,7 but EU citizens are still 
under an obligation to report their presence to police authorities. According to the Czech legislation, 
failure to comply with this requirement results in an administrative offence and a fine.8 Similarly, in 
the Slovak Republic, if reporting is not done within 10 days, a fine of up to 1,659 Euros may be 

1 Order of the Ministers of interior and external affairs No 1V-280/V-109, 2.09.2004 “On the Rules of providing documents 
for visa, issuing visa, also issuing  visa in the border control posts, extending the time of stay in the Republic of Lithuania, 
withdrawing visa, accrediting travel agencies” (Zin., 2004, Nr 136-4961).
2  Slovenian Parliament’s answer: this however “is an exception to the general provisions, contained in the National Border 
Control Act”. 
3  Polish Parliament answer: for a period no longer than 72 hours, the commandant of the Border Guards post gives “an 
opportunity to take steps to obtain a valid travel document or another valid document stating his/her identuity znd citizenship, 
or to prove in another unquestionable way that these persons have the right of free movement.”
4  In the questionnaire filled in by the Senate of the Czech Republic it is stated that “according to Article 6 paragraph 10 of 
the Residence of Aliens Act, if, at the time of border control, a European Union citizen does not have a travel document or 
cannot obtain one, the Police will allow him/her to prove his/her identity and the fact that s/he is a citizen of a EU Member 
State by means of another type of document (e.g. driving licence). If, at the time of border control, the family member of a 
EU citizen does not have a travel document or cannot obtain one, the Police will allow him/her to prove his/her identity and 
the fact that s/he is a family member of a EU citizen by means of another type of document”. 
5 Articles 5 (5), 6 (1) and 8 of Directive 2004/38.
6 Section 49 §2 of the Act no. 48/2002 Coll. On the residence of foreigners.
7 Czech Parliament’s answer: “Under certain preconditions, all foreigners, i.e. also EU citizens and their family members, 
and also persons with permanent residence must report their presence in the territory of the country”. Refer to Article 93 (2) 
of the Residence Aliens Act which states that EU citizens and family members are under the obligation to report the place of 
their residence in the territory to the police within 30 days of the date of entry.  
8 Article 157 (1) (r) of the Residence of Aliens Act. The fine will be of 3,000 Czech crowns.
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applied.1 These types of financial sanctions need to be tested against the principle of proportionality 
and that of non-discrimination as required by Article 5 (5) of Directive 2004/38, since it may be rather 
difficult for anybody to be aware of such administrative procedures upon arrival in a foreign country. 

Under Article 8 (3) of the Directive, MS can require citizens to obtain a registration certificate after 
three months, in the event this is not done, they can even impose proportionate and non-discriminatory 
sanctions. In Italy, although there is no obligation for Union citizens to register in the three first 
months, in the absence of evidence of the duration of the stay, an EU citizen without statement of 
presence will be considered to have been in the country for longer and will therefore be subject to a 
fine.2  In practice, this actually amounts to compulsory reporting within the first three months of stay.

Registration certificate should be also delivered ‘immediately’. However it appears that many MS 
have disregarded this aspect as well. Belgium has ignored this provision in its national implementing 
legislation and it has not included it as a positive obligation.3  This is even more worrying when one 
considers that in this country EU citizens may be detained in Belgium if they do not comply with 
administrative formalities.4  However, in one of the answers provided in the Belgium questionnaire, it 
is assured that the certificate is delivered immediately “when little examination is required to 
investigate whether the conditions for a registration certificate are satisfied”,5  while according to the 
information provided in another of the questionnaires provided by the Belgium National Parliaments 
(a total of three different questionnaires were provided by Belgium), the procedure to complete the 
registration appears to be long and tedious in practice.6

2.2.3. Residence for more than Three Months
One of the main issues giving rise to delay in the issue of certificates relates to evidence of ‘sufficient 
resources’ as included in article 7 (1) (b) of Directive 2004/38. MS are prevented from applying this 
requirement to workers or the self-employed but they can require other categories of citizens of the 
Union exercising their free movement rights to show that they have sufficient resources where they 
reside for longer than three months. In practice, it seems that the administrations in many MS make 
mistakes as regards each of these categories, and ask often workers (particularly those working part-
time or carrying out casual jobs) to show evidence of sufficient resources. Where citizens of the Union 
have TCN family members who must obtain residence cards, the delay in issuing them can be 
substantial. This is notwithstanding a general requirement to issue documents as quickly as possible 
and in any event within six months of the application.7 While few MS refer in their transposing 
legislations to a maximum time limit for their issuing, it is difficult to assess whether this requirement 
is actually respected. In Cyprus for instance, although there is a legal obligation to respect this six 
months period, it has been reported that it in fact takes much longer. 

In transposing Article 10 of Directive, MS have indeed largely reinterpreted the documents required, 

1 Section 46 §1 (e) of the Act no. 48/2002 Coll. On the residence of foreigners.
2  According to article 5(5)(a) of Legislative Decree 30/2007 and the answer given by the Italian Parliament: “Although this 
is an optional procedure, failure by a Community citizen to report presence may be to his or her disadvantage: a Community 
citizen who does not hold a statement of presence is regarded, in the absence of evidence to the contrary, as having been 
resident in Italy for over three months.”
3  Art. 42, §4 LAT does not refer to this obligation. 
4  See the Report on a visit to closed detention centres for asylum seekers and immigrants in Belgium by a delegation from 
the Committee on Civil Liberties, Justice and Home Affairs (LIBE), (PV723427, PE 404.465, 28.05.2008)
5  Questionnaire BRI/108.2008, page 15.
6  LT\749082EN.doc “The aliens Office will take a decision within five months of the application.” 
7 Article 10 (1) of Directive 2004/38.
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narrowing documentary evidence to the presentation of very specific documentation, such as an 
officially translated marriage certificate to prove family relationship, and adding new criteria like the 
possession of a health insurance or the proof of sufficient means. In the Czech Republic, a residence 
permit is issued to TCNs upon showing the residence card of his/her EU family member. 
Consequently, EU citizens with a TCN family member do need to register.1 In Lithuania, the 
registration procedure takes place in two steps (first the obtaining of the residence permit from the 
local migration unit and then its ‘personalization’), and although this should according to the law be 
dealt with within two months, the administrative burden appears to be far heavier for this category of 
persons.2

It also appears that some MS have not at all transposed the Article on the conditions for residence of 
TCN family members of EU citizens as some have not referred to a specific implementing 
legislation.3  This further substantiates an additional concern expressed in the European Commission’s 
Report 2008 (840) whereby most MS do not comply with the obligation to issue specific residence 
cards for family members of Union citizens that would more favourably categorized them as such.4  
At times of receiving the treatment they deserve in their capacity of family members of a Union 
citizen, such an omission will most probably prove to be a handicap.

2.3. RESTRICTIONS TO THE ACCESS TO SOCIAL BENEFITS

One of the most common sources of friction between citizens of the Union and host MS is around 
access to social benefits. Not only do MS tend to apply a sufficient resources test to all citizens of the 
Union whether or not they are workers or self-employed, but they also tend to refuse registration 
certificates or family reunification on the basis of ‘insufficient resources’. Workers are entitled to all 
social benefits on the basis of equal treatment with own nationals. The Directive 2004/38 does 
however provide for different treatment whether the free mover is economically active or not.5 Taking 
into account the answers provided in the questionnaire, the practice for applying the sufficient 
resources test seems to be highly inconsistent. An example of this is Belgium, where although the test 
is not systematically applied, it includes many different variables and the distinction between 
economically and non-economically active is not made.6 Poland applies similar rules.7 Other MS, 
such as Lithuania, have not transposed this obligation and check on a case-by-case basis whether EU 
citizens and their family members possess at least the minimum level of national income supported by 
the state; however it is not clear whether this is assessed in the light of the expected length of stay and 
whether the presence of dependants is taken into account.8

1 These circumstances then fall under the category of the “certain preconditions” referred in footnote 43 above.
2 In application of Article 99 of the Law on the legal status of aliens as reported in the Lithuanian’s Parliament questionnaire.
3  On the basis of the information provided in the questionnaires this appears to be the case in Slovenia and Romania.
4 Page 6 of the Report which expressly states that “A serious problem is that in a number of Member States the residence 
card is not called “Residence card of a family member of a Union citizen”, as required by Article 10. Family members 
concerned may find it difficult to prove that their situation falls under the Directive, and not under the more restrictive 
national rules on aliens”.
5 Article 7 and 8 of Directive 2004/38.
6 Article 40 (4) of the Law of 15 December 1980. The questionnaire states that “Only persons likely to be in a precarious 
situation are assessed (doubtful case, application to the C.P.A.S. – public social assistance centre)”. The competent authority 
is either the Commune or the Aliens Office. 
7 §2, Dziennik Ustaw, No. 217, item 1616, read together with article 15§3 of the Aliens Act. The border guards are 
responsible for enforcing these provisions, and their decisions apply immediately.
8 According to the questionnaire “There is no definition of ‘sufficient resources’ in the laws. The situation of every particular 
is assessed individually...In case of the family member, both the resouces of the family member and the partner may be taken 
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Furthermore, EU citizens who lose their employment retain their status as worker for the purpose of 
residence rights and of access to social benefits under the Directive.1 However, many MS fail to give 
effect to this right to benefits when unemployed instead treating citizens of the Union who are in this 
situation as if they were new arrivals.2  In fact while this was not a specific question included in the 
questionnaires, this obligation should be kept in mind in particular when considering the 
implementation of Article 14 of the Directive which refers to the unreasonable burden to social 
assistance threshold (See Section 2.4.2 below).

2.4. USE AND ABUSE OF EXPULSION POWERS

2.4.1. Expulsions
According to Article 28 of the Directive, automatic expulsion of Union citizens is prohibited and MS 
are only permitted to exclude or expel citizens of the Union on the grounds of “public policy, public 
security or public health”.3  Furthermore, expulsion decisions must be based exclusively on the 
personal conduct of the individual concerned.4  On the basis of the questionnaires, a number of 
lacunas can be identified. Some MS do not provide for a conceptual framing of what the normative 
categories of public policy, public security and public health really mean. This is the case for instance 
in the Czech Republic5  and Slovak Republic.6  Such omissions leave wide room for discretion to 
the police and allows for diverse administrative practices. In Italy, for example, restrictions are 
allowed on grounds of ‘State security, imperative reasons of public security and other grounds of 
public policy or public security’.7 However, Italian law only offers a definition of ‘imperative reasons 
of public security”. The ways in which national authorities take into account and examine the 
protection against expulsion provided in Article 28 (1) of Directive 2004/38, and more particularly 
“the social and cultural integration into the host Member State and the extent of his/her links with the 
country of origin”, is also far from clear. 

As already highlighted by the European Commission Report COM(2008) 840,8 there are still two MS, 
Italy and Finland, which provide in their national law for automatic expulsions of citizens of the 
Union serious criminal convictions or ‘having committed a crime of certain gravity’ at times of 
deciding whether the person constitutes a threat to public policy and public security. The Italian Penal 
Code states that the expulsion of a Community national will occur in the case of a sentence of 
imprisonment of at least two years or in the case of a crime against the personality of the state 

into account. In order to prove the sources of their income, applicants must provide respectice documents. No other measures 
of control are applied”. 
1 Article 7 (3) and 24 of Directive 2004/38; See also Case C-456/02, Trojani [2004] ECR I-7573 and Case C-184/99, 
Grzelczyk [2001] ECR I-6193.
2  Refer to Minderhoud (2009).
3  Refer to inter alia Case C-413/99, Baumbast [2002] ECR I-07091 and Case 67/74, Carmelo Angelo Bonsignore v. 
Oberstadtdirektor der Stadt Köln [1975] ECR 00297. See also Joined Cases C-259/91, C-331/91 and C-332/91 Alluè and 
Others [1993] ECR I-4309, para. 15, and Case C-30/77, Régina v. Pierre Bouchereau [1977] ECR 01999, para. 35.
4  Article 27 (2) of Directive 2004/38.
5 The questionnaire from Czech Republic states that “In general, it should be stated that State security and public policy are 
‘indefinite’ legal terms that must be construed according to the specific situation”. Refer to the Act on Residence of 
Foreigners in the Territory of the Czech Republic, Article 9.1 and 2.
6 According to the questionnaire “As to restrictions on the free movement the police may deny entry to a citizen of the EEC 
and his/her family member if there is a reasonable suspicion that he/she threatens security of the state, public order or for the 
reason of protection of public health”. See Act. No. 48/2002 Coll., Sec. 6, paragraph 1.
7 See Decree 30/2007 of 6 February 2007 as amended and consolidated by Decree No. 32 of 28 February 2008, Article 20.
8 Page 8.
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(irrespective of the duration of the sentence).1 Furthermore, the legal concept of “imperative reasons of 
public security” includes ‘any previous convictions for serious offences handed down by an Italian or 
foreign Court’. Finally, in the context of its ‘security package’, new grounds for expulsion will be 
introduced.2  It follows that EU citizens and their family members may be removed from the Italian 
territory if they do not register with the competent authorities within 10 days after the established three 
month period. In the Czech Republic, it appears that the most frequent criminal law punishment 
imposed on foreigners is expulsion if this is required for the safety of persons or property or other 
public interest.3  In this context, the issue of compliance with the proportionality requirement of the 
Directive may be raised. A similar concern applies to Romania where restrictions to free movement 
and expulsions can take place if there is an ‘imminent danger’ for the public policy and public 
security. The meaning and scope of this category is not developed in the law.4

Some MS do not accept that the limitations on expulsion apply even where the citizen of the Union 
has resided for more than three months and does not yet fulfil the conditions of work, self employment 
or residence. Further, in some MS, in particular Italy and France, the expulsion of citizens of the 
Union after three months residence where they cannot show that they have sufficient resources seems 
disproportionately exercised against nationals of one particular MS: i.e. Romania.5  Very little 
quantitative, and hardly any qualitative data, was provided in this respect by the national answers 
provided by Italy in the questionnaire.6

2.4.2. Linkage of Recourse to the Social Assistance System and Expulsion 
While Directive 2004/38 does not permit MS to automatically expel a citizen of the Union because 
s/he has become an ‘unreasonable’ burden on the social assistance system,7 a number of MS seem to 

1 See Articles 235 and 312 of the Penal Code as amended by Decree-Law No 92 of 23 May 2008 (converted finally into Law 
No 125 of 24 July 2008).
2  In particular the Legislative Decree Scheme establishes that EU Citizens wishing to reside in Italy for more than three 
months have the obligation - for reasons of public order and public security - to register with the competent authorities within 
10 days after the expiration of the three month period residence. According to Article 20 Legislative Decree N°30/2007 - as 
modified by the scheme of Legislative Decree scheme - the failure to comply with this rule represents “an imperative reason 
of security” allowing limitations to the right to entrance and residence of EU Citizens and their family members. Schema di 
decreto legislativo recante ulteriori modifiche e integrazioni al decreto legislativo 6 febbraio 2007, n. 30, di attuazione della 
direttiva 2004/38/CE relativa al diritto dei cittadini dell’Unione e dei loro familiari di circolare e di soggiornare liberamente 
nel territorio degli Stati membri. Available at: http://www.camera.it/_dati/leg16/lavori/AttiDelGoverno/pdf/0005.pdf
3  Section 57 of the Czech Criminal Code as described in the Czech answer to the questionnaire.
4  Refer to Article 25 (2) of Law No. 260/2005, Official Gazette, No. 900, 7 October 2005.
5  European Parliament Resolution on the application of Directive 2004/38/EC on the right of EU citizens and their family 
members to move and reside freely within the territory of the Member States, 15.11.2007.
6  On the legal measures adopted by the Italian Government in the framework of the ‘Security package’ see European 
Parliament resolution of 10 July 2008 on the census of the Roma on the basis of ethnicity in Italy, available at: 
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2008-
0361+0+DOC+XML+V0//EN&language=EN#ref_1_12; Council of Europe, Memorandum presented by Thomas 
Hammarberg Commissioner for Human Rights of the Council of Europe. Available at: 
https://wcd.coe.int/ViewDoc.jsp?Ref=CommDH(2008)18; European Union Fundamental Rights Agency, Incident Report: 
Violent attacks against Roma in the Ponticelli district of Naples, Italy; Available at: 
http://fra.europa.eu/fra/material/pub/ROMA/Incid-Report-Italy-08_en.pdf.
7 Recital 16 and Article 14 (3) of Directive 2004/38. Recital 16 states that “As long as the beneficiaries of the right of 
residence do not become an unreasonable burden on the social assistance system of the host member state they should not be 
expelled. Therefore, an expulsion measure should not be the automatic consequence of recourse to the social assistance 
system. The host member state should examine whether it is a case of temporary difficulties and take into account the 
duration of residence, the personal circumstances and the amount of aid granted in order to consider whether the beneficiary 
has become an unreasonable burden on its social assistance system and to proceed to his expulsion. In no case should an 

http://www.camera.it/_dati/leg16/lavori/AttiDelGoverno/pdf/0005.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2008-0361+0+DOC+XML+V0//EN&language=EN#ref_1_12
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2008-0361+0+DOC+XML+V0//EN&language=EN#ref_1_12
https://wcd.coe.int/ViewDoc.jsp?Ref=CommDH(2008)18
http://fra.europa.eu/fra/material/pub/ROMA/Incid-Report-Italy-08_en.pdf
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take this approach. Notwithstanding the need to take into account conditions of proportionality and 
individually assessed decisions of the personal situation, the criterion not to represent an ‘unreasonable 
burden’ has been implemented in very different ways at national level. While some MS do not specify 
how this is actually applied, such as for example Austria that merely states that it takes all relevant 
criteria into account,1 others like the Czech Republic appear to have created detailed national scaling 
systems in the shape of a points-based system. This system comprises the duration of residence to 
date, the duration of employment and education and potentials for future employability, qualifications 
as well as the unemployment rate in the region of residence. In Belgium, the administrative authorities 
can declare the termination of residence of less than three years of a foreign national who has been 
dependent on social assistance (centre public d’aide sociale – C.P.A.S) for more than three months. In 
the Slovak Republic on the other hand, family members of EU citizens have to submit a declaration 
that they will not become burden to the health care and social assistance system.2 In Cyprus the 
competent authority (The Social Welfare Services of the Ministry of Labour and Social Insurance) will 
take into consideration ‘the personal situation’ of the person and “this assessment shall not be carried 
out systematically”.3

2.4.3. Procedural Safeguards
An expulsion order may only be enforced after a month of notification except in duly substantiated 
cases of emergency.4  According to the Commission Report COM(2008) 840 few MS have transposed 
the safeguards correctly and inaccurate transposition constitutes the general rule.5  Indeed, from the 
information provided by the questionnaires it appears that this requirement was misinterpreted, and at 
times completely ignored, in a number of MS. As a way of illustration, in Lithuania, the decision 
obliging an EU national or his/her family member to leave the country must be implemented without 
delay, within one month of the taking of the decision.6  In Romania, while no timeframe is given for 
the enforcement of an expulsion decision, the right of residence terminates on the day of the ruling and 
appeals (which might be presented within 10 days as from the notification date) do not have a 
suspensive effect.7  The transposition of the Directive 2004/38 carried out by Spain has been partial. 
The national law does not include an express reference to the need for allowing an evaluation of the 
legality of the expulsion decision and on the facts and circumstances on which the expulsion measure 

expulsion measure be adopted against workers, self-employed persons or job-seekers as defined by the Court of Justice save 
on grounds of public policy or public security”.
1 The Austrian questionnaire states that “According to administrative data and case-law, a person would become an 
unreasonable burden on the social assistance system if the purpose of their entering the country was in order to draw social 
benefits; Where there is no early indication of abuse, an individual assessment is made, whereby all relevant circumstances – 
especially the duration and purpose of stay (entry for employment purposes or as a student, etc) – are taken into account”. 
2 Article 45b (3) (d) of the Act no. 48/2002 Coll. on the residence of foreigners.
3  Article 10 (5) of the Law on the Right of Union Citizens and their Family Members to Move and Reside Freely within the 
Territory of the Republic of Cyprus, 9 February 2007.
4  Articles 28, 30 and 31 of Directive 2004/38.
5  For instance the Report highlights that “in cases of absolute urgency, no procedural safeguards apply in France. The EU 
citizen receives no written notification of the expulsion decision, is not informed of the grounds on which the decision was 
taken and has no right of appeal before the decision is enforced”, see point 3.8.2, page 9 of the Report.
6  Article 127 of the Law on the Legal Status of Aliens, Žin., 2006, Nr. 137-5199.
7 The Questionnaire also states that “In strongly motivated cases and in order to prevent imminent damage, the plaintiff may 
ask the Court to take the decision of suspending the materialization of the decision of declaring undesirable person, up to the 
moment the action is solved. The court shall urgently solve the suspension request, the decision in this case being de iure 
executorial”.



PE418.397v02-00 32/38 RR\777422SL.doc

SL

has been based (Article 31 (3) of Directive 2004/38).1 In the case of Slovenia, the situation appears to 
be even more worrying as according to the answers provided by the Slovenian National Parliament, no 
data on procedural safeguards in the country are at all available.

3. CONCLUSIONS

Union citizenship constitutes the fundamental status of nationals of the MS.2 This status, as well as the 
rights attached to it (e.g. the freedom of movement), is dynamic and transformative in scope and 
potentials. It remains in constant change thanks to the substantive instruments and institutional 
structures of the EU legal system. EU secondary law has progressively affected and expanded its 
original substance provided by the Treaties. The increasing involvement of the Community Courts is 
also limiting MS’s discretionary powers and exceptions to the European fundamental rights that 
Union citizenship confers.3  The Directive 2004/38 has substantially revisited the nature of and limits 
to the freedom to move. It has also reduced the administrative formalities for exercising free 
movement rights. It has brought a great simplification to previous regulatory framings, by merging 
into a single instrument all former sectoral legislation (two regulations and nine directives).4

Notwithstanding, citizens of the Union and their family members continue to face significant barriers 
at times in accessing and enjoying their full set of rights and freedoms across the national arenas in the 
EU. This Briefing Paper has examined some of the main deficits emerging from the responses 
provided by National Parliaments to the questionnaire elaborated by the LIBE Committee of the EP. 
While acknowledging the limitations and methodological deficiencies characterizing the EP’s overall 
evaluation exercise – the partial and incomplete nature of the information coming out of the answers 
by the 11 National Parliaments to the questionnaires – the following four thematic areas of particular 
concern have been identified on the basis of the questionnaires: First, the treatment granted to third-
country nationals’ family members and registered partnerships; Second, the administrative 
requirements applying to the rights to enter and reside; Third, restrictions from having access to social 
benefits; and finally, the use of expulsion powers.

The European Commission Report COM(2008) 840 and the Draft Opinion of the Committee on Legal 
Affairs of the EP5 have both concluded that the national transposition of Directive 2004/38 in the legal 
systems in a majority of MS contradicts directly the supranational framework of protection provided 
by Directive 2004/38. This paper has confirmed these critical concerns by further illustrating some 
problematic implementing measures and domestic practices that are incompatible with the 
fundamental right of freedom of movement by EU citizens and their family members (including 
TCNs), and therefore contravene the very institution of European citizenship. The synthesized 
overview which has been provided gives grounds for challenging common assertions that ‘take too 
easily for granted’ the capacity of MS, and therefore that of the Union as a whole, to ensure proper and 
timely implementation of EU legislation and ECJ jurisprudence, and that of the European Commission 

1 See Article 17 (1) and (2) of the Royal Decree No. 240/2007 of 16 February 2007 on the entry, free movement and 
residence in Spain of citizens of the Member States of the EU and other States party to the Agreement on the European 
Economic Area. Furthermore the Spanish national implementing law refers only indirectly to the requirements stipulated in 
Article 30 (1) and 2 of the Directive. No express reference is being made in Spanish law to the need to notify in writing the 
person concerned of the expulsion decision, and that they need to be informed “precisely and in full, of the public policy, 
public security and public health grounds on which the decision taken in their case is based”.
2 Case C-184/99, Grzelczyk [2001] ECR I-6193, paragraph 31.
3  Carrera and Merlino (2008).
4  Refer to Apap (2002).
5 European Parliament, Draft Opinion of the Committee of Legal Affairs for the Committee on Civil Liberties, Justice and 
Home Affairs, on the application of Directive 2004/38/EC on the rights of citizens of the Union and their family members to 
move and reside freely within the territory of the Member States, 2008/2184(INI), Rapporteur: Monica Frassoni, 16 January 
2009.
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to ensure MS compliance through its current structures (human resources and budget) and 
enforcement mechanisms.

The protection of the freedom to move (as a seminal part of the status of European citizenship) as 
provided by EU law and as developed by Community Courts constitutes a central element of EU 
citizens’ expectations towards the Union. It is in the national transposition phase where the greatest 
care and attention needs to be taken in order to ensure that MS discretion and ‘exceptionalism’ (i.e. 
exceptions to European fundamental rights) do not go beyond the level of protection provided by the 
common set of guarantees and freedoms envisaged in the EU legal regime. The incapacity of current 
structures and enforcement mechanisms to duly ensure a correct and timely transposition of EU law in 
such a fundamental aspect of European identity such as that of the freedom of movement is simply 
unacceptable for the sake of the legitimacy and reputation of the EU project as a whole. Further, the 
main victims of this failure are the liberty and security of the individual. If the EU wants to 
communicate with the citizen and for the citizen honestly to engage with EU law and policy, it must 
show the citizen that fundamental rights are duly protected against improper use – including 
unacceptable laws and practices by MS in the scope of EU law.1 By delivering protection to the 
individual beyond the nation-state, the EU fosters European identity and confidence amongst its 
citizens and others.

The EP, in cooperation with National Parliaments, could (and should) play a more decisive role at 
times of exercising a democratic account/review of the national laws and practices covering the 
common set of European rights and fundamental freedoms, and that they are respected consistently 
and implemented coherently all across the Union. This would help overcome illiberal interference and 
unacceptable exceptions by MS in relation to the freedom of movement and the status of Union 
Citizenship. The innovative institutional setting provided by the still pending Treaty of Lisbon will 
guarantee an enhanced and active role to National Parliaments in the evaluation mechanisms for the 
implementation of AFSJ-related policies. Ideally this role should favour an increased involvement of 
National Parliaments at times of safeguarding European interests and fundamental rights in their 
respective domestic arenas in the scope of a common AFSJ. It is also for National Parliaments to assist 
citizens in gaining more consciousness of the rights guaranteed by this instrument and in enforcing 
them before relevant authorities. The cooperation and commitment by National Parliaments in 
assessment exercises such as the one launched by the LIBE Committee regarding Directive 2004/38 is 
indeed central for this goal to succeed in the future and for the EU to be able to deliver citizens’ 
expectations.
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ANNEX
QUESTIONNAIRE ON THE TRANSPOSITION OF DIRECTIVE 2004/38/EC OF THE EUROPEAN 

PARLIAMENT AND OF THE COUNCIL

Has Directive 38/2004 been implemented in your Member State? Could you provide the LIBE 
Committee with the transposition measures?

Do you keep qualitative, quantitative and statistical data on the application of Directive 38/2004? 
Could you provide the LIBE Committee with such information? 

Specific questions: 

1. Definitions of spouse and registered partnership in relation to free movement 

      (Articles 2,3,7,8,10,12,13,17)

Does your Member State (MS), in its national law or in reference to the application of the 
Directive:

- recognize as “spouse” EU and third country same-sex partners of Union citizens? 

- recognize as “partner” EU and third country different-sex registered partners or also same-sex 
partners? 

- recognize as family member second/third/fourth spouses of EU citizens? 

- facilitate entry and residence for “other” family members and partners , including of same sex 
and how? Does the term “partners” include cohabitants, also of same-sex? 

- What about children of same-sex couples? 

2. Right of Exit and Right of Entry 

      (Articles 4 and 5) 

- Does your MS impose any restriction to the right of exit and in what cases? 

- Are other documents recognized as equivalent to ID or passport or entry visa to enjoy free 
movement? 

- According to your national law, are EU citizens and/or his/her family members, obliged to 
hold an ID/passport and is the same obligation imposed to nationals? 

- Does your national legislation impose to airlines or other travel companies (Eurostar, Thalys 
or others) to check identity of passengers at borders and on what ground? 

- Shall an EU citizen and/or his/her family members not satisfy the requirements for entry in 
your MS, what measures would be taken ? How do you apply the obligation “to give such 
persons every reasonable opportunity to demonstrate that they are covered by the right of free 
movement and residence”? 

3. Reporting presence 



PE418.397v02-00 36/38 RR\777422SL.doc

SL

      (Article 5.5 )

- Does your national legislation require EU citizens and/or their family members to report their 
presence in their territory ? Please provide details (to whom, how, when, where...) If so, does 
your MS provide for sanctions in the case EU citizen do not comply? If so, what kind of 
sanction? 

4. Right of residence and conditions 

      (Article 6, 7 and 14) 

- How does your MS count the 3 months period from the date of arrival ? If a person leaves the 
host MS before the end of 3 months period and comes back immediately after does the 3 
months period start again? 

- How does your MS apply the condition of „sufficient resources“ ? Does national legislation 
take into account the personal situation of the person concerned such as, for instance, having 
a free accommodation? Does national legislation take into account the resources of a family 
member or a partner ? Does your MS assess the condition of sufficient resources 
systematically? Or does it apply a random control system ? If so, on what basis ? What 
authority is competent for the assessment of the condition of sufficient resources ? In case 
local authorities are involved in or are in charge of this assessment, are they  allowed to issue 
additional requirements at local level ? What kind of requirements ? 

- How does your MS apply the condition for persons not to be an „(unreasonable) burden on the 
social assistance system of the host MS“ ? Please illustrate in detail: basis for the assessment, 
competent authority and procedure, outcomes / consequences / sanctions, verifications, 
application of the prohibition of systematic verifications and of automatic expulsion, related 
data available etc. 

- How does your MS apply the condition for persons to have a „comprehensive sickness 
insurance“ ? Please illustrate in detail. 

5. Registration of Union citizens and their family members, Residence card 

      (Articles 8,9,10 and 11)

- Does your MS require EU citizens and/or their family members to register after 3 months ? 
Please provide exact details: to what authority, documents and „proofs“ required for each 
category of persons, reasons for refusal, deadline for registering after arrival, what 
„proportionate and non-discriminatory“ sanctions are imposed in case of non compliance, any 
statistical or detailed data or information available in relation to registrations, any other 
document requested that is not listed in the directive (such as medical declarations, for 
instance on HIV), etc. 

6. Restrictions to free movement and expulsions an grounds of public policy, public 
security and public health 

      (Articles 27 to 29, 31)
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- Does your MS restrict free movement on grounds of „public policy“,  „public security“ or 
„public health“ ? Please provide details on: definitions in national law ans jurisprudence, 
authorities involved, possibility for expulsion orders or other measures to be issued on these 
grounds, if any sickness constitute a ground for expulsion (for instance HIV), methods of 
assessment, implementation of the requirement for personal conduct of the individual 
concerend to be a „genuine, present and sufficiently serious threat affecting one of the 
fundamental interests of society“, of the prohibition for previous criminal convictions not to 
constitute grounds for restrictive measures, etc. 

- How does your MS take into account what provided in art. 28.1 before taking an expulsion 
decision on grounds of public policy and public security ? How does your MS define serious 
and imperative grounds of public policy or public security to order expulsion for permanent 
residents, more than 10 years residents and minors ? 

- How many expulsion orders have been issued so far ? Please provide quantitative and 
qualitative data available by ground for expulsion, nationality, age, etc. 

7. Procedural safety and redress procedure 

      (Articles 15, 30 and 31)

- How does your MS ensure the application of the procedural safeguards provided in the 
Directive? Please illustrate in detail (notification in writing, translations, information provided, 
existence of a format, competent authorities to appeal against the decision, deadline to leave 
the country, redress procedure, possibility to request and to suspend the decision, 
proportionality requirement, exclusion orders, how this works in practice, etc.)

8. Other issues

- Does your MS national legislation allow for expulsion orders to be taken as a penalty or legal 
consequence of a custodial penalty (Article 33) ? 

- How does national legislation implement „abuse of rights and fraud“ ? (Article 35) 

- „effective and proportionate“ sanctions (Article 36): please illustrate in detail which sanctions 
(administrative, civil or criminal), maximum and minimum penalties, detention or other 
restrictive measures, exclusion and expulsion orders, any related data and information. 

9. Other information 

Please provide any other information or comment that you think might be useful.
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