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Dear Mr Chair, 

On 18 April 2017 the Committee on Civil Liberties, Justice and Home Affairs (LIBE) 

informed the Committee on Legal Affairs that in the course of the currently ongoing 

interinstitutional negotiations on the Proposal for a Regulation of the European Parliament 

and of the Council establishing an Entry/Exit System (EES) to register entry and exit data and 

refusal of entry data of third country nationals crossing the external borders of the Member 

States of the European Union and determining the conditions for access to the EES for law 

enforcement purposes and amending Regulation (EC) No 767/2008 and Regulation (EU) No 

1077/2011 (hereafter ‘the EES Regulation’), it has been provisionally agreed to delete one of 

the legal bases provided in the said Commission proposal, namely Article 88(2)(a) TFEU. 

LIBE has therefore requested, in accordance with Rule 39(2) of the Rules of Procedure, the 

Legal Affairs Committee to verify the legal basis of the said proposal and in particular the 

potential deletion of Article 88(2)(a) TFEU. 

I - Background 

The proposed EES Regulation purports to establish an EU Entry/Exit System to address 

border check delays, while improving i) border checks  for third country nationals; ii) the 

systematic and reliable identification of ‘overstayers’; and iii) the internal security and the 

fight against terrorism and serious crime. The scope of the new Entry Exit System includes 

border crossings by all third country nationals visiting the Schengen area for a short stay 

(maximum 90 days period in any period of 180 days), both visa-required and visa-exempt 

travellers, or eventually, on the basis of a touring visa (up to one year). The system will 

collect data and register entry and exit records with the view to both facilitating the border 

crossing of bona fide travellers, and better identifying overstayers. The EES will also record 

refusals of entry of third country nationals falling within its scope and would allow law 

enforcement authorities to perform restricted queries in the database for criminal 

identification and intelligence to prevent serious crime and terrorism. 

 

II - The relevant Treaty Articles 

Article 77(2)(b) and (d) TFEU in conjunction with Article 87(2)(a) TFEU and Article 

88(2)(a) TFEU, in Title Five entitled ‘Area of Freedom, Security and Justice’, are presented 

as the legal basis in the Commission's proposal and read as follows:  

Article 77 

(ex Article 62 TEC) 

 

[...] 

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in 

accordance with the ordinary legislative procedure, shall adopt measures concerning: 

[…] 

(b) the checks to which persons crossing external borders are subject; 

[…] 
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(d) any measure necessary for the gradual establishment of an integrated management system 

for external borders; 

Article 87 

(ex Article 30 TEU) 

 

[…] 

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in 

accordance with the ordinary legislative procedure, may establish measures concerning: 

(a) the collection, storage, processing, analysis and exchange of relevant information; 

[…] 

Article 88 

(ex Article 30 TEU) 

 

[…] 

 

2. The European Parliament and the Council, by means of regulations adopted in accordance 

with the ordinary legislative procedure, shall determine Europol's structure, operation, field 

of action and tasks. These tasks may include: 

(a) the collection, storage, processing, analysis and exchange of information, in particular 

that forwarded by the authorities of the Member States or third countries or bodies; 

 

[…] 

 

III – CJEU case law on the choice of legal basis 

The Court of Justice has traditionally viewed the question of the appropriate legal basis as an 

issue of constitutional significance, guaranteeing compliance with the principle of conferred 

powers (Article 5 TEU) and determining the nature and scope of the Union’s competence.1 

According to settled case law of the Court of Justice, “the choice of legal basis for a 

Community measure must rest on objective factors amenable to judicial review, which include 

in particular the aim and content of the measure”.2 The choice of an incorrect legal basis may 

therefore justify the annulment of the act in question. In this context, an institution’s wish for 

more active participation in the adoption of a given measure, the circumstances in which a 

measure was adopted as well as the work that has been done in other aspects within the scope 

of action covered by a given measure are irrelevant for the identification of the right legal 

basis.3  

If examination of a measure reveals that it pursues a twofold purpose or that it has a twofold 

component one of which is identifiable as the main or predominant purpose or component, 

whereas the other is merely incidental, that measure must be based on a single legal basis, 

                                                 
1 Opinion 2/00 [2001] ECR I-9713, para 5. 
2 Case C-45/86, Commission v. Council (Generalised Tariff Preferences) [1987] ECR 1439, para. 5; Case C-411/06 

Commission v. Parliament and Council [2009] ECR I-7585. 
3 Case C-269/97 Commission v Council [2000] ECR I-2257, para 44. 
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namely that required by the main or predominant purpose or component.1 However, where a 

measure has several contemporaneous objectives or components, which are indissociably 

linked, without one being secondary and indirect in relation to the other(s), such a measure 

will have to be based on the various corresponding legal bases,2 if procedures laid down for 

the respective legal bases are not incompatible with and do not undermine the right of the 

European Parliament.3 

IV – Aim and Content of the proposed measure 

The aim of this Proposal, as stated by the Commission in its explanatory memorandum, is to 

set up a centralised system through which Member States cooperate with each other, 

something which requires a common architecture and operating rules. It will also lay down 

rules on border checks at the external borders and on access to the system including for the 

purpose of law enforcement, which are uniform for all Member States.  

Recital 9 of the proposal states that the Entry/Exit system should have the objective of 

improving the management of external borders, preventing irregular immigration and 

facilitating the management of migration flows. According to recital 16, in the fight against 

terrorist offences and other serious criminal offences, it is imperative that law enforcement 

authorities have the most up-to-date information and that as a result the information contained 

in the EES should be available to the designated authorities of the Member States and the 

European Police Office (Europol), subject to the conditions laid down in the proposed 

Regulation. Recital 17 reiterates Europol’s key role with respect to cooperation between 

Member States’ authorities in the field of cross-border crime investigation in supporting 

Union-wide crime prevention, analyses and investigation and underlines that it should also 

been given access to the EES within the framework of its tasks and in accordance with 

Council Decision 2009/371/JHA (now Regulation 2016/794 on the European Union Agency 

for Law Enforcement Cooperation (Europol))4. 

Additionally, Article 1 specifying the subject-matter of the proposed Regulation, provides that 

this includes a) the establishment of an ‘Entry/Exit System’ for addressing border check 

delays and improving quality of border checks for third country nationals and ensuring 

systematic and reliable identification of ‘overstayers’ and b) the conditions under which 

Member States’ designated law enforcement authorities and the European Police Office 

(Europol) may obtain access for consultation of the EES for the purposes of the prevention, 

detection and investigation of terrorist offences or other serious criminal offences.   

Content-wise, following a series of definitions in Article 3, the set-up of the EES by eu-LISA, 

a list of the specific objectives pursued by the EES (Article 5), the technical specificities of 

EES (Article 6) and issues of interoperability with the VIS Central System (Article 7), the 

proposal establishes certain provisions on the conditions of accessing the EES by the 

designated competent authorities in the Member States. Chapter II introduces provisions on 

entry and use of data in EES by border authorities, including personal data for visa holders 

                                                 
1 Case C-137/12 Commission v Council EU:C:2013:675, para. 53; C-490/10 Parliament v Council 

EU:C:2012:525, para. 45; C-155/07 Parliament v Council [2008] ECR I-08103, para. 34. 
2 Case C-211/01 Commission v Council [2003] ECR I-08913, para. 40; Case C-178/03 Commission v European 

Parliament and Council [2006] ECR I-107, paras 43-56. 
3 Case C-300/89 Commission v Council ("Titanium dioxide") [1991] ECR I-2867, paras. 17-25; Case C-268/94 

Portugal v Council [1996] ECR I-6177. 
4 OJ L 135, 24.5.2016, p.53, see Article 17(3). 
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(Article 14), for third country nationals exempt from the visa obligation (Article 15),  for third 

country nationals who have been refused entry (Article 16) and where an authorisation to stay 

is revoked, annulled or extended (Article 17). 

Chapter III of the proposal focuses on the entry of data and use of the EES by other 

authorities, such as visa authorities for examining and deciding on visa applications (Article 

22), by competent authorities for the purposes of examining applications for access to national 

facilitation programmes (Article 23), by authorities competent to carry out checks within the 

territory of the Member States verifying the identity of third country nationals and the 

conditions for entry or stay on the territory of the Member State (Article 24). Chapter IV is 

dedicated to the procedure and conditions for access to the EES by Member States’ 

designated law enforcement authorities (Articles 26, 28 and 29) and by Europol’s designated 

authority (Articles 27 and 30). 

Chapters V-VII focus on the management of the data in the EES, such as retention periods, 

the processing of data, communication of data to third countries, data security, provision of 

information on individual files, right of access, correction and deletion of data kept in the 

system and accompanying remedies, supervision rights by the European Data Protection 

Supervisor and protection of personal data for law enforcement access. Finally, Chapter VIII 

specifies the necessary amendments to other existing Union instruments, whereas Chapter IX 

introduces some final provisions on costs, use of data for reporting and statistics, training as 

well as monitoring and evaluation of the EES development. 

V – Analysis and establishment of the appropriate legal basis 

The Commission proposed Article 77(2)(b) and (d) of the Treaty on the Functioning of the 

European Union as the appropriate legal basis for the establishment of the EES. Article 

77(2)(b) and (d) TFEU provides the possibility for the European Parliament and the Council 

to adopt measures concerning the checks to which persons crossing external borders are 

subject and for the gradual establishment of an integrated management system for external 

borders. As a result, Article 77(2)(b) and (d) TFEU has been deemed the appropriate legal 

basis for further specifying the measures on the crossing of the external borders of the 

Member States and developing standards and procedures to be followed by Member States in 

carrying out checks on persons at such borders. 

In addition, the revised proposal relies on Article 87(2)(a) TFEU, which falls under Chapter 5 

on police cooperation and provides that the European Parliament and the Council, acting in 

accordance with the ordinary legislative procedure, may establish measures among others, 

concerning the collection, storage, processing, analysis and exchange of relevant information 

in the context of police cooperation involving all the Member States’ competent authorities. 

Article 87(2)(a) TFEU has thus been considered the appropriate legal basis to allow access to 

the Entry/Exit system by national law enforcement authorities. 

Finally, Article 88(2)(a) TFEU regarding the adoption of regulations by the European 

Parliament and the Council in accordance with the ordinary legislative procedure for the 

determination of among others Europol’s tasks, including the collection storage, processing, 

analysis and exchange of information, in particular that forwarded by the authorities of the 

Member States or third countries or bodies, has been deemed appropriate to allow access to 

the Entry/Exit system by Europol under strict conditions. 
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However, in light of the aim and content of the proposal, which purports to lay down uniform 

rules in all Member States on border checks at the external borders and on access to the 

Entry/Exit system for the purpose of law enforcement by Member States’ competent 

authorities and by Europol, it appears that the proposal pursues a twofold objective, namely 

the management of external borders and the access to EES by law enforcement authorities for 

the prevention, detection and investigation of terrorist offences and other serious criminal 

offences. Access granted to Europol to consult the EES database falls within this latter 

general objective of contributing to the prevention, detection and investigation of terrorist 

offences and of other serious criminal offences. As a result, it does not form a distinct 

objective of the EES proposal.1 What is more, the proposed regulation does not establish new 

tasks and does not aim to modify the existing tasks of Europol on the collection, storage, 

processing, analysis and exchange of information as provided for in Article 88(2)(a) TFEU 

and Article 17(3) of the Europol Regulation, which already provides for Europol’s access to 

data from Union information systems and that such access and use of this information should 

be governed by the applicable Union instruments2. Finally, with the exception of Articles 27 

and 30 of the proposed Regulation, where specific rules in relation to Europol are introduced, 

in the remaining occasions references to Europol are only made together with those to 

national law enforcement authorities.3 

VI - Conclusion and recommendation 

In light of the foregoing, since i) the provisions of the EES proposal related to Europol fall 

within the general objective of contributing to the prevention, deletion and investigation of 

terrorist offences and of other serious criminal offences; ii) content-wise, they are to be 

considered as incidental in relation to the two main components; and iii) being aligned with 

the existing legislation applicable to Europol, neither the mandate, nor the powers of Europol 

are modified, Article 88(2)(a) TFEU should not necessarily be mentioned as a legal basis for 

the EES proposal. 

At its meeting of 12 June 2017 the Committee on Legal Affairs accordingly decided by 12 

votes in favour, 11 against and 2 abstentions,4 to recommend to the Committee on Civil 

Liberties, Justice and Home Affairs to delete Article 88(2)(a) TFEU from the legal basis of 

the proposed Regulation of the European Parliament and of the Council establishing an 

Entry/Exit System (EES) to register entry and exit data and refusal of entry data of third 

country nationals crossing the external borders of the Member States of the European Union 

and determining the conditions for access to the EES for law enforcement purposes and 

amending Regulation (EC) No 767/2008 and Regulation (EU) No 1077/2011. 

                                                 
1 See SJ-0335/16, p.5. 
2 OJ L135, 24.5.2016, p.53. 
3 See for example: Articles 38(4) and 44(1)(a) of the EES proposal. 
4 The following Members were present for the final vote: Pavel Svoboda (Chair), Lidia Joanna Geringer de 

Oedenberg (Vice-Chair), Jean-Marie Cavada (Vice-Chair), Laura Ferrara (Vice-Chair), Max Andersson, Joëlle 

Bergeron, Dominique Bilde, Antanas Guoga, Heidi Hautala, Mary Honeyball, Danuta Jazlowiecka (for Tadeusz 

Zwiefka, pursuant to Rule 200(2)), Sylvia-Yvonne Kaufmann, Kateřina Konečná (for Jiři Maštálka, pursuant to 

Rule 200(2)), Merja Kyllönen (for Kostas Chrysogonos, pursuant to Rule 200(2)), Gilles Lebreton, Victor 

Negrescu, António Marinho e Pinto, Emil Radev, Dariusz Rosati (for Rosa Estaràs Ferragut, pursuant to Rule 

200(2)), Virginie Rozière, Sajjad Karim, Elly Schlein (for Evelyn Regner, pursuant to Rule 200(2)), József 

Szájer, Axel Voss, Kosma Złotowski. 
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Yours sincerely, 

 

 

 

Pavel Svoboda 

 

(Affects all language versions.) 

 


