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Following agreement in Coreper on 18 January 2019 on a draft overall compromise package 
on the above dossier, a letter was sent from its Chair to the Committee on Legal Affairs 
together with the text of that package. With the exception of the legal basis, the text was 
identical to the text of the provisional agreement following tripartite negotiations. The new 
legal basis proposed by Coreper is Article 53(1) and 62 of the Treaty of the Functioning of the 
European Union (TFEU). 

Ahead of the confirmation vote on the provisional agreement at its meeting on 23 January 
2019, the Committee on Legal Affairs therefore provided an opinion, pursuant to Rule 39(3) 
of the Rules of Procedure, on the appropriateness of the legal basis.

I - Background

The proposal, which forms part of the Copyright Package presented by the Commission in 
2016 as part of its reform of copyright in the context of the setting up of the Digital Single 
Market, aims primarily at facilitating cross-border online transmissions of television and radio 
programmes by extending the principle of country of origin to such transmissions. This 
principle, which is enshrined in the Satellite and Cable Directive1, allows broadcasting 
organisations which make their services available across borders to clear the required rights 
for the relevant territories only in one Member State.

During the negotiations on the dossier, primarily as a result of a provisional agreement to 
change the form of the instrument from a regulation to a directive, the Council proposed the 
addition of Article 53(1) TFEU, on the right of establishment, and Article 62 TFEU, on the 
freedom to provide services, to Article 114 TFEU, on harmonisation in the internal market, 
the latter being the original sole legal basis in the Commission’s proposal.

During the course of the consideration of the text resulting from the tripartite negotiations in 
view of the Coreper meeting on 18 January 2019, the reference to Article 114 TFEU was 
deleted. The text presented by Coreper to the Committee on Legal Affairs in view of its 
confirmation vote therefore included only Articles 53(1) and 62 TFEU as the legal basis of 
the directive.

II - Relevant Treaty Articles

The legal basis in the Commission's proposal was Article 114 TFEU, on harmonisation in the 
internal market. It has the following wording (emphasis added):

Article 114
(ex Article 95 TEC)

1.  Save where otherwise provided in the Treaties, the following provisions 
shall apply for the achievement of the objectives set out in Article 26. The 
European Parliament and the Council shall, acting in accordance with the 

1 Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning copyright 
and rights related to copyright applicable to satellite broadcasting and cable retransmission (OJ L 248, 6.10.1993, 
p. 15).
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ordinary legislative procedure and after consulting the Economic and Social 
Committee, adopt the measures for the approximation of the provisions laid 
down by law, regulation or administrative action in Member States which 
have as their object the establishment and functioning of the internal market. 

2. Paragraph 1 shall not apply to fiscal provisions, to those relating to the 
free movement of persons nor to those relating to the rights and interests of 
employed persons.

3. The Commission, in its proposals envisaged in paragraph 1 concerning 
health, safety, environmental protection and consumer protection, will take as 
a base a high level of protection, taking account in particular of any new 
development based on scientific facts. Within their respective powers, the 
European Parliament and the Council will also seek to achieve this objective.

4. If, after the adoption of a harmonisation measure by the European 
Parliament and the Council, by the Council or by the Commission, a Member 
State deems it necessary to maintain national provisions on grounds of major 
needs referred to in Article 36, or relating to the protection of the 
environment or the working environment, it shall notify the Commission of 
these provisions as well as the grounds for maintaining them.

5. Moreover, without prejudice to paragraph 4, if, after the adoption of a 
harmonisation measure by the European Parliament and the Council, by the 
Council or by the Commission, a Member State deems it necessary to 
introduce national provisions based on new scientific evidence relating to the 
protection of the environment or the working environment on grounds of a 
problem specific to that Member State arising after the adoption of the 
harmonisation measure, it shall notify the Commission of the envisaged 
provisions as well as the grounds for introducing them.

6. The Commission shall, within six months of the notifications as referred to 
in paragraphs 4 and 5, approve or reject the national provisions involved 
after having verified whether or not they are a means of arbitrary 
discrimination or a disguised restriction on trade between Member States and 
whether or not they shall constitute an obstacle to the functioning of the 
internal market.

In the absence of a decision by the Commission within this period the national 
provisions referred to in paragraphs 4 and 5 shall be deemed to have been 
approved.

When justified by the complexity of the matter and in the absence of danger 
for human health, the Commission may notify the Member State concerned 
that the period referred to in this paragraph may be extended for a further 
period of up to six months.

7. When, pursuant to paragraph 6, a Member State is authorised to maintain 
or introduce national provisions derogating from a harmonisation measure, 
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the Commission shall immediately examine whether to propose an adaptation 
to that measure.

Article 53 TFEU, which is found in the chapter on the right of establishment under the title on 
the free movement of persons, services and capital, and the first paragraph of which is 
proposed by Coreper to be included in the legal basis, has the following wording (emphasis 
added):

Article 53
(ex Article 47 TEC)

1.  In order to make it easier for persons to take up and pursue activities as 
self-employed persons, the European Parliament and the Council shall, acting 
in accordance with the ordinary legislative procedure, issue directives for the 
mutual recognition of diplomas, certificates and other evidence of formal 
qualifications and for the coordination of the provisions laid down by law, 
regulation or administrative action in Member States concerning the taking-
up and pursuit of activities as self-employed persons.

2.  In the case of the medical and allied and pharmaceutical professions, the 
progressive abolition of restrictions shall be dependent upon coordination of 
the conditions for their exercise in the various Member States.

Article 62 TFEU, which is found in the chapter on the freedom to provide services under the 
title on the free movement of persons, services and capital, and which is proposed by Coreper 
to be included in the legal basis, has the following wording:

Article 62
(ex Article 55 TEC)

The provisions of Articles 51 to 54 shall apply to the matters covered by this 
Chapter.

III - Case-law on legal basis

It is settled case law of the Court of Justice that "the choice of legal basis for a Community 
measure must rest on objective factors amenable to judicial review, which include in 
particular the aim and content of the measure"2. The choice of an incorrect legal basis may 
therefore justify the annulment of the act in question.

Whilst the choice of the legal basis should in principle not depend on the choice made for 
earlier legislative acts, according to settled case-law the legal basis for a measure must be 

2 Case C-45/86, Commission v. Council (Generalised Tariff Preferences) [1987] ECR 1439, para. 5; Case 
C-440/05 Commission v. Council [2007] ECR I-9097; Case C-411/06 Commission v. Parliament and Council 
[2009] ECR I-7585.
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determined having regard to its own aim and content and not to the legal basis used for the 
adoption of other EU measures that might, in certain cases, display similar characteristics. 
However, where a legislative act is designed merely as a supplement or a correction of 
another legislative act, without altering its original goal, the EU legislature is fully entitled to 
base the latter act on the legal basis of the first act. 3 

When it comes to multiple bases it has to be established whether the proposal either:
1. pursues multifold purposes or has mutlifold components, and one of those is identifiable 

as the main or predominant purpose or component, whereas the others are merely 
incidental; or 

2. simultaneously pursues a number of objectives or has several components that are 
indissociably linked, without one being secondary and indirect in relation to the other.

According to the case law of the Court of Justice, in the first case the act must be based on a 
single legal basis, namely that required by the main or predominant purpose or component, 
and in the second case the act will have to be founded on the various corresponding legal 
bases.4

IV. Aim and content of the proposed directive

The main aim of the proposal is to facilitate cross-border online transmissions of television 
and radio programmes by extending the principle of country of origin to such transmissions. 
This principle, which is enshrined in the Satellite and Cable Directive, allows broadcasting 
organisations which make their services available across borders to clear the required rights 
for the relevant territories only in one Member State.

The main changes to the Commission proposal agreed in the course of the tripartite 
negotiations and reflected in the provisional agreement concern the aim and content of the 
proposal. Those changes reduce the scope of the types of television programmes to which the 
extension of the country of origin would apply, to likewise provide more specific conditions 
under which retransmissions may take place, and to add provisions on so-called direct 
injection. The latter is a technical process by which a broadcasting organisation transmits its 
programme-carrying signals to organisations other than broadcasting organisations in such a 
way that the programme-carrying signals are not accessible to the public during that 
transmission.

Whereas the Commission proposal consisted of 7 articles and 19 recitals, the provisionally 
agreed text consists of 14 articles and 27 recitals.

The new Article -1 on “Subject matter” is formulated thusly:

“This Directive lays down rules, which aim at enhancing the cross-border 
access to more radio and television programmes, by facilitating the clearance 
of rights for the provision of on-line services ancillary to the broadcasts of 

3 See judgment of 21 June 2018, Poland v Parliament and Council, C-5/16, EU:C:2018:483, p. 49, p. 69 and 
case-law cited.
4 See the Case C-411/06, cited above, paras 46-47.
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certain types of television and radio programmes, and for the retransmission 
of television and radio programmes. It also lays down rules for the 
transmission of radio and television programmes through the process of 
direct injection.”

In Article 1, the definition of “retransmission” has been extensively amended to take into 
account the agreed specific limitations and definitions of “managed environments” and “direct 
injection” have been added.

Article 2 sets out the limitations to the scope of the extension of the country of origin, aspects 
relevant for fixing the amount of payments for rights covered by the scope and makes a 
reference to contractual freedom on the introduction of limitations on the exploitation of those 
rights, including those under the Infosoc Directive5.

Article 3 on retransmission provides that a holder (other than a broadcaster) of the exclusive 
right of communication to the public must authorise acts of retransmission and that 
rightsholders may grant or refuse retransmission only through a collective management 
organisation (CMO). It furthermore sets out how to determine which CMO is competent 
under different conditions and scenarios. This is specified in Recital 13 to be without 
prejudice to the Collective Rights Management (CRM) Directive6.

Article 4 provides that Article 3 does not apply to own transmissions of broadcasting 
organisations and that negotiations with retransmission operators must be conducted in good 
faith.

Article 4a makes it possible to call upon mediation, as provided for in the Satellite and Cable 
Directive, where no agreement is concluded between a CMO and retransmission operator or a 
broadcasting operator and retransmission operator.

Article 4b provides that Member States may apply the rules on retransmission in the proposed 
directive and the Satellite and Cable Directive where all transmissions occur within their 
territory.

Article 4c sets out the rules on direct injection whereby the broadcaster and the signal 
distributer are considered part of one single act of communication to the public, for which 
they must obtain authorisation from rightsholders, and this article lays down that Member 
States may apply the rules on retransmission in such situations.

Article 4d includes an amendment to the definition of “cable retransmission” in the Satellite 
and Cable Directive in order to adapt that directive to these new rules.

Articles 6 to 7a sets out final provisions on review, transposition, transitional provisions, entry 
into force and addressees.

5 Directive 2001/29/EC on the harmonisation of certain aspects of copyright and related rights in the information 
society (OJ L 167, 22.6.2001, p. 10).
6 Directive 2014/26/EU on collective management of copyright and related rights and multi-territorial licensing 
of rights in musical works for online use in the internal market (OJ L 84, 20.3.2014, p. 72).



RR\1140488EN.docx 7/9 PE604.674v02-00

EN

The provisionally agreed text is therefore considerably different from the Commission 
proposal given that the form of the instrument was changed from a regulation to a directive, 
the scope of the act was considerably reduced and provisions on technical aspect not 
originally considered in the proposal were included.

V - Determination of the appropriate legal basis

It should first be noted that the Satellite and Cable Directive, which established the principle 
of country of origin, was based on the two legal bases put forward in the Coreper text. 
Furthermore, the CRM Directive and the Audiovisual Media Services (AVMS) Directive7, 
were both based on the same two articles8. Both of those directives are very relevant to the 
directive at hand since they deal, respectively, with rights clearance involving CMOs and 
non-copyright related aspects of broadcasting.

The last two EU directives which relate to substantive copyright law, the Orphan Works 
Directive9 and the proposal for a directive on Copyright in the Digital Single Market10 (which 
is currently being negotiated), were also based on the same two articles, but together with 
Article 114 TFEU on harmonisation in the internal market.

The Legal Service points to the following directives in the copyright field which all have been 
adopted on a similar combination of legal bases11: 

Directive 93/83/EEC Article 57(2) and 66 TEEC
Directive 96/9/EC Article 57(2), 66 and 100a TEC
Directive 2000/31/EC Article 47(2), 55 and 95 TEC
Directive 2001/29/EC Article 47(2), 55 and 95 TEC
Directive 2006/115/EC Article 47(2), 55 and 95 TEC
Directive 2006/116/EC Article 47(2), 55 and 95 TEC
Directive 2010/13/EU Article 53(1) and 62 TFEU
Directive 2012/28/EU Article 53(1), 62 and 114 TFEU
Directive 2014/26/EU Article 50(1), 53(1) and 62 TFEU
Proposed Copyright Directive Article 53(1), 62 and 114 TFEU

These directives are all based on what are now Articles 53(1) and 62 TFEU, and some are 
also based on the general legal basis for harmonisation in the internal market, what is now 
Article 114 TFEU.12

7 Directive on the coordination of certain provisions laid down by law, regulation or administrative action in 
Member States concerning the provision of audiovisual media services (OJ L 95, 15.4.2010, p. 1). An updated 
AVMS Directive has recently been concluded, based on the same two articles.
8 Although the legal basis of the CRM Directive includes also Article 50(1) TFEU, which provides that the EU 
legislator shall act by means of directives in order to attain freedom of establishment as regards a particular 
activity.
9 Directive 2012/28/EU on certain permitted uses of orphan works (OJ L 299, 27.10.2012, p. 5).
10 COM(2016)0593.
11 See the Opinion of the Legal Service, SJ-0011/19, point 15.
12 Please note that with the entry into force of the Amsterdam Treaty on 1 May 1999, the articles of the EC 
Treaty were renumbered. Article 57(2), 66 and 100a TEC then became Article 47(2), 55 and 95 TEC, which 
today correspond to Article 53(1), 62 and 114 TFEU.
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The Council justifies the deletion of Article 114 TFEU from the legal basis as consequential 
to the conversion of the instrument from a Regulation into a Directive, while stressing that 
this by no means alters either the substance of the act or the procedure to be followed for its 
adoption. Since the directive at hand concerns only services (in the same vein as the Satellite 
and Cable Directive) and since there is a specific legal basis in the TFEU for measures 
intended to improve the functioning of the internal market with regard to services, the effect 
of the opening words of Article 114 (“Save where otherwise provided in the Treaties”) is that 
the only appropriate legal basis for the proposal is a combination of Article 53(1) and Article 
62 TFEU.

The combination of Article 53(1) TFEU and Article 62 TFEU constitutes the specific legal 
basis which empowers the Union to adopt directives to ensure the freedom to provide services 
guaranteed under the Treaties through approximation of the applicable national laws.13

Recourse to Article 114 as a legal basis is possible if the aim is to prevent the emergence of 
future obstacles to trade resulting from multifarious development of national laws. However, 
the emergence of such obstacles must be likely and the measure in question must be designed 
to prevent them. The foregoing considerations also apply to the interpretation of Article 53(1) 
of the Treaty, read in conjunction with Article 62 thereof, which are also intended to confer 
on the Union legislator specific power to adopt measures intended to improve the functioning 
of the internal market.14

As described above, the aim and content of the provisional agreement on the directive at hand 
is to enhance the cross-border online access to radio and television programmes by facilitating 
rights clearance of on-line services ancillary to such broadcasts and of their retransmission, 
while also laying down such provision as regards direct injection. Since this is done by 
amending and extending the application of the Satellite and Cable Directive, which is based 
on the predecessors to Articles 53(1) and 62 TFEU, the directive at hand could be argued to 
be designed as a supplement of another legislative act, without altering its original goal, and 
the EU legislature is therefore, in accordance with the case-law quoted above, fully entitled to 
base the latter act on the legal basis of the first act. This position is given further weight when 
one considers that the instrument at hand now also takes the form of a directive rather than a 
regulation as originally proposed.15 

Moreover, the case-law on dual legal basis quoted above states that when an act pursues 
multifold purposes or has mutlifold components, and one of those is identifiable as the main 
or predominant purpose or component, whereas the others are merely incidental, the act must 
be based on a single legal basis, namely that required by the main or predominant purpose or 
component. Since the aim and content of the provisional agreement on the directive at hand 
relates to cross-border access to radio and television programmes, it would seem necessary to 
apply Articles 53(1) and 62 TFEU, since they together constitute the legal basis for the 
freedom to provide services under the title on the free movement of persons, services and 
capital in the TFEU. A reference to the general legal basis on harmonisation in the internal 

13 See judgment of the Court of 30 May 1989 in Case C-242/87, Commission v Council, EU:C:1989:217, 
paragraph 14.
14 See judgment in Case C-376/98, Germany v Commission, EU:C:2000:544, paragraph 87.
15 See the Opinion of the Legal Service, SJ-0011/19, point 21.
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market in Article 114 TFEU would therefore not be necessary since that purpose of the 
directive is merely incidental to the predominant purpose of the directive of ensuring the 
freedom to provide services.

Since there is therefore a specific legal basis for measures intended to improve the functioning 
of the internal market with regard to services, and since the proposal concerns only services, 
the effect of the opening words of Article 114 (“Save where otherwise provided in the 
Treaties”) is that the only appropriate legal basis for the proposal is a combination of Articles 
53(1) and 62 TFEU. While it is true that the addition of Article 114 TFEU would constitute a 
purely formal shortcoming, which would thus not entail the annulment of the act16, the fact 
remains that it would be superfluous.

VI - Conclusion and recommendation

In the light of the foregoing analysis Articles 53(1) and 62 TFEU constitute the proper legal 
basis for the proposal.

At its meeting of 23 January 2019 the Committee on Legal Affairs accordingly decided, 
unanimously17, by 21 votes in favour, to recommend that the Committee on Legal Affairs 
should therefore agree to the above legal basis in view of the vote on the text of the 
provisional agreement, as proposed in the text agreed by Coreper on 18 January 2019.

Yours sincerely,

Pavel Svoboda

(Affects all language versions.)

16 See, by way of illustration, Case C-491/01, British American Tobacco, EU:C:2002:741, paragraphs 103-111.
1717 The following were present for the final vote: Pavel Svoboda (Chair), Mady Delvaux (Vice-Chair), 
Jean-Marie Cavada (Vice-Chair), Lidia Joanna Geringer de Oedenberg (Vice-Chair), Gilles Lebreton (rapporteur 
for opinion), Max Andersson, Marie-Christine Boutonnet, Rosa Estaràs Ferragut, Luis de Grandes Pascual, 
Pascal Durand, Sajjad Karim, Sylvia-Yvonne Kaufmann, António Marinho e Pinto, Angelika Niebler, Julia 
Reda, Evelyn Regner, Virginie Rozière, József Szájer, Axel Voss, Tiemo Wölken, Francis Zammit Dimech, 
Kosma Złotowski, Tadeusz Zwiefka.


