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By letter dated 7 January 20211, you informed the President of the provisional agreement 
between Parliament and Council on the two Horizon Europe proposals and on the deletion of 
Article 173(3) TFEU from the legal basis for the Commission Proposal for a Decision of the 
European Parliament and of the Council on establishing the specific programme 
implementing Horizon Europe – the Framework Programme for Research and Innovation 
(COM(2018)436 final - 2018/0225 (COD))2. 

By letter dated 19 January 20213, the President referred the question of the proposed change 
of the legal basis to the Committee on Legal Affairs. 

The committee considered the above question pursuant to Rule 40 of Parliament’s Rules of 
Procedure at its meeting of 4 February 2021.

1 D (2021) 157.
2 COM(2018)436 final of 30 November 2016.
3 D300232 of 19/01/2021.
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I - Background

On 7 June 2018, the Commission adopted its proposals for a 2021-2027 Framework 
Programme for Research and Innovation, entitled ‘Horizon Europe’ (the ‘Framework 
Programme’)4 and the specific programme established by the Proposal (‘the Specific 
Programme’) implementing the Framework Programme, both referred to above.

The Proposal was based on the Treaty provisions relating to industrial policy and research, 
namely Articles 173(3) and 182(4) TFEU. As a result of the combination of those provisions, 
the proposal entailed recourse to the ordinary legislative procedure. In a legal opinion dated 
26 September 2018, the Legal Service concluded that the Proposal, as adopted by the 
Commission, was appropriately based on a joint legal basis.

However, during the interinstitutional negotiations prior to the adoption of Parliament’s first 
reading in April 2019, the two co-legislators agreed to substantially amend the content of the 
Proposal. As a result, the Council proposed a change of the legal basis so that only Article 
182(4) TFEU remained as a legal basis. Such a change would entail that the ordinary 
legislative procedure no longer applies since Article 182(4) TFEU provides for recourse to a 
special legislative procedure, where Parliament is only consulted.

Following the Council’s proposal, on 9 April 2019 the three institutions held an exchange of 
views concerning the proposed change of legal basis, in accordance with paragraph 25 of the 
Interinstitutional Agreement of 13 April 2016 on Better Law-Making.5 The exchange of 
views concluded with an understanding between the three Institutions that significant changes 
to the Proposal had been introduced which had a bearing on the determination of the legal 
basis.

On 17 April 2019 Parliament adopted its position at first reading on the Proposal, still relying 
on the same legal basis as that referred to in the Commission proposal. However, the 
legislative resolution explicitly mentioned that the legal basis would have to be adapted at a 
later stage of the procedure due to the significant changes to the text of the Proposal agreed 
during the interinstitutional negotiations.6 On the same date, the Council forwarded a request 
for consultation to Parliament. The legal basis of the text on which Parliament was consulted 
was only Article 182(4) TFEU while its content reflects that of Parliament’s position at first 
reading.

II - The relevant Treaty Articles

The provisions of the Treaty Articles relevant for the assessment of the legal basis for the 
specific programme read as follows:

4 COM(2018)435 final of 7 June 2018.
5 OJ L 123, 12.5.2016, p. 1
6 P8_TA(2019)0396.
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TITLE XVII
INDUSTRY

Article 173
(ex Article 157 TEC)

1. The Union and the Member States shall ensure that the conditions necessary for the 
competitiveness of the Union's industry exist.

For that purpose, in accordance with a system of open and competitive markets, their 
action shall be aimed at:

— speeding up the adjustment of industry to structural changes,

— encouraging an environment favourable to initiative and to the development of 
undertakings throughout the Union, particularly small and medium-sized undertakings,

— encouraging an environment favourable to cooperation between undertakings,

— fostering better exploitation of the industrial potential of policies of innovation, 
research and technological development.

2. The Member States shall consult each other in liaison with the Commission and, where 
necessary, shall coordinate their action. The Commission may take any useful initiative to 
promote such coordination, in particular initiatives aiming at the establishment of 
guidelines and indicators, the organisation of exchange of best practice, and the 
preparation of the necessary elements for periodic monitoring and evaluation. The 
European Parliament shall be kept fully informed.

3. The Union shall contribute to the achievement of the objectives set out in paragraph 1 
through the policies and activities it pursues under other provisions of the Treaties. The 
European Parliament and the Council, acting in accordance with the ordinary legislative 
procedure and after consulting the Economic and Social Committee, may decide on 
specific measures in support of action taken in the Member States to achieve the 
objectives set out in paragraph 1, excluding any harmonisation of the laws and 
regulations of the Member States.

This Title shall not provide a basis for the introduction by the Union of any measure 
which could lead to a distortion of competition or contains tax provisions or provisions 
relating to the rights and interests of employed persons.

[...]
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TITLE XIX
RESEARCH AND TECHNOLOGICAL DEVELOPMENT AND SPACE

[...]
Article 182

(ex Article 166 TEC)

1. A multiannual framework programme, setting out all the activities of the Union, shall 
be adopted by the European Parliament and the Council, acting in accordance with the 
ordinary legislative procedure after consulting the Economic and Social Committee.

The framework programme shall:

— establish the scientific and technological objectives to be achieved by the activities 
provided for in Article 180 and fix the relevant priorities,

— indicate the broad lines of such activities,

— fix the maximum overall amount and the detailed rules for Union financial 
participation in the framework programme and the respective shares in each of the 
activities provided for.

2. The framework programme shall be adapted or supplemented as the situation changes.

3. The framework programme shall be implemented through specific programmes 
developed within each activity. Each specific programme shall define the detailed rules 
for implementing it, fix its duration and provide for the means deemed necessary. The sum 
of the amounts deemed necessary, fixed in the specific programmes, may not exceed the 
overall maximum amount fixed for the framework programme and each activity.

4. The Council, acting in accordance with a special legislative procedure and after 
consulting the European Parliament and the Economic and Social Committee, shall adopt 
the specific programmes.

5. As a complement to the activities planned in the multiannual framework programme, 
the European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure and after consulting the Economic and Social Committee, shall 
establish the measures necessary for the implementation of the European research area.

III – CJEU case law on the choice of legal basis

It is settled case law that the choice of legal basis for a Union act must rest on objective 
factors amenable to judicial review; these include the aim and the content of the act 
concerned.7

7 See, inter alia, judgments of 6 May 2014, Commission v Parliament and Council, C-43/12, EU:C:2014:298, paragraph 
29, and of 14 June 2016, Parliament v Council, C-263/14, EU:C:2016:435, paragraph 43 and the case law cited.
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Recourse to a dual legal basis is required where an act is concerned with two or more 
indissociably linked elements referring to different legal bases, none of which is predominant 
over the other - in which case the relevant legal bases might apply jointly8 if they are 
procedurally compatible.9

At the same time, if a measure pursues two aims or that it has two components and if one of 
those aims or components is identifiable as the main one, whereas the other is merely 
incidental, the measure must be based on a single legal basis, namely that required by the 
main or predominant purpose or component.10

IV – Aim and content of the proposed measure and analysis and establishment of the 
appropriate legal basis

Turning to the aim and content of the measure in question as required by the case law referred 
to above, it must be noted that the aim of the Specific Programme, as made clear from its very 
title, is to implement the Framework Programme. Also, pursuant to Article 2(1) of the 
Proposal, the Specific Programme is to contribute to the general and the specific objectives of 
the Framework Programme.

In this regard, according to Article 3(1) of the Framework Programme, its general objectives 
are, inter alia, to “...strengthen the scientific and technological bases of the Union and foster 
the competitiveness of the Union in all Member States including in its industry...”. This 
formulation discloses parallel trajectories in the Framework Programme in that it focuses both 
on research and the industrial competitiveness of the Union.

The existence of those two trajectories is also reflected in Article 1(2) of the Framework 
Programme which provides that that programme is to be implemented through the Specific 
Programme established by the Proposal and a financial contribution to the EIT established by 
Regulation (EC) No 294/2008 of the European Parliament and of the Council (‘EIT 
Regulation’).11

In that regard, it must be noted that the EIT Regulation is based only on the industrial legal 
basis of Article 173(3) TFEU. The Commission Proposal for a Regulation of the European 
Parliament and of the Council on the European Institute of Innovation and Technology 

8 See Judgment of 27 September 1988, Commission v Council, C-165/87, EU:C:1988:458, paragraphs 11-13; see 
Judgment of 8 September 2009, Commission v Parliament and Council, C-411/06, supra footnote 2, 
EU:C:2009:518, paragraphs 46-47; see Judgment of 26 March 1996, Parliament v Council, C-271/94, 
EU:C:1996:133, paragraph 32; see Judgment of 10 January 2006, Commission v Parliament and Council, C-
178/03, EU:C:2006:4, paragraphs 42-43; see Judgment of 6 November 2008, Parliament v Council, C-155/07, 
EU:C:2008:605, paragraphs 35-36.
9 Where two or more legal bases would apply jointly, but the procedures set out therein are incompatible, it is 
excluded to jeopardise the effectiveness of either procedure by joint application of both legal bases. See Judgment 
of 11 June 1991, Commission v Council "Titanium Dioxide", C-300/89, supra footnote 2, EU:C:1991:244, 
paragraphs 19-20.
10 Case C-36/98 Spain v Council [2001] EU:C:2001:64, paragraph 59; Case C-211/01 Commission v Council 
[2003] EU:C:2003:452, paragraph 39; Case C-338/01 Commission v Council [2004] EU:C:2004:253, paragraph 
55; Case C-94/03 Commission v Council [2006] EU:C:2006:2, paragraph 35; Case C-178/03 Commission v 
Parliament and Council [2006] EU:C:2006:4, paragraph 42.
11 Regulation (EC) No 294/2008 of the European Parliament and of the Council of 11 March 2008 establishing 
the European Institute of Innovation and Technology (OJ L 097, 9.4.2008, p. 1).
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(recast) (COM(2019) 331 final - 2019/0151 (COD))12 (‘the new EIT Regulation’) is also 
based on Article 173(3) TFEU.

Against this background, it must be noted that the main changes to the Proposal introduced 
during the interinstitutional negotiations consisted in the moving (i) of the provisions relating 
to the EIT from the text of the Proposal13 to that of the Framework Programme14 and (ii) of 
the provisions relating to the establishment of the European Innovation Council (‘the EIC’) to 
the Framework Programme15.

As regards the EIT, its mission as outlined in Article 3 of the new EIT Regulation is ‘to 
contribute to sustainable Union economic growth and competitiveness by reinforcing the 
innovation capacity of the Member States’. It shall do so by ‘fostering the integration of the 
knowledge triangle — higher education, research and innovation — across the Union’.

This mission reveals that the EIT aims to create a bridge between industry, higher education 
and research with a view to strengthening economic development in the Union. This objective 
falls under the scope of the objective to ‘fostering better exploitation of the industrial potential 
of policies of innovation, research and technological development’ proclaimed in Article 
173(1) TFEU and for the attainment of which Article 173(3) prescribes recourse to the 
ordinary legislative procedure. That is also the stated objective under Article 173(3) TFEU in 
the explanatory statement to the Commission proposal for the new EIT Regulation.

The link between the EIT and the industry element of the Proposal — and the Framework 
Programme for that matter — is also demonstrated by the Explanatory memorandum 
accompanying the Commission proposal for the Framework Programme. In particular, 
paragraph 2 of that Memorandum states that the EIT “derives from the ‘Industry’ title” of the 
TFEU.

In addition, as pointed out in paragraph 14 above, the Proposal originally contained 
provisions on the establishment of the EIC. The EIC, under Article 9 of the Proposal, aims to 
implement actions under Pillar III ‘Innovative Europe’ of Horizon Europe. In that regard, it is 
the sole channel for Union support to breakthrough market-creating innovation according to 
the Commission’s Explanatory memorandum accompanying the Proposal. The EIC’s aim to 
stimulate market-crating innovation is thus a feature which places it within the industrial 
aspect of the Proposal to the extent that it is designed to foster better exploitation of the 
industrial potential of the policy of innovation as stipulated in the industrial legal basis of 
Article 173(3) TFEU in relation to Article 173(1) TFEU.

Yet, in the text on which Parliament’s consultation is sought which reproduces the changes 
agreed during the interinstitutional negotiations and which is reflected in Parliament’s 
position at first reading, the wording of Article 9 of the Proposal is deleted and has been 
moved to the text of the Framework Programme (see paragraph 14 above).

The above considerations come to show that with the moving of all EIT provisions and of the 
provisions on the establishment of the EIC from the Proposal to the Framework Programme 

12 COM (2019) 331 final of 11 July 2019.
13 See part 3 of the Annex to the Proposal.
14 See Annex Ia of Parliament’s first reading position on the Framework Programme (P8_TA(2019)0395).
15 Ibidem, Article 7a.
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the content of the Proposal has substantially changed. As a result, the industrial objective 
embodied by the EIT provisions and by the provisions on the establishment of the EIC is no 
longer present to an extent which would justify a conclusion that the Proposal pursues two 
indissociably linked objectives so as to resort to a dual legal basis.

At the same time, as stated in the Legal Service’s opinion of 26 September 201816, it is 
precisely the elements linked to innovation in the Proposal that called for reliance on Article 
173 TFEU and, consequently, for a dual legal basis.

With this in mind, it must be recalled that according to the well-established case law referred 
to in paragraph 9 above that the legal basis should reflect the provision related to the 
predominant objective pursued by that act.

In the case at hand, it can be concluded that, unlike the Proposal, as adopted by the 
Commission, which correctly relied on a dual legal basis, the text on which the Parliament 
was consulted by the Council on 17 April 2019 no longer contains provisions which would 
justify the reliance on Article 173(3) TFEU.

The text provisionally agreed between the co-legislators for the establishment of the specific 
programme implementing Horizon Europe – the Framework Programme for Research and 
Innovation relies on Article 182(4) TFEU, which falls under Title XIX, ‘Research and 
technological development and space’ and provides that the Council, acting in accordance 
with a special legislative procedure and after consulting the European Parliament and the 
Economic and Social Committee, shall adopt the specific programmes. The dual legal basis, 
as proposed by the Commission, was not kept and the removal of Article 173(3) TFEU has 
thus been considered during the interinstitutional negociations appropriate and Article 182(4) 
TFEU alone has been considered the appropriate legal basis to establish the specific 
programme implementing Horizon Europe – the Framework Programme for Research and 
Innovation. 

In light of the aim and content of the proposal, which purports to establish the specific 
programme implementing Horizon Europe – the Framework Programme for Research and 
Innovation, it appears that the main aim of the proposed decision, as amended by Parliament 
and Council, is to define the operational objectives and the activities which are specific to 
parts of Horizon Europe. 

VI - Conclusion and recommendation

It follows from all the above that, as a result of the changes agreed during interinstitutional 
negotiations to the Commission proposal for a Decision of the European Parliament and of the 
Council on establishing the specific programme implementing Horizon Europe - The 
Framework Programme for Research and Innovation [COM(2018)0436], that proposal may 
be adopted on the basis of Article 182(4) TFEU alone.

At its meeting of 4 February 2021 the Committee on Legal Affairs accordingly decided, by 22 
votes in favour, none against and 1 abstention17, to conclude that as a result of the changes 

16 Paragraph 19 of the Legal Service opinion of 26 September 2018.
17 The following were present for the final vote: Adrián Vázquez Lázara (Chair), Marion Walsmann (Vice-Chair), 
Ibán García Del Blanco (Vice-Chair), Raffaele Stancanelli (Vice-Chair), Axel Voss (rapporteur for opinion), Manon 
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agreed during interinstitutional negotiations to the Commission proposal for a decision of the 
European Parliament and of the Council on establishing the specific programme 
implementing Horizon Europe – the Framework Programme for Research and Innovation, 
that proposal may be adopted on the basis of Article 182(4) TFEU alone.

The Committee on Legal Affairs at the same time regrets not to have been consulted earlier in 
the process on this question of the change of legal basis and kindly suggests that it would be 
desirable for it to be able to be involved in the assessment of any such a question arising in 
the course of a legislative procedure in the future.

Yours sincerely,

Adrián VÁZQUEZ LÁZARA

(Affects all language versions.)

Aubry, Geoffroy Didier, Andrzej Halicki, Angel Dzhambazki, Jean-Paul Garraud, Esteban González Pons, Heidi 
Hautala, Mislav Kolakušić, Gilles Lebreton, Antonius Manders, Karen Melchior, Sabrina Pignedoli, Jiří Pospíšil, Emil 
Radev, Franco Roberti, Marcos Ros Sempere, Nacho Sánchez Amor, Ernő Schaller-Baross, Raffaele Stancanelli, 
Stéphane Séjourné, Marie Toussaint, Tiemo Wőlken, Lara Wolters and Javier Zarzalejos.


