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Subject: Opinion on the Proposal for a Council Decision on the Conclusion, on behalf of 
the Union, of the Trade and Cooperation Agreement between the European Union 
and the European Atomic Energy Community, of the one part, and the United 
Kingdom of Great Britain and Northern Ireland, of the other part, and of the 
Agreement between the European Union and the United Kingdom of Great 
Britain and Northern Ireland concerning security procedures for exchanging and 
protecting classified information (COM(2020)0856 – 2020/0382(NLE))

Dear Chairs,

It is my pleasure to inform you that, further to the decision of the Conference of Presidents of 
26 November 2020, the Committee on Constitutional Affairs (AFCO) decided on 27 January 
2021 to submit an opinion in the form of a letter to the Committee on Foreign Affairs and the 
Committee on International Trade under the procedure referred to above, pursuant to Rule 
56(1) of the Rules of Procedure.

Our Committee adopted this opinion at its meeting of 4 February 20211, having decided to 

1 The following were present for the final vote: Antonio Tajani (Chair), Gabriele Bischoff (Vice-Chair), Charles 
Goerens (Vice-Chair), Giuliano Pisapia (Vice-Chair), Damian Boeselager, Geert Bourgeois, Fabio Massimo 
Castaldo, Leila Chaibi, Gwendoline Delbos-Corfield, Daniel Freund, Esteban González Pons, Sandro Gozi, Brice 
Hortefeux, Laura Huhtasaari, Juan Fernando López Aguilar (for Włodzimierz Cimoszewicz), Maite 
Pagazaurtundúa (for Pascal Durand), Paulo Rangel, Antonio Maria Rinaldi, Domènec Ruiz Devesa, Jacek Saryusz-
Wolski, Helmut Scholz, Pedro Silva Pereira, László Trócsányi, Mihai Tudose, Guy Verhofstadt, Loránt Vincze, 
Rainer Wieland.
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call on the aforementioned Committees, as the committees responsible, to include the 
following suggestions in its draft recommendation.

Therefore, I hereby forward the opinion of the AFCO Committee, which addresses the issues 
which fall within the competence of the AFCO Committee, and in particular the governance 
and institutional provisions of the Trade and Cooperation Agreement between the EU and the 
UK.

Yours sincerely,

Antonio Tajani
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SUGGESTIONS

General observations

On 24 December 2020, the EU and UK negotiators concluded the negotiations on a Trade and 
Cooperation Agreement (TCA). The TCA, the Agreement concerning security procedures for 
exchanging and protecting classified information, and Council Decision (EU) 2020/2252 of 
29 December 20202 on the signing of both agreements, were published in the Official Journal 
on 31 December 2020 (L 444).

The conclusion of the TCA with the UK must be welcomed, as it is the result of the Union’s 
determination to establish a relationship with the UK that is as close as is possible with a 
neighbour country sharing many common interests with the EU. The conclusion of the TCA 
is in the interests of both the EU and the UK, and of both Parties’ citizens, consumers and 
businesses.

Parliament made clear its position on the principles and objectives of the negotiation on a 
future partnership, notably in its resolution of 12 February 2020 on the proposed mandate for 
negotiations for a new partnership with the United Kingdom of Great Britain and Northern 
Ireland3, and in its recommendation of 18 June 2020 on the negotiations for a new partnership 
with the United Kingdom of Great Britain and Northern Ireland4.

Provisional application of the TCA

Article FINPROV.11(2) (Entry into force and provisional application) of the TCA provides 
that the parties agree to provisionally apply the TCA from 1 January 2021 until 28 February 
2021, or until another date as decided by the Partnership Council.

As stated by Parliament’s Conference of Presidents on 28 December 2020, the decision on the 
provisional application was solely due to the unique and specific circumstances of the 
conclusion of the TCA, as it had become inevitable in order to mitigate the disruption for 
citizens and businesses and to prevent the chaos of a no-deal scenario. The AFCO Committee, 
in line with the Conference of Presidents, underlines that this specific provisional application 
can neither constitute a precedent nor reopen established commitments made among EU 
institutions, and that it cannot serve as a blueprint for future consent procedures.

We regret that the time given for Parliament to perform scrutiny of the TCA is insufficient to 
allow proper in-depth parliamentary scrutiny of an agreement of the nature and complexity of 
the TCA. Furthermore, we express our concern that the translation of the TCA into 24 official 

2 Decision (EU) 2020/2252 of 29 December 2020 on the signing, on behalf of the Union, and on provisional 
application of the Trade and Cooperation Agreement between the European Union and the European Atomic 
Energy Community, of the one part, and the United Kingdom of Great Britain and Northern Ireland, of the other 
part, and of the Agreement between the European Union and the United Kingdom of Great Britain and Northern 
Ireland concerning security procedures for exchanging and protecting classified information (OJ L 444, 
31.12.2020, p. 2).
3 Texts adopted, P9_TA(2020)0033.
4 Texts adopted, P9_TA(2020)0152.
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languages will in all likelihood prove impossible before the expiry of the provisional 
application period, possibly leading to a situation where the Council cannot adopt the 
Decision on the conclusion of the TCA immediately after consent is voted on in Parliament 
on 23 February 2021.

In its resolutions and in its exchanges with the Commission, Parliament has consistently 
reiterated the importance of its scrutiny role in the consent procedure and of the need to be 
fully involved at all stages of the negotiation procedure for the TCA with the UK, in 
accordance with the Treaties and with relevant case law of the Court of Justice. The 
commitments made by the Commission in this regard in the past should also be recalled.

Single governance system - the role of Parliament

We welcome the establishment, as advocated by Parliament in previous resolutions, of a 
single governance system as an overarching framework applicable to the relationship with the 
UK as a whole, covering the joint continuous supervision and management of the TCA and 
supplementing agreements. However, we regret the complexity of this system, which includes 
a wide variety of different governance mechanisms and dispute settlement arrangements.

In its resolution of 12 February 2020, Parliament considered that the design of the governance 
arrangements should be commensurate with the nature, scope and depth of the relationship, 
and take account of the level of interconnection, cooperation and proximity of the Parties, 
while ensuring an effective and efficient application of the entire future agreement. In a Union 
founded on the principle of democracy, and given the depth and breadth of the TCA, which is 
not a standard TCA, Parliament’s role in its implementation is even more relevant, and must 
be further reinforced.

Furthermore, Parliament has consistently reiterated its rights to be involved and fully 
informed at all stages of the implementation of any TCA between the EU and the UK, 
including its review. Thus in its resolution of 12 February 2020, Parliament also underlined 
that EU representatives on any governing body responsible for overseeing the implementation 
of an TCA between the EU and the UK should be subject to appropriate accountability 
mechanisms involving Parliament.

However, neither the TCA provisions on governance nor Council Decision (EU) 2020/2252 
of 29 December 2020, come anywhere close to satisfying these requirements and demands 
regarding Parliament’s involvement in the governance structures and mechanisms. Indeed, the 
TCA’s provisions in terms of parliamentary scrutiny and oversight are manifestly insufficient.

Council Decision (EU) 2020/2252 provides that the Commission will ensure that the Council 
receives all the information and documents related to any meeting of the Agreement joint 
bodies or to any acts to be adopted by written procedure in advance of that meeting, or usage 
of written procedure. However, although the TCA was concluded as an ‘EU-only’ agreement, 
which should justify an enhanced role for Parliament, it is merely to ‘be put in a position to 
exercise fully its institutional prerogatives throughout the process in accordance with the 
Treaties’ (Article 2(3) of Council Decision (EU) 2020/2252), while Member States have an 
automatic right to participate in the delegations to meetings of the Partnership Council and in 
other joint bodies (Article 2(1) second subparagraph of Council Decision (EU) 2020/2252). 
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According to Council Decision (EU) 2020/2252, the TCA has an exceptional and unique 
character as a comprehensive agreement with a country that has withdrawn from the Union. 
This unique character and the principle of sincere cooperation between institutions as 
recognised by recital 11 of this Council Decision require effective involvement of Parliament 
in the implementation of an agreement which confers sweeping powers on the joint bodies it 
creates.

In order to respect the role of Parliament as co-legislator and its scrutiny powers, we therefore 
call for a detailed and unequivocal commitment from the Commission through an 
interinstitutional agreement providing for:

 Parliament’s full involvement in the preparation of the EU positions on amending the 
TCA to be taken by the Partnership Council;

 Parliament’s thorough and timely information ahead of and following all decisions of 
all joint bodies under the TCA;

 Parliament’s consent to all decisions involving substantial modification of the TCA, in 
line with Article 218 of the TFEU, or concerning suspension and termination of 
obligations and other measures under the TCA if these concern matters that are part of 
its competences under the Treaties, such as in ensuring a level playing field;

 Commitment by the Commission to take action through the instruments at its disposal 
where Parliament identifies breaches of the TCA, and in case the Commission does 
not follow Parliament’s position, to explain the reasons for which it did not;

 Including Parliament’s representatives in EU delegations to meetings of the 
Partnership Council and of other joint bodies established under the TCA.

We therefore call on the Commission to solemnly confirm its commitment to ensuring that 
Parliament is immediately and fully informed, in line with Article 218(10) of the TFEU, about 
the work of the Partnership Council and the Specialised Committees established by the TCA. 
We stress the importance of the Parliament being informed on the same footing as Council in 
order to be able to fully exercise its institutional prerogatives.

Single governance system - specific institutional provisions

Reference should be made to specific governance provisions, such as Article INST.5 
(Parliamentary cooperation) of the TCA, providing for the possibility of the European 
Parliament and the UK Parliament establishing a Parliamentary Partnership Assembly. As 
mentioned in Parliament’s resolution of 18 June 2020, we welcome this proposal, but deeply 
regret that it is not a binding provision. AFCO reaffirms its commitment to parliamentary 
cooperation with the UK parliament on matters pertaining to the implementation of the TCA, 
as expressed in the letter of 21 January 2021 from President Sassoli to Sir Lindsay Hoyle, 
Speaker of the UK House of Commons.

Moreover, according to the provisions of Article INST.5 of the TCA, the Parliamentary 
Partnership Assembly may request information from the Partnership Council, and must be 
informed of the decisions and recommendations of the Partnership Council. However, the 
Specialised Committees established under the TCA, which will have wide powers in relation 
to its implementation, are not included in this provision, thus raising serious issues of 
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transparency regarding their functioning. 

We note that the TCA is covered by provisions on dialogue with and consultation of civil 
society organisations, including through the establishment of domestic advisory groups, to be 
consulted regularly on issues covered by the TCA and any supplementing agreement, and 
therefore call for stronger measures to involve civil society organisations. 

Given that Article INST.8 of the TCA stipulates that the Parties shall facilitate the 
organisation of a Civil Society Forum that shall meet at least once a year, we believe that 
Parliament should urge the Commission to make sure that the Partnership Council adopts the 
operational guidelines for the conduct of the Forum as soon as possible, so that civil society 
can prepare in time for the meeting in 2021. 

Dispute settlement

In its resolutions Parliament pointed out that the dispute settlement mechanism needs to be 
transparent and robust, that it should provide for gradual sanctions as well as remedies when it 
has been determined that one of the parties is in breach of its obligations, and that the 
mechanism would need to ensure effective, rapidly actionable and dissuasive remedies.

We welcome the fact that the TCA establishes a binding general dispute settlement system, 
although certain areas are excluded from its scope. For these, specific dispute settlement or 
enforcement mechanisms will apply, in line with the usual practice in similar international 
agreements.

We note that for the areas excluded from the general dispute settlement system there are 
differentiated enforcement arrangements responding to different needs, depending on the area 
in question. These include dedicated dispute settlement mechanisms (Part Three: law 
enforcement and judicial cooperation in criminal matters), no dispute settlement mechanism 
as such (Chapter five: Taxation, Title XI: level playing field for open and fair competition and 
sustainable development), or domestic enforcement by the authorities and courts of each of 
the Parties (Chapter three: subsidy control, Title XI: level playing field for open and fair 
competition and sustainable development), and remedial and rebalancing measures, as well as 
suspension and termination possibilities in case of breach of obligations by the other Party.

We reiterate that Parliament should be involved in the preparation of EU decisions regarding 
such measures with a major impact on the implementation of the TCA, and underline in 
particular that Parliament must be placed on an equal footing with the Commission and the 
Council for the selection process of the arbitration tribunal. 

The role of the Court of Justice of the EU (CJEU)

In its resolutions, Parliament has consistently considered that an agreement between the EU 
and the UK should be in strict concordance with, among others, the principles of preservation 
of the autonomy of the EU’s decision-making and of safeguarding the EU legal order, and the 
role of the CJEU as the ultimate body responsible for interpreting EU law. In this regard, 
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Parliament considered that, for provisions based on EU law concepts, the governance 
arrangements should provide for a referral to the CJEU.

We regret that the TCA gives virtually no role to the CJEU, in spite of the fact that in the 
Political Declaration, to which both Parties agreed, the Parties committed to ensure that the 
arbitration panel would refer to the CJEU for a binding ruling in cases where a dispute 
between them raised a question of interpretation of concepts of EU law.

We understand that for texts of the TCA that are close to EU law concepts, the full dispute 
settlement procedure will not be applied in order to avoid the arbitration tribunal interpreting 
EU law — this includes law enforcement and social security issues. However, the 
interpretation of these concepts will be based on the common understanding of the relevant 
provisions as agreed by the joint bodies governing the implementation of the TCA. This may 
indeed raise issues regarding the uniform interpretation of concepts of EU law, as matters 
currently resolved in national courts under EU law or by the CJEU will have to be settled by 
political agreement either in the committees set up under the TCA or by the arbitration 
tribunal.

Article COMPROV.13 provides that the TCA is to be interpreted in line with public 
international rules. Therefore, given that there are several modalities for the application and 
enforcement of the TCA’s provisions, including through domestic authorities and courts, 
consistent and uniform interpretation may be jeopardised.

Link with the Withdrawal Agreement

We welcome Article FINPROV.2 (Relationship with other agreements) of the TCA, which 
makes clear the relationship of the TCA with the Withdrawal Agreement.

We emphasise that the Withdrawal Agreement is a stand-alone, independent agreement. We 
reiterate that the effective and full implementation of the Withdrawal Agreement remains a 
priority. As the responsible committee, AFCO endeavours to closely monitor the 
implementation of the Withdrawal Agreement. We stress that it is Parliament’s established 
position that the full and loyal implementation of the Withdrawal Agreement by the UK 
constitutes an essential precondition for the future development of the relationship between 
the EU and the UK, in particular, in the area of citizens’ rights and the Protocol on Northern 
Ireland.

We recall that the TCA paves the way for an open-ended relationship between the EU and the 
UK that can evolve further towards a deeper and more ambitious partnership in the future. We 
thus reiterate that good faith and trust continue to play an essential role in the overall 
relationship between the EU and the UK, and are preconditions for the future strengthening of 
the EU-UK partnership, which is in the interest of both parties.

Conclusion

The AFCO Committee calls for a detailed and unequivocal commitment from the 
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Commission through an interinstitutional agreement providing for:

 Parliament’s full involvement in the preparation of the EU positions on amending the 
TCA to be taken by the Partnership Council;

 Parliament’s thorough and timely information ahead of and following all decisions of 
all joint bodies under the TCA;

 Parliament’s consent to all decisions involving substantial modification of the TCA, in 
line with Article 218 of the TFEU, or suspension and termination of obligations and 
other measures under the TCA if these concern matters that are part of its competences 
under the Treaties, such as ensuring a level playing field;

 Commitment by the Commission to take action through the instruments at its disposal 
where Parliament identifies breaches of the TCA, and in case the Commission does 
not follow Parliament’s position, to explain the reasons for which it did not;

 Including Parliament’s representatives in EU delegations to meetings of the 
Partnership Council and of other joint bodies established under the TCA. 

The AFCO Committee believes that the above-mentioned methods of involving Parliament 
should be laid down before the conclusion of the consent procedure in an interinstitutional 
agreement in line with Rule 148 of Parliament’s Rules of Procedure.

Council Decision (EU) 2020/2252 of 29 December 2020 should be amended with a view to 
placing Parliament and the Council on an equal footing with regard to the receipt of 
information and the participation in the governance structures established by the TCA, 
allowing Parliament to properly exercise its role in scrutinising and overseeing the 
implementation of the TCA.

The AFCO Committee calls on the AFET and INTA Committees, as the committees 
responsible, to recommend that Parliament gives its consent to the draft Council decision on 
the conclusion, on behalf of the Union, of the Trade and Cooperation Agreement between the 
European Union and the European Atomic Energy Community, of the one part, and the 
United Kingdom of Great Britain and Northern Ireland, of the other part, and of the 
Agreement between the European Union and the United Kingdom of Great Britain and 
Northern Ireland concerning security procedures for exchanging and protecting classified 
information.


