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SHORT JUSTIFICATION

The opinion strongly supports the establishment of an open, transparent and competitive 
European Defence Equipment Market (EDEM) at the service of the European Security and 
Defence Policy (ESDP) and of the Member States.

The creation of a defence market at European level will improve the transparency of defence 
procurement in the Union, result in better equipment for our soldiers and civilians in ESDP 
missions, enhance the competitiveness of the European defence industry and lead to better 
spending of taxpayers' money in the field of security and defence.

The Committee on Foreign Affairs (AFET) and its Subcommittee on Security and Defence 
(SEDE) believes that the proposed directive is a step in the right direction.

The proposed directive addresses the specific character of defence public procurement: 
awarding authorities may use the negotiated procedure with prior publication as a standard 
procedure, they may also require from candidates specific clauses for security of information 
(in order to ensure the confidentiality of sensitive information) and for security of supply ( in 
order to ensure on-time delivery in case of crisis).

The use of Article 296 will be limited to truly exceptional cases, as stipulated by the Treaty 
and the Court. This will enhance legal certainty for awarding authorities.

National procurement rules will be coordinated, which streamlines the regulatory patchwork 
in these fields and reduces industries' administrative costs.

The principles of the Treaty, in particular transparency, non-discrimination and openness will 
be implemented in defence and security markets. This will improve the efficiency of defence 
spending and lead to better value for money.

This will bring better equipment for the forces participating in the operations launched under 
the framework of the European Security and Defence Policy.

AFET and its Subcommittee on Security and Defence propose the following concrete changes 
aimed at improving the proposed directive:

a) The scope of the proposed defence procurement directive is defined on the basis of the 
1958 Council list (Decision defining the list of products -arms, munitions and war 
material- to which the provisions of Article 223(1b) -now Article 296- of the Treaty 
apply). This list is not an EU public document and hence unavailable as a matter of 
law. Furthermore, the list, besides being too broad and general, has never been 
updated since its adoption 50 years ago. 

b) If the 1958 Council list were to be used, this should be done with the agreement by the 
Council to update the list and make it public.

c) A possible alternative would be to use the Common Military List covered by the EU 
Code on Arms Exports adopted by the Council on 7 July 2000 and regularly updated 
by the Council, which is as well the basis for scope of the proposed directive on 
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simplifying terms and conditions of transfers of defence-related products within the 
Community (Amendment to Article 1).

d) In order to reinforce mutual confidence among Member States and in order to take 
into account the specific character of the defence market, it is essential that Member 
States concur on a common vision on security of supply and on security of 
information, and that the prescribed negotiated procedure with prior publication is 
permitted, thus satisfying the requirement for more flexibility in the award of defence 
contracts.

e) Concerning the security of information, opening up fragmented national defence 
markets in the service of the European Security and Defence Policy will require that 
contracting authorities and suppliers have and provide assurance that classified 
information will be protected during the different phases of the procurement procedure 
and that EU defence companies will not be discriminated on a security of information 
basis because of their nationality or the duration of the process of release of classified 
information. As a result the proposed directive should be subsequently complemented 
by an EU system on security of information (Amendment to Article 14).

f) Concerning the security of supply, opening up fragmented national defence markets in 
the service of the European Security and Defence Policy will require that contracting 
authorities have and provide assurance that when placing contracts with suppliers they 
are entitled to expect that these suppliers are and remain reliable and competitive 
sources of supply. Special emphasis should be put on building-up confidence among 
contracting authorities in particular in circumstances of pressing operational urgency. 
A common regime of appropriate guarantees, backed up by verification possibilities, 
for a stable security of supply is proposed. The mutual assistance article (article 
28A.71) of the Lisbon Treaty would become an empty shell without a solid security of 
supply between Member States (Amendment to Article 15).

g) A regular annual reporting of the Commission to the EP and the Council on the 
implementation of this directive is proposed. This will provide for a better 
accountability of the implementation process (Amendment on Article 40 a (new)).

The European Commission has avoided the issue of offsets by not mentioning them. A 
Commission staff working paper2 accompanying the proposed directive concluded that it was 
advisable to leave up to Member States the issue of keeping possible offset requirements 
compatible with EU law. Current policies of juste retour and off-setting in the field of security 
and defence procurement may lead to a lower quality of the equipment thus increasing the 
security risks of persons deployed on ESDP missions. These practices can also delay the 
procurement procedures and lead to higher cost of the equipment. The European Parliament3 
insists that the practice of offsets and juste retour has to be abolished. Your draftsman accepts 
the reasoning of the European Commission to not examine at this stage the issue of offsets in 

1 "If a Member Sate is the victim of armed aggression on its territory, the other Member States shall have 
towards it an obligation of aid and assistance by all the means in their power, in accordance with Article 51 of 
the United Nations Charter...".
2 Commission staff working paper SEC (2007)1599 dated 5.12.2007.
3 European Parliament resolution on the implementation of the ESS in the context of ESDP (PE 372.113v03-00, 
A6-0366/2006).
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the proposed directive, nevertheless he holds the view that in future this issue should be raised 
at European level in view of abolishing this practice.

AMENDMENTS

The Committee on Foreign Affairs calls on the Committee on the Internal Market and 
Consumer Protection, as the committee responsible, to incorporate the following amendments 
in its report:

Amendment 1

Proposal for a directive
Recital 37

Text proposed by the Commission Amendment

(37) Verification of the suitability and the 
selection of candidates should be carried 
out in transparent conditions. For this 
purpose, non-discriminatory criteria should 
be indicated which the contracting 
authorities may use when selecting 
competitors and the means which 
economic operators may use to prove they 
have satisfied those criteria. In the same 
spirit of transparency, the contracting 
authority should be required, as soon as a 
contract is put out to competition, to 
indicate the selection criteria it will use and 
the level of specific competence it may or 
may not demand of the economic operators 
before admitting them to the procurement 
procedure.

(37) Verification of the suitability and the 
selection of candidates should be carried 
out in transparent conditions. For this 
purpose, non-discriminatory criteria should 
be indicated which the contracting 
authorities may use when selecting 
competitors and the means which 
economic operators may use to prove they 
have satisfied those criteria. In the same 
spirit of transparency, the contracting 
authority should be required, as soon as a 
contract is put out to competition, to 
indicate the selection criteria it will use and 
the level of specific competence it may or 
may not demand of the economic operators 
before admitting them to the procurement 
procedure. In the selection of candidates, 
contracting authorities should take into 
account the need for autonomy and 
operational sovereignty from a European 
perspective, the need to sustain European 
industrial and technological pre-eminence 
where this is economically valuable and 
the need for reciprocity of market access 
vis-à-vis third states.

Justification

This amendment reflects the growing consensus among Member States about the need to 
develop a "truly European Defence Technological and Industrial Base" ('A Strategy for the 
European Defence Technological And Industrial Base', EDA Steering Board, 14 May 2007). 



PE406.137v02-00 6/12 AD\741499EN.doc

EN

Within the EDA framework, Member States have decided to identify "key technologies" that 
Europe "must seek to preserve or develop" and have claimed that "military capability need is 
the prime criterion" but that "the needs of autonomy and operational sovereignty, and the 
need to sustain pre-eminence where this is economically valuable" should also be considered. 
This amendment aims to include some of the useful political work done at the level of the EDA 
in this Directive, in order to improve EU policy coherence in this field. 

Amendment 2

Proposal for a directive
Article 1 – point a

Text proposed by the Commission Amendment

a) the supply of arms, munitions and/or 
war material, referred to in the Council 
Decision of 15 April 1958 and, where 
necessary, public works and services 
contracts strictly related to these supplies;

a) the supply of any product specifically 
designed for military use and referred to 
in the Common List of military equipment 
covered by the EU Code of Conduct on 
Arms Exports and, where necessary, public 
works and services contracts strictly related 
to these supplies;

Justification

The Council Decision of 15 April 1958 is not an EU officially public document and hence 
unavailable as a matter of law. Furthermore, the list has never been updated since its 
adoption 50 years ago. A better alternative would be to use the Common Military List covered 
by the EU Code on Arms Exports adopted by the Council on 7 July 2000 and regularly 
updated by the Council, which is as well the basis for scope of the proposed directive on 
simplifying terms and conditions of transfers of defence-related products within the 
Community.

Amendment 3

Proposal for a directive
Article 3

Text proposed by the Commission Amendment

Contracting authorities shall treat 
economic operators equally and non-
discriminatorily and shall act in a 
transparent way.

Contracting authorities shall treat 
economic operators equally and non-
discriminatorily and shall act in a 
transparent way. When dealing with 
economic operators, contracting 
authorities shall take into account the 
need to sustain European industrial and 
technological pre-eminence where this is 
economically valuable and strategically 
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important and the need for reciprocity of 
market access vis-à-vis third states.

Justification

This amendment reflects the growing consensus among Member States about the need to 
develop a "truly European Defence Technological and Industrial Base" ('A Strategy for the 
European Defence Technological And Industrial Base', EDA Steering Board, 14 May 2007). 
Within the EDA framework, Member States have decided to identify "key technologies" that 
Europe "must seek to preserve or develop" and have claimed that "military capability need is 
the prime criterion" but that "the needs of autonomy and operational sovereignty, and the 
need to sustain pre-eminence where this is economically valuable" should also be considered. 
This amendment aims to include some of the useful political work done at the level of the EDA 
in this Directive, in order to improve EU policy coherence in this field.

Amendment 4

Proposal for a directive
Article 14

Text proposed by the Commission Amendment

When the public contracts involve, entail 
and/or contain sensitive information, the 
contracting authority shall specify in the 
contract documents all measures and 
requirements needed to ensure the security 
of such information at the requisite level.

1. When the public contracts involve, entail 
and/or contain sensitive information, the 
contracting authority shall specify in the 
contract documents all measures and 
requirements needed to ensure the security 
of such information at the requisite level.

To this end, the contracting authority may 
require of the tenderer that the tender 
submitted contain the following 
particulars:

To this end, the contracting authority may 
require of the tenderer that the tender 
submitted contain the following 
particulars:

a) proof that the subcontractors already 
identified possess the capabilities required 
to protect the confidentiality of the 
sensitive information to which they have 
access or which they are required to 
produce when carrying out their 
subcontracting activities,

a) proof that the subcontractors already 
identified possess the capabilities required 
to protect the confidentiality of the 
sensitive information to which they have 
access or which they are required to 
produce when carrying out their 
subcontracting activities,

b) a commitment to provide the same proof 
for any new subcontractors that may be 
involved during performance of the 
contract,

b) a commitment to provide the same proof 
for any new subcontractors that may be 
involved during performance of the 
contract,

c) a commitment to keep all sensitive 
information confidential for the entire 
duration of the contract and after 
termination or conclusion of the contract.

c) a commitment to keep all sensitive 
information confidential for the entire 
duration of the contract and after 
termination or conclusion of the contract.
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2. Within one year of publication of this 
Directive in the Official Journal of the 
European Union, the Commission shall 
submit to the European Parliament and 
the Council a proposal for an EU security 
of information system that will allow the 
exchange of information between 
contracting authorities and European 
companies.

Justification
Opening up fragmented national defence markets in the service of the European Security and 
Defence Policy will require assurance that classified information will be protected during the 
different phases of the procurement procedure and that competing EU defence companies will 
not be discriminated on a security of information basis because of their nationality or because 
of the duration of the process of release of classified information. The proposed directive 
should be complemented by an EU system on security of information.

Amendment 5

Proposal for a directive
Article 15

Text proposed by the Commission Amendment

Provided that they are in conformity with 
Community law, the contracting authority 
may specify requirements to guarantee 
security of supply.

1. Provided that they are in conformity 
with Community law, the contracting 
authority may specify requirements to 
guarantee security of supply.

To this end, the contracting authority may 
require of the tenderer that the tender 
submitted contain the following:

To this end, the contracting authority may 
require of the tenderer that the tender 
submitted contain the following:

a) evidence that it will be able to honour its 
obligations regarding the export, transfer 
and transit of goods associated with the 
contract, including by means of a 
commitment from the Member State(s) 
concerned,

a) evidence that it will be able to honour its 
obligations regarding the export, transfer 
and transit of goods associated with the 
contract, including by means of a 
commitment from the Member State(s) 
concerned,

b) evidence that the organisation and 
location of its supply chain will allow it to 
comply with the contracting authority's 
requirements concerning the security of 
supply set out in the specifications,

b) evidence that the organisation and 
location of its supply chain will allow it to 
comply with the contracting authority's 
requirements concerning the security of 
supply set out in the specifications,

c) a commitment to meet additional needs 
required by the contracting authority as a 
result of an emergency, crisis or armed 
conflict,

c) a commitment to meet additional needs 
required by the contracting authority as a 
result of an emergency, crisis or armed 
conflict,

d) a commitment from its national 
authorities not to obstruct the fulfilment of 

d) a commitment from its national 
authorities not to obstruct the fulfilment of 
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any additional needs required by the 
contracting authority as the result of an 
emergency, crisis or armed conflict,

any additional needs required by the 
contracting authority as the result of an 
emergency, crisis or armed conflict,

e) a commitment to carry out the 
maintenance, modernisation or adaptation 
of the supplies covered by this contract,

e) a commitment to carry out the 
maintenance, modernisation or adaptation 
of the supplies covered by this contract,

f) a commitment to inform the contracting 
authority in due time of any change in its 
organisation or its industrial strategy that 
may affect its obligations to that authority.

f) a commitment to inform the contracting 
authority in due time of any change in its 
organisation or its industrial strategy that 
may affect its obligations to that authority.

The requirements shall be explained in the 
specifications or contract documents. 

The requirements shall be explained in the 
specifications or contract documents. 
2. The contracting authorities shall work 
to increase the level of mutual confidence 
amongst them. For this purpose and 
within one year of publication of this 
Directive in the Official Journal of the 
European Union, the Commission shall 
submit to the European Parliament and 
the Council a proposal for a common 
regime of appropriate guarantees, backed 
up by verification possibilities, for a stable 
security of supply.

Justification

The effectiveness of the proposed directive will be reinforced by greater mutual confidence 
among contracting authorities in particular in circumstances of pressing operational 
urgency. This will require that contracting authorities will have and provide assurance that 
when placing contracts with suppliers they are entitled to expect that these suppliers are and 
remain reliable and competitive sources of supply. A common regime of appropriate 
guarantees, backed up by verification possibilities, for a stable security of supply is proposed. 
The mutual assistance article (article 28A.7) of the Lisbon Treaty is meaningless without a 
solid security of supply between Member States.

Amendment 6

Proposal for a directive
Article 20 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

However, the aggregate value of contracts 
awarded for additional works or services 
may not exceed 50% of the amount of the 
original contract.

However, the aggregate value of contracts 
awarded for additional works or services 
may not exceed 30% of the amount of the 
original contract.
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Justification

To reduce tenderers' incentives to submit low tenders with the perspective of renegotiating 
after the contract is being awarded. To limit resulting opportunities for corruption practices.

Amendment 7

Proposal for a directive
Article 30 – paragraph 1 – subparagraph 3

Text proposed by the Commission Amendment

They may provide for a derogation from 
the requirement referred to in the first 
subparagraph for overriding requirements 
in the general interest.

deleted

Justification

The presence of a derogation to these requirements seriously undermines their credibility. It 
also creates opportunity for corruption practices.  Therefore, no possibility for derogation 
should be provided.

Amendment 8

Proposal for a directive
Article 37 – paragraph 1 – point a

Text proposed by the Commission Amendment

a) when the award is made to the most 
economically advantageous tender from 
the point of view of the contracting 
authority, various criteria linked to the 
subject matter of the public contract in 
question: for example, quality, price, 
technical merit, functional characteristics, 
environmental characteristics, running 
costs, lifecycle costs, cost-effectiveness, 
after-sales service and technical assistance, 
delivery date and delivery period or period 
of completion, security of supply, and 
interoperability; or

a) when the award is made to the most 
economically advantageous tender from 
the point of view of the contracting 
authority, various criteria linked to the 
subject matter of the public contract in 
question: for example, quality, price, 
technical merit, functional characteristics, 
environmental characteristics, running 
costs, lifecycle costs, cost-effectiveness, 
after-sales service and technical assistance, 
delivery date and delivery period or period 
of completion, security of supply, 
interoperability, the need for autonomy 
and operational sovereignty from a 
European perspective, the need to sustain 
European industrial and technological 
pre-eminence where this is economically 
valuable and the need for reciprocity of 
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market access vis-à-vis third states; or

Justification

This amendment reflects the growing consensus among Member States about the need to 
develop a "truly European Defence Technological and Industrial Base" ('A Strategy for the 
European Defence Technological And Industrial Base', EDA Steering Board, 14 May 2007). 
Within the EDA framework, Member States have decided to identify "key technologies" that 
Europe "must seek to preserve or develop" and have claimed that "military capability need is 
the prime criterion" but that "the needs of autonomy and operational sovereignty, and the 
need to sustain pre-eminence where this is economically valuable" should also be considered. 
This amendment aims to include some of the useful political work done at the level of the EDA 
in this Directive, in order to improve EU policy coherence in this field. 

Amendment 9

Proposal for a directive
Article 40 a (new)

Text proposed by the Commission Amendment

Article 40a
Reporting

The Commission shall submit an annual 
assessment report to the European 
Parliament and the Council on the 
implementation of this Directive and its 
impact on the development of the 
European defence equipment market 
based on the statistical reports prepared 
by Member Sates in accordance with 
Article 40.

Justification

In order to permit assessing the results, a regular annual report of the Commission to the 
European Parliament and the Council on the implementation of this directive will provide for 
a better accountability of the implementation process.
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