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European Parliament resolution on media freedom and further deterioration of the rule 
of law in Poland
(2021/2880(RSP))

The European Parliament,

– having regard to Articles 2, 7 and 19 of the Treaty on European Union (TEU),

– having regard to Articles 167 and 173 of the Treaty on the Functioning of the European 
Union (TFEU),

– having regard to the Charter of Fundamental Rights of the European Union (the 
‘Charter’), and in particular Article 11 thereof,

– having regard to Rule 132(2) of its Rules of Procedure,

A. whereas the Polish Constitution guarantees freedom of the press (Article 14) and 
freedom of expression, as well as the prohibition of censorship (Article 54);

B. whereas the principle of freedom of the press is closely related to the principle of 
freedom of expression (Article 54), a manifestation of freedom of speech, which has 
acquired the status of a constitutional principle;

C. whereas the licensing process for the broadcasting of radio and television programmes 
is regulated by the Broadcasting Act of 29 December 1992; whereas pursuant to the 
Broadcasting Act, the broadcasting of radio and television programmes requires a 
licence, which is granted by decision of the Chairman of the National Broadcasting 
Council on the basis of a resolution of the National Council;

D. whereas according to the Polish Constitution, the members of the National Broadcasting 
Council are appointed by the Sejm, the Senate and the President of the Republic and 
they may not belong to a political party or trade union or perform public activities 
incompatible with their function;

E. whereas pursuant to the Broadcasting Act, all broadcasters operating in Poland, 
including public broadcasters, shape their programmes independently; whereas no state 
administration body may influence the programming or staffing decisions of public 
broadcasters;

F. whereas Article 35 of the Broadcasting Act requires that radio and television 
broadcasting in Poland should be in majority owned and controlled by entities from the 
European Economic Area (EEA); whereas no more than 49 % of the shares of 
broadcasters in Poland may be owned by entities from outside the EU; whereas 
requirements such as this are not unique to Poland, existing also, for example, in Austria 
and France;

G. whereas the draft act amending the Broadcasting Act, currently being examined by the 
Polish Parliament, aims to clarify the regulations enabling the National Broadcasting 
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Council to effectively counteract the possibility of any entities outside the EU taking 
over control of broadcasters, especially entities from countries posing a significant 
threat to state security;

H. whereas French legislation indicates that a licence for terrestrial broadcasting of 
programmes in French may not be granted to a company where more than 20 % of the 
share capital or voting rights are owned by foreign nationals, except in the case of 
international obligations of France; whereas French law also provides for a number of 
casuistic rules specifying the concentration of media activity prohibited by law;

I. whereas under German law, a broadcasting licence for a nationwide programme can 
only be granted to an entity resident or established in Germany, the EU or the EEA; 
whereas under German law, the origin of the capital of the owner of a given medium is 
irrelevant, but the location of its seat is important;

J. whereas the purchase of Polska Press shares by PKN Orlen S.A. is one of the many 
transactions that have taken place on the Polish media market in recent years; whereas 
ownership changes in the media are quite frequent and do not affect the assessment of 
the freedom of the media and freedom of expression guaranteed in the Constitution of 
the Republic of Poland; whereas the company’s decisions are made by the company’s 
management board and not by its owners; whereas the transaction in question was 
assessed by the Office of Competition and Consumer Protection, which did not identify 
any threats posed by this transaction to the media sector in Poland;

K. whereas the limits of Union competences are governed by the principle of conferral, 
which in consequence means that competences not conferred upon the Union by the 
Treaties remain competences of the Member States;

L. whereas Article 2 of the TEU does not confer any material competence upon the Union, 
but only lists certain values that ought to be respected by both the institutions of the 
Union and its Member States when they act within the limits of the powers conferred on 
the Union by the Treaties, and without affecting those limits;

M. whereas the formulation and implementation of policies relating to sexual health and 
education, reproduction and abortion fall within the legislative competence of the 
Member States;

N. whereas only Article 7 of the TEU provides for a Union competence to supervise the 
application of the rule of law, as a value of the Union, in a context that is not related to a 
specific material competence or that exceeds the scope of competences;

O. whereas Article 7 of the TEU does not set a basis to further develop or amend the 
procedure described therein;

P. whereas the jurisdiction of the Court of Justice with regard to the rule of law is limited 
solely to reviewing respect for the procedural stipulations contained in Article 7 of the 
TEU and solely at the request of the Member State concerned;

Q. whereas the EU institutions have no competence to adopt any definition of the values 
listed in Article 2 of the TEU, in particular of the notion of the rule of law, as they were 
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not given this competence in the Treaties;

R. whereas in the absence of the relevant competence, the institutions would, by adopting 
such a definition, be in breach of the Treaties and the definition would be contrary to the 
Treaties;

S. whereas the Polish Constitutional Tribunal has recognised the superiority of national 
provisions of constitutional rank over EU law since the accession of the Republic of 
Poland to the EU; whereas the judgment of the Constitutional Tribunal of 11 May 2005 
indicated that the existence of a relative autonomy of legal orders based on their own 
internal hierarchical principles does not mean that there is no interaction or conflict 
between them and if there were to be an irremovable contradiction between a 
constitutional norm and a norm of EU law, a contradiction that cannot be eliminated by 
applying an interpretation respecting the relative autonomy of EU law and national law, 
such a contradiction cannot in any way be resolved in the Polish legal system by 
recognising the supremacy of the EU norm in relation to the constitutional norm, nor 
could it lead to the loss of the binding force of a constitutional norm and its replacement 
by an EU norm, or to limiting the scope of application of this norm to an area which 
was not covered by the regulation of EU law; whereas the Polish Constitutional 
Tribunal also expressed its opinion in this direction in its judgments of 24 November 
2010 and 16 November 2011; whereas none of these judgments has been challenged by 
EU bodies;

T. whereas some judgments of Constitutional Courts of other Member States are also 
heading towards the superiority of national law over EU law;

1. Underlines that media freedom and pluralism are pillars of modern democracy, as they 
are essential components of open and free debate; notes that some Member States report 
problems in the media market, often related to a pandemic situation;

2. Is of the opinion that media freedom in Poland is well protected and that all safeguards 
are in place;

3. Notes that all kinds of views can be found in the media space and no views are 
constrained, therefore media pluralism is ensured;

4. Underlines that Member States are entitled to introduce a law that can effectively 
prevent media takeovers by external entities from outside the EEA and the EU, for 
instance from Russia or China;

5. Notes that the limit on capital from outside the EU is already in force in France and 
Germany among others;

6. Stresses that Article 7 of the TEU offers the only possibility for the EU to intervene 
authoritatively in matters related to respect by the Member States of the Union’s values 
as such, including the rule of law; emphasises that Article 7 of the TEU is complete and 
exhaustive;

7. Underlines that there was no determination made in line with Article 7 of the TEU that 
there is even a risk of a serious breach by Poland of the rule of law; points out that 
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accusing Poland of breaching and then further deteriorating the rule of law has no basis 
in the Treaties and is only an instrument of unlawful political pressure;

8. Emphasises that the organisation of the judiciary is not among the competences 
assigned to the EU, as this area is the exclusive competence of the Member States; 
underlines that the reforms introduced in recent years in Poland, aimed at improving the 
functioning of the Polish justice system, draw on the experiences of other Member 
States, which have not been questioned by the European Commission; takes the view 
that these reforms do not in any way violate the independence of judges or the 
independence of the judiciary, which is guaranteed by the Polish Constitution and laws;

9. Regrets the fact that some Union bodies go beyond their Treaty competences; 
emphasises that disregarding this fact makes it impossible to properly assess the 
argumentation of Poland in response to the presented positions of the EU institutions, 
which criticise the proceedings currently pending before the Polish Constitutional 
Tribunal regarding the competences of the Court of Justice to review national law and 
apply interim measures in cases including the organisation of the judiciary of the 
Member States; underlines previous jurisprudence of the Polish Constitutional Tribunal 
regarding the relationship between the Polish Constitution and EU law;

10. Underlines the important activity of the Constitutional Courts of the Member States 
with regard to the ultra vires actions of the EU institutions;

11. Considers it unacceptable that solutions regarding the organisation of the judiciary 
currently in force in some Member States are approved by EU institutions, while at the 
same time similar solutions in Poland are questioned and criticised;

12. Regrets the recent actions of the Commission, namely the accusations regarding alleged 
failure to comply with the judgment of the Court of Justice concerning the Disciplinary 
Chamber of the Supreme Court and announcements concerning the request to the Court 
of Justice to impose fines on Poland for failure to implement the interim measure; 
underlines that Poland has explained in detail the manner of implementing the interim 
measure, in particular that the interim measure is implemented by order of the First 
President of the Supreme Court, in which the executive cannot interfere in accordance 
with the principle of the separation of powers; takes the view that the confrontational 
actions do not contribute to solving the problem in the spirit of dialogue and loyal 
cooperation and with respect to the competences of the Union and the Member States;

13. Deplores the recent statements from the representatives of the Commission pointing to 
the possibility of suspending the payments regarding Polish recovery and resilience 
plans in connection with non-implementation of the orders of the Court of Justice; 
underlines that the only Treaty procedure regarding non-execution of judgments is 
described in Article 260 of the TFEU and that any non-Treaty attempts to force the 
implementation of the judgments of the Court of Justice are unlawful;

14. Recalls the Commission’s declaration, which confirms that in applying Regulation 
2020/2092 of the European Parliament and of the Council of 16 December 2020 on a 
general regime of conditionality for the protection of the Union budget, the Commission 
will be committed to the European Council conclusions of 11 December 2020; recalls 
that the Commission intends to develop and adopt guidelines on the way it will apply 
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this regulation;

15. Considers it legally unacceptable to introduce a de facto new rule-of-law control 
mechanism, even if its purpose is to protect the EU budget;

16. Notes that the EU does not have competence for the development of policies relating to 
sexual health and education, reproduction and abortion;

17. Instructs its President to forward this resolution to the Commission and the Council.


