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B9-0510/2022

European Parliament resolution on the outcome of the modernisation of the Energy 
Charter Treaty
(2022/2934(RSP))

The European Parliament,

- having regard to the 1994 Energy Charter Treaty,

- having regard to the Proposal of 5 October 2022 for a Council Decision on the position 
to be taken on behalf of the European Union in the 33rd meeting of the Energy Charter 
Conference (COM(2022)0521),

- having regard to the Proposal of 5 October 2022 for a Council Decision on the position 
to be taken on behalf of Euratom in the 33rd meeting of the Energy Charter Conference 
(COM(2022)0522),

- having regard to the modernisation process of the Energy Charter Treaty (ECT), which 
was initiated in 2017, and to the EU’s text proposal thereon,

- having regard to the Commission communication of 5 October 2022 on an agreement 
between the Member States, the European Union, and the European Atomic Energy 
Community on the interpretation of the Energy Charter Treaty (COM(2022)0523),

- having regard to the ‘agreement in principle’ on the draft modernised ECT reached on 
24 June 2022,

- having regard to Court of Justice of the European Union’s judgment of 
2 September 2021 in case C-741/19 (preliminary ruling on Republic of Moldova v 
Komstroy LLC)1,

- having regard to the mandate given to Working Group III of the UN Commission on 
International Trade Law (UNCITRAL) in 2017 to work on a reform of investor-State 
dispute settlement (ISDS),

- having regard to the negotiating directives issued by the Council in 2018 authorising the 
Commission to negotiate, on behalf of the EU and in the framework of UNCITRAL, a 
convention establishing a multilateral court for the settlement of investment disputes, 
and to the subsequent EU proposal thereon,

- having regard to the Political Guidelines for the next European Commission 2019-2024, 
entitled ‘A Union that strives for more – My agenda for Europe’,

- having regard to the Agreement adopted at the 21st Conference of the Parties to the 
United Nations Framework Convention on Climate Change in Paris on 

1 EU:C:2021:655.
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12 December 2015 (the Paris Agreement),

- having regard to the trade and investment agreements concluded by the EU, in 
particular the ‘second generation’ agreements with Canada, Singapore, Vietnam and 
Japan,

- having regard to the Trade and Cooperation Agreement between the European Union 
and the European Atomic Energy Community, of the one part, and the United Kingdom 
of Great Britain and Northern Ireland, of the other part2, which entered into force on 
1 May 2021, and in particular Title II thereof on services and investment,

– having regard to Rule 115 of its Rules of Procedure,

– having regard to Rule 132(2) of its Rules of Procedure,

A. whereas the Commission has negotiated on behalf of the EU and its Member States a 
modernisation of the 1994 Energy Charter Treaty (ECT) which, inter alia, reforms the 
ECT’s investment protection standards, the investor-State dispute resolution 
mechanisms and explicitly allows countries to take regulatory actions for reasons such 
as environmental protection or climate action;

B. whereas during its 33rd meeting on 22 November 2022, the Energy Charter Conference 
(‘Conference’) is expected to approve the decisions related to the modernisation of the 
ECT regarding the entry into force and provisional application of amendments to the 
text of the ECT and changes and/or amendments to its Annexes;

C. whereas the EU has a number of votes equal to the number of its Member States that are 
Contracting Parties to the ECT; whereas only if the EU does not exercise its right to 
vote, may its Member States exercise theirs;

D. whereas those EU Member States that are parties to the ECT will have to ratify the 
agreement on the modernised ECT, according to their national ratification rules, 
separately from the EU’s ratification, on those parts of the ECT which fall within their 
national competence;

E. whereas Commission President Ursula von der Leyen, following up on earlier 
commitments by the Commission, pledged in her Political Guidelines in 2019 for the 
next Commission, to ‘always propose that provisional application of trade agreements 
take place only once the European Parliament has given its consent’;

F. whereas around 1 500 bilateral investment treaties ratified by the Member States before 
the Lisbon Treaty are still in place, and include the old model of investment protection 
rules, provide no explicit right to regulate or exceptions for environmental and climate 
mitigation measures, and apply the unreformed investor-State dispute settlement 
system, as does the existing ECT; whereas none of the new international investment 
agreements (IIAs) following a modern approach negotiated by the EU since the Lisbon 

2 OJ L 149, 30.4.2021, p. 10.
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Treaty have entered into force;

1. Welcomes the efforts by the EU and its Member States to drive the process of 
modernising the ECT, in particular as regards modernising investment protection 
standards, including Paris Agreement objectives, fostering sustainable development and 
limiting the protection granted to new and existing investments in fossil fuels;

2. Recognises that the modernised ECT was negotiated in response to the strong demand 
by EU Member States since November 2018 with a view to reforming the investment 
protection rules and aligning the Treaty with EU commitments under the Paris 
Agreement; supports efforts to modernise the ECT;

3. Regrets the outcome of the meeting of the Committee of Permanent Representatives 
(Coreper) of 18 November 2022; notes that several Member States have recently 
announced their intention to withdraw from the ECT;

4. Is concerned that, despite the Court of Justice of the European Union’s ruling in the 
Republic of Moldova v Komstroy LLC case, the investor-State arbitration provisions in 
the ECT are not applicable in the case of intra-EU disputes, arbitrators have continued 
to repeatedly ignore the ruling and hear intra-EU disputes; notes that more than 40 intra-
EU ECT-based investment arbitration cases are ongoing; welcomes the amendment of 
the regional economic integration organisations clause envisaged in the modernised 
ECT to prevent arbitration between EU investors and Member States; is convinced that 
the safest legal way to ensure the end of intra-EU disputes is to modernise the ECT;

5. Takes note of the Commission’s proposal for an inter se agreement on the non-
applicability of the ECT to intra-EU disputes; recalls that all Member States will have to 
be a party to such an inter se agreement for it to be relevant; underscores that the inter 
se agreement will not be applicable to other Contracting Parties of the ECT, such as the 
United Kingdom, Switzerland, or Japan, whose companies will still be able to bring 
claims against EU Member States for the duration of the sunset clause in the event of a 
withdrawal from the ECT; reiterates its conviction that the safest legal way to ensure the 
end of intra-EU disputes is to directly amend the treaty, as arbitrators have time and 
again chosen to base their rulings solely on the interpretation of the treaty rather than 
take a holistic approach;

6. Welcomes that the modernisation process will bring the treaty into line with the Paris 
Agreement; recognises that the achievement of the EU’s climate objectives can be 
respected given that the modernised rules allow the EU and its Member States to pursue 
the required climate and energy transition policies;

7. Believes that the EU has been a credible negotiating partner in the ECT negotiations, 
especially in its efforts to explicitly reaffirm all Contracting Parties’ rights and 
obligations under the Paris Agreement; welcomes the inclusion of modernised standards 
of investment protection in line with EU’s reformed approach and the ‘right to regulate’ 
in particular for climate action and the clean energy transition;

8. Underlines that at a time when an acceleration in global investment in clean energy is 
needed, a modernised ECT would provide the necessary legal framework to incentivise 
European energy companies to invest in renewable energy in other Contracting Parties, 
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which include many developing countries which will depend on a strong mobilisation of 
private investments to transition to a clean economy;

9. Supports the EU’s position that protection for fossil fuel investments should be 
excluded; is concerned that if the modernised ECT is not adopted, all Member States 
that remain part of the ECT will continue to protect existing and new investments in 
fossil fuels without a time horizon for phasing out this protection; welcomes the 
proposed fossil fuels carve-out envisaged by the modernised treaty; notes that under a 
modernised ECT, new investments in fossil fuels will no longer be protected from 
15 August 2023 and that existing investments in fossil fuels will be subject to a 10-year 
phase out period, due to start as soon as the EU provisionally applies the modernised 
ECT; notes that the modernised ECT sets a cut-off date of 2040, by which all 
investments in fossil fuels will no longer be protected in the case of Contracting Parties 
opting-in to the carve-out; notes that withdrawing from the ECT before its 
modernisation is in force subjects departing Contracting Parties to its 20-year sunset 
clause where investments in fossil fuels will continued to be protected under 
unmodernised ISDS provisions; draws attention to the fact that despite withdrawing 
from the ECT on 1 January 2015, Italy has still been subject to seven cases brought 
under the ECT dispute settlement mechanism after its departure, with the most recent 
case being brought in 2020;

10. Is seriously concerned by the lack of consistency of some Member States’ policies on 
IIAs; notes with concern that some Member States are continuing to negotiate bilateral 
investment treaties (BITs) that do not include modern standards of investment 
protection in line with the EU’s reformed approach, that still protect investments in 
fossil fuels, and that do not reference to their commitments taken under the Paris 
Agreement; urges the Member States to pursue an international investment policy 
consistent with the EU’s modernised policy; calls on the Commission to not give its 
authorisation to Member States to conclude BITs that do not respect the EU’s reformed 
investment policy;

11. Supports the ongoing negotiations in UNCITRAL Working Group III, in which the EU 
and its Member States are pursuing the establishment of the Multilateral Investment 
Court (MIC), which would become its competent adjudicatory body to resolve 
international investment disputes; notes that the MIC would be a major departure from 
the ISDS system; points out that once established, the MIC will directly apply to all 
ongoing bilateral and multilateral investment agreements – including the ECT – of the 
countries subscribing to it; recalls that under Article 30(3) of the 1969 Vienna 
Convention on the Law of Treaties, the MIC system will therefore take precedence over 
ISDS mechanisms; calls on the Commission to successfully conclude the UNICITRAL 
Working Group III negotiations as soon as possible;

12. Considers, therefore, that the adoption and ratification of the amendments to the ECT 
are the preferred way forward compared to a withdrawal by the EU, especially given the 
consequences created by the 20-year sunset clause enshrined in the ECT;

13. Calls on the Commission and the EU Member States as Contracting Parties to support 
the adoption of the modernisation of the ECT on 22 November and to ratify the 
modernised ECT;
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14. Instructs its President to forward this resolution to the Council, the Commission and the 
governments and parliaments of the Member States.


