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SHORT JUSTIFICATION 

The rapporteur is of the opinion that the ongoing migration and refugee crisis facing the 

European Union has exposed significant structural weaknesses in the design and 

implementation of European asylum and migration policy, including the Dublin and Eurodac 

systems. Thus, it forces the Union and Member States to rethink and, where appropriate, 

redesign the Common European Asylum System and to search for ways to better address 

irregular migration. The Commission’s proposal for a recast Eurodac Regulation is part of a 

first set of legislative proposals in the context of such a major reform.  

 

Overall, the rapporteur welcomes the Commission’s proposal, which aims to adapt the 

Eurodac system and extend its present scope for wider migration purposes. This reform 

should allow Eurodac to continue to provide the biometric and personal data it needs to 

function and maintain its relevance in a changing migration context. The rapporteur welcomes 

the fact that the reformed Eurodac system can contribute to the fight against irregular 

migration by better monitoring secondary movements of irregular migrants within the EU and 

facilitating the identification and re-documentation of illegally staying third-country nationals 

and those who have entered the European Union irregularly at the external borders, thus 

improving the effectiveness of the EU’s return and readmission policies. The rapporteur 

underlines that this must take place in full respect of existing data protection requirements and 

the fundamental rights of the individuals concerned. 

 

Scope of Eurodac 

The rapporteur proposes to reduce the scope. Currently, as foreseen in Article 14, each 

Member State shall promptly take the fingerprints of all fingers and capture a facial image of 

every third-country national or stateless person of at least six years of age who is found 

illegally staying within its territory. This includes the case of tourists who mistakenly 

overstayed the three-month period allowed by only a few days and are at the border trying to 

leave the EU. Therefore, the rapporteur suggests the following derogation: when the third-

country national previously crossed the border legally, the Member State could allow a 

maximum of 15 days of overstay before including the information in Eurodac. Such a 

derogation would limit the insertion of unnecessary data and avoid unnecessary costs. 

 

The rapporteur considers that the information regarding third-country nationals for whom 

there is an ongoing resettlement procedure should be added to Eurodac. In line with the 

resettlement proposal1, Member States should take the fingerprints from the date of 

resettlement (article 10 of the proposal) and when a Member State excludes a person from 

resettlement, no other Member State can take this person for 5 years (Article 6 of the 

proposal). The rapporteur believes that this information should be added to Eurodac.  

 

List of data 

                                                 
1  Proposal for a Regulation of the European Parliament and of the Council establishing a 

Union Resettlement Framework and amending Regulation (EU) No 516/2014 of the 

European Parliament and the Council, COM(2016)468 final. 

http://www.linguee.fr/anglais-francais/traduction/henceforth.html
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To improve the cooperation between Member States in the field of irregular migration, the 

rapporteur considers that it will be very useful to indicate in Eurodac the removal measures 

(voluntary, forced, etc.), rather than the asylum request number. Currently, the problem is that 

there is no information sharing on return decisions between Member States. Therefore, when 

a Member State delivers a return decision, the person concerned can simply go to another 

Member State and restart the entire procedure. 

 

The rapporteur thinks that eu-LISA should carry out a study to determine whether it is 

necessary to harmonize combinations of biometric identifiers from the different EU databases 

in the field of Justice and Home Affairs, in particular, if it is appropriate for Eurodac to 

reduce the identification elements to four fingerprints and a facial image, as is the case for the 

Entry/Exit System (EES). The rapporteur calls on the Commission to assess the budgetary 

impact of such a reduction of the number of data to be stored and collected. 

 

Development and interoperability with other databases 

The rapporteur notes that the intention is to add facial recognition software in the future, thus 

bringing Eurodac in line with the other systems such as the EES; the rapporteur attaches 

particular importance to improving the interoperability of information systems on borders and 

security, which is a stated common objective of all EU institutions.  

 

The rapporteur is of the opinion that Eurodac must as soon as possible be made interoperable 

with the Schengen Information Systems (SIS), as well as with the new EES. The EES will 

take the biometric data of all third-country nationals coming to Europe for a short stay and 

produce a list of those who overstay. The rapporteur is of the opinion that a connection 

between the two systems is necessary in order for the data of a third-country national 

registered in the EES to be automatically transferred to Eurodac if the third-country national 

exceeds the authorized period of stay by more than 15 days. 

 

The rapporteur calls on the Commission and eu-LISA to anticipate as much as possible the 

future addition of facial recognition and the interoperability with other databases, both in 

administrative and technological terms, within the present recast exercise, in order to be as 

cost-effective as possible. 

 

Forced fingerprinting 

 

Even if the budgetary impact is non-existent, the rapporteur supports an EU procedure for 

forced fingerprinting. The rapporteur considers it necessary to add in an annex the best 

practices presented in the Commission staff working document on Implementation of the 
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Eurodac Regulation as regards the obligation to take fingerprints1 and to add the obligation 

for Member States to respect this annex. 

 

Cost of the proposal 

 

The rapporteur notes that the cost of the proposal is estimated at EUR 29.872 million, spread 

over four years. This sum, which is to cover the costs of the technical upgrade and increased 

storage and throughput of Eurodac’s Central System, as well as the addition of two posts to 

eu-LISA’s establishment plan, seems proportionate to the intended ambition and scope of the 

recast. It is important to note, however, that the financial statement attached to the proposal is 

purely indicative and does not bind the budgetary authority, which is free to determine the 

appropriations to be used to reform the system as part of the annual budgetary procedure.  

 

AMENDMENTS 

The Committee on Budgets calls on the Committee on Civil Liberties, Justice and Home 

Affairs, as the committee responsible, to take into account the following amendments: 

Amendment  1 

Proposal for a regulation 

Recital 11 a (new) 

 

Text proposed by the Commission Amendment 

 (11a) In order to improve cooperation 

between Member States in the 

management of irregular migration, 

third-country nationals found illegally 

staying within the territory of a Member 

State should provide the competent 

authorities with the type of removal 

measure taken by the Member State 

which entered the data in Eurodac rather 

than the unique application number of 

the application for international 

protection. 

Justification 

There are many kinds of removal measures taken against illegally residing persons, such as 

voluntary returns, orders to leave the territory, deportation, repatriation or expulsion. Each 

measure entails different procedures and deadlines. It is therefore important for Member 

                                                 
1  SWD(2015)150 final. 



 

PE597.583v04-00 6/23 AD\1120766EN.docx 

EN 

States to be aware of what expulsion measures have been taken against illegally residing 

persons by other Member States, for the purposes of enhanced cooperation. This amendment 

fits in with the series of new recitals (9-14) proposed by the Commission, and is therefore 

covered by Rule 104(2), second subparagraph, of Parliament’s Rules of Procedure. 

 

Amendment  2 

Proposal for a regulation 

Recital 12 a (new) 

 

Text proposed by the Commission Amendment 

 (12a) Member States should have a 

reasonable deadline of 15 days after the 

end of authorised periods of stay for 

fulfilling their obligations under this 

Regulation as regards comparing, 

collecting and transmitting the fingerprint 

and facial image data of illegally staying 

third-country nationals who entered the 

territory of the Union by lawfully crossing 

the external borders of the Schengen 

area. 

Justification 

Data concerning illegally residing third-country nationals will be logged in Eurodac for five 

years. This is why Member States should have a margin of discretion and be able to give 

third-country nationals – who have only recently exceeded their permitted length of stay, will 

shortly leave the territory of their own accord or for whom a regularisation procedure is 

under way and present no flight risk – a reasonable deadline for leaving the territory or 

regularisation before registering their data for such a long period of time. Only the data of 

persons entering the territory of a Member State illegally should be entered directly into 

Eurodac; those entering legally should therefore be afforded a reasonable deadline of 15 

days. This amendment fits in with the series of new recitals (9-14) proposed by the 

Commission, and is therefore covered by Rule 104(2), second subparagraph, of Parliament’s 

Rules of Procedure. 

 

Amendment  3 

Proposal for a regulation 

Recital 13 a (new) 

 

Text proposed by the Commission Amendment 

 (13a) Regulation (EU) No.../... of the 

European Parliament and of the 
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Council1a obliges Member States to take 

the fingerprints and a facial image of 

every third-country national of at least six 

years of age for whom they intend to 

conduct the resettlement procedure. That 

Regulation also provides that persons 

whom Member States have refused to 

resettle in the last five years are to be 

excluded from Union resettlement 

schemes. Information regarding third-

country nationals for whom there is an 

ongoing resettlement procedure should 

therefore be collected and recorded in 

Eurodac. 

 _________________ 

 1a Proposal for a regulation of the 

European Parliament and of the Council 

establishing a Union Resettlement 

Framework and amending Regulation 

(EU) No 516/2014 of the European 

Parliament and the Council, 

COM(2016)0468. 

Justification 

This amendment fits in with the series of new recitals (9-14) proposed by the Commission, 

and is therefore covered by Rule 104(2), second subparagraph, of Parliament’s Rules of 

Procedure. 

 

Amendment   4 

Proposal for a regulation 

Recital 14 

 
Text proposed by the Commission Amendment 

(14) The Commission’s Communication 

on Stronger and Smarter Information 

Systems for Borders and Security28 

highlights the need to improve the 

interoperability of information systems as a 

long-term objective, as also identified by 

the European Council and the Council. The 

Communication proposes to set up an 

Expert Group on Information Systems and 

Interoperability to address the legal and 

technical feasibility of achieving 

(14) The Commission’s Communication 

on Stronger and Smarter Information 

Systems for Borders and Security28 

highlights the need to improve the 

interoperability of information systems as a 

long-term objective, as also identified by 

the European Council and the Council. The 

Communication proposes to set up an 

Expert Group on Information Systems and 

Interoperability to address the legal and 

technical feasibility of achieving 
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interoperability of the information systems 

for borders and security. This group should 

assess the necessity and proportionality of 

establishing interoperability with the 

Schengen Information Systems (SIS) and 

the Visa Information Systems (VIS), and 

examine if there is a need to revise the 

legal framework for law enforcement 

access to EURODAC. 

interoperability of the information systems 

for borders and security. This group should 

assess the necessity and proportionality of 

establishing interoperability with the 

Schengen Information Systems (SIS) and 

the Visa Information Systems (VIS), and 

examine if there is a need to revise the 

legal framework for law enforcement 

access to EURODAC. Such 

interoperability should respect the 

balance between personal freedoms and 

collective security. 

_________________ _________________ 

28 COM(2016) 205 final 28 COM(2016) 205 final 

 

Amendment  5 

Proposal for a regulation 

Recital 14 a (new) 

 

Text proposed by the Commission Amendment 

 (14a) In order to enable interoperability 

between Eurodac and the EES, eu-LISA 

should establish a secure communication 

channel between the EES Central System 

and the Eurodac Central System. It is 

necessary to connect the two systems so 

that the data of a third-country national 

registered in the EES can be 

automatically transferred to Eurodac 

where that third-country national exceeds 

the authorised period of stay by more than 

15 days. 

Justification 

The purpose of the entry/exit system will be to register the entry and exit of non-EU nationals 

entering the Schengen area for a short stay and report any unauthorised overstays. Third-

country nationals outstaying their authorised period of stay are therefore residing illegally 

and their data should therefore be recorded in Eurodac, in accordance with Article 14. 

Interoperability between the two systems serves to avoid duplication. The aim here is to 

improve interoperability, as referred to in the new recital 14 proposed by the Commission. 

This amendment is therefore in line with that recital. 

 

Amendment   6 
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Proposal for a regulation 

Recital 18 

 
Text proposed by the Commission Amendment 

(18) Moreover, Europol plays a key role 

with respect to cooperation between 

Member States’ authorities in the field of 

cross-border crime investigation in 

supporting Union-wide crime prevention, 

analyses and investigation. Consequently, 

Europol should also have access to 

Eurodac within the framework of its tasks 

and in accordance with Council Decision 

2009/371/JHA31 . 

(18) Moreover, Europol plays a key role 

with respect to cooperation between 

Member States’ authorities in the field of 

cross-border crime investigation in 

supporting Union-wide crime prevention, 

analyses and investigation. Consequently, 

Europol should also have access to 

Eurodac within the framework of its tasks 

and in accordance with Council Decision 

2009/371/JHA31, in a manner which is 

proportionate and respects the balance 

between personal freedoms and collective 

security. 

_________________ _________________ 

31 Council Decision 2009/371/JHA of 6 

April 2009 establishing the European 

Police Office (Europol) (OJ L 121, 

15.5.2009, p. 37). 

31 Council Decision 2009/371/JHA of 6 

April 2009 establishing the European 

Police Office (Europol) (OJ L 121, 

15.5.2009, p. 37). 

Justification 

Cooperation between Eurodac and Europol, which is motivated by the desire of the 

Commission to have tools which will help it to respond to the new security challenges, must 

be governed by strict conditions in order to avoid any abuse which might jeopardise the 

protection of civil and individual liberties. 

 

Amendment  7 

Proposal for a regulation 

Recital 30 

 

Text proposed by the Commission Amendment 

(30) Member States should refer to the 

Commission’s Staff Working Document on 

Implementation of the Eurodac Regulation 

as regards the obligation to take 

fingerprints adopted by the Council on 20 

July 201534, which sets out a best practice 

approach to taking fingerprints of irregular 

third-country nationals. Where a Member 

State’s national law allows for the taking of 

(30) Member States should comply with 

the best practices set out in Annex Ia to 

this Regulation, which are based on the 

Commission’s Staff Working Document on 

Implementation of the Eurodac Regulation 

as regards the obligation to take 

fingerprints adopted by the Council on 

20 July 201534, which sets out a best 

practice approach to taking fingerprints of 
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fingerprints by force or coercion as a last 

resort, those measures must fully respect 

the EU Charter of Fundamental Rights. 

Third-country nationals who are deemed to 

be vulnerable persons and minors should 

not be coerced into giving their fingerprints 

or facial image, except in duly justified 

circumstances that are permitted under 

national law. 

irregular third-country nationals. Where a 

Member State’s national law allows for the 

taking of fingerprints by force or coercion 

as a last resort, those measures must fully 

respect the EU Charter of Fundamental 

Rights. Third-country nationals who are 

deemed to be vulnerable persons and 

minors should not be coerced into giving 

their fingerprints or facial image, except in 

duly justified circumstances that are 

permitted under national law. 

__________________ __________________ 

34 COM(2015) 150 final, 27.5.2015 34 SWD(2015) 150 final, 27.5.2015 

Justification 

This amendment pertains to the new recital 30 proposed by the Commission, and is therefore 

covered by Rule 104(2), second subparagraph, of Parliament’s Rules of Procedure. Instead of 

merely referring to the method set out in SWD(2015) 150, an obligation should be imposed on 

Member States in this regard. 

 

Amendment   8 

Proposal for a regulation 

Recital 33 

 
Text proposed by the Commission Amendment 

(33) In view of successfully preventing 

and monitoring unauthorised movements 

of third-country nationals or stateless 

persons who have no right to stay in the 

Union, and of taking the necessary 

measures for successfully enforcing 

effective return and readmission to third 

countries in accordance with Directive 

2008/115/EC35 and the right to protection 

of personal data, a period of five years 

should be considered a necessary period 

for the storage of fingerprint and facial 

data. 

(33) In view of successfully preventing 

and monitoring unauthorised movements 

of third-country nationals or stateless 

persons who have no right to stay in the 

Union, and of taking the necessary 

measures for returning third-country 

nationals and enforcing effective 
readmission to third countries in 

accordance with Directive 2008/115/EC35 

and the right to protection of personal data, 

a period of five years should be considered 

a necessary period for the storage of 

fingerprint and facial data. 

_________________ _________________ 

35 OJ L 348, 24.12.2008, p.98 35 OJ L 348, 24.12.2008, p.98 

 

Amendment   9 



 

AD\1120766EN.docx 11/23 PE597.583v04-00 

 EN 

Proposal for a regulation 

Article 1 – paragraph 1 – point b 

 
Text proposed by the Commission Amendment 

(b) assist with the control of illegal 

immigration to and secondary movements 

within the Union and with the 

identification of illegally staying third-

country nationals for determining the 

appropriate measures to be taken by 

Member States, including removal and 

repatriation of persons residing without 

authorisation. 

(b) assist with the control of illegal 

immigration to and secondary movements 

within the Union and with the 

identification of illegally staying third-

country nationals for determining the 

appropriate measures to be taken by 

Member States, including removal and 

repatriation of third-country nationals 

residing without authorisation. 

 

Amendment   10 

Proposal for a regulation 

Article 2 – paragraph 3 

 
Text proposed by the Commission Amendment 

3. Member States may introduce 

administrative sanctions, in accordance 

with their national law, for non-compliance 

with the fingerprinting process and 

capturing a facial image in accordance with 

paragraph 1 of this Article. These sanctions 

shall be effective, proportionate and 

dissuasive. In this context, detention should 

only be used as a means of last resort in 

order to determine or verify a third-country 

national’s identity. 

3. Member States shall introduce 

administrative sanctions, in accordance 

with their national law, for non-compliance 

with the fingerprinting process and 

capturing a facial image in accordance with 

paragraph 1 of this Article. These sanctions 

shall be effective, proportionate and 

dissuasive. In this context, detention should 

only be used as a means of last resort in 

order to determine or verify a third-country 

national’s identity. 

 

Amendment  11 

Proposal for a regulation 

Article 2 – paragraph 5 

 

Text proposed by the Commission Amendment 

5.  The procedure for taking 

fingerprints and a facial image shall be 

determined and applied in accordance with 

the national practice of the Member State 

concerned and in accordance with the 

safeguards laid down in the Charter of 

5.  The procedure for taking 

fingerprints and a facial image shall be 

determined and applied in accordance with 

the national practice of the Member State 

concerned, in accordance with the 

safeguards laid down in the Charter of 
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Fundamental Rights of the European 

Union, in the Convention for the Protection 

of Human Rights and Fundamental 

Freedoms and in the United Nations 

Convention on the Rights of the Child. 

Fundamental Rights of the European 

Union, in the Convention for the Protection 

of Human Rights and Fundamental 

Freedoms and in the United Nations 

Convention on the Rights of the Child, and 

in accordance with the best practices for 

fingerprinting set out in Annex Ia. 

Justification 

This amendment is in line with, and therefore directly linked to, amendment 6 (see 

Rule 104(2), third subparagraph, of Parliament’s Rules of Procedure). 

 

Amendment  12 

Proposal for a regulation 

Article 13 – paragraph 2 – point i a (new) 

 

Text proposed by the Commission Amendment 

 (ia) return decision taken, or removal 

order issued, by the Member State of 

origin; 

Justification 

This amendment is in line with, and therefore directly linked to, amendment 2 (see 

Rule 104(2), third subparagraph, of Parliament’s Rules of Procedure). See also the detailed 

justification relating to amendment 2. 

 

Amendment  13 

Proposal for a regulation 

Article 14 – paragraph 2 – point i a (new) 

 

Text proposed by the Commission Amendment 

 (ia) return decision taken, or removal 

order issued, by the Member State of 

origin; 

Justification 

This amendment pertains to the new Article 14 proposed by the Commission, and is therefore 

covered by Rule 104(2), second subparagraph, of Parliament’s Rules of Procedure. See also 

the detailed justification relating to amendment 2. 
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Amendment  14 

Proposal for a regulation 

Article 14 – paragraph 2 a (new) 

 

Text proposed by the Commission Amendment 

 2a. Member States may derogate from 

paragraphs 1 and 2 in the case of illegally 

residing third-country nationals who 

entered the territory of the Union by 

lawfully crossing the external borders of 

the Schengen area and have overstayed 

the authorised period of stay by no more 

than 15 days. 

Justification 

This amendment pertains to the new Article 14 proposed by the Commission, and is therefore 

covered by Rule 104(2), second subparagraph, of Parliament’s Rules of Procedure. See also 

the detailed justification relating to amendment 3. 

 

Amendment  15 

Proposal for a regulation 

Chapter 4 a (new) 

 

Text proposed by the Commission Amendment 

 Chapter IVa 

 Third-country nationals for whom there is 

an ongoing resettlement procedure 

 Article 14a 

 Collection and transmission of fingerprint 

and facial image data, in accordance with 

Regulation (EU) No.../... 1a 

 1.  Each Member State shall take, 

upon their identification, the fingerprints 

of all fingers and capture a facial image 

of every third-country national or stateless 

person of at least six years for whom there 

is an ongoing resettlement procedure. 

 2.  The Member State concerned shall 

record in the Central System the following 

data in relation to any third-country 

national or stateless person referred to in 
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paragraph 1 who has not been turned 

back, within 72 hours of his or her 

identification: 

 (a)  fingerprint data; 

 (b)  a facial image; 

 (c)  surname(s) and forename(s), 

name(s) at birth and previously used 

names and any aliases, which may be 

entered separately; 

 (d)  nationality(ies); 

 (e)  place and date of birth; 

 (f)  Member State of origin; 

 (g)  sex; 

 (h)  type and number of identity or 

travel document; three letter code of the 

issuing country and validity; 

 (i)  reference number used by the 

Member State of origin; 

 (j)  date on which the fingerprints 

and/or facial image were taken; 

 (k)  date on which the data were 

transmitted to the Central System; 

 (l)  operator user ID; 

 (m)  where applicable, in accordance 

with Article 13(6), the date when the 

person concerned left or was removed 

from the territory of the Member States 

 3. By way of derogation from 

paragraph 1, where it is not possible to 

take the fingerprints and facial image of 

the apprehended person on account of 

measures taken to ensure his or her 

health or the protection of public health, 

the Member State concerned shall take 

and send such fingerprints and facial 

image as soon as possible and no later 

than 48 hours after those health grounds 

no longer prevail. 

 In the event of serious technical problems, 

Member States may extend the 72-hour 

time-limit in paragraph 2 by a maximum 

of a further 48 hours in order to carry out 
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their national continuity plans. 

 4.  Fingerprint data may also be taken 

and transmitted by members of the 

European Border and Coast Guard teams 

when performing tasks and exercising 

powers in accordance with Regulation 

(EU) 2016/1624 of the European 

Parliament and of the Council1a. 

 ______________________ 

 1a Regulation (EU) 2016/1624 of the 

European Parliament and of the Council 

of 14 September 2016 on the European 

Border and Coast Guard and amending 

Regulation (EU) 2016/399 of the 

European Parliament and of the Council 

and repealing Regulation (EC) No 

863/2007 of the European Parliament and 

of the Council, Council Regulation (EC) 

No 2007/2004 and Council Decision 

2005/267/EC (OJ L 251, 16.9.2016, p.1). 

Justification 

This amendment is in line with, and therefore directly linked to, amendment 4 (Rule 104(2), 

third subparagraph, of Parliament’s Rules of Procedure). 

 

Amendment   16 

Proposal for a regulation 

Article 41 – paragraph 1 

 
Text proposed by the Commission Amendment 

1. The costs incurred in connection 

with the establishment and operation of the 

Central System and the Communication 

Infrastructure shall be borne by the general 

budget of the European Union. 

1. The costs incurred in connection 

with the establishment and operation of the 

Central System and the Communication 

Infrastructure shall be borne by the general 

budget of the European Union, in 

accordance with the principles of sound 

financial management. 

Justification 

The EU budget must be used and administered in accordance with the general interest. 
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Amendment  17 

Proposal for a regulation 

Article 42 – paragraph 2 a (new) 

 

Text proposed by the Commission Amendment 

 2a. In order to enable interoperability 

between Eurodac and the EES, eu-LISA 

shall establish a secure communication 

channel between the EES Central System 

and the Eurodac Central System. It is 

necessary to connect the two systems so 

that the data of a third-country national 

registered in the EES can be 

automatically transferred to Eurodac 

where that third-country national exceeds 

the authorised period of stay by more than 

15 days. 

Justification 

This amendment pertains to the establishment of procedures (Article 42(2), and the 

improvement of interoperability referred to in amendment 5. See also the detailed justification 

relating to amendment 5. 

 

Amendment  18 

Proposal for a regulation 

Annex I a (new) 

 

Text proposed by the Commission Amendment 

 Annex Ia 

 Practices as regards the obligation to take 

fingerprints 

 The following best practices, which are 

based on the Commission staff working 

document on Implementation of the 

Eurodac Regulation as regards obligation 

to take fingerprints1a, and which are in 

line with the provisions of the Charter of 

Fundamental Rights of the European 

Union aim at facilitating systematic 

fingerprinting. In cases where a Eurodac 

data subject does not initially cooperate in 

the fingerprinting process, all reasonable 
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and proportionate steps shall be taken to 

compel such cooperation. To that end, 

and in order to ensure that Union law is 

respected, Member States shall follow the 

approach set out below: 

 1. The Member State shall inform the 

data subject of the obligation to be 

fingerprinted under Union law, and may 

explain to him/her that it is in his/her 

interests to fully and immediately 

cooperate and provide his/her 

fingerprints. In particular, it may be 

explained to the data subject that, if 

he/she applies for asylum in another 

Member State, according to Regulation 

(EU) [.../...] of the European Parliament 

and of the Council1b (the Dublin 

Regulation) it will be possible to use either 

fingerprints or other circumstantial 

evidence as a basis for effecting his/her 

transfer to the Member State responsible 

for his/her asylum application. The 

Member State may also explain to the 

data-subject that, if he/she subsequently 

applies for asylum, there will likewise be 

an obligation to be fingerprinted. 

 2. If a data-subject who has not 

applied for asylum continues to refuse to 

cooperate in being fingerprinted, he/she 

can be considered to be an irregular 

migrant and Member States may consider, 

where other less coercive alternatives to 

detention cannot be applied effectively, 

detaining him/her in accordance with 

Article 15 of Directive 2008/115/EC of the 

European Parliament and of the 

Council1c (the Return Directive). For as 

long as a data subject refuses to cooperate 

in the initial identification process, 

including in the taking of his/her 

fingerprints as required by Union law, 

national law or both, it is not normally 

possible to conclude whether or not there 

is a realistic prospect of his/her return 

being carried out and, as such, Member 

States may consider, where other less 

coercive alternatives to detention cannot 

by applied effectively, resorting to 



 

PE597.583v04-00 18/23 AD\1120766EN.docx 

EN 

detention under the terms of the Return 

Directive. 

 3. In cases where the data subject 

has applied for asylum and refuses to 

cooperate in being fingerprinted, Member 

States may consider detaining him/her in 

order to determine or verify his/her 

identity or nationality, including by the 

taking of his/her fingerprints as required 

by Union law. 

 4. If the Member State concerned has 

provided for the possibility of accelerated 

procedures, border procedures or both in 

its national legal framework, the Member 

States may inform the asylum applicant 

that their request for international 

protection may be subject to an 

accelerated procedure, a border procedure 

or both if they refuse to cooperate in 

being fingerprinted. The Member State 

may further explain that the consequence 

of their asylum application being dealt 

with via such an accelerated procedure, 

border procedure or both could be that the 

application, following an adequate and 

complete examination of its merits, may 

be considered as manifestly unfounded. 

Such a finding could, if provided for in 

the national law of the Member State and 

in line with Union and international law, 

result in a significant limitation of the 

rejected applicant’s right to remain on the 

territory pending an appeal against the 

rejection, and may result in him/her being 

returned before the appeal has been 

decided Furthermore, Member States can 

explain that, in such circumstances, an 

order to return may be accompanied by a 

Union-wide entry ban of up to five years. 

 5. The data subject shall only be 

detained for as short a time as possible 

and necessary, as provided by Union law. 

 6. Irrespective of whether or not it is 

decided to detain the data subject, 

Member States shall provide information 

and counselling to explain to the data 

subject his/her rights and obligations, 
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including the right to an effective remedy, 

either as an irregular migrant or as an 

asylum seeker. This shall include an 

explanation of the Dublin Regulation and 

could include use of the common leaflets 

under [Annex X to XII of the Commission 

Implementing Regulation (EU) 

No 118/20141d]. The explanation of the 

Dublin Regulation shall include elements 

that might be relevant should the data-

subject apply for asylum, such as the rules 

on family reunification. 

 7. If the initial counselling does not 

succeed, the Member State may consider 

resorting, in full respect of the principle 

of proportionality and the EU Charter of 

Fundamental Rights, to coercion as a last 

resort. If a Member States chooses to do 

this the data-subject shall be informed 

that coercion may be used in order to take 

his/her fingerprints. If the data-subject 

still refuses to cooperate officials trained 

in the proportionate use of coercion may 

apply the minimum level of coercion 

required, while ensuring respect of the 

dignity and physical integrity of the data-

subject, as specified in an approved 

procedure for taking fingerprints. This 

procedure shall include a clear 

explanation to the data-subject of the 

steps the official intends to take in order 

to compel cooperation. The official shall 

demonstrate that there was no other 

practicable alternative measure to using 

reasonable coercion. A case-by-case 

assessment shall always be made of 

whether there is no such alternative, 

taking into account the specific 

circumstances and vulnerabilities of the 

person concerned. Member States may 

consider that it is never appropriate to use 

coercion to compel the fingerprinting of 

certain vulnerable persons, such as 

minors or pregnant women. If some 

degree of coercion is used for vulnerable 

persons it shall be ensured that the 

procedure used is specifically adapted to 

such persons. The use of coercion shall 
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always be recorded and a record of the 

procedure shall be retained for as long as 

necessary in order to enable the person 

concerned to legally challenge the actions 

of the authority. 

 8. Member States shall make an 

effort to avoid fingerprinting migrants 

twice. Therefore, Member States may 

consider carrying out identification for 

Asylum/Dublin purposes and 

identification of irregular migrants under 

national law for return and other lawful 

purposes, which are not incompatible with 

the Asylum/Dublin purposes, within one 

act (‘uno actu’), thereby limiting the 

burden for both the administration and 

the migrants. Member States shall have 

systems in place in order to be able to use 

the same set of fingerprints both for 

storage in their national automated 

fingerprint identification systems and for 

transmitting to the Eurodac Central 

System. The identification and 

fingerprinting shall take place as early as 

possible in the procedure. 

 9. In cases where an applicant has 

damaged his/her fingertips or otherwise 

made it impossible to take the 

fingerprints, such as via the use of glue, 

and where there is a reasonable likelihood 

that within a short period of time it will be 

possible to take such fingerprints, 

Member States may consider that is it 

necessary that he/she be kept in detention 

until such time as his/her fingerprints can 

be taken. Attempts to re-fingerprint data 

subjects shall take place at regular 

intervals. 

 10. Following the successful taking of 

fingerprints, the data subject shall be 

released from detention unless there is a 

specific reason as specified in the Return 

Directive or under Union asylum law to 

detain them further. 

 _____________________ 

 1a SWD(2015) 150 final 
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 1b Proposal for a Regulation of the 

European Parliament and of the Council 

of establishing the criteria and 

mechanisms for determining the Member 

State responsible for examining an 

application for international protection 

lodged in one of the Member States by a 

third-country national or a stateless 

person (recast), COM(2016)0270. 

 1c Directive 2008/115/EC of the European 

Parliament and of the Council of 

16 December 2008 on common standards 

and procedures in Member States for 

returning illegally staying third-country 

nationals (OJ L 348, 24.12.2008, p. 98.) 

 1d Commission Implementing Regulation 

(EU) No 118/2014 of 30 January 2014 

amending Regulation (EC) No 1560/2003 

laying down detailed rules for the 

application of Council Regulation (EC) 

No 343/2003 establishing the criteria and 

mechanisms for determining the Member 

State responsible for examining an 

asylum application lodged in one of the 

Member States by a third-country 

national (OJ L 39, 8.2.2014, p. 1). 

Justification 
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Justification 

This amendment is in line with amendments 6 and 7 pertaining to Commission Staff Working 

Document(2015) 150 final. It is therefore directly linked to those amendments. 
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