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WRITTEN QUESTION E-2787/08
by Piia-Noora Kauppi (PPE-DE)
to the Commission

Subject: State-imposed special rights in privatised companies - follow-up to question E-
0306/08

Further to my question E-0306/08, the Commission has informed me that it is monitoring closely the 
compatibility of state-imposed voting limitations in Member States, such as the 10% voting cap in the 
formerly fully-state-owned energy company MOL.

The Commission seems to acknowledge that the voting cap in the Hungarian energy company MOL is 
state-imposed. However, it states that the decisive question is whether restrictions arise as the result 
of the normal operation of company law as opposed to being attributable to the Member State acting 
in its capacity as a public authority.

ECJ case law (VW case, BAA case, AEM case) and in particular the KPN case, demonstrate that 
restrictive measures incorporated into a company’s articles of association, when a Member State 
holds a majority shareholding prior to privatisation, constitute State measures (even if the insertion is 
not required by law or any other public act of the State). In cases such as that in Hungary, in the 
context of a privatisation process when the State was a majority shareholder in MOL and introduced 
restrictive measures, the introduction of such measures would seem to be attributable to the State 
acting in its capacity as a public authority. Additionally, the fact that a carve-out from Hungarian 
company law was necessary, following the introduction of the voting cap, to justify its existence, 
confirms that this was not the result of the normal operation of company law.

Finally, the voting cap in MOL was introduced by the same process and at the same MOL EGM as the 
golden share in MOL, which the Commission has accepted was attributable to the Member State 
acting in its capacity as a public authority. The same arguments must apply to the voting cap.

This kind of state-imposed restriction has major consequences for companies operating in the internal 
market, which according to ECJ case law, EU treaty principles, and European directives (Takeover 
Directive) should allow for the free movement of capital across Europe.

I would therefore like to again ask the Commission the following:

When would the Commission believe it has sufficient grounds to commence formal proceedings 
against Hungary for failing to remove its state-imposed voting cap in MOL?


