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Subject: Infringement proceedings against Germany

The Commission initiated infringement proceedings against Germany in June 2021. It alleges that the 
judgment of the Federal Constitutional Court on ECB bond purchases violates the primacy and 
autonomy of EU law.

Article 4(2) TEU states that the EU shall respect the national identities and constitutional structures of 
the Member States. Articles 5, 48 and 50 TEU refer to the fact that the Member States are the 
‘masters of the Treaties’1.

Germany’s constitutional identity is set out in Article 79(3) of the Basic Law. According to the settled 
case-law of the Federal Constitutional Court, ultra vires review is an integral part of the constitutional 
identity as set out in the Basic Law. Moreover, under constitutional law there is no legal order which is 
autonomous from the will of the Member States.

1. What is the Commission’s justification for the fact that in the forthcoming infringement 
proceedings it is the CJEU itself which will determine who has the right of final decision in ultra 
vires matters and thus will be both judge and party?

2. Or does the Commission simply think that the constitutional courts of the Member States should 
no longer have a monopoly on the interpretation of their Member-State constitutions, as set out in 
Article 4(2) TEU?

3. What is the Commission’s justification for its view that there is an EU legal order which is 
autonomous from the will of the Member States so that the Member States are no longer the 
‘masters of the Treaties’?

1 Benedikt Riedl: ‘Ultra vires review as a necessary building block of European democracy’, 
Verfassungsblog.de (‘Constitution blog’), 12 June 2021.


