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SHORT JUSTIFICATION

The Commission’s proposal to set up a European agency to coordinate national energy 
regulators is a timely one and is the logical consequence of the evolution of the European 
energy programme over a number of years.

Initially, public electricity and gas services in the 27 Member States were most commonly 
provided by companies – usually public – which had a virtual national or regional monopoly. 
However, these entities had for a long time been selling each other energy, so that rules had to 
be drawn up to ensure healthy competition between these and other, new entities which might 
appear on the market. The principle which slowly emerged was the separation of the two 
energy transmission networks (electricity and gas) on the one hand and the large number of 
energy production and distribution companies on the other. This disconnection is intended to 
ensure the neutrality of the transmission system vis-à-vis the energy producers. How the 
disconnection is achieved (with or without ownership unbundling) is not relevant to the 
present regulation. Similarly, the Commission specifies that this disconnection must be 
carried out, irrespective of the system of ownership (public or private) of the transmitters and 
the producers/suppliers.

The result of this evolution is that the system of European national transmission networks has 
been transformed into natural monopolies, just as happens with the system of roads, ports and 
airports between which lorries, ships and aircraft belonging to thousands of companies travel. 
The Commission has gone so far as to specify that part of the gas storage capacity must be 
integrated into the transmission system, which is a European public asset.

This poses three problems:

- Guaranteeing free access for all producers, whether big or small (from the owner of a wind 
turbine to the owner of a number of nuclear power plants), to the transport system in a way 
which is completely transparent, without discrimination according to size or nationality.

- Regulating the energy market on the basis of the EU’s energy policy (which includes 
policies for social and regional integration and environmental protection, particularly 
regarding climate).

- Achieving physical interconnection and harmonisation of technical standards between 
networks at European level and opening them up to third countries which, for example, 
supply gas (Russia) or transmit electricity (Switzerland).

The need for this interconnection and harmonisation is the rationale behind setting up a 
national regulator coordination body (the Agency).

Interconnection of the national transport network system and coordination of their regulators 
by the Agency in this way would constitute a real public energy service, which would be 
founded on European-level cooperation.

The rapporteur agrees with the Commission’s proposals, although clarification is needed on 
two points. 
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Firstly, the Agency’s powers.

The Commission is right to reject the idea of amending the treaties with the sole aim of 
granting the Agency binding powers, recognising that it has neither the technical means nor 
the staff to achieve this. It therefore proposes an agency which would be primarily 
consultative and would refer matters to the Commission for decisions and, if necessary, 
sanctions.

The rapporteur considers that there are sufficient legal bases for increasing the powers of the 
Agency in the areas of the internal market and the fight against abuses of dominant positions, 
while at the same time leaving the power to impose fines with the Commission. On the other 
hand, monitoring the conformity of the national regulators’ policies with the EU energy 
policy can, as things stand at present, only be subject to non-binding opinions.

Secondly, the Agency’s accountability. 

The Agency’s credibility in the eyes of the market means that it must be completely 
independent from the agents whose behaviour it is required to regulate, whether these be 
energy transmission managers or energy producers/distributors. An agency with this kind of 
decision-making power over private or public agents must have a legitimacy which is derived 
from democratic accountability.

In suggesting that the capacity of the Agency for direct action be increased (without the 
mediation of the Commission), the rapporteur has endeavoured to balance these powers with a 
democratic accountability to Parliament and the Council. The Agency must not only act in 
conformity with the treaties and secondary legislation, it must also give an account of its 
decisions and opinions to the European legislative bodies from which it derives its authority.

AMENDMENTS

The Committee on Economic and Monetary Affairs calls on the Committee on Industry, 
Research and Energy, as the committee responsible, to incorporate the following amendments 
in its report:

Amendment 1

Proposal for a regulation
Recital 4

Text proposed by the Commission Amendment

(4) The European Council in the spring of 
2007 invited the Commission to propose 
measures to set up an independent 
mechanism for national regulators to co-
operate.

(4) The European Council in the spring of 
2007 invited the Commission to propose 
measures to set up an independent 
mechanism for energy-regulating bodies 
to cooperate with each other and take 
decisions on important cross-border 
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issues.

Amendment 2

Proposal for a regulation
Recital 4 a (new)

Text proposed by the Commission Amendment

(4a) Тhe Member States should cooperate 
closely and eliminate obstacles to cross-
border exchanges in order to achieve the 
objectives of EU energy policy. Adopting 
an independent instrument to fill the 
existing gap would serve the dual purpose  
of incorporating the European perspective 
in the national regulatory authorities’ 
exercise of their powers and of 
contributing to the effectiveness of the 
Community principles of equal treatment 
and fair conditions of access to the trans-
European networks for transporting gas 
and electricity, and contribute to the 
proper functioning of the internal market. 
The Agency for the Cooperation of 
Energy Regulators, hereinafter ‘the 
Agency’ is to be established as an 
organisation to enable national regulatory 
authorities to step up their cooperation 
from a European perspective and 
participate, on common bases, in the 
exercise of Europe-related functions.

Amendment 3

Proposal for a regulation
Recital 5

Text proposed by the Commission Amendment

(5) On the basis of the impact assessment 
of the resource requirements for a central 
entity, it was concluded that an 
independent central entity offered a 
number of long-term advantages over other 
options. An Agency for the Cooperation of 
Energy Regulators, hereinafter referred to 

(5) On the basis of the impact assessment 
of the resource requirements for a central 
entity, it was concluded that an 
independent central entity offered a 
number of long-term advantages over other 
options. The "agency" model was chosen 
rather than any other, such as ERGEG+. 
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as ‘the Agency’, should therefore be 
established.

Models that were rejected should be 
reconsidered in the event that the Agency 
does not deliver the expected results.

Justification

The Commission has discarded a number of other options, such as ERGEG+ or a structure 
similar to the European System of central Banks. Should the agency model retained not 
deliver the expected results, the Commission should reconsider the other options and modify 
the regulation accordingly.

Amendment 4

Proposal for a regulation
Recital 6

Text proposed by the Commission Amendment

(6) The Agency should ensure that 
regulatory functions performed at national 
level by the national regulatory authorities 
in accordance with Directive 2003/54/EC 
and Directive 2003/55/EC are properly 
coordinated and, where necessary, 
completed at the Community level. To that 
end, it is necessary to guarantee the 
independence of the Agency, its technical 
and regulatory capacities and its 
transparency and efficiency.

(6) The Agency should ensure that 
regulatory functions performed at national 
level by the national regulatory authorities 
in accordance with Directive 2003/54/EC 
and Directive 2003/55/EC are properly 
coordinated and, where necessary, 
completed at the Community level. To that 
end, it is necessary to guarantee the 
independence of the Agency and its 
members vis-à-vis consumers, energy 
producers and transmission and 
distribution system operators, whether 
public or private, and to ensure the 
conformity of its actions with Community 
legislation, its technical capacity, its 
capacity to adjust to regulatory 
developments and its transparency, 
amenability to democratic control and 
efficiency.

Amendment 5

Proposal for a regulation
Recital 8

Text proposed by the Commission Amendment

(8) It is appropriate to provide a framework 
within which national regulatory 

(8) It is appropriate to provide an 
integrated framework within which 
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authorities are able to cooperate. This 
framework should facilitate the uniform 
application of the legislation on the internal 
market for electricity and gas throughout 
the Community. As regards situations 
concerning more than one Member State, 
the Agency should be granted the power to 
adopt individual decisions. This power 
should cover the regulatory regime for 
infrastructure connecting at least two 
Member States, exemptions from the 
internal market rules for new electricity 
interconnectors and new gas infrastructures 
located in more than one Member State.

national regulatory authorities are able to 
participate and cooperate. This framework 
should facilitate the uniform application of 
the legislation on the internal market for 
electricity and gas throughout the 
Community. As regards situations 
concerning more than one Member State, 
the Agency should be granted the power to 
adopt individual decisions. This power 
should cover the regulatory regime for 
infrastructure connecting at least two 
Member States, exemptions from the 
internal market rules for new electricity 
interconnectors and new gas infrastructures 
located in more than one Member State.

Amendment 6

Proposal for a regulation
Recital 9

Text proposed by the Commission Amendment

(9) Since the Agency has an overview of 
the national regulatory authorities, it 
should have an advisory role towards the 
Commission as regards market regulation 
issues. It should also be required to inform 
the Commission where it finds that the 
cooperation between transmission system 
operators does not produce the results 
which are needed or that a national 
regulatory authority whose decision has 
violated guidelines is not willing to comply 
with the Agency’s opinion.

(9) Since the Agency has an overview of 
the national regulatory authorities and 
other sources, it should have an advisory 
role towards the Commission, the other 
EU institutions and the national 
regulatory authorities of at least two 
Member States as regards market 
regulation issues. It should also be required 
to inform the Commission where it finds 
that the cooperation between transmission 
system operators does not produce the 
results which are needed or that a national 
regulatory authority whose decision has 
violated guidelines is not willing to comply 
with the Agency’s opinion.

Amendment 7

Proposal for a regulation
Recital 10

Text proposed by the Commission Amendment

(10) The Agency should also be able to (10) The Agency should also be able to 
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issue non-binding guidelines to assist 
regulatory authorities and market players in 
sharing good practices.

draw up documents listing good practices 
and issue guidelines to assist regulatory 
authorities, transport network managers 
and market players in sharing good 
practices and should have binding 
guidelines for acting in accordance with 
Community principles within the 
framework of the EU energy policy.

Amendment 8

Proposal for a regulation
Recital 13

Text proposed by the Commission Amendment
(13) The Agency should have the 
necessary powers to perform the regulatory 
functions in an efficient and above all 
independent manner. The independence of 
regulatory authorities is not only a key 
principle of good governance but also and 
a fundamental condition to ensure market 
confidence. Reflecting the situation on a 
national level, the Board of Regulators 
should therefore act independently from 
any market interest and shall not seek or 
take instructions from any government or 
other public or private entity.

(13) The Agency should have the 
necessary powers to perform the regulatory 
functions in an efficient, transparent,  
reasoned and above all independent 
manner. The independence of regulatory 
authorities vis-à-vis energy producers and 
transmission and distribution system 
operators is a key principle of good 
governance and a fundamental condition to 
ensure market confidence. Reflecting the 
situation at national and Community level, 
the Board of Regulators and its members 
should therefore act independently from 
any market interest and should avoid 
conflicts of interests and should not seek 
or take instructions or accept 
recommendations from any government or 
other public or private entity, and should 
at the same time adhere to Community 
legislation concerning energy, the 
environment, the internal market and 
competition policies and reporting to the 
EU authorities on its decisions and 
proposals.

Justification

This amendment seeks to define the Agency’s independence: independence vis-à-vis the 
operators between whom it must arbitrate and democratic accountability with regard to the 
legislation and legislative bodies of the EU.

Defines the Agency’s democratic accountability.
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Amendment 9

Proposal for a regulation
Recital 14

Text proposed by the Commission Amendment
(14) Where the Agency has decision-
making powers, interested parties should, 
for reasons of procedural economy, be 
granted a right of appeal to a Board of 
Appeal, which should be part of the 
Agency, but independent from its 
administrative and regulatory structure.

(14) Where the Agency has decision-
making powers, interested parties should, 
for reasons of procedural economy, be 
granted a right of appeal initially to a 
Board of Appeal, which should be part of 
the Agency, but independent from its 
administrative and regulatory structure. 
The decision of the Board of Appeal 
should be amenable to appeal before the 
Court of Justice.

Justification

Specifies parties' right of appeal against the Agency's decisions.

Amendment 10

Proposal for a regulation
Recital 17

Text proposed by the Commission Amendment
(17) The Agency should apply the general 
rules regarding public access to documents 
held by Community bodies. The 
Administrative board should establish the 
practical measures to protect commercially 
sensitive data and personal data.

(17) The Agency should apply the general 
rules regarding public access to documents 
held by Community bodies, in particular 
the Aarhus Convention. The 
Administrative board should approve the 
protocols and should establish the practical 
measures to protect commercially sensitive 
data and personal data.

Justification

Restates the binding nature of the Aarhus Convention (for example concerning the 
transparency of environmental impact studies) on all EU institutions, including the Agency.

Amendment 11
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Proposal for a regulation
Recital 18

Text proposed by the Commission Amendment

(18) Participation of third countries in the 
work of the Agency should be possible in 
accordance with appropriate agreements to 
be concluded by the Community.

(18) Participation of third countries in the 
work of the Agency should be possible in 
accordance with appropriate agreements to 
be concluded by the Community, pursuant 
to the provisions of the Treaty.

Justification

Agreements with third countries need to be approved by the relevant legislative body pursuant 
to the Treaty. 

Amendment 12

Proposal for a regulation
Recital 19

Text proposed by the Commission Amendment

(19) Since the objectives of the proposed 
action, cooperation of national regulatory 
authorities at Community level, cannot be 
sufficiently achieved by the Member States 
and can therefore, be better achieved at 
Community level, the Community may 
adopt measures, in accordance with the 
principle of subsidiarity as set out in 
Article 5 of the Treaty. In accordance with 
the principle of proportionality, as set out 
in that Article, this Regulation does not go 
beyond what is necessary in order to 
achieve those objectives,

(19) Since the objectives of the proposed 
action, namely the participation and 
cooperation of national regulatory 
authorities at Community level, cannot be 
sufficiently achieved by the Member States 
and can therefore, by reason of the scale of 
effects of the action, be better achieved at 
Community level, the Community may 
adopt measures, in accordance with the 
principle of subsidiarity as set out in 
Article 5 of the Treaty. In accordance with 
the principle of proportionality, as set out 
in that Article, this Regulation does not go 
beyond what is necessary in order to 
achieve those objectives,

Amendment 13

Proposal for a regulation
Article 1

Text proposed by the Commission Amendment

An Agency for the Cooperation of Energy An Agency for the Cooperation of Energy 
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Regulators, hereinafter referred to as ‘the 
Agency’ is established for the purpose of 
complementing at Community level the 
regulatory tasks performed at national level 
by the regulatory authorities mentioned in 
Article 22a of Directive 2003/54/EC and 
Article 24a of Directive 2003/55/EC, and, 
where necessary, to coordinate their action. 

Regulators, hereinafter referred to as ‘the 
Agency’ is established for the purpose of 
complementing at Community level, where 
at least two Member States are concerned, 
the regulatory tasks performed at national 
level by the regulatory authorities 
mentioned in Article 22a of Directive 
2003/54/EC and Article 24a of Directive 
2003/55/EC, and, where necessary, to 
coordinate their action. 

Justification

Clarification that the Agency should take action where it can be expected that cross-border 
activity leads to a regulatory gap.

Amendment 14

Proposal for a regulation
Article 2 – paragraph 2

Text proposed by the Commission Amendment

2. In each Member State, the Agency shall 
enjoy the most extensive legal capacity 
accorded to legal persons under national 
law. It may, in particular, acquire or 
dispose of movable and immovable 
property and be a party to legal 
proceedings.

2. In each Member State, the Agency shall 
enjoy the most extensive legal capacity 
accorded to legal persons under national 
law. It may be a party to legal proceedings.

Justification

The Agency should not acquire any property.

Amendment 15

Proposal for a regulation
Article 4

Text proposed by the Commission Amendment

Type of acts of the Agency Tasks of the Agency

The Agency may: The Agency shall:
(a) issue opinions addressed to (a) issue opinions and recommendations 
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transmission system operators; addressed to transmission system operators 
in connection with matters relating to the 
proper functioning of the internal market, 
such as non-discrimination and effective 
competition;

(b) issue opinions addressed to regulatory 
authorities;

(b) issue opinions and recommendations 
addressed to regulatory authorities in 
connection with matters relating to the 
proper functioning of the internal market 
such as non-discrimination and effective 
competition;

(c) issue opinions and recommendations 
addressed to the Commission; 

(c) issue opinions and recommendations 
addressed to the European Parliament, 
the Council, the Commission, consumers, 
energy producers and transmission and 
distribution system operators; 

(ca) draw up documents listing good 
practices and adopt guidelines in 
accordance with Articles 6 and 7; and

(d) take individual decisions in specific 
cases referred to in Articles 7 and 8.

(d) take individual decisions in specific 
cases referred to in Articles 6, 7 and 8.

Justification

The Commission's proposal does not grant the Agency the necessary powers to fulfil its role, 
i.e. to enable the cooperation of national regulators, deal with cross-border issues and 
generally contribute to the good functioning of the internal market.

Amendment 16

Proposal for a regulation
Article 5

Text proposed by the Commission Amendment
The Agency may, upon a request from the 
Commission or on its own initiative, 
provide an opinion to the Commission on 
all issues related to the purpose for which it 
has been established.

The Agency may, upon a request from the 
European Parliament, the Council or the 
Commission or on its own initiative, 
provide an opinion to these institutions on 
all issues related to the purpose for which it 
has been established.

Justification

Broadens the Agency’s advisory scope to European legislature.
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Amendment 17

Proposal for a regulation
Article 5 a (new)

Text proposed by the Commission Amendment

5a. The Agency shall maintain an open, 
transparent and regular dialogue with the 
organisations which represent existing 
interests in the sector, and shall consult 
interested parties prior to the adoption of 
any document concerning them.

Amendment 18

Proposal for a regulation
Article 6 – paragraph 3

Text proposed by the Commission Amendment

3. The Agency may provide an opinion to 
the European Network of Transmission 
System Operators for Electricity as 
provided for in Article 2d(2) of Regulation 
(EC) No 1228/2003 and to the European 
Network of Transmission System 
Operators for Gas as provided for in 
Article 2d(2) of Regulation (EC) No 
1775/2005 on the technical or market 
codes, on the draft annual work 
programme and the draft 10-year 
investment plan.

3. After consulting the relevant 
stakeholders, the Agency shall prepare 
strategic guidelines for the European 
Network of Transmission System 
Operators for Electricity as provided for in 
Article 2d(2) of Regulation (EC) No 
1228/2003 and for the European Network 
of Transmission System Operators for Gas 
as provided for in Article 2d(2) of 
Regulation (EC) No 1775/2005 on the 
technical and market codes, ,the 10-year 
investment plan listing the obstacles to 
cross-border network development caused 
by differing authorisation procedures or 
practices, in order to ensure non-
discrimination, effective competition and 
the efficient and proper functioning of the 
internal market, within the framework of 
the energy policy set out in Community 
legislation.

Justification

While ENTSOs are in charge of developing the codes and 10-years investment plans, the 
Agency should be in a position to offer guidance to ensure the good functioning of the internal 
market.
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Amendment 19

Proposal for a regulation
Article 6 – paragraph 3 a (new)

Text proposed by the Commission Amendment

(3a) The Agency shall, on its own 
initiative or at the request of the 
Commission, advise the Commission in 
preparing strategic guidelines to assist the 
European Network Transmission System 
Operators, in developing codes and rules 
(including technical codes) common 
network operation tools and research 
plans, a 10-year investment plan 
including, every two years, a generation 
adequacy outlook, and an annual work 
programme as provided in Article 2c(1)(a) 
to (c), of Regulation (EC) No 1228/2003 
and Article 2c(1)(a) to (c) of Regulation 
(EC) No 1775/2005, including, where 
appropriate, in adopting mandatory 
guidelines. The Agency shall, on its own 
initiative or at the request of the 
Commission, advise the Commission in 
preparing market codes, and in adopting 
mandatory guidelines.

Justification

The scope and depth of the proposed codes and rules –whether they apply to all transmission 
infrastructures or to interactions between existing national transmission networks- should be 
defined ex ante. Firstly, the Agency should provide advice to the Commission, upon request or 
on its own initiative, on the exact scope and depth of a code or rule within the areas specified 
in Article 2c (3) of the electricity and gas Regulation. Similarly, the high level objectives and 
the scope for the 10 year investment plan needs to be defined ex ante.

Amendment 20

Proposal for a regulation
Article 6 – paragraph 4

Text proposed by the Commission Amendment
4. The Agency shall provide a duly 
justified opinion to the Commission where 
it considers that the draft annual work 
programme or the draft 10-year investment 
plan submitted to it in accordance with 

4. The Agency shall provide a duly 
justified opinion to the Commission where 
it considers that the draft annual work 
programme or the draft 10-year investment 
plan submitted to it in accordance with 
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Article 2d(2) of Regulation (EC) No 
1228/2003 and Article 2d(2) of Regulation 
(EC) No 1775/2005 do not ensure non-
discrimination, effective competition and 
the efficient functioning of the market.

Article 2d(2) of Regulation (EC) No 
1228/2003 and Article 2d(2) of Regulation 
(EC) No 1775/2005 do not ensure non-
discrimination, effective competition and 
the efficient functioning of the market, or 
conformity with the energy policy set out 
in Community legislation.

Justification

Stresses the legislative framework of the Agency’s activity.

Amendment 21

Proposal for a regulation
Article 6 – paragraph 5

Text proposed by the Commission Amendment
5. The Agency shall provide a duly 
justified opinion to the Commission, in 
accordance with Article 2e(2) of 
Regulation (EC) No 1228/2003 and Article 
2e(2) of Regulation (EC) No 1775/2005 
where it considers that a technical or 
market code does not ensure non-
discrimination, effective competition and 
the efficient functioning of the market, that 
a technical or market code has not been 
adopted within a reasonable period of time 
or that the transmission system operators 
fail to implement a technical or market 
code.

5. By delegation of the Commission’s 
powers and in compliance with the 
definitions set out in Article 2e(2) of 
Regulation (EC) No 1228/2003 and Article 
2e(2) of Regulation (EC) No 1775/2005, 
the Agency may take suspensive decisions 
and propose that the Commission impose 
fines where it considers that a technical or 
market code does not ensure non-
discrimination, effective competition and 
the efficient functioning of the market, that 
a technical or market code has not been 
adopted within a reasonable period of time 
or that the transmission system operators 
fail to implement a technical or market 
code.

Justification

Determines the Agency’s legal basis and suspensive power in the areas of legislation, 
competition and internal market law. The power to impose sanctions is, however, retained by 
the Commission, owing to the lack of a clear legal basis.

Amendment 22
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Proposal for a regulation
Article 6 – paragraph 6 a (new)

Text proposed by the Commission Amendment

6a. The Agency shall, in accordance with 
its work programme , or if asked to do so 
by the Commission, draw up documents 
listing good practices and adopt 
guidelines that contain rules for 
protecting the principles of non-
discrimination, effective competition and 
proper functioning of the market when 
drawing up technical and market codes, 
the draft annual work programme and the 
draft 10-year investment plan. The 
guidelines shall be non-binding, except 
when they have been endorsed by the 
appropriate regulatory procedure.

Amendment 23

Proposal for a regulation
Article 6 – paragraph 6 b (new)

Text proposed by the Commission Amendment

 6b. The Agency shall supervise the 
application of the guidelines it adopts, as 
provided for in paragraph 6a, and may, 
on its own initiative or at the request of 
the Commission or of a competent 
authority or interested operator, adopt 
decisions to record whether those for 
whom the guidelines were intended have 
put them into effect.

Amendment 24

Proposal for a regulation
Article 6 – paragraph 6 c (new)

Text proposed by the Commission Amendment

6c. The Agency shall consult market 
participants, consumers and end-users 
extensively and at an early stage, in an 
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open and transparent manner, in 
particular with regard to its tasks as 
regards transmission system operators.

Justification

Public consultations at EU level are currently undertaken by the ERGEG. Therefore, the 
ACER should inherit this task as it has already well established rules and experience in 
carrying out public consultations. Moreover, the Agency, unlike the TSOs, is the body created 
to act in the interest of all market participants.

Amendment 25

Proposal for a regulation
Article 7 – paragraph 2

Text proposed by the Commission Amendment

2. The Agency may, in accordance with its 
work programme or at the request of the 
Commission, adopt non-binding 
guidelines to assist regulatory authorities 
and market players in sharing good 
practice.

2. The Agency, in accordance with its work 
programme or at the request of the 
Commission, shall draw up documents 
listing good practices to assist regulatory 
authorities and market players within the 
framework of the EU energy policy. It 
may also  adopt guidelines which recall 
binding obligations under Community 
legislation protecting the principles of 
non-discrimination, effective competition 
and efficient functioning of the market 
when drawing up technical and market 
codes, the draft annual work programme 
or the draft 10-year investment plan; the 
guidelines shall be non-binding insofar as 
they concern balancing energy markets by 
increasing production or changing 
production techniques, energy saving, 
reducing greenhouse gases and improving 
the EU energy efficiency, in line with the 
energy policy set out in Community 
legislation. 

Amendment 26

Proposal for a regulation
Article 7 – paragraph 4
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Text proposed by the Commission Amendment
4. The Agency shall provide an opinion, at 
the request of any regulatory authority or 
of the Commission, on whether a decision 
taken by a regulatory authority complies 
with the Guidelines referred to in Directive 
2003/54/EC, Directive 2003/55/EC, 
Regulation (EC) No 1228/2003 or 
Regulation (EC) No 1775/2005.

4. The Agency shall provide an opinion, at 
the request of any regulatory authority, on 
whether a decision taken by a regulatory 
authority complies with the Guidelines 
referred to in Directive 2003/54/EC, 
Directive 2003/55/EC, Regulation (EC) No 
1228/2003 or Regulation (EC) No 
1775/2005 and Community legislation 
which sets out the EU energy policy.

Justification

Extends the Agency’s democratic accountability to taking account of possible extensions of 
EU law regarding energy.

Amendment 27

Proposal for a regulation
Article 7 – paragraph 6

Text proposed by the Commission Amendment

6. When a national regulatory authority 
encounters, in a specific case, difficulties 
with the application of the Guidelines 
referred to in Directive 2003/54/EC, 
Directive 2003/55/EC, Regulation (EC) No 
1228/2003 or Regulation (EC) No 
1775/2005, it may ask the Agency for an 
opinion. The Agency shall deliver its 
opinion after consulting the Commission 
within four months. 

6. When a national regulatory authority 
encounters, in a specific case, difficulties 
with the application of the Guidelines 
referred to in Directive 2003/54/EC, 
Directive 2003/55/EC, Regulation (EC) No 
1228/2003 or Regulation (EC) No 
1775/2005, it may ask the Agency for an 
opinion. The Agency shall, after 
consulting the Commission, deliver its 
opinion within two months. 

Justification

Strengthens the Agency's independence in providing guidance and shortens the deadline. 

Amendment 28

Proposal for a regulation
Article 8 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. The Agency may carry out other tasks 
on behalf of the Commission or the 
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national regulatory authorities, where 
such tasks can be entrusted to it, and shall 
do so within the terms set out in the 
document mandating it to carry out the 
tasks in question.

Amendment 29

Proposal for a regulation
Article 9 – paragraph 1

Text proposed by the Commission Amendment

1. The Administrative Board shall be 
composed of twelve members. Six shall be 
appointed by the Commission, and six by 
the Council. The term of office shall be 
five years, renewable once.

1. The Administrative Board shall be 
composed of twelve members of 12 
different nationalities chosen on the basis 
of their expertise, six chosen from the 
candidates put forward by the 
Commission, and six from those put 
forward by the Council. The European 
Parliament shall be consulted. The term of 
office shall be of five years, renewable 
once.

Justification

The Administrative Board is more representative in this way and has  more democratic 
accountability. 

Amendment 30

Proposal for a regulation
Article 9 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. The members of the Administrative 
Board shall act independently and shall 
abstain from any acts incompatible with 
the nature of their duties, submitting 
annually documentary proof, in the form 
of a signed declaration, that they have no 
conflicts of interest as regards the 
Agency’s activities.

Amendment 31
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Proposal for a regulation
Article 9 – paragraph 3

Text proposed by the Commission Amendment

3. Meetings of the Administrative Board 
shall be convened by its Chairperson. The 
Director of the Agency shall participate in 
the deliberations unless the Administrative 
Board decides otherwise. The 
Administrative Board shall meet at least 
twice a year in ordinary session. It shall 
also meet at the initiative of its 
Chairperson, at the request of the 
Commission or at the request of at least a 
third of its members. The Administrative 
Board may invite any person with 
potentially relevant opinions to attend its 
meetings in the capacity of an observer. 
The members of the Administrative Board 
may, subject to the rules of procedure, be 
assisted by advisers or by experts. The 
Administrative Board’s secretarial services 
shall be provided by the Agency.

3. Meetings of the Administrative Board 
shall be convened by its Chairperson. The 
Director of the Agency shall participate in 
the deliberations. The Administrative 
Board shall meet at least twice a year in 
ordinary session. It shall also meet at the 
initiative of its Chairperson, at the request 
of the European Parliament, the Council, 
or the Commission or at the request of at 
least a quarter of its members. The 
Administrative Board may take a 
unanimous decision to invite a third party 
to attend its meetings in the capacity of an 
observer. The members of the 
Administrative Board may, subject to the 
rules of procedure, be assisted by advisers 
or by experts. The Administrative Board’s 
secretarial services shall be provided by the 
Agency.

Justification

Strengthens the Agency's independence. 

Amendment 32

Proposal for a regulation
Article 9 – paragraph 4

Text proposed by the Commission Amendment

4. Decisions of the Administrative Board 
shall be adopted on the basis of a majority 
two-thirds majority of the members 
present.

4. Unless otherwise provided for by this 
Regulation or its rules of procedure, the 
Administrative Board shall adopt decisions 
on the basis of a two-thirds majority of the 
members present.

Justification

Strengthens the Agency's independence. 

Amendment 33
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Proposal for a regulation
Article 9 – paragraph 5

Text proposed by the Commission Amendment

5. Each member shall have one vote. The 
rules of procedure shall set out in greater 
detail the arrangements governing voting, 
especially the conditions whereby one 
member can act on behalf of another and 
also, where appropriate, the rules 
governing quorums.

5. Each member shall have one vote. The 
rules of procedure shall set out in greater 
detail the arrangements governing voting, 
especially the rules governing quorums.

Justification

Strengthens the Agency's independence. 

Amendment 34

Proposal for a regulation
Article 10 – paragraph 1

Text proposed by the Commission Amendment

1. The Administrative Board shall, after 
having consulted the Board of Regulators, 
appoint the Director in accordance with 
Article 13(2). 

1. The Administrative Board shall, in 
agreement with the Board of Regulators, 
appoint the Director in accordance with 
Article 13(2). 

Justification

Strengthens the division of responsibilities. 

Amendment 35

Proposal for a regulation
Article 10 – paragraph 10

Text proposed by the Commission Amendment
10. The Administrative Board shall adopt 
the annual report on the activities of the 
Agency, referred to in Article 14(8), and 
shall transmit it to the European 
Parliament, the Council, the Commission, 
the European Economic and Social 
Committee and the Court of Auditors by 15 

10. The Administrative Board shall adopt 
the annual report on the activities of the 
Agency, referred to in Article 14(8), and 
shall transmit it to the European 
Parliament, the Council, the Commission, 
the European Economic and Social 
Committee and the Court of Auditors by 15 



PE400.565v02-00 22/30 AD\716769EN.doc

EN

June at the latest. This report shall contain 
an independent section, approved by the 
Board of Regulators, concerning the 
regulatory activities of the Agency during 
the year considered.

April at the latest. This report shall contain 
an independent section, approved by the 
Board of Regulators, concerning the 
regulatory activities of the Agency during 
the year considered. The five EU 
institutions shall grant or refuse approval 
of the implementation by the Agency of 
EU policies on energy, the internal 
market and competition. The European 
Parliament shall draw up 
recommendations for the work 
programme referred to in Article 10(4).

Justification

Specifies the responses of the EU bodies to the Agency's annual report and brings the report 
date forward so that the Agency may be guided by the responses when drawing up the 
following year’s programme.

Amendment 36

Proposal for a regulation
Article 12 – paragraph 1

Text proposed by the Commission Amendment

1. The Board of Regulators shall provide 
an opinion to the Director before the 
adoption of the opinions, recommendations 
and decisions referred to in Articles 5, 6, 7 
and 8. In addition, the Board of Regulators, 
within its field of competence, shall 
provide guidance to the Director in the 
execution of the Director's tasks.

1. The Director shall obtain the assent of 
the Board of Regulators before the 
adoption of the opinions, strategic 
guidelines, recommendations and decisions 
referred to in Articles 5, 6, 7 and 8. In 
addition, the Board of Regulators, within 
its field of competence, shall provide 
guidance to the Director in the execution of 
the Director's tasks. x The Board of 
Regulators shall be the only decision-
making body of the Agency as far as 
regulation is concerned. 

Justification

Delimits the field of competence.

Amendment 37
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Proposal for a regulation
Article 13 – paragraph 1

Text proposed by the Commission Amendment

1. The Agency shall be managed by its 
Director, who shall act independently in 
the exercise of his functions. Without 
prejudice to the respective powers of the 
Commission, the Administrative Board and 
the Board of Regulators, the Director shall 
not seek or accept any instruction from any 
government or from any body.

1. The Agency shall be managed by its 
Director, who in the exercise of his 
functions shall act independently and in 
accordance with the decisions of the 
Board of Regulators. Without prejudice to 
the respective powers of the Commission, 
the Administrative Board and the Board of 
Regulators, the Director shall not seek or 
accept any instruction or recommendation 
from any national government or from any 
public or private body, within the 
framework of the energy policy set out in 
Community legislation.

Amendment 38

Proposal for a regulation
Article 13 – paragraph 2

Text proposed by the Commission Amendment
2. The Director shall be appointed by the 
Administrative Board, on the basis of 
merit as well as skills and experience, from 
a list of at least two candidates proposed by 
the Commission, following a call for 
expression of interest. Before 
appointment, the candidate selected by the 
Administrative Board may be invited to 
make a statement before the competent 
committee of the European Parliament and 
answer questions put by its members.

2. The Director shall be appointed by the 
Board of Regulators, on the basis of merit 
as well as skills and experience, from a list 
of at least two candidates proposed by the 
Commission and two candidates proposed 
by the Council, following a call for 
expression of interest. To this end, the 
candidates proposed shall be invited to 
make a statement before the competent 
committee of the European Parliament and 
answer questions put by its members. The 
European Parliament may object to the 
appointment if the replies given do not 
conform to EU guidelines.

Justification

Specifies the democratic accountability of the Director.

Amendment 39
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Proposal for a regulation
Article 13 – paragraph 4

Text proposed by the Commission Amendment

4. The Administrative Board, acting on a 
proposal from the Commission, taking 
into account the evaluation report and 
only in those cases where it can be 
justified by the duties and requirements of 
the Agency, may extend the term of office 
of the Director once for not more than 
three years. 

deleted

Justification

Strengthens the Agency's independence.

Amendment 40

Proposal for a regulation
Article 13 – paragraph 7

Text proposed by the Commission Amendment

7. The Director may be removed from 
office only upon a decision by the 
Administrative Board, after consulting the 
Board of Regulators. The Administrative 
Board shall reach this decision on the basis 
of a majority of three quarters of its 
members. 

7. The Director may be removed from 
office only upon a decision by the 
Administrative Board, after consulting the 
Board of Regulators. The Administrative 
Board shall reach this decision on the basis 
of a majority of three quarters of the votes. 

Justification

Alignment with previous amendment. 

Amendment 41

Proposal for a regulation
Article 14 – paragraph 3

Text proposed by the Commission Amendment

3. The Director adopts the opinions, 
recommendations and decisions referred to 
in Articles 5, 6, 7 and 8, subject to the 

3. The Director shall adopt the opinions, 
recommendations and decisions referred to 
in Articles 5, 6, 7 and 8, subject to the 
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assent of the Board of Regulators. assent of the Board of Regulators. 

Justification

Delimits the field of competence.

Amendment 42

Proposal for a regulation
Article 15 – paragraph 1

Text proposed by the Commission Amendment

1. The Board of Appeal shall be composed 
of six members and six alternates selected 
from among current or former senior staff 
of the national regulatory authorities, 
competition authorities or other national or 
Community institutions with relevant 
experience in the energy sector. The Board 
of Appeal designates its Chairperson. The 
decisions of the Board of Appeal shall be 
adopted on the basis of a qualified majority 
of at least four out of its six members. The 
Board of Appeal shall be convened when 
necessary.

1. The Board of Appeal shall be composed 
of six members and six alternates selected 
from among current or former senior staff 
of the national regulatory authorities, 
competition authorities or other national or 
Community institutions with relevant 
experience in the energy sector, appointed 
on the basis of professional competence 
and originating in 12 different Member 
States. The Board of Appeal designates its 
Chairperson. The decisions of the Board of 
Appeal shall be adopted on the basis of a 
qualified majority of at least four out of its 
six members. The Board of Appeal shall be 
convened when necessary.

Justification

In the context of the Agency, diversity, experience and competence are essential qualities for 
the members.

Amendment 43

Proposal for a regulation
Article 15 – paragraph 2

Text proposed by the Commission Amendment

2. The members of the Board of Appeal 
shall be appointed by the Administrative 
Board, on a proposal from the 
Commission, following a call for 
expression of interest, after consultation of 
the Board of Regulators. 

2. The members of the Board of Appeal 
shall be appointed by the European 
Parliament, on a consensus proposal from 
the Council and the Commission, 
following a call for expression of interest.



PE400.565v02-00 26/30 AD\716769EN.doc

EN

Amendment 44

Proposal for a regulation
Article 15 – paragraph 3

Text proposed by the Commission Amendment

3. The term of office of the members of the 
Board of Appeal shall be five years. This 
term shall be renewable. The members of 
the Board of Appeal shall be independent 
in making their decisions; they shall not be 
bound by any instructions. They may not 
perform any other duties in the Agency, in 
its Administrative Board or in its Board of 
Regulators. A member of the Board of 
Appeal may not be removed during his or 
her term of office, unless he or she has 
been found guilty of serious misconduct, 
and the Administrative Board, after 
consulting the Board of Regulators, takes 
a decision to this effect.

3. The term of office of the members of the 
Board of Appeal shall be five years. This 
term shall be renewable. The members of 
the Board of Appeal shall be independent 
in making their decisions; they shall not be 
bound by any instructions.

Amendment 45

Proposal for a regulation
Article 16 – paragraph 1

Text proposed by the Commission Amendment
1. Any natural or legal person may appeal 
against a decision as referred to in Articles 
7 and 8 and which is addressed to that 
person, or against a decision which, 
although in the form of a decision 
addressed to another person, is of direct 
and individual concern to that person.

1. Any natural or legal person may appeal 
against a decision as referred to in Articles 
6, 7 and 8 and which is addressed to that 
person, or against a decision which, 
although in the form of a decision 
addressed to another person, is of direct 
and individual concern to that person.

Justification

Takes account of the expansion of the Agency’s decision-making powers put forward in 
Article 6.

Amendment 46
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Proposal for a regulation
Article 17 – paragraph 2

Text proposed by the Commission Amendment

2. Should the Agency fail to take a 
decision, proceedings for failure to act 
may be brought before the Court of First 
Instance or the Court of Justice in 
accordance with Article 232 of the Treaty.

deleted

Amendment 47

Proposal for a regulation
Article 27 – paragraph 2

Text proposed by the Commission Amendment
2. The Administrative Board shall adopt 
practical measures for applying Regulation 
(EC) No 1049/2001 within six months 
from the date of entry into force of this 
Regulation.

2. The Administrative Board shall adopt 
practical measures for applying Regulation 
(EC) No 1049/2001 and the Aarhus 
Convention within six months from the 
date of entry into force of this Regulation.

Justification

Restates the binding nature of the Aarhus Convention (for example concerning the 
transparency of environmental impact studies) on all EU institutions, including the Agency.

Amendment 48

Proposal for a regulation
Article 30 – paragraph 1

Text proposed by the Commission Amendment
1. The Commission shall carry out an 
evaluation of the activities of the Agency. 
This shall cover the results achieved by the 
Agency and its working methods, in 
relation with its objective, mandate and 
tasks defined in this Regulation and in its 
annual work programmes.

1. The Commission shall carry out an 
evaluation of the activities of the Agency. 
This shall cover the results achieved by the 
Agency and its working methods, in 
relation with its objective, mandate and 
tasks defined in this Regulation and in its 
annual work programmes. The evaluation 
shall be based on extensive consultation, 
via the Commission’s internet site, of the 
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parties concerned by energy, competition 
and internal market policies, namely 
transport operators, energy distribution 
and production operators, professional 
and consumer organisations and 
environmental protection organisations. 

Justification

Specifies the evaluation method and its usefulness when drawing up the Agency’s 
programmes.

Amendment 49

Proposal for a regulation
Article 30 – paragraph 2

Text proposed by the Commission Amendment

2. The first evaluation report shall be 
presented by the Commission to the 
European Parliament and the Council at the 
latest four years after the first Director has 
taken up his or her duties. The Commission 
shall then present an evaluation report at 
least every five years.

2. The first evaluation report shall be 
presented by the Commission to the 
European Parliament and the Council at the 
latest two years after the first Director has 
taken up his or her duties. The Commission 
shall then present an evaluation report at 
least every three years on the date 
specified in Article 10(10). 

Justification

Earlier evaluation of the Agency's work.

Amendment 50

Proposal for a regulation
Article 30 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. After the first evaluation report of the 
activities of and results obtained by the 
Agency, the European Parliament and the 
Council shall, acting on a proposal by the 
Commission, either extend the mandate of 
the Agency or replace it with a more 
appropriate structure.
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Justification

The Commission's proposal establishing an agency, under its control, with mostly advisory 
powers may not be the most appropriate structure to contribute to the creation of a single 
European market for electricity and gas. Accordingly, the Commission should review the 
results obtained and if necessary propose another structure.

Amendment 51

Proposal for a regulation
Article 31 - title

Text proposed by the Commission Amendment

Entry into force and transitory measures Entry into force, transitional measures and 
expiry

Justification

The setting of a time limit should ensure that attention is given to the development of the 
internal energy market.

Amendment 52

Proposal for a regulation
Article 31 - paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. This Regulation shall expire on 
1 January 2015.

Justification

The setting of a time limit should ensure that attention is given to the development of the 
internal energy market.
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