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SHORT JUSTIFICATION

On 16 May 2007, the Commission issued a Proposal for a Council Directive providing for 
sanctions against employers of illegally staying third-country nationals. The current proposal 
is part of a comprehensive European Migration Policy and intends to reduce the pull factor for 
illegal immigration by targeting the employment of third-country nationals who are illegally 
staying in the EU. The measure aims at providing an EU-wide framework for imposing 
sanctions on employers employing third country nationals who do not legally reside in the 
EU. Key features of this framework include:
- a general ban on employing third country nationals who reside illegally in the EU; 
- an obligation on employers to carry out checks before employing third country nationals 

and an increase of the number of inspections carried out by the Member States;
- sanctions and other measures in case of non-compliance and - in case of serious 

infringements, such as exploitative working conditions or knowledge of trafficking of 
human beings - criminal sanctions.

It is important to underline that the proposal is based on the criterion of illegal stay and not on 
irregular employment as such. Based on Article 63(3)(b), TEC it only covers third country 
nationals who are residing in the EU illegally and who are employed. It does not cover, for 
example, measures relating to third-country nationals who are legally staying in the EU but 
who are working in violation of their residence status, for example students from third 
countries who work more hours than permitted. According to the European Commission, 
estimates of the number of third-country nationals illegally staying in the EU vary between 
4,5 to 8 million. Unfortunately, these estimates are not disaggregated by gender and the 
gender specific problems these migrants may face are not identified.

The draft opinion amends the proposal from a strictly gender perspective. The draftsperson 
believes that female illegal migrants are especially vulnerable, and are often the victims of 
forced labour, trafficking and violence.  Therefore, there is an urgent need for the inclusion of 
a number of gender-related provisions in the proposal, such as training for relevant authorities 
to enable them to identify and address gender specific issues; informing third-country 
nationals about the possibility to lodge complaints against their employers; the inclusion of 
gender disaggregated statistics and gender-specific information in the national reports, etc
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AMENDMENTS

The Committee on Women's Rights and Gender Equality calls on the Committee on Civil 
Liberties, Justice and Home Affairs, as the committee responsible, to incorporate the 
following amendments in its report:

Text proposed by the Commission1 Amendments by Parliament

Amendment 1
Recital 15 a (new)

(15a) Given that women are often victims 
of forced labour, human trafficking, sexual 
violence and other forms of violence, 
special attention should be paid to female 
illegal migrants and their specific 
problems.

Amendment 2
Recital 15 b (new)

(15b) In the business and services sectors 
in which illegally resident third-country 
nationals are most likely to be employed 
there is a high proportion of women 
employees. Given the large number of 
illegally staying women employed in the 
domestic service sector, Member States 
should provide the families that employ 
such women with a legal means of 
ensuring that they have welfare protection.

Justification

In connection with illegal immigration, it is important to stress that women are victims of dual 
discrimination and are more vulnerable, for the purpose of ensuring appropriate treatment 
for both women and men, according to their different needs.

1 OJ C .., 17.7.2007, p. ....
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Amendment 3
Recital 18 a (new)

(18a) Member States should invest in 
awareness-raising measures in order to 
inform relevant third-country nationals and 
designated third parties offering them 
assistance about the ways in which they 
may file an official complaint. Complaint 
procedures in sectors in which a significant 
proportion of women are employed should 
be designed in such a way as to take into 
consideration gender specific issues and 
provide women with sufficient protection.

Amendment 4
Recital 19

(19) To supplement the complaint 
mechanisms, Member States should grant 
residence permits of limited duration, linked 
to the length of the relevant national 
proceedings, to third-country nationals who 
have been subjected to particularly 
exploitative working conditions and who 
cooperate in criminal proceedings against 
the employer. Such permits should be 
granted under the same conditions as those 
granted under Directive 2004/81/EC of 29 
April 2004 on the residence permit issued to 
third-country nationals who are victims of 
trafficking in human beings or who have 
been the subject of an action to facilitate 
illegal immigration who cooperate with the 
competent authorities.

(19) To supplement the complaint 
mechanisms, Member States should grant 
residence permits of limited duration, linked 
to the length of the relevant national 
proceedings, to third-country nationals who 
are minors, pregnant women or mothers of 
children up to three months old or who 
have been subjected to particularly 
exploitative working conditions and who 
cooperate in criminal proceedings against 
the employer. Such permits should be 
granted under the same conditions as those 
granted under Directive 2004/81/EC of 29 
April 2004 on the residence permit issued to 
third-country nationals who are victims of 
trafficking in human beings or who have 
been the subject of an action to facilitate 
illegal immigration who cooperate with the 
competent authorities.

Justification

Pregnant women and minors require special protection.

Amendment 5
Recital 19 a (new)

(19a) Member States should ensure that the 
competent authorities, the social partners 
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and associations representing immigrants 
receive training and information on equal 
opportunities, non-discrimination, gender 
issues and multiple discrimination, so as to 
provide them with the instruments and 
qualifications needed to identify and 
address gender specific issues.

Amendment 6
Article 3, paragraph 1

Member States shall prohibit the 
employment of illegally staying third-
country nationals.

Member States shall prohibit the 
employment of third-country nationals 
officially recognised as illegally staying.

Justification

The fact that a third-country national is illegally resident must be legally established by 
decision of the courts.

Amendment 7
Article 7, paragraph 1, point (b)

(b) any outstanding taxes and social security 
contributions, including relevant 
administrative fines.

(b) any outstanding taxes and social security 
contributions, including family allowances 
and relevant administrative fines.

Amendment 8
Article 7, paragraph 1 a (new)

1a. In the event of infringement of Article 
3, Member States shall ensure that, in 
respect of workers who are pregnant or are 
mothers of children up to three months old, 
the employer complies with the provisions 
of Article 7(1)(a) and (b) and all other 
provisions applying under national laws 
covering this specific situation.

Justification

It is important to protect illegally employed women who are pregnant and to guarantee their 
right to care and assistance, as well as to remuneration and the payment of social security 
contributions.
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Amendment 9
Article 7, paragraph 4

4. In respect of criminal offences covered by 
Article 10(1)(c), Member States shall take 
the necessary measures to ensure that the 
execution of any return decision is 
postponed until the third-country national 
has received any back payment of their 
remuneration recovered under paragraph 
1(a).

4. In respect of criminal offences covered by 
Article 10(1)(c), Member States shall take 
the necessary measures to ensure that the 
execution of any return decision is 
postponed until the third-country national 
has received any back payment of their 
remuneration recovered under paragraph 
1(a); such return shall in no way 
undermine the fundamental rights or 
threaten the life or health of the illegally 
employed person.

Justification

Third-country nationals cannot be returned to countries in which a war is in progress or in 
which they may be subjected to repressive action or imprisonment as a result of their 
activities in the EU.

Amendment 10
Article 7, paragraph 4 a (new)

4a. In respect of criminal offences covered 
by Article 3 and, in particular, Article 
10(1)(c) or (d), Member States shall take 
the necessary measures to ensure that the 
execution of any return decision is 
postponed where the illegally staying third-
country national is a minor, a pregnant 
woman or the mother of a child up to three 
months old.

Justification

Appropriate treatment must be ensured for pregnant women and minors.

Amendment 11
Article 10, paragraph 1, point (c)

(c) the infringement is accompanied by 
particularly exploitative working conditions, 
such as a significant difference in working 
conditions from those enjoyed by legally 
employed workers; or

(c) the infringement is accompanied by 
abuse, gender-based discrimination or 
particularly exploitative working conditions, 
involving violence, threats, intimidation or 
degrading treatment, which are 
significantly different from the working 
conditions enjoyed by legally employed 
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workers; or

Justification

'Particularly exploitative working conditions' requires further clarification.

Amendment 12
Article 14, paragraph 1

(1) Member States shall provide for 
effective mechanisms through which third-
country nationals in illegal employment can 
lodge complaints against their employers, 
directly or through designated third parties.

(1) Member States shall promote 
awareness-raising campaigns and set up 
effective mechanisms through which third-
country nationals in illegal employment can 
lodge complaints against their employers, 
directly or through designated third parties 
and in a confidential manner.

Amendment 13
Article 14, paragraph 3

3. In respect of criminal offences covered by 
Article 10(1)(c), Member States shall under 
the conditions of Articles 4 to 15 of 
Directive 2004/81/EC grant residence 
permits of limited duration, linked to the 
length of the relevant national proceedings, 
to third-country nationals who are or have 
been subjected to exploitative working 
conditions and cooperate in proceedings 
against the employer.

3. In respect of criminal offences covered by 
Article 10(1)(c), Member States shall under 
the conditions of Articles 4 to 15 of 
Directive 2004/81/EC grant residence 
permits of limited duration and protection 
during the length of the relevant national 
proceedings, to third-country nationals who 
are or have been subjected to exploitative 
working conditions and cooperate in 
proceedings against the employer. Such 
permits shall also be granted to children 
born during the period of residence. 
Housing and food should be provided upon 
request. 

Justification

Given the large number of women among illegally staying third-country nationals in 
employment, it is important for protection to be extended to children born during the period 
of residence in an EU Member State.

Amendment 14
Article 14, paragraph 3 a (new)

3a. Given the considerable number of 
female illegal migrants and the specific 
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problems they encounter, Member States 
shall ensure that the competent authorities, 
the social partners and associations 
representing immigrants receive training 
and information on gender issues, equal 
opportunities and non-discrimination on 
grounds of gender and race, in order to 
provide them with the tools and skills 
needed to better identify and address 
gender specific issues.

Amendment 15
Article 14, paragraph 3 b (new)

3b. In respect of prohibitions covered by 
Article 3, Member States shall under the 
conditions of Articles 4 to 15 of Directive 
2004/81/EC grant residence permits of 
limited duration in accordance with 
relevant national procedures to third-
country nationals who are minors, 
pregnant women or mothers of children up 
to three months old.

Justification

Pregnant women and minors require special protection which includes residence permits of 
limited duration.

Amendment 16
Article 16, paragraph 1

By [Three years after the date referred to in 
Article 17] at the latest, and every three 
years thereafter, Member States shall 
transmit information to the Commission on 
the implementation of this Directive in the 
form of a report which shall include the 
numbers and results of inspections carried 
out pursuant to Article 15 and details of 
measures applied under Article 8.

By [Three years after the date referred to in 
Article 17] at the latest, and every two years 
thereafter, Member States shall transmit 
information to the Commission on the 
implementation of this Directive in the form 
of a report which shall include the numbers 
and results of inspections carried out 
pursuant to Article 15 and details of 
measures applied under Article 8. Statistics 
provided in the report shall be 
disaggregated by gender and gender 
specific problems shall be identified.
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Amendment 17
Article 16, paragraph 2

On the basis of those reports, the 
Commission shall submit a report to the 
European Parliament and the Council.

On the basis of those reports, the 
Commission shall submit a report to the 
European Parliament and the Council. The 
data provided in the report shall be 
disaggregated by gender and gender 
specific problems shall be identified.
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