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SHORT JUSTIFICATION

Background:

One of the EU’s main objectives is to maintain and develop an area of freedom, security and 
justice, in which freedom of movement of persons is guaranteed. The legal situation at 
European level regarding the law applicable to the divorce and legal separation of spouses of 
different nationalities is currently very confusing.  This often leads to a ‘rush to court’ where 
one of the spouses applies for divorce before the other one does in order to ensure that the 
proceeding is governed by a given law which he or she regards as more favourable to his or 
her own interests. The purpose of the proposal for a regulation is to create legal certainty for 
the couples concerned and guarantee predictability and flexibility. 

Given that family law is a particularly sensitive area of national legislation, the Commission’s 
proposal for a regulation does not advocate any harmonisation of divorce law, let alone of 
family law, but puts forward a common set of rules for determining which country’s law 
should apply in the event of a divorce between spouses of different nationalities.  At present, 
some 300 000 marriages take place each year between partners of different nationalities in the 
EU, bringing the total number of international marriages to 16 million.  Of these marriages, in 
the EU as a whole, 140 000 - 170 000 per year end in divorce. These figures, together with the 
widely divergent substantive rules of divorce law which exist in the EU as a whole, make 
clear the urgency of creating greater legal certainty in the event of divorce or separation.  

The Commission therefore proposes to enhance the parties’ autonomy in the event of divorce 
and legal separation by giving them the option, within a given framework, to choose the law 
applicable to their divorce or legal separation. Within this framework the spouses should have 
the right to opt for the law of a country with which they have particular links. The law chosen 
must be one which is compatible with the common values of the European Union.   

Rapporteur’s view

The rapporteur for the opinion supports in principle the substance of the rules for determining 
the law applicable to divorce and legal separation.   

The amendments in this opinion seek to adjust the Commission proposal so as to clearly rule 
out any discrimination on the grounds of gender, guarantee equal opportunities for both 
spouses and give central priority to the welfare of the children.  

Finally, however, the rapporteur takes the view that a uniform pan-European system of rules 
governing the applicable law in the event of divorce and legal separation ought not to be the 
last word, but that in a second stage rules ought also to be adopted to cover the consequences 
of divorce (property rights, maintenance,  apportionment of pension rights). The rules in the 
proposed regulation do not cover the consequences of divorce.  
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AMENDMENTS

The Committee on Women's Rights and Gender Equality calls on the Committee on Legal 
Affairs, as the committee responsible, to incorporate the following suggestions in its motion 
for a resolution:

Amendment 1

Proposal for a regulation
Recital 2 a (new) 

Text proposed by the Commission Amendment

(2a) Pursuant to Article 8 of the Treaty on 
the Functioning of the European Union, 
in all its activities the Union is to aim to 
eliminate inequalities, and to promote 
equality, between men and women.

Amendment 2

Proposal for a regulation
Recital 15 a (new) 

Text proposed by the Commission Amendment

(15a) If the spouses are unable to agree 
on the applicable law, they should 
complete a mediation procedure including 
at least one consultation with an 
authorised mediator.

Amendment 3

Proposal for a regulation 
Recital 16

Text proposed by the Commission Amendment

(16) The informed choice of the two 
spouses is a basic principle of this 
Regulation. Each spouse should know 
exactly what are the legal and social 

(16) The informed choice of the two 
spouses is a basic principle of this 
Regulation. Each spouse should know 
exactly what are the legal and social 
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implications of the choice of applicable 
law. The possibility of choosing the 
applicable law by common agreement 
should be without prejudice to the rights 
of, and equal opportunities for, the two 
spouses. Hence judges in the Member 
States should be aware of the importance 
of an informed choice on the part of the 
two spouses concerning the legal 
implications of the choice-of-law 
agreement concluded.

implications of the choice of applicable 
law. The possibility of choosing the 
applicable law by common agreement 
should be without prejudice to the rights 
of, and equal opportunities for, the two 
spouses. Hence judges in the Member 
States should be aware of the importance 
of an informed choice on the part of the 
two spouses concerning the legal 
implications of the choice-of-law 
agreement concluded. When the choice-of-
law agreement is authenticated, each of 
the spouses should be individually 
informed of the legal consequences of the 
choice of applicable law. National 
provisions whereby spouses may be 
granted legal aid should be applied 
accordingly.

Amendment 4

Proposal for a regulation 
Recital 17

Text proposed by the Commission Amendment

(17) Certain safeguards should be 
introduced to ensure that spouses are aware 
of the implications of their choice. The 
agreement on the choice of applicable law 
should at least be expressed in writing, 
dated and signed by both parties. However, 
if the law of the participating Member 
State in which the two spouses have their 
habitual residence lays down additional 
formal rules, those rules must be complied 
with. For example, such additional formal 
rules may exist in a participating Member 
State where the agreement is inserted in a 
marriage contract.

(17) Certain safeguards should be 
introduced to ensure that spouses are aware 
of the implications of their choice. The 
agreement on the choice of applicable law 
should be expressed in writing, dated and 
signed by both parties and authenticated 
by a notary. However, if the law of the 
participating Member State in which the 
two spouses have their habitual residence 
lays down additional formal rules, those 
rules must be complied with. For example, 
such additional formal rules may exist in a 
participating Member State where the 
agreement is inserted in a marriage 
contract.

Amendment 5

Proposal for a regulation
Recital 20 
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Text proposed by the Commission Amendment

(20) In certain situations, such as where 
the applicable law makes no provision for 
divorce or where it does not grant one of 
the spouses equal access to divorce or legal 
separation on grounds of their sex, the law 
of the court seised should nevertheless 
apply.

(20) Where the applicable law makes no 
provision for divorce or for legal 
separation or where it does not grant one 
of the spouses equal access and ensure 
equal treatment relating to divorce or 
legal separation on grounds of their sex, 
the law of the court seised should 
nevertheless apply.

Justification

To protect the fundamental rights of both women and men, equal access and equal treatment 
must be guaranteed during divorce or legal separation.

Amendment 6

Proposal for a regulation 
Recital 20 a (new)

Text proposed by the Commission Amendment

(20a) Member States should consider the 
possibility of applying the provisions of 
this Regulation to the separation of 
couples in registered partnerships in the 
event of divergent rules on the conflict of 
laws until such time as specific rules for 
such cases exist, taking into account the 
different legal systems in the Member 
States. This would not create a legal 
obligation to recognise registered 
partnerships.

Justification

The scope of the regulation is confined to divorces and legal separations between married 
couples and does not extend to the termination of registered partnerships.  This scope should 
be broadened to prevent discrimination against other registered life partnerships.

Amendment 7

Proposal for a regulation
Recital 21 
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Text proposed by the Commission Amendment

(21) Considerations of public interest 
should allow courts in the Member States 
the opportunity in exceptional 
circumstances to disregard the application 
of foreign law in a given case where it 
would be manifestly contrary to the public 
policy of the forum. However, the courts 
should not be able to apply the public-
policy exception in order to disregard the 
law of another Member State when to do 
so would be contrary to the Charter of 
Fundamental Rights of the European 
Union, and in particular Article 21 thereof, 
which prohibits all forms of discrimination.

(21) Considerations of public interest 
should allow courts in the Member States 
the opportunity in exceptional 
circumstances to disregard the application 
of foreign law in a given case where it 
would be manifestly contrary to the public 
policy of the forum. However, the courts 
should not be able to apply the public-
policy exception in order to disregard the 
law of another Member State when to do 
so would be contrary to the Charter of 
Fundamental Rights of the European 
Union, and in particular Article 21 thereof, 
which prohibits all forms of discrimination, 
and Article 23 thereof, which requires 
equality between men and women to be 
ensured in all areas.

Justification

In order to respect the fundamental rights of European citizens, it is  important to limit the 
public-policy exception.

Amendment 8

Proposal for a regulation 
Article 1 – paragraph 1

Text proposed by the Commission Amendment

1. This Regulation shall apply, in situations 
involving a conflict of laws, to divorce and 
legal separation.

1. This Regulation shall apply in situations 
involving a conflict of laws, to divorce, 
legal separation and annulment of 
marriage.

Justification

There are certain situations where it is important for the woman that she is not yet divorced. 
A broadening of the scope would therefore be welcome. (The next sentence does not apply to 
the English text).
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Amendment 9

Proposal for a regulation 
Article 3 – paragraph 3 – subparagraph 1

Text proposed by the Commission Amendment

3. The agreement referred to in paragraph 2 
shall be expressed in writing, dated and 
signed by both spouses. Any 
communication by electronic means 
which provides a durable record of the 
agreement shall be deemed equivalent to 
writing.

3. The agreement referred to in paragraph 2 
shall be expressed in writing, dated and 
signed by both spouses and authenticated 
by a notary.

Amendment 10

Proposal for a regulation
Article 5

Text proposed by the Commission Amendment

Where the law applicable pursuant to 
Article 3 or Article 4 makes no provision 
for divorce or does not grant one of the 
spouses equal access to divorce or legal 
separation on grounds of their sex, the lex 
fori shall apply.

Where the law applicable pursuant to 
Article 3 or Article 4 makes no provision 
for divorce or for legal separation or does 
not grant one of the spouses equal access 
or ensure equal treatment relating to 
divorce or legal separation on grounds of 
their sex, the lex fori shall apply.

Justification

To protect the fundamental rights of both women and men, equal access and equal treatment 
must be guaranteed during divorce or legal separation.

Amendment 11

Proposal for a regulation
Article 7

Text proposed by the Commission Amendment

Application of a provision of the law 
designated by virtue of this Regulation 
may be refused only if such application is 
manifestly incompatible with the public 
policy of the forum.

Application of a provision of the law 
designated by virtue of this Regulation 
may be refused only if such application is 
manifestly incompatible with the public 
policy of the forum. However, the courts 
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should not be able to apply the public-
policy exception in order to disregard the 
law of another Member State when to do 
so would be contrary to the Charter of 
Fundamental Rights of the European 
Union, and in particular Article 21 
thereof, which prohibits all forms of 
discrimination, and Article 23 thereof, 
which requires equality between men and 
women to be ensured in all areas.

Justification

In order to respect the fundamental rights of European citizens, it is important to limit the 
public-policy exception.
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