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SUGGESTIONS 

The Committee on the Internal Market and Consumer Protection calls on the Committee on 

Legal Affairs, as the committee responsible, to incorporate the following suggestions in its 

motion for a resolution: 

A. whereas consumers affected by a legal infringement who wish to pursue a court case in 

order to obtain redress on an individual basis often face significant barriers in terms of 

accessibility, effectiveness and affordability owing to sometimes high litigation costs, 

potential psychological costs, complex and lengthy procedures, and lack of information on 

the available means of redress; 

B. whereas, when a group of citizens are victims of the same infringement, individual 

lawsuits may not constitute an effective means to stop unlawful practices or to obtain 

compensation, in particular if the individual loss is small in comparison with the litigation 

costs; 

C. whereas, according to the Special Eurobarometer survey ‘European Union Citizens and 

Access to Justice’ of October 2004, which was carried out in the EU-15 Member States, 

one out of five consumers, and one out of two consumers, will not go to court for disputes 

amounting to less than EUR 1 000 and EUR 200 respectively; 

D. whereas, according to the Flash Eurobarometer ‘Consumer attitudes towards cross-border 

trade and consumer protection’ of March 2011, 79 % of European consumers state that 

they would be more willing to defend their rights in court if they could join a collective 

action, as this would be beneficial in terms of costs and effectiveness; 

E. whereas in some Member States the overall performance of the existing consumer redress 

and enforcement tools designed at EU level is not deemed satisfactory, or such 

mechanisms are not sufficiently well known, which results in their limited use; 

F. whereas public enforcement by way of stopping infringements and imposing fines does 

not in itself enable consumers to be compensated for damage suffered; 

G. whereas sixteen Member States have so far introduced collective redress mechanisms in 

their legal systems, with wide differences in terms of scope, procedural characteristics 

(legal standing, categories of victims, type of procedure (opt-in/opt-out), financing or the 

role played by alternative dispute resolution mechanisms in parallel to judicial redress) 

and effectiveness, creating a true legal patchwork at EU level; 

H. whereas bundling of the claims in a single collective redress procedure, or allowing such a 

claim to be brought by a representative entity or body acting in the public interest, could 

simplify the process and reduce costs for the parties involved; 

I. whereas a system based on collective legal actions can usefully supplement, but is no 

substitute for, individual legal protection; 
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J. whereas the integration of European markets and the consequent increase in cross-border 

activities highlight the need for a coherent EU-wide approach to address cases where 

consumers are left empty-handed as the procedures for the collective claim of 

compensatory relief which have been introduced in a number of Member States do not 

provide for cross-border solutions; 

The need for an EU framework 

1. Stresses that, as a consequence of the weaknesses of the current redress and enforcement 

framework in the EU and the lack of information, a significant proportion of consumers 

who have suffered damage may not defend their right to obtain redress, and continued 

illegal practices are causing significant aggregate loss to society; 

2. Calls therefore on the Commission to reinforce and increase the effectiveness of existing 

instruments such as Directive 98/27/EC on injunctions for the protection of consumers’ 

interests and Regulation (EC) No 2006/2004 on cooperation between national authorities 

responsible for the enforcement of consumer protection laws, in order to ensure 

appropriate public enforcement of consumers’ rights in the EU; insists nonetheless on the 

fact that neither Directive 98/27/EC nor Regulation (EC) No 2006/2004 allows consumers 

to be compensated for the damage suffered; 

3. Recalls furthermore that Regulation (EC) No 861/2007 establishing a European Small 

Claims Procedure, Directive 2008/52/EC on certain aspects of mediation in civil and 

commercial matters and Regulation (EC) No 805/2004 creating a European Enforcement 

Order for uncontested claims are designed to improve access to justice, simplify cross-

border small claims litigation and reduce costs, but have not so far been sufficiently used 

because of lack of awareness; notes, however, that those instruments only address 

individual cases; 

4. Underlines that that the current situation is not only detrimental to consumers who are the 

weaker party in market transactions but also imposes unequal market conditions on those 

businesses that abide by the rules as a result of unfair competition; there is, moreover, 

currently no effective legal system governing the payment of compensation for damage 

caused by violations of competition law to individuals in most of the EU countries; notes 

that the competition authorities punish breaches of competition law and fines are paid to 

the state, whilst consumers directly affected by such breaches do not receive 

compensation; 

5. Notes with concern that the current lack of compensation is a major loophole in the legal 

system as it allows for illegal profit to be retained by traders; 

6. Points out that, given the diversity of existing national systems, the lack of legal certainty 

and of a consistent approach to collective redress at EU level may undermine the 

enjoyment of rights by citizens and gives rise to uneven enforcement of such rights; 

7. Emphasises that this situation is leading to significant discrimination in access to justice, 

to the detriment of the internal market, as consumers are being treated differently 

depending on their place of residence; 
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8. Notes that, according to a study carried out for DG SANCO in 2008 (‘Evaluation of the 

effectiveness and efficiency of collective redress mechanisms in the EU’), none of the 

existing collective redress mechanisms within the EU have generated disproportionate 

economic consequences for the businesses concerned; 

9. Notes that consultations have suggested that there are gaps in the existing regulatory 

framework; stresses, therefore, the added value of a coherent EU action for the 

establishment of a common framework in the field of collective redress to address the 

shortcomings and lack of effectiveness of the existing EU legal instruments, the diversity 

of situations at national level, the potential evolution and reforms of existing national 

collective redress systems or the introduction of collective redress systems in Member 

States where such instruments do not yet exist; 

10. Calls on the Commission, therefore, to submit measures, including possibly a legislative 

proposal establishing an EU-wide coherent collective redress mechanism in the field of 

consumer protection, applicable to cross-border cases, on the basis of a set of common 

principles and safeguards inspired by the EU legal tradition and the legal orders of the 27 

Member States, and in accordance with the principles of subsidiarity and proportionality 

enshrined in Article 5 of the Treaty on European Union; 

11. Suggests including in such a proposal measures to enhance the coordination and exchange 

of good practices among Member States; stresses, in this connection, that national 

experience gained in the area of collective redress has highlighted the mistakes to be 

avoided in order to achieve an effective collective redress mechanism at European level; 

12. Stresses that momentum for a coherent EU action for the establishment of a common 

framework in the field of collective redress is also arising because certain Member States 

are currently considering possibilities for introducing substantial reforms concerning their 

collective redress schemes, while others are currently considering introducing such 

schemes; 

General principles − strong safeguards against abusive litigation 

13. Stresses that a European approach to collective redress must not give any economic 

incentive to bring abusive collective actions, and should provide for strong and effective 

safeguards to avoid unmeritorious claims and disproportionate costs for businesses, 

particularly in this period of financial crisis; 

14. Emphasises that early settlement of disputes through dialogue among the parties 

concerned must be strongly encouraged where possible, and that court litigation must be 

viewed as the last resort; calls on the business community to recognise that it is in their 

best interests to take voluntary initiatives to effectively compensate consumers in order to 

avoid entering into litigation procedures; stresses that mechanisms of alternative dispute 

resolution (ADR) may provide parties with a faster and cheaper solution and play a role 

complementary to, and not mutually exclusive of, judicial redress; notes, however, that 

there are currently significant – sector-specific and geographical − gaps in the existing 

ADR systems in the EU; 

15. Recognises the need to avoid certain abuses or fraudulent use of collective redress 
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mechanisms which have occurred in non-European countries, in particular the US with its 

‘class actions’ system; 

16. Underlines that an effective collective redress system should be capable of delivering 

legally certain, fair and adequate outcomes within a reasonable timeframe, while 

respecting the rights of all parties involved; considers that the EU approach to collective 

redress should include the possibility to appeal the Court’s decision within a specific 

timeframe; 

17. Emphasises that features which encourage a litigation culture such as punitive damages, 

contingency fees, third-party financing, the lack of control over the representative entities 

standing in court, the possibility for lawyers to canvass potential victims and the discovery 

procedure for bringing evidence to court – without prejudice to powers granted to courts 

and national authorities in accordance with national law – are not compatible with the 

European legal tradition and should be forbidden; stresses that all necessary measures 

should be taken to forbid forum-shopping; 

18. Insists on the need to build the European approach to collective redress on the opt-in 

principle, whereby victims are clearly identified and take part in the procedure only if they 

expressly indicated their wish to do so, in order to avoid potential abuses; underlines the 

need to respect existing national systems in accordance with the principle of subsidiarity; 

calls on the Commission to consider a system which will provide relevant information to 

all potential consumers involved, increase the representativeness of collective actions and 

ensure simple, affordable and effective access to justice for EU citizens, thereby avoiding 

excessive litigation and subsequent unnecessary individual or collective actions 

concerning the same infringement; 

19. Calls on the Member States to put in place efficient mechanisms ensuring that a maximum 

of victims are informed and made aware of their rights and obligations, in particular when 

those are domiciled in several Member States, whilst avoiding unduly harming the 

reputation of the party concerned, in order to scrupulously respect the principle of the 

presumption of innocence; 

20. Emphasises that, in order to ensure the efficiency of collective redress and to avoid 

potential abuses, the EU approach to collective redress should only include representative 

action by entities duly recognised at national level (public authorities such as Ombudsmen 

or consumer organisations); calls on the Commission, in consultation with the Member 

States, to define a common set of criteria that consumer organisations must fulfil in order 

to be able to stand in court; stresses that national competent authorities should be 

responsible for verifying that consumer organisations comply with such criteria; 

21. Stresses that, in the case of cross-border disputes, the representative entity (public 

authority or authorised consumer organisation) should be able to represent victims from 

other Member States who have joined the collective redress procedure in any Member 

State; 

The role of the Court and the importance of information 

22. Maintains that the court has a crucial role to play in deciding on the admissibility of the 
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claim and the representativeness of the claimant, in order to ensure that only well-founded 

complaints are examined and guarantee a proper balance between preventing abusive 

action and protecting the right to effective access to justice both for EU citizens and 

businesses; 

23. Considers that the court should also ensure that the compensation is fairly distributed and 

check if funding arrangements are fair; stresses that court control mechanisms and 

proportionality requirements would protect defendants against abuse of the system; 

24. Insists on the need to respect the ‘loser pays’ principle, according to which the losing 

party pays for the costs of the proceedings in order to avoid the proliferation of 

unmeritorious claims in an EU-wide collective redress mechanism, allowing the judge to 

reduce at his discretion the court fees paid by the losing party or the state to provide legal 

aid, in accordance with national law respecting the principle of subsidiarity; 

25. Emphasises that the provision of information about collective actions plays a major role in 

the accessibility and the effectiveness of the procedure as consumers need to be aware that 

they have been the victims of the same illegal practice and that there is a collective action 

launched, including in another Member State; stresses the key role that consumer 

organisations and the European Consumer Centres Network (ECC-Net) can play in 

passing on the information to as many people as possible, in particular the most vulnerable 

consumers; 

26. Suggests that, in order to facilitate cooperation between the entities qualified to take 

collective actions, especially in cross-border cases, an EU-wide on-line register of 

launched and ongoing cases should be established; stresses that such a single European 

window would serve as a useful instrument for qualified entities planning to seek judicial 

collective redress as a means of identifying whether a similar action is being launched in 

another Member State; stresses the importance of exchanging best practices and applying 

the best available technologies to facilitate exchange of information, filing and grouping 

of cases; 

Financing collective redress 

27. Affirms that, in order to make collective actions practically possible, Member States 

should ensure that adequate funding mechanisms are made available in accordance with 

national arrangements and designed in such a way as, on the one hand, not to encourage 

the bringing of actions that are not well-founded and, on the other hand, to prevent 

citizens from being denied access to justice because they do not have sufficient financial 

resources; 

28. Is conscious that some representative entities may be unable to pursue collective actions 

and that owing to a lack of resources only a very limited number of cases may be taken; 

calls on the Commission, therefore, to consider thoroughly the possibility of creating a 

European fund financed by a share of the fines imposed to sanction companies infringing 

EU competition law; proposes that such a fund could be used to cover the costs of cross-

border collective actions having a European dimension, provided that the representative 

entity proves that the funds will be used for that purpose; stresses that such an option 

would provide additional resources to fight against fraudulent behaviour, but that it would 
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be also a fair way to finance consumer collective redress, since part of the fines would 

indirectly be returned to the victims; considers that, in any event, compensation cannot be 

used to finance collective redress procedures since only the damage actually suffered by 

the claimants must be compensated; insists, lastly, on the necessity to avoid third-party 

funding in order to prevent abuses and the creation of a ‘litigation market’; 
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