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Dear Mr Lewandowski,

By letter of 27 September 2006 you asked the Committee on Legal Affairs, pursuant to 
Rule 35(2), to consider whether the legal basis of the above Commission proposal was valid 
and appropriate.

The committee considered the above question at its meeting of 2 October 2006.

As Chairman of the Committee for Budgets, you sent me, as Chairman of the Legal Affairs 
Committee, a letter on 27 September 2006 in the following terms:

"The Commission proposes Article 181a (economic, financial and technical cooperation with 
third countries) as a single legal basis, covering the different regions/countries included. The 
eligible countries are listed in annex 1 of the proposal.

It should be noted that several of the countries listed under this regulation are in fact classified 
as developing countries according to the definitions in force, notably OECD classification. 
As, normally, the legal basis should reflect the aim and content of the measure at issue, there 
seems to be a question mark over whether Article 179 of the Treaty -Development 
Cooperation- should not also be used as a legal basis.
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I have been informed that our rapporteur, Mr Seppänen, may present an amendment to the 
proposal introducing also Article 179, so that there would be a dual legal base. As the Treaty 
provisions are different, i.e. consultation for 181a and co-decision for 179, this could have 
implications for the powers of the Parliament."

An appraisal of the proper legal basis for the proposal in question is set out hereinafter.

The relevant provisions of the EC Treaty

The original sole legal basis selected by the Commission is Article 181a:

Article 181a

1. Without prejudice to the other provisions of this Treaty, and in particular those of Title XX, 
the Community shall carry out, within its spheres of competence, economic, financial and 
technical cooperation measures with third countries. Such measures shall be complementary 
to those carried out by the Member States and consistent with the development policy of the 
Community.

Community policy in this area shall contribute to the general objective of developing and 
consolidating democracy and the rule of law, and to the objective of respecting human rights 
and fundamental freedoms.

2. The Council, acting by a qualified majority on a proposal from the Commission and after 
consulting the European Parliament, shall adopt the measures necessary for the 
implementation of paragraph 1. The Council shall act unanimously for the association 
agreements referred to in Article 310 and for the agreements to be concluded with the States 
which are candidates for accession to the Union.

3. Within their respective spheres of competence, the Community and the Member States shall 
cooperate with third countries and the competent international organisations. The 
arrangements for Community cooperation may be the subject of agreements between the 
Community and the third parties concerned, which shall be negotiated and concluded in 
accordance with Article 300.

The first subparagraph shall be without prejudice to the Member States' competence to 
negotiate in international bodies and to conclude international agreements.

Article 181a comes within Title XXI of the EC Treaty, Economic, financial and technical 
cooperation with third countries.

The additional legal basis contemplated by the Budgets Committee's rapporteur is Article 179, 
which comes under Title XX of the EC Treaty, Development Cooperation:

Article 179
1. Without prejudice to the other provisions of this Treaty, the Council, acting in accordance 
with the procedure referred to in Article 251, shall adopt the measures necessary to further 
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the objectives referred to in Article 177. Such measures may take the form of multiannual 
programmes.

2. The European Investment Bank shall contribute, under the terms laid down in its Statute, to 
the implementation of the measures referred to in paragraph 1.

3. The provisions of this Article shall not affect cooperation with the African, Caribbean and 
Pacific countries in the framework of the ACP-EC Convention.

Article 177, to which Article 179 refers, is worded as follows:

Article 177
1. Community policy in the sphere of development cooperation, which shall be 
complementary to the policies pursued by the Member States, shall foster:
— the sustainable economic and social development of the developing countries, and more 
particularly the most disadvantaged among them,
— the smooth and gradual integration of the developing countries into the world economy,
— the campaign against poverty in the developing countries.

2. Community policy in this area shall contribute to the general objective of developing and 
consolidating democracy and the rule of law, and to that of respecting human rights and 
fundamental freedoms.

3. The Community and the Member States shall comply with the commitments and take 
account of the objectives they have approved in the context of the United Nations and other 
competent international organisations.

The content of the proposed measure

The proposal has to do with the EIB's role as lender in the context of the EU's foreign policy. 
In order not to have an adverse effect on the EIB's credit rating, the Community gives a 
guarantee to cover any losses resulting from lending outside the Community.

The present general decision was adopted in 2000 on the basis of Article 308 of the EC 
Treaty. It has been amended and supplemented on various occasions (most recently on the 
basis of Article 181a) in order to introduce supplementary guarantees covering new countries.

Article 1 mentions that the Community guarantee will cover EIB financing operations up to a 
global amount of EUR 33 billion, including a reserve of EUR 1.5 billion, over the period 
2007-2013. The guarantee is to be restricted to 65% of the aggregate amount of the financing 
operations plus related sums. The overall ceiling is to be broken down by region with the 
following binding regional ceilings:

A) Pre-accession countries: EUR 9 billion

B) Neighbourhood and Partnership countries: EUR 15 billion. This is broken down into two 
indicative sub-ceilings, i.e. Mediterranean countries: EUR 10 billion, and Eastern Europe, 
Southern Caucasus and Russia: EUR 5 billion.
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C) Development and Economic Cooperation countries: EUR 7.5 billion, broken down into 
three indicative sub-ceilings, i.e. Latin America: EUR 4 billion, Asia: EUR 2 billion, and 
Republic of South Africa: EUR 1.5 billion.

D) Reserve Mandate: EUR 1.5 billion.

Article 2 deals with the list of countries concerned by the legal act and their eligibility.

Article 3 specifies that the Reserve Mandate is not allocated to any single region and will be 
activated in cases of natural disasters, post-conflict reconstruction or developments in 
strategically important countries. The activation will be decided jointly by the Commission 
and the EIB, following consultation with the EFC. The European Parliament will be informed 
about the activation of the Reserve Mandate.

Article 4 details the requirements relating to the linkage of EIB external activities with EU 
policies, through reinforced cooperation between the Commission and the EIB and enhanced 
reporting. Furthermore, an EIB Financing Operation will not be included under the cover of 
the Community guarantee in case the Commission delivers a negative opinion on such 
operation within the framework of the procedure provided for in Article 21 of the Statutes of 
the EIB.

Article 5 details the modalities of the enhanced cooperation with other International Financial 
Institutions.

Article 6 clarifies the nature of the Community guarantee which will cover risks of a political 
or sovereign nature for financing operations entered into by the EIB.

Article 7 includes enhanced reporting and accounting information requirements for both the 
EIB and the Commission. 

Article 8 specifies the responsibility of the EIB to pursue possible recovery claims on behalf 
of the Commission.

Article 9 mentions that the detailed provisions and procedures relating to the Community 
guarantee shall be laid down in a guarantee agreement between the Commission and the EIB.

Article 10 mentions that a mid-term review of the mandate would be carried out in 2010 by 
the Commission on the basis, inter alia, of an activity report from the EIB as well as an 
evaluation prepared by the EIB's independent evaluation department.

The preamble includes the political background to the proposal and the detailed scope of EIB 
operations in the different regions.

Conclusion
The Court of Justice has consistently held that "in the context of the organisation of the 
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powers of the Community the choice of the legal basis for a measure must rest on objective 
factors which are amenable to judicial review.  Those factors include in particular the aim and 
the content of the measure .... . In this connection, the fact that an institution wishes to 
participate more fully in the adoption of a given measure, the work carried out in other 
respects in the sphere of action covered by the measure and the context in which the measure 
was adopted are irrelevant"1.

Article 181a of the EC Treaty was introduced by the Treaty of Nice in order to get around the 
problem that no treaty article covered economic, financial and technical cooperation with 
third countries which were not developing countries.  This meant having to adopt measures on 
the basis of Article 308, possibly in combination with the articles on the common commercial 
policy or development cooperation2.

Given the wording of Article 181a (which opens with the words "Without prejudice to the 
other provisions of this Treaty, and in particular those of Title XX") and the fact that it refers 
simply to third countries and not to developing countries, economic cooperation with 
developing countries falls outside the scope of Article 181a.

Given that the proposed instrument is directed to both developing countries and non-
developing third countries and that the procedures provided by the two articles are consistent 
(qualified majority vote in the Council), Article 181a could be used as legal basis in 
conjunction with Article 179 since the instrument in question pursues several 
contemporaneous objectives which are indissolubly linked with each other without one being 
secondary and indirect in respect of the others3.  In this case the codecision procedure would 
apply to the whole instrument.

At its meeting of 2 October 2006 the Committee on Legal Affairs accordingly decided, 
unanimously4, to recommend that you that the proposed measure should be based on both 
Article 181a and Article 179 of the EC Treaty.

Yours sincerely,

Giuseppe Gargani

1 Case C-269/97 Commission v. Council [2000] ECR I-2257, paras 43 and 44.
2 See Lenaerts and Van Nuffel, Constitutional Law of the European Union, 2nd ed. 2005, at 20-029.
3 Case 165/87 Commission v. Council [1988] ECR 5545, para. 11.
4 The following were present for the vote Giuseppe Gargani (chairman), Enrico Speroni (draftsman), Maria 
Berger, Klaus-Heiner Lehne, Arlene McCarthy, Michel Rocard, Diana Wallis, Jaroslav Zvěřina.


