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SUGGESTIONS

The Committee on Legal Affairs calls on the Committee on Economic and Monetary Affairs, 
as the committee responsible, to incorporate the following suggestions in its motion for a 
resolution: 

A. whereas particularly long-term investments of hedge funds and private equity can play an 
important positive role in the European economy by increasing Europe's competitiveness 
and contributing to job creation,

B. whereas hedge funds and private equity have very different characteristics and no 
unambiguous definition of either exists; whereas they cannot be appropriately treated as a 
single category for product-specific regulation,

C. whereas specific Community legislation concerning hedge funds or private equity does 
not exist,

D. whereas principle-based regulation is an appropriate approach to regulating financial 
markets as it is better able to keep up with market developments than product-specific 
regulation,

E. whereas hedge funds and private equity should neither be treated differently from other 
private investments nor be subject to specific legislation unfairly affecting their 
competitiveness, 

F. whereas the current financial crisis has highlighted the importance of transparency and a 
need for appropriate levels of transparency is recognised; whereas while transparency is 
vital for a functioning market, it must be purposive in relation to the target group; 
whereas transparency that is not purposive will have adverse effects on market stability 
through herding and predatory trading, and risks destroying the entire alternative 
investment business model based on innovative trading strategies,

G. whereas the current diversity of private placement definitions in the Member States 
constitutes an obstacle to the internal market and creates an incentive for the leakage of 
high risk products onto the retail market,

H. whereas the remuneration systems for hedge funds and private equity managers may give 
rise to inappropriate incentives leading to irresponsible risk-taking, 

1. Notes that there is a body of Community legislation concerning financial markets that 
directly or indirectly applies to hedge funds and private equity; emphasises that most of 
that legislation is relatively recent and that its full impact cannot therefore be assessed 
yet; consequently, calls on the Member States and the Commission to ensure its 
consistent implementation and application; emphasises that an imbalance should not be 
created between commercial disclosures required from private equity portfolio companies 
and those required from other companies; asserts that all further adjustments to existing 
legislation must be the subject of a proper cost/benefit analysis and must be non-
discriminatory; 
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2. Notes that, in addition to existing legislation, the hedge fund and private equity industries 
have produced their own voluntary standards of best practice; supports these initiatives 
and takes the view that such a soft-law approach is appropriate for the regulation of the 
two sectors because industry-initiated standards can keep up with market developments 
better than heavy regulation and are more likely than Community legislation to impose a 
certain degree of global control, particularly over market players domiciled off-shore; 
believes that any excessive regulation will have a detrimental effect resulting in more 
hedge fund managers and private equity moving off-shore, which in turn will result in 
less transparency and oversight;

3. Calls on the Commission to investigate the possibilities of regulating off-shore market 
players globally;

4. Acknowledges the positive role played by private equity in supporting new venture 
companies and adding financial and managerial value and experience to failing 
companies; notes that while "asset-stripping" sometimes happens, it is not the norm; 
notes that Member States have or can put in place measures to counter instances of asset-
stripping, and that portfolio company directors also have fiduciary obligations to their 
company as well as obligations to consult with employees, as in the case of other 
companies; 

5. Calls on the Commission to consider including in the definition of the “prudent person” 
principle, where the principle is incorporated in the existing Community legislation, the 
requirement for investors to verify that the alternative investment funds in which they 
invest abide by appropriate legislation and the industry's best practice standards; 

6. Calls on the Commission to study the possibility of requiring hedge fund and private 
equity industries' bodies to notify the Committee of European Securities Regulators of 
best practice standards as well as any substantive changes made thereto; considers that a 
public and harmonised database thus established could serve as a point of reference for 
investors; acknowledges the work being conducted on voluntary codes and principles at a 
global level, such as the International Organization of Securities Commissions' Principles 
for the Valuation of Hedge Fund Portfolios, and believes that, ultimately, any response 
should as far as possible be sought at a global level;

7. Takes the view that, in order to satisfy the need to monitor market activity for supervisory 
purposes, information on hedge fund exposures and lending should be made available to 
competent supervisory authorities for example via prime brokers; stresses that these 
information requirements should not be such as to place an excessive burden and that the 
national supervisory authorities should aim, where necessary and/or appropriate, to 
harmonise their requirements; in order to avoid gold-plating and regulatory arbitrage and 
to promote a truly integrated financial market;

8. Recognises that excessive leverage may pose risks to the financial stability of companies 
and the financial markets; takes the view, however, that risk is part of those markets and 
that it must be left to participants in the markets concerned to assess the appropriate level 
of risk to take; does not support, therefore, the idea of setting a legal maximum level of 
leverage;
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9. Urges the Commission to establish a European private placement regime in order to 
eliminate obstacles to cross-border distribution for alternative investments.
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