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SHORT JUSTIFICATION 

In preparing this opinion for the committee on Economic and Monetary affairs your 

rapporteur has sought to focus as much as possible on the core competencies of the Legal 

Affairs Committee. This implies that several areas where your rapporteur may have strong 

views on parts of the proposal are nonetheless not covered by this opinion in order to comply 

with art 49.2 of the Rules of Procedure. Further the Legal affairs committee decided to focus 

its opinion exclusively on the issue of civil liability in order to be able to reach a broad 

consensus on one of the key elements within the competence of the committee. After long and 

careful negotiations between the political groups a compromise on civil liability was reached 

that almost resulted in a unanimous support in the committee. 

Civil liability 

It is of the greatest importance to ensure that Credit Rating Agencies comply with the rules 

laid down in this regulation. The Parliament, and indeed the Legal Affairs Committee, has 

called for the inclusion of common civil liability rules for deliberate and negligent 

infringements of the rules in this regulation. That does not however imply that any rules 

proposed can be deemed automatically acceptable. 

Your raporteur believes that a number of changes are required to create an appropriate 

balance between stakeholders and respect fundamental legal principles. 

Your rapporteur would like to clarify the role of ESMA with regards to this procedure. First 

of all a technical amendment in Article 24.2 (d) is needed to introduce the term gross 

negligence in the existing ESMA procedures for supervision of CRAs. This would align the 

current infringment procedure with the terminology used in the new liability rules. Further 

your rapporteur suggests deleting the proposed definition of gross negligence as serious 

neglect by the CRA as it would not give any added clarity as it doesn't define what constitutes 

"serious neglect". 

Your rapporteur would further like to create a link between the proposed civil liability 

proceeding and the existing supervisory measures of ESMA. Your rapporteur thus suggests 

that the court seized, unless it is apparent that it is not necessary, demand the opinion of 

ESMA and take into consideration any formal ESMA decision. This would limit the risk of 

ESMA and the courts reaching a different position on whether the regulation has been broken. 

Your rapporteur would like to amend the proposals in Article 35a.4. She does not agree that it 

would be appropriate to impose a reversed burden of proof on Credit Rating Agencies to 

demonstrate their innocence when it comes to the issue of whether an infringement had an 

impact on the resulting rating. It should be the responsibility of the investor that claims to 

have suffered an injury to demonstrate that the decision to invest depended on the erroneous 

credit rating resulting from the infringement of the regulation by the Credit Rating Agency. 

In order to provide an appropriate balance between the litigants with regards to the other 

changes by the committee your rapporteur suggests that the competent court shall be that of 

the Member State in which the investor sustaining the damage had his or her domicile when 

the damage occurred. 
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AMENDMENTS 

The Committee on Legal Affairs calls on the Committee on Economic and Monetary Affairs, 

as the committee responsible, to incorporate the following amendments in its report: 

 

Amendment  1 

Proposal for a regulation 

Article 1 – point 19 a (new) 

Regulation (EC) No 1060/2009 

Article 24 – paragraph 2 – point d 

 

Text proposed by the Commission Amendment 

 (19a) Article 24(2)(d) is replaced by the 

following: 

 "(d) whether the infringement has been 

committed intentionally, with gross 

negligence, or negligently." 

Justification 

Technical amendment to include the new definition of gross negligence introduced by the 

revision of the regulation in the analysis of the ESMA board of supervisors. 

 

Amendment  2 

Proposal for a regulation 

Article 1 – point 20 

Regulation (EC) No 1060/2009 

Article 35a 

 

Text proposed by the Commission Amendment 

1. Where a credit rating agency has 

committed intentionally or with gross 

negligence any of the infringements listed 

in Annex III having an impact on a credit 

rating on which an investor has relied when 

purchasing a rated instrument, such an 

investor may bring an action against that 

credit rating agency for any damage caused 

to that investor. 

1.  Where a credit rating agency has 

committed intentionally or with gross 

negligence any of the infringements listed 

in Annex III having an impact on a credit 

rating on which an investor has relied when 

purchasing a rated instrument, such an 

investor may bring an action against that 

credit rating agency for any resulting 

damage caused to that investor. 

2. An infringement shall be considered to 2. An infringement shall be considered to 
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have an impact on a credit rating if the 

credit rating that has been issued by the 

credit rating agency is different from the 

rating that would have been issued had the 

credit rating agency not committed that 

infringement. 

have an impact on a credit rating if the 

credit rating that has been issued by the 

credit rating agency is different from the 

rating that would have been issued had the 

credit rating agency not committed that 

infringement. 

3. A credit rating agency acts with gross 

negligence if it seriously neglects duties 

imposed upon it by this Regulation. 

3. The court seized of the matter shall, 

unless it is apparent that it is not 

necessary, seek the opinion of ESMA 

regarding the relevant infringement. Any 

formal ESMA decision on the matter at 

hand shall be taken into consideration by 

the court. 

4. Where an investor establishes facts from 

which it may be inferred that a credit 

rating agency has committed any of the 

infringements listed in Annex III, it will 

be for the credit rating agency to prove 

that it has not committed that infringement 

or that that infringement did not have an 

impact on the issued credit rating. 

4. Where an investor brings action against 

a credit rating agency for damage caused 

due to a credit rating issued in breach of 

this Regulation the burden shall be on the 

investor to prove that the infringement had 

an impact on the issued credit rating and 

that this impact influenced the investor's 

investment decision. 

5. The civil liability referred to in 

paragraph 1 shall not be excluded or 

limited in advance by agreement. Any 

clause in such agreements excluding or 

limiting the civil liability in advance shall 

be deemed null and void. 

5. The civil liability referred to in 

paragraph 1 shall not be excluded or 

limited in advance by agreement. Any 

clause in such agreements excluding or 

limiting the civil liability in advance shall 

be deemed null and void. 

 6. The competent court shall be that of the 

Member State in which the investor 

sustaining the damage had his or her 

domicile when the damage occurred. 
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