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SHORT JUSTIFICATION 

Public procurement contracts must be used to contribute to the achievement of the Single 

Market and to boost economic growth in the Member States. In Europe, public purchasers 

spend around 18% of GDP on supplies, works and services.  

 

Your rappporteur takes the view that the updating of the Directives on procurement by entities 

operating in the water, energy, transport and postal services sectors should: 

- simplify procedures to the benefit of all economic operators; 

- facilitate SME participation;  

- ensure the best possible results in terms of value for money; 

- use public funds efficiently and transparently. 

 

Your rapporteur explicitly welcomes the aims of the Commission's legislative proposal, which 

are to strengthen and update existing legislation governing procurement by entities operating 

in the water, energy, transport and postal services sectors in Europe.  

 

More specifically, your rapporteur welcomes the substance of the proposal concerning the 

aim of strengthening the legal framework relating to procurement, so that this instrument can 

be used to boost public and private investment in infrastructure and strategic services. He also 

agrees with the need to innovate and to simplify procurement procedures, in addition to 

striking a fair balance between priorities against a background of budgetary austerity and the 

need to ensure that public purchasing is effective.    

 

Your rapporteur takes the view that procurement should continue to be regulated in the 

sectors in which there is a partial opening of the markets in which the entities operate, given 

the existence of special or exclusive rights granted by the Member States concerning the 

supply to, provision or operation of networks for providing the service concerned. 

 

However, he believes that a number of changes are necessary in order to achieve the best 

possible outcome with regard to the achievement of the proposed aims: 

 

- Legal services, which are typically based on trust, are governed by stringent ethical codes 

and are linked to the traditions of Member States, should be excluded from the proposal for a 

directive, since they call for an assessment of subjective elements relating to the specific 

requirements of the client.   

 

- The inclusion of the postal sector in the proposal for a directive does not adequately take 

into account the changes which have taken place in Europe over the past few years, in 

particular the growth in competition in the market for such services, which is already the 

subject of Directive 2004/17/EC. In keeping with the rationale for the relevant rules and the 

evolution of case-law, this sector should therefore be excluded, given that there is already 

competition based on criteria such as the characteristics of the goods and services in question, the 

existence of alternatives, prices and the presence of several competitors.   
 

- With reference to recent rulings of the Court of Justice of the European Union (Judgment  of 

10 April 2008, Case C-393/05, Fourth Chamber), an interpretation has been given of the 
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definition of a body governed by public law which includes also commercial companies under 

public control. The 'industrial or commercial character', therefore, relates to the goals to be 

pursued and the needs to be met rather than to the type of organisation and activities. 
 

- The stipulation that a framework agreement may not exceed four years, even for the special 

sectors, appears to be restrictive to the extent that it might hamper, in specific cases 

(assistance agreements and plant maintenance), the efficiency of the contracting authorities. 

 

- The obligation to inform economic operators of the conduct and progress of negotiations 

with tenderers, if so requested by an economic operator, is too burdensome for contracting 

entities and infringes the tenderers' right to confidentiality. 

 

- The compulsory and no longer optional establishment of a single independent body 

responsible for the oversight and coordination of implementation activities relating to the 

directives under Article 93(1) is of undoubted value. However, such oversight should not be 

an end in itself; it should ensure that the objectives of quality, cost-effectiveness, efficiency 

and transparency laid down in the directives are achieved and should not delay or hamper the 

activity of the public authorities. 

 

AMENDMENTS 

The Committee on Legal Affairs calls on the Committee on the Internal Market and 

Consumer Protection, as the committee responsible, to incorporate the following amendments 

into its report: 

Amendment  1 

Proposal for a directive 

Recital 10 a (new) 

 

Text proposed by the Commission Amendment 

 (10a) It is also appropriate to exclude 

contracts for other services than the 

postal one, as it has been noticed that the 

postal sector is enough competitive not to 

be included in the scope of this directive. 
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Amendment  2 

Proposal for a directive 

Recital 16 

 

Text proposed by the Commission Amendment 

(16) The results of the Evaluation 

demonstrated that the exclusion of certain 

services from the full application of this 

directive should be reviewed. As a result, 

the full application of the Directive is 

extended to a number of services (such as 

hotel and legal services, which both 

showed a particularly high percentage of 

cross-border trade). 

(16) The results of the Evaluation on the 

Impact and Effectiveness of EU Public 

Procurement Legislation demonstrated 

that the exclusion of certain services from 

the full application of the Directive should 

be reviewed. As a result, the full 

application of this directive is extended to 

a number of services. 

Justification 

- Legal services, which are typically based on trust and linked to the traditions of Member 

States, should be excluded from the proposal for a directive, since they call for an assessment 

of subjective elements relating to the specific requirements of the client.  

 

Amendment  3 

Proposal for a directive 

Recital 26 

 

Text proposed by the Commission Amendment 

(26) In view of the detrimental effects on 

competition, negotiated procedures without 

a call for competition should only be used 

in very exceptional circumstances. This 

exception should be limited to cases where 

publication is either not possible, for 

reasons of force majeure in line with the 

standing case-law of the Court of Justice of 

the European Union, or where it is clear 

from the outset that publication would not 

trigger more competition, not least because 

there is objectively only one economic 

operator that can perform the contract. 

Only situations of objective exclusivity can 

justify the use of the negotiated procedure 

without a call for competition, where the 

situation of exclusivity has not been 

(26) In view of the detrimental effects on 

competition, negotiated procedures without 

a call for competition can only be used in 

very exceptional circumstances with 

adequate justification, to be sent to the 

national governance authority as defined 

by Article 93. This exception should be 

limited to cases where publication is either 

not possible, for reasons of force majeure 

in line with the standing case-law of the 

Court of Justice of the European Union, or 

where it is clear from the outset that 

publication would not trigger more 

competition, not least because there is 

objectively only one economic operator 

that can perform the contract. Only 

situations of objective exclusivity can 
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created by the contracting entity itself with 

a view to the future procurement 

procedure, and where there are no adequate 

substitutes, the availability of which should 

be assessed thoroughly. 

justify the use of the negotiated procedure 

without a call for competition, where the 

situation of exclusivity has not been 

created by the contracting entity itself with 

a view to the future procurement 

procedure, and where there are no adequate 

substitutes, the availability of which should 

be assessed thoroughly.  

 

Amendment  4 

Proposal for a directive 

Recital 49 

 

Text proposed by the Commission Amendment 

(49) Tenders that appear abnormally low in 

relation to the works, supplies or services 

might be based on technically, 

economically or legally unsound 

assumptions or practices. In order to 

prevent possible disadvantages during 

contract performance, contracting entities 

should be obliged to ask for an explanation 

of the price charged where a tender 

significantly undercuts the prices 

demanded by other tenderers. Where the 

tenderer cannot provide a sufficient 

explanation, the contracting entity should 

be entitled to reject the tender. Rejection 

should be mandatory in cases where the 

contracting entity has established that the 

abnormally low price results from non-

compliance with mandatory Union 

legislation in the fields of social, labour or 

environmental law or international labour 

law provisions. 

(49) Tenders that appear abnormally low in 

relation to the works, supplies or services 

might be based on technically, 

economically or legally unsound 

assumptions or practices. In order to 

prevent possible disadvantages during 

contract performance, contracting entities 

should be obliged to ask for an explanation 

of the price charged where a tender 

significantly undercuts the prices 

demanded by other tenderers. Where the 

tenderer cannot provide a sufficient 

explanation, the contracting entity should 

reject the tender. Rejection should be also 

mandatory in cases where the contracting 

entity has established that the abnormally 

low price results from non-compliance 

with national, international and 

European Union legislation, in particular 

in the fields of social, labour or 

environmental law. 

 

Amendment  5 

Proposal for a directive 

Recital 50 a (new) 
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Text proposed by the Commission Amendment 

 (50a) In order to ensure the correct 

functioning of public procurement, the 

subcontracting instrument must be  

correctly regulated, in order to ensure that 

the public procurement is performed in 

accordance with the bid. Subcontracting 

should be limited to a maximum of three 

consecutive vertical subcontracts without 

prejudice to more restrictive national 

legislation in this field. 

 

Amendment  6 

Proposal for a directive 

Recital 56 a (new) 

 

Text proposed by the Commission Amendment 

 (56a) Contracting entities should respect 

the delay of payment as established in 

Directive 2011/7/EU of the European 

Parliament and of the Council of 16 

February 2011 on combating late 

payment in commercial transactions1. 

 _____________ 

 1 OJ L 48, 23.2.2011, p. 1. 

 

Amendment  7 

Proposal for a directive 

Article 1 – paragraph 2 a (new) 

 

Text proposed by the Commission Amendment 

 2a. This Directive is without prejudice to 

the right of contracting entities, as defined 

in Article 4, to decide whether, how and to 

what extent they want to perform public 

functions themselves. Contracting entities 

may perform public interest tasks using 

their own resources, without being 

obliged to call on outside economic 
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operators. They may do so in cooperation 

with other contracting entities. 

 

Amendment  8 

Proposal for a directive 

Article 2 - point 4 - points a and b 

 

 

Text proposed by the Commission Amendment 

(a) It is established for or has the specific 

purpose of meeting needs in the general 

interest, not having an industrial or 

commercial character; for that purpose, a 

body which operates in normal market 

conditions, aims to make a profit, and 

bears the losses resulting from the 

exercise of its activity does not have the 

purpose of meeting needs in the general 

interest, not having an industrial or 

commercial character; 

(a) it has legal personality; 

(b) it has legal personality; (b) it is established for the specific 

purpose of meeting needs in the general 

interest, not having a merely industrial or 

commercial character; 
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Justification 

I punti a) e b) della proposta della Commissione sono diventati, per motivi legati alla 

coerenza legislativa del testo, rispettivamente i punti b) e a). Il punto a), nuovo punto b) è 

stato altresì emendato. In particolare, quest'ultima modifica si basa su recenti pronunce della 

Corte di Giustizia dell'Unione europea (Sentenza 10/04/2008 causa C - 393/05/ IV sez) nelle 

quali si riconosce un'interpretazione della definizione di organismo di diritto pubblico che 

comprende anche le società commerciali sotto controllo pubblico. Il carattere industriale o 

commerciale, riguarda, pertanto, le finalità da perseguire e i bisogni da soddisfare, piuttosto 

che il tipo di organizzazione e di attività. 

 

Amendment  9 

Proposal for a directive 

Article 2 – point 10 

 

Text proposed by the Commission Amendment 

(10) "supply contracts" means contracts 

having as their object the purchase, lease, 

rental or hire-purchase, with or without an 

option to buy, of products. A supply 

contract may include, as an incidental 

matter, siting and installation operations; 

(10) "supply contracts" means contracts 

having as their object the purchase, lease, 

rental or hire-purchase, with or without an 

option to buy, of products. A supply 

contract may include an on-demand 

contract involving multiple deliveries. A 

supply contract may include, as an 

incidental matter, siting and installation 

operations; 

Justification 

This definition of supply contracts should also include on-demand supply contracts involving 

multiple deliveries. This would govern a number of increasingly widespread contractual 

practices whereby supplies are provided in multiple deliveries according to the requirements 

of the contracting authorities throughout the duration of the contract.  

 

Amendment  10 

Proposal for a directive 

Article 10 

 

Text proposed by the Commission Amendment 

1. This Directive shall apply to activities 

relating to the provision of: 

1. This Directive shall apply to activities 

relating to the provision of postal services. 

(a) postal services;  
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(b) other services than postal services, on 

condition that such services are provided 

by an entity which also provides postal 

services within the meaning of point (b) of 

paragraph 2 and provided that the 

conditions set out in Article 27(1) are not 

satisfied in respect of the services falling 

within point (b) of paragraph 2. 

 

2. For the purpose of this Directive and 

without prejudice to Directive 97/67/EC: 

2. For the purpose of this Directive and 

without prejudice to Directive 97/67/EC: 

(a) "postal item": means an item addressed 

in the final form in which it is to be carried, 

irrespective of weight. In addition to items 

of correspondence, such items also include 

for instance books, catalogues, newspapers, 

periodicals and postal packages containing 

merchandise with or without commercial 

value, irrespective of weight; 

(a) "postal item": means an item addressed 

in the final form in which it is to be carried, 

irrespective of weight. In addition to items 

of correspondence, such items also include 

for instance books, catalogues, newspapers, 

periodicals and postal packages containing 

merchandise with or without commercial 

value, irrespective of weight; 

(b) "postal services": means services 

consisting of the clearance, sorting, routing 

and delivery of postal items. This shall 

include both services falling within as well 

as services falling outside the scope of the 

universal service set up in conformity with 

Directive 97/67/EC; 

(b) "postal services": means services 

consisting of the clearance, sorting, routing 

and delivery of postal items. This shall 

include both services falling within as well 

as services falling outside the scope of the 

universal service set up in conformity with 

Directive 97/67/EC; 

(c) "other services than postal services": 

means services provided in the following 

areas: 

 

(i) mail service management services 

(services both preceding and subsequent 

to despatch, including "mailroom 

management services"); 

 

(ii) added-value services linked to and 

provided entirely by electronic means 

(including the secure transmission of 

coded documents by electronic means, 

address management services and 

transmission of registered electronic 

mail); 

 

(iii) services concerning postal items not 

included in point (a), such as direct mail 

bearing no address; 

 

(iv) financial services, as defined in the 

CPV under the reference numbers from 
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66100000-1 to 66720000-3 and in Article 

19(c) and including in particular postal 

money orders and postal giro transfers; 

(v) philatelic services;  

(vi) logistics services (services combining 

physical delivery and/or warehousing with 

other non-postal functions). 

 

Justification 

Directive 2008/6/EC opened the postal sector up to competition also because it eliminated the 

remaining areas that were still reserved for the universal service provider. The postal sector 

has therefore gradually attained a satisfactory level of liberalisation. 

Non-postal services provided by postal operators, i.e. 'other services than postal services’, 

should therefore be excluded from the scope of the new directives. 

 

Amendment  11 

Proposal for a directive 

Article 19 – point b 

 

Text proposed by the Commission Amendment 

(b) arbitration and conciliation services; (b) legal, arbitration and conciliation 

services; 

Justification 

In view of the discretionary and trust-based nature of legal services, they should be excluded 

from the scope of this directive. 

 

Amendment  12 

Proposal for a directive 

Article 29 – paragraph 2 a (new) 

 

Text proposed by the Commission Amendment 

 The details of procurement contracts shall 

be made public. 

 

Amendment  13 
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Proposal for a directive 

Article 44 – paragraph 1 – point a 

 

Text proposed by the Commission Amendment 

(a) where no tenders or no suitable tenders 

or no requests to participate have been 

submitted in response to a procedure with a 

prior call for competition, provided that the 

initial conditions of the contract are not 

substantially altered; 

(a) where no tenders or no suitable tenders 

or no requests to participate have been 

submitted in response to a procedure with a 

prior call for competition, provided that the 

initial conditions of the contract are not 

altered and providing adequate 

justifications to the oversight body 

referred to in Article 93; 

 

Amendment  14 

Proposal for a directive 

Article 58 – paragraph 1 – subparagraph 1 

 

Text proposed by the Commission Amendment 

1. Contracting entities may take account of 

variants which are submitted by a tenderer 

and meet the minimum requirements 

specified by the contracting entities. 

1. Contracting entities may take account of 

variants which are submitted by a tenderer 

where they meet the minimum 

requirements specified by the contracting 

entities and do not exceed 1/6 of the 

overall price agreed upon. 

Justification 

An unscrupulous use of variants could distort competition and create problems of legal 

certainty. A specific provision should be introduced to provide for a maximum permissible 

price for variants.  National legislation provides benchmarks in this regard, confirming the 

effectiveness of such a provision. 

 

 

Amendment  15 

Proposal for a directive 

Article 59 – paragraph 1 – subparagraph 2 

 

Text proposed by the Commission Amendment 

Contracting entities shall indicate, in the 

contract notice, in the invitation to confirm 

Contracting entities shall indicate, in the 

contract notice, in the invitation to confirm 
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interest, or, where the means of calling for 

competition is a notice on the existence of 

a qualification system, in the invitation to 

tender or to negotiate, whether tenders are 

limited to one or more lots only. 

interest, or, where the means of calling for 

competition is a notice on the existence of 

a qualification system, in the invitation to 

tender or to negotiate, whether tenders are 

limited to one or more lots only and if they 

are not subdivided into lots, providing a 

specific explanation for this. 

 

Amendment  16 

Proposal for a directive 

Article 65 – paragraph 3 

 

Text proposed by the Commission Amendment 

3. Calls for competition within the meaning 

of Article 39(2) shall be published in full in 

an official language of the Union as chosen 

by the contracting entity. That language 

version shall constitute the sole authentic 

text. A summary of the important 

elements of each notice shall be published 

in the other official languages. 

3. Calls for competition within the meaning 

of Article 39(2) shall be published in full in 

an official language of the Union as chosen 

by the contracting entity. That language 

version shall constitute the sole authentic 

text.  

Justification 

The requirement to publish a summary of the important elements of each notice in all the 

official languages of the EU is unsustainable owing to time constraints, costs and legal 

certainty.  

 

Amendment  17 

Proposal for a directive 

Article 69 - paragraph 2 - point d 

 

Text proposed by the Commission Amendment 

(d) any tenderer that has made an 

admissible tender of the conduct and 

progress of negotiations and dialogue 

with tenderers. 

deleted 
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Justification 

- The obligation to inform economic operators of the conduct and progress of negotiations 

with tenderers, if so requested by an economic operator, is too burdensome for contracting 

entities and infringes the tenderers' right to confidentiality. 

 

Amendment  18 

Proposal for a directive 

Article 70 – paragraph 7 

 

Text proposed by the Commission Amendment 

7. The Commission shall be empowered to 

adopt delegated acts in accordance with 

Article 98 to amend the list in Annex XIV, 

where necessary due to the conclusion of 

new international agreements or 

modification of existing international 

agreements. 

7. The Commission shall be empowered to 

adopt delegated acts in accordance with 

Article 98 to complement the list in Annex 

XIV, where necessary due to the 

conclusion of new international agreements 

or modification of existing international 

agreements. 

 

Amendment  19 

Proposal for a directive 

Article 73 – paragraph 1 – subparagraph 1 

 

Text proposed by the Commission Amendment 

1. Where the objective rules and criteria for 

the exclusion and selection of economic 

operators requesting qualification in a 

qualification system include requirements 

relating to the economic and financial 

capacity of the economic operator, or to its 

technical and professional abilities, the 

economic operator may where necessary 

rely on the capacity of other entities, 

whatever the legal nature of the link 

between itself and those entities. In this 

case the economic operator shall prove to 

the contracting entity that those resources 

will be available to it throughout the period 

of the validity of the qualification system, 

for example by producing an undertaking 

by those entities to that effect. In the case 

1. Where the objective rules and criteria for 

the exclusion and selection of economic 

operators requesting qualification in a 

qualification system include requirements 

relating to the economic and financial 

capacity of the economic operator, or to its 

technical and professional abilities, the 

economic operator may where necessary 

rely only on the material capacity of other 

entities, with due regard for the legal 

nature of the link between itself and those 

entities. In this case the economic operator 

shall prove to the contracting entity that 

those resources will be available to it 

throughout the period of the validity of the 

qualification system, for example by 

producing an undertaking by those entities 
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of economic and financial standing, 
contracting entities may require that the 

economic operator and those entities are 

jointly liable for the execution of the 

contract. 

to that effect. Contracting entities shall 

require that the economic operator and 

those entities are jointly liable for the 

execution of the contract. 

Justification 

To ensure legal and economic certainty in the award and performance of contracts, the use of 

the opportunity to rely on the capacities of other entities should be restricted to the 

acquisition of only material requirements; joint liability should also be strengthened between 

economic operators and those on whom they rely for performance of the contract, by making 

it mandatory. This can only be achieved if there is a legal relationship between the two 

parties. 

 

Amendment  20 

Proposal for a directive 

Article 73 – paragraph 1 a (new) 

 

Text proposed by the Commission Amendment 

 1a. The fulfilment of pooling 

requirements may not be used at the same 

time by the assisting and benefiting 

entities. 

 

Amendment  21 

Proposal for a directive 

Article 74 – paragraph 1 – subparagraph 1 

 

Text proposed by the Commission Amendment 

1. The objective rules and criteria for the 

exclusion and selection of economic 

operators requesting qualification in a 

qualification system and the objective rules 

and criteria for the exclusion and selection 

of candidates and tenderers in open, 

restricted or negotiated procedures or in 

innovation partnerships may include the 

exclusion grounds listed in Article 55 of 

Directive 2004/18 on the terms and 

conditions set out therein. 

1. The objective rules and criteria for the 

exclusion and selection of economic 

operators requesting qualification in a 

qualification system and the objective rules 

and criteria for the exclusion and selection 

of candidates and tenderers in open, 

restricted or negotiated procedures or in 

innovation partnerships shall include the 

exclusion grounds listed in Article 55 of 

Directive [.../.../EU][on public 

procurement] on the terms and conditions 

set out therein. 
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Amendment  22 

Proposal for a directive 

Article 74 – paragraph 1 – subparagraph 2 

 

Text proposed by the Commission Amendment 

Where the contracting entity is a 

contracting authority, those criteria and 

rules shall include the exclusion grounds 

listed in Article 55(1) and (2) of Directive 

2004/18 on the terms and conditions set 

out in that Article. 

deleted 

 

Amendment  23 

Proposal for a directive 

Article 76  

 

Text proposed by the Commission Amendment 

1. Without prejudice to national laws, 

regulations or administrative provisions on 

the remuneration of certain services, the 

criteria on which contracting entities shall 

base the award of contracts shall be one of 

the following: 

1. Without prejudice to national laws, 

regulations or administrative provisions on 

the remuneration of certain services, the 

criterion on which contracting entities 

shall base the award of contracts shall be 

that of the most economically 

advantageous tender. 

(a) the most economically advantageous 

tender; 

 

(b) the lowest cost.  

Costs may be assessed, at the choice of the 

contracting entity, on the basis of the 

price only or using a cost-effectiveness 

approach, such as a life-cycle costing 

approach, under the conditions set out in 

Article 77. 

 

2. The most economically advantageous 

tender referred to in point (a) of paragraph 

1) from the point of view of the 

contracting entity shall be identified on 

the basis of criteria linked to the subject-

matter of the contract in question. 

2. The contracting entity shall assess the 

most economically advantageous tender 

referred to in paragraph 1) on the basis of 

criteria linked to the subject-matter of the 

contract in question. 
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Those criteria shall include in addition to 

the price or costs referred to in point (b) of 

paragraph 1, other criteria linked to the 

subject-matter of the contract in question, 

such as: 

Those criteria shall include in addition to 

the price or costs, other criteria linked to 

the subject-matter of the contract in 

question. 

 Costs may be assessed using a cost-

effectiveness approach, such as a life-

cycle costing approach, under the 

conditions set out in Article 77. 

 Price/cost criterion may be the decisive 

award criterion in case of standardized 

products and services whose content can 

be predetermined by its own nature. 

 Other criteria may include: 

(a) quality, including technical merit, 

aesthetic and functional characteristics, 

accessibility, design for all users, 

environmental characteristics and 

innovative character; 

(a) quality, including technical merit, 

aesthetic and functional characteristics, 

accessibility, design for all users, 

environmental and social characteristics 

and innovative character; 

(b) for service contracts and contracts 

involving the design of works, the 

organisation, qualification and experience 

of the staff assigned to performing the 

contract in question may be taken into 

consideration, with the consequence that, 

following the award of the contract, such 

staff may only be replaced with the consent 

of the contracting entity which must verify 

that replacements ensure equivalent 

organisation and quality; 

(b) for service contracts and contracts 

involving the design of works, the 

organisation, qualification and experience 

of the staff assigned to performing the 

contract in question shall be taken into 

consideration, with the consequence that, 

following the award of the contract, such 

staff may only be replaced with the consent 

of the contracting entity which must verify 

that replacements ensure equivalent 

organisation and quality 

(c) after-sales service and technical 

assistance, delivery date and delivery 

period or period of completion, 

commitments with regard to parts and 

security of supply; 

(c) after-sales service and technical 

assistance, delivery date and delivery 

period or period of completion, 

commitments with regard to parts and 

security of supply; 

(d) the specific process of production or 

provision of the requested works, supplies 

or services or of any other stage of its life 

cycle, as referred to in point 22 of Article 

2, to the extent that those criteria are 

specified in accordance with paragraph 4 

and they concern factors directly involved 

in those processes and characterise the 

specific process of production or provision 

of the requested works, supplies or 

(d) the specific process of production or 

provision of the requested works, supplies 

or services or of any other stage of its life 

cycle, as referred to in point 22 of Article 

2, to the extent that those criteria are 

specified in accordance with paragraph 4 

and they concern factors directly involved 

in those processes and characterise the 

specific process of production or provision 

of the requested works, supplies or 
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services. services. 

3. Member States may provide that the 

award of certain types of contracts shall 

be based on the most economically 

advantageous tender referred to in point 

(a) of paragraph 1 and in paragraph 2. 

 

4. Award criteria shall not confer an 

unrestricted freedom of choice on the 

contracting entity. They shall ensure the 

possibility of effective competition and 

shall be accompanied by requirements 

which allow the information provided by 

the tenderers to be effectively verified. 

Contracting entities shall verify effectively, 

on the basis of the information and proof 

provided by the tenderers, whether the 

tenders meet the award criteria. 

4. Award criteria shall ensure effective 

competition and shall be accompanied by 

requirements which allow the information 

provided by the tenderers to be effectively 

verified. Contracting entities shall verify, 

on the basis of the information and proof 

provided by the tenderers, whether the 

tenders meet the award criteria. 

5. In the case referred to in point (a) of 

paragraph 1, the contracting entity shall 

specify the relative weighting which it 

gives to each of the criteria chosen to 

determine the most economically 

advantageous tender. 

5. The contracting entity shall specify the 

relative weighting which it gives to each of 

the criteria chosen to determine the most 

economically advantageous tender. 

Those weightings may be expressed by 

providing for a range with an appropriate 

maximum spread. 

Those weightings may be expressed by 

providing for a range with an appropriate 

maximum spread. 

Where weighting is not possible for 

objective reasons, the contracting entity 

shall indicate the criteria in descending 

order of importance. 

Where weighting is not possible for 

objective reasons, the contracting entity 

shall indicate the criteria in descending 

order of importance. 

The relative weighting or order of 

importance shall be specified, as 

appropriate, in the notice used as a means 

of calling for competition, in the invitation 

to confirm interest, in the invitation to 

tender or to negotiate, or in the 

specifications. 

The relative weighting or order of 

importance shall be specified, as 

appropriate, in the notice used as a means 

of calling for competition, in the invitation 

to confirm interest, in the invitation to 

tender or to negotiate, or in the 

specifications. 

 

Amendment  24 

Proposal for a directive 

Article 77 – paragraph 3 – subparagraph 1 
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Text proposed by the Commission Amendment 

Whenever a common methodology for the 

calculation of life-cycle costs is adopted as 

part of a legislative act of the Union, 

including by delegated acts pursuant to 

sector specific legislation, it shall be 

applied where life-cycle costing is 

included in the award criteria referred to in 

Article 76 (1). 

Whenever a common methodology for the 

calculation of life-cycle costs is adopted as 

part of a legislative act of the Union, 

including by delegated acts pursuant to 

sector specific legislation, it shall be 

applied in accordance with the award 

criteria referred to in Article 76(1). 

 

Amendment  25 

Proposal for a directive 

Article 81 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. Member States may provide that, at the 

request of the subcontractor and where the 

nature of the contract so allows, the 

contracting entity shall transfer due 

payments directly to the subcontractor for 

services, supplies or works provided to the 

main contractor. In such case, Member 

States shall put in place appropriate 

mechanisms permitting the main contractor 

to object to undue payments. The 

arrangements concerning that mode of 

payment shall be set out in the procurement 

documents. 

2. Member States may provide that, if 

requested by the subcontractor and where 

the nature of the contract so allows, the 

contracting entity shall transfer due 

payments directly to the subcontractor for 

services, supplies or works provided to the 

main contractor. In such case, Member 

States shall put in place appropriate 

mechanisms permitting the main contractor 

to object to undue payments. The 

arrangements concerning that mode of 

payment shall be set out in the procurement 

documents. 

 

Amendment  26 

Proposal for a directive 

Article 82 – paragraph 4  

 

Text proposed by the Commission Amendment 

4. Where the value of a modification can 

be expressed in monetary terms, the 

modification shall not be considered to be 

substantial within the meaning of 

paragraph 1, where its value does not 

exceed the thresholds set out in Article 12 

4. Where the value of a modification can 

be expressed in monetary terms, the 

modification shall not be considered to be 

substantial within the meaning of 

paragraph 1, where its value does not 

exceed the thresholds set out in Article 12 
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and where it is below 5% of the price of 

the initial contract, provided that the 

modification does not alter the overall 

nature of the contract. Where several 

successive modifications are made, the 

value shall be assessed on the basis of the 

cumulative value of the successive 

modifications. 

and where it is below 10% of the price of 

the initial contract, provided that the 

modification does not alter the overall 

nature of the contract. Where several 

successive modifications are made, the 

value shall be assessed on the basis of the 

cumulative value of the successive 

modifications. 

Justification 

The proposal limits to 5% of the value of the contract any modifications that might be made 

during the performance of the contract. This limitation is too restrictive. The limit should 

therefore be raised, so that it may not exceed 10% of the overall price.  

 

Amendment  27 

Proposal for a directive 

Article 86 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. Member States shall ensure that 

contracting entities may take into account 

the need to ensure quality, continuity, 

accessibility, availability and 

comprehensiveness of the services, the 

specific needs of different categories of 

users, the involvement and empowerment 

of users and innovation. Member States 

may also provide that the choice of the 

service provider shall not be made solely 

on the basis of the price for the provision 

of the service. 

2. Member States shall ensure that 

contracting entities may take into account 

the need to ensure quality, continuity, 

accessibility, availability and 

comprehensiveness of the services, the 

specific needs of different categories of 

users, the involvement and empowerment 

of users and innovation and consumers’ 

protection and social inclusion. Member 

States may also provide that the choice of 

the service provider shall not be made 

solely on the basis of the price for the 

provision of the service. 

 

Amendment  28 

Proposal for a directive 

Article 93 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. Member States shall appoint a single 

independent body responsible for the 

oversight and coordination of 

1. In accordance with their national or 

federal structure, Member States shall 

appoint one or more independent bodies 
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implementation activities (hereinafter "the 

oversight body"). Member States shall 

inform the Commission of their 

designation.  

responsible for the oversight and 

coordination of implementation activities 

(hereinafter "the oversight bodies"). 

Member States shall inform the 

Commission of their designation.  

 Member States that already have in place 

independent bodies can retain these 

bodies as long as they fulfil all 

responsibilities as stated below. 

 

Amendment  29 

Proposal for a directive 

Article 93 – paragraph 3 – subparagraph 1 – point f a (new) 

 

Text proposed by the Commission Amendment 

 (fa) examining the reports issued by the 

contracting entities that intend to resort to 

a negotiated procedure without 

publication; 

 

Amendment  30 

Proposal for a directive 

Article 93 – paragraph 3 – subparagraph 1 – point b 

 

Text proposed by the Commission Amendment 

(b) providing legal advice to contracting 

entities on the interpretation of public 

procurement rules and principles and on 

the application of public procurement 

rules in specific cases; 

deleted 

Justification 

Legal services have always been based upon a relationship of trust with the professional in 

question, underpinned by the latter's professional skills and governed by stringent 

professional ethical codes.  They cannot therefore be assigned to a public oversight body and 

neither should they fall within the scope of this directive.  
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Amendment  31 

Proposal for a directive 

Article 93 – paragraph 3 – subparagraph 1 – point c 

 

Text proposed by the Commission Amendment 

(c) issuing own initiative opinions and 

guidance on questions of general interest 

pertaining to the interpretation and 

application of public procurement rules, on 

recurring questions and on systemic 

difficulties related to the application of 

public procurement rules, in the light of the 

provisions of this Directive and of the 

relevant case-law of the Court of Justice of 

the European Union; 

(c) drawing up guidelines on questions of 

general interest pertaining to the 

interpretation and application of public 

procurement rules, on recurring questions 

and on systemic difficulties related to the 

application of public procurement rules, in 

the light of the provisions of this Directive 

and of the relevant case-law of the Court of 

Justice of the European Union; 

Justification 

The new wording proposed is more relevant to the remit of the body, which is to monitor the 

implementation and application of the rules.  

 

Amendment  32 

Proposal for a directive 

Article 93 – paragraph 3 – subparagraph 3 

 

Text proposed by the Commission Amendment 

Member States shall empower the 

oversight body to seize the jurisdiction 

competent according to national law for the 

review of contracting entities' decisions 

where it has detected a violation in the 

course of its monitoring and legal advising 

activity. 

Member States shall empower the 

oversight body to seize the jurisdiction 

competent according to national law for the 

review of contracting entities' decisions 

where it has detected a violation in the 

course of its monitoring activity. 

 

Amendment  33 

Proposal for a directive 

Article 96 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. Member States shall make available deleted 
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technical support structures in order to 

provide legal and economic advice, 

guidance and assistance to contracting 

authorities in preparing and carrying out 

procurement procedures. Member States 

shall also ensure that each contracting 

authority can obtain competent assistance 

and advice on individual questions. 

Justification 

Legal services have always been based upon a relationship of trust with the professional in 

question, underpinned by the latter's professional skills and governed by stringent 

professional ethical codes.   They cannot therefore be assigned to a public oversight body and 

neither should they fall within the scope of this directive.  

 

Amendment  34 

Proposal for a directive 

Annex 14 – indent 1 a (new) 

 

Text proposed by the Commission Amendment 

 - Convention 94 on Labour Clauses in 

Public Contracts; 
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