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SHORT JUSTIFICATION 

 

1. Introduction 

 

Despite the major importance of public procurement, EU legislation does not provide for a 

specific legal regime for the award of concession contracts1. The absence of any Community 

rules gives rise to major economic inefficiencies and is detrimental to contracting authorities 

and entities, economic operators and service users2. Economic operators are faced with an 

unlevel playing field, which often results in unfair practices being employed or even in 

corruption3. 

 

The proposal for a directive therefore aims to achieve the two basic objectives of increasing 

legal certainty and improving access to concessions markets for European enterprises. To that 

end, it clarifies the applicable legal framework and introduces rules that increase the 

transparency and fairness of award procedures.   

 

2. Position of the rapporteur for opinion 

 

Preliminary remarks and priorities 

 

The rapporteur for opinion agrees with the objectives sought by the Commission in the 

proposal for a regulation and, contrary to certain opinions4, sees a need for EU legislation in 

                                                 
1 Indeed, works concessions are awarded in accordance with basic provisions in Directive 2004/18/EC on the 

coordination of procedures for the award of public works contracts, public supply contracts and public service 

contracts. Service concessions, on the other hand, are only covered by the general principles of the Treaty on the 

Functioning of the European Union in the areas of economic freedoms, non-discrimination, transparency, equal 

treatment, proportionality and mutual recognition. 
2 According to the Commission’s impact study, legal uncertainty concerns both the definition of concession and 

the legal regime applicable. Although the Court has explained that the essential feature of a concession is the risk 

inherent in the exploitation of a work or a service which the concession holder has to bear, certain fundamental 

components of the definition, such as the level and type of risk, are still undefined. Furthermore, the precise 

content of the obligations of transparency and non-discrimination arising from the Treaty remains unclear. The 

impact study can be accessed on the internet at the following address: 

http://ec.europa.eu/internal_market/publicprocurement/docs/concessions/SEC2011_1588_en.pdf. As regards the 

adverse economic effects arising from the closure of a market, see S. Saussier (2012): "An Economic Analysis of 

the Closure of Markets and other Dysfunctions in the Awarding of Concession Contracts". The study, which was 

commissioned by Parliament, can be accessed via the following link: 

http://www.europarl.europa.eu/document/activities/cont/201206/20120626ATT47717/20120626ATT47717EN.p

df. 
3 Cf. Soreide, Tina (2012): "Risks of Corruption and Collusion in the Awarding of Concessions Contracts". The 

study, which was commissioned by Parliament, can be accessed via the following link: 

http://www.europarl.europa.eu/document/activities/cont/201206/20120626ATT47717/20120626ATT47717EN.p

df. 
4 Under Article 6 of Protocol No 2 on the application of the principles of subsidiarity and proportionality, 

national parliaments may forward a reasoned opinion setting out why they consider that a given proposal does 

not conform to the principle of subsidiarity.  The European Parliament has to date received three reasoned 

opinions concerning the Directive on the award of concession contracts from the Austrian Bundesrat, the 

German Bundesrat and the Spanish Cortes Generales. 

http://ec.europa.eu/internal_market/publicprocurement/docs/concessions/SEC2011_1588_en.pdf
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this field in order to guarantee convergence of the rules and equal access to EU concessions 

markets. 

 

In that connection, the rapporteur for opinion points to the need for clear rules, especially in 

the following fields: 

 

- a more precise definition of concession contracts, with special reference to the notion of 

operational risk1; 

- concrete and relevant requirements applicable to the award process2; 

- specific rules in cases of modification of concessions3; and 

- suitable provisions for increasing the transparency and fairness of award procedures. 

 

Having said this, the rapporteur for opinion feels that any form of over-regulation should be 

avoided in order to ensure effective and uniform application of the rules.  To that end, the 

rapporteur for opinion has pursued two parallel objectives: 

 

- simplification of the provisions introduced by the Directive in the interests of their 

easy and cohesive transposition; and 

- striking the right balance between the need to ensure equal access and equal treatment 

and the need for the contracting authorities and entities to retain a certain degree of 

flexibility4 (see amendments 5 to 13).   

 

Proposed amendments  

 

The rapporteur for opinion considers that the proposal sometimes regulates the award of 

concession contracts inadequately, applying to them the same criteria as would apply to 

public procurement contracts.  Since concession contracts are of a different nature, the 

rapporteur for opinion proposes that the following provisions be amended:  

 

- removal of the intermediate thresholds laid down in Article 5, which are of no added 

value and are liable to make it needlessly difficult to circumscribe the scope of the 

Directive (see amendments 17 and 30); 

- simplification of the calculation method, removing the distinctions between works 

concessions and service concessions in the light of the fact that many of the 

concessions are ‘mixed’ in nature and introducing a common principle for the 

                                                 
1 Some 13 of the 25 rulings of the Court of Justice on the award of concession contracts concern clarification of 

the notion of concession.  
2 Although Court of Justice, in its ruling on Case No C-324/98 – Teleaustria, found that competent authorities 

must adhere to the principles of the Treaty during the award phase, the Court did not set out sufficiently clearly 

the details of those governing principles.  
3 As shown in the impact study conducted by the Commission (op. cit. p. 13), the requirements applicable to the 

modifying of contracts are a major cause of legal uncertainty among operators.  
4 A concessionaire takes on a different risk than a contractor, and one which is not limited to the provision of 

goods or services in line with set quantitative and qualitative criteria, but also extends to the actual profitability 

of the work and/or service. A concessionaire is therefore asked to take on a qualified entrepreneurial risk on the 

value of something ultimately being offered to someone other than the awarding body: the end user. In the light 

of the fact that end user behaviour can only partially be predicted, this generates a specific market risk arising 

from the trilateral concession relationship of concessionary-awarding body-end user (cf. Goisis: "Concessioni di 

costruzione e gestione di lavori e concessioni di servizi", IUS Publicum, June 2011, p.2-9).  
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calculation of ‘estimated value’ that relates to the pre-tax turnover for the whole of the 

contractual period (see amendments 8, 9, 18, 19, 20, 21, 22 and 23); 

- Llimitation of the duration of the concession to the time estimated to be necessary for 

the concessionaire to recoup the investments made and make a reasonable return on 

investment (see amendments 10 e 24); 

- adaptation of the award criteria to the type of concession contract, thereby ensuring a 

certain degree of flexibility which, at the same time does not allow unconditional 

freedom of choice to the awarding body or public entity (see amendments 11, 12, 16, 

35, 44, 46, 47 and 48); 

 

With a view to simplifying the rules introduced by the Directive and to avoid any form of 

over-regulation, the rapporteur for opinion proposes that any superfluous type of rule be 

removed and, insofar as this is possible, that multiple provisions be incorporated together 

under one Article (see amendments 26, 27, 28, 41 and 43). To that end, the rapporteur for 

opinion proposes that it be obligatory to decide on the rules and laws applicable to joint 

concessions between the awarding authorities or awarding bodies of different Member States 

in order to avoid legal uncertainty and needless appeals (see amendments 31,32 and 33); 

 

Lastly, the rapporteur for opinion considers that this Directive can make a substantial 

contribution to the implementation of policies aimed at high employment rates, adequate 

social protection and a high level of education, training and healthcare (see amendments 1 and 

3). To that end, the rapporteur for opinion proposes that the awarder have the possibility of 

including criteria relating to the environment, social issues and innovation and, where 

appropriate, to the implementation of policies to promote sustainable economic growth and 

greater social cohesion (see amendments  4, 14 and 15). 

 

AMENDMENTS 

The Committee on Legal Affairs calls on the Committee on the Internal Market and 

Consumer Protection, as the committee responsible, to incorporate the following amendments 

in its report: 

 

Amendment  1 

Proposal for a directive 

Citation 1 

 

Text proposed by the Commission Amendment 

Having regard to the Treaty on the 

Functioning of the European Union, and in 

particular Article 53 (1), Article 62 and 

Having regard to the Treaty on the 

Functioning of the European Union, and in 

particular Article 14, Article 53(1), Article 
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Article 114 thereof, 62 and Article 114 as well as Protocol No 

26 thereof, 

 

Amendment  2 

Proposal for a directive 

Recital 2 

 

Text proposed by the Commission Amendment 

(2) Public procurement plays a key role in 

the Europe 2020 strategy as one of the 

market-based instruments to be used to 

achieve a smart, sustainable and inclusive 

growth while ensuring the most efficient 

use of public funds. The award of works 

concessions is presently subject to basic 

rules of Directive 2004/18/EC of the 

European Parliament and of the Council 

of 31 March 2004 on the coordination of 

procedures for the award of public works 

contracts, public supply contracts and 

public service contracts while the award 

of services concessions with a cross-

border interest is subject to the principles 

of the Treaty, and in particular the 

principle of free movement of goods, 

freedom of establishment and freedom to 

provide services as well as to the 

principles deriving therefrom such as 

equal treatment, non-discrimination, 

mutual recognition, proportionality and 

transparency. There is a risk of legal 

uncertainty related to different 

interpretations of the principles of the 

Treaty by national legislators and of wide 

disparities among the legislations of 

different Member States. Such risk has 

been confirmed by the extensive case law 

of the Court of Justice of the European 

Union but which has only partially 

addressed certain aspects of the award of 

concession contracts. Hence, a uniform 

concretisation of the Treaty principles 

across all Member States and the 

elimination of discrepancies in their 

understanding following therefrom is 

(2) Public procurement plays a key role in 

the Europe 2020 strategy as one of the 

market-based instruments to be used to 

achieve a smart, sustainable and inclusive 

growth while ensuring the most efficient 

use of public funds. In this context, 

concession contracts represent important 

instruments in the long-term structural 

development of infrastructures and 

strategic services. Accordingly, they 

smooth the progress of competition within 

the internal market, enhancing private 

sector expertise, achieving efficiency and 

delivering innovation.  
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necessary at the Union level in order to 

eliminate persisting distortions of the 

Internal Market. 

 

Amendment  3 

Proposal for a directive 

Recital 2 a (new) 

 

Text proposed by the Commission Amendment 

 (2a) The award of works concessions is 

presently subject to basic rules of 

Directive 2004/18/EC of the European 

Parliament and of the Council of 31 

March 2004 on the coordination of 

procedures for the award of public works 

contracts, public supply contracts and 

public service contracts1 while the award 

of services concessions with a cross-

border interest is subject to the principles 

of the Treaty on  the Functioning of the 

European Union (TFEU), and in 

particular the principles of free movement 

of goods, freedom of establishment and 

freedom to provide services as well as to 

the principles deriving therefrom such as 

equal treatment, non-discrimination, 

mutual recognition, proportionality and 

transparency. There is a risk of legal 

uncertainty related to different 

interpretations of the principles of the 

TFEU by national legislators and of wide 

disparities between the legislation of 

different Member States. Such risk has 

been confirmed by the extensive case-law 

of the Court of Justice of the European 

Union but which has only partially 

addressed certain aspects of the award of 

concession contracts.  

 _______________ 

 1 OJ L 134, 30.4.2004, p. 114. 
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Amendment  4 

Proposal for a directive 

Recital 2 b (new) 

 

Text proposed by the Commission Amendment 

 (2b) Hence, this Directive aims at 

achieving a uniform application of the 

Treaty principles across all Member 

States in order to ensure legal certainty, 

eliminate persisting distortions of the 

internal market, increase the efficiency of 

public spending, facilitate equal access 

and fair participation of SMEs in the 

award of concession contracts, both at 

local and Union-wide level, and support 

the achievement of sustainable public 

policy objectives. 

 

Amendment  5 

Proposal for a directive 

Recital 2 c (new) 

 

Text proposed by the Commission Amendment 

 (2c) Furthermore, this Directive aims at 

supporting the implementation of policies 

linked to the promotion of a high level of 

employment, the guarantee of adequate 

social protection, the fight against social 

exclusion, and a high level of education, 

training and protection of human health. 

Accordingly, this Directive contributes to 

attaining those objectives by ensuring that 

social criteria relating to working 

conditions, social protection and public 

health are embedded at all stages of the 

procurement procedure. 

 

Amendment  6 

Proposal for a directive 

Recital 3 
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Text proposed by the Commission Amendment 

(3) This Directive should not in any way 

affect the freedom of Member States or 

public authorities to decide on the direct 

provision of works or services to the public 

or on the outsourcing of such provision to 

third parties. Member States or public 

authorities should remain free to define the 

characteristics of the service to be 

provided, including any conditions 

regarding the quality or price of the 

services, in order to pursue their public 

policy objectives. 

(3) This Directive should guarantee the 

freedom of Member States or public 

authorities to decide on the direct provision 

of works or services to the public or on the 

outsourcing of such provision to third 

parties. Member States or public 

authorities should remain free to define the 

characteristics of the service to be provided 

and to decide whether, how and to what 

extent they want to perform public 

functions themselves, including any 

conditions regarding the quality or price of 

the services, in order to pursue their public 

policy objectives. Accordingly, this 

Directive should not affect the freedom of 

Member States to define, in conformity 

with Article 14 TFEU and Protocol No. 

26 annexed to the Treaty, what they 

consider to be services of general 

economic interest, how those services 

should be organised and financed, in 

compliance with the State aid rules, and 

what specific obligations they should be 

subject to. 

 

Amendment  7 

Proposal for a directive 

Recital 4 

 

Text proposed by the Commission Amendment 

(4) For concessions above a certain value, 

it is appropriate to provide for a minimum 

coordination of national procedures for the 

award of such contracts based on principles 

of the Treaty so as to guarantee the 

opening-up of concessions to competition 

and adequate legal certainty. Those 

coordinating provisions should not go 

beyond what is necessary in order to 

achieve the aforementioned objectives. 

However, Member States should be 

allowed to complete and develop further 

(4) For concessions above a certain value, 

it is appropriate to provide for a minimum 

coordination of national procedures for the 

award of such contracts based on principles 

of the Treaty so as to guarantee the 

opening-up of concessions to competition 

and adequate legal certainty. Those 

coordinating provisions should not go 

beyond what is necessary in order to 

achieve the aforementioned objectives and 

guarantee a certain degree of flexibility. 

Accordingly, Member States should be 
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those provisions if they find it appropriate 

notably to better ensure compliance with 

the principles above. 

allowed to complete and develop further 

those provisions if they find it appropriate 

notably to better ensure compliance with 

the principles above. 

 

Amendment  8 

Proposal for a directive 

Recital 7 

 

Text proposed by the Commission Amendment 

(7) Difficulties related to the interpretation 

of the concepts of concession and public 

contract have been source of continued 

legal uncertainty among stakeholders and 

have given rise to numerous judgments of 

the Court of Justice of the European Union 

on this subject. Therefore, the definition 

of concession should be clarified, in 

particular by referring to the concept of 

substantial operating risk. The main 

feature of a concession, the right to exploit 

the works or services, always implies the 

transfer to the concessionaire of an 

economic risk involving the possibility that 

it will not recoup the investments made and 

the costs incurred in operating the works or 

services awarded. The application of 

specific rules governing the award of 

concessions would not be justified if the 

contracting authority or entity relieved the 

contractor of any potential loss, by 

guaranteeing a minimal revenue, equal or 

higher to the costs that the contractor has to 

incur in relation with the performance of 

the contract. At the same time it should be 

made clear that certain arrangements 

which are fully paid by a contracting 

authority or a contracting entity should 

qualify as concessions where the 

recoupement of the investements and 

costs incurred by the operator for 

execution the work or provididng the 

service depends on the actual demand for 

or the availability of the service or asset. 

(7) Difficulties related to the interpretation 

of the concepts of concession and public 

contract have been source of continued 

legal uncertainty and have given rise to 

numerous judgments of the Court of 

Justice of the European Union on this 

subject. In view of the fact that the right to 

exploit the works or services always 

implies the transfer to the concessionaire of 

an economic risk, involving the possibility 

that it will not recoup the investments 

made and the costs incurred in operating 

the works or services awarded, the 

definition of concession should be 

clarified and related to the concept of 

substantial economic risk. The application 

of specific rules governing the award of 

concessions would not be justified if the 

contracting authority or entity relieved the 

contractor of any potential loss, by 

guaranteeing a minimal revenue, equal or 

higher to the costs that the contractor has to 

incur in relation with the performance of 

the contract.  
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Amendment  9 

Proposal for a directive 

Recital 7 a (new) 

 

Text proposed by the Commission Amendment 

 (7a) With reference to the substantial 

operating risk, it should be made clear 

that certain arrangements which are fully 

paid by a contracting authority or a 

contracting entity should qualify as 

concessions where the recoupment of the 

investments and costs incurred by the 

operator for execution the work or 

providing the service depends on the 

actual demand for or the availability of 

the service or asset.  

 

Amendment  10 

Proposal for a directive 

Recital 9 a (new) 

 

Text proposed by the Commission Amendment 

 (9a) The estimated value of the 

concession is a crucial factor in the award 

of a concession contract. In order to avoid 

uncertainty among the contracting 

parties, it is necessary to lay down a 

common principle for calculation of such 

value. To that end, the estimated value of 

the concession should be based on the 

additional annual turnover from the 

beginning of the concession contract until 

its end. 

 

Amendment  11 

Proposal for a directive 

Recital 11 
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Text proposed by the Commission Amendment 

(11) To ensure a real opening up of the 

market and a fair balance in the application 

of concession award rules in the water, 

energy, transport and postal services 

sectors it is necessary for the entities 

covered to be identified on a basis other 

than their legal status. It should be 

ensured, therefore, that the equal 

treatment of contracting entities operating 

in the public sector and those operating in 

the private sector is not prejudiced. It is 

also necessary to ensure, in keeping with 

Article 345 of the Treaty, that the rules 

governing the system of property 

ownership in Member States are not 

prejudiced. 

(11) To ensure a real opening up of the 

market and a fair balance in the application 

of concession award rules in the water, 

energy, transport and postal services 

sectors it is necessary for the entities 

covered to be clearly identified in the light 

of the particular tasks laid down by the 

public authorities. It is also necessary to 

ensure, in keeping with Article 345 of the 

Treaty, that the rules governing the system 

of property ownership in Member States 

are not prejudiced. 

 

Amendment  12 

Proposal for a directive 

Recital 18 

 

Text proposed by the Commission Amendment 

(18) In order to ensure adequate 

advertisement of works and services 

concessions above a certain value awarded 

by contracting entities and by the 

contracting authorities, the award of such 

contracts should be preceded by the 

compulsory publication of a concession 

notice in the Official Journal of the 

European Union. The thresholds should 

reflect the clear cross-border interest of 

concessions to economic operators located 

in other Member States. To calculate the 

value of a services concession, account 

must be taken of the estimated value of all 

services to be provided by the 

concessionaire from the point of view of a 

potential tenderer. 

(18) In order to ensure adequate 

advertisement of works and services 

concessions above a certain value awarded 

by contracting entities and by the 

contracting authorities, the award of such 

contracts should be preceded by the 

compulsory publication of a concession 

notice in the Official Journal of the 

European Union. The thresholds should 

reflect the clear cross-border interest of 

concessions to economic operators located 

in other Member States.  
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Amendment  13 

Proposal for a directive 

Recital 19 a (new) 

 

Text proposed by the Commission Amendment 

 (19a) Concessions of a long duration are 

likely to result in the closure of the market 

thereby hindering the free movement of 

services and the freedom of establishment. 

However, such duration may be justified 

if it is necessary to enable the 

concessionaire to recoup the investments 

made in order to perform the concession, 

including preliminary costs, as well as to 

obtain a return on the invested capital, 

which should correspond to a return 

expected under normal market conditions.  

 

Amendment  14 

Proposal for a directive 

Recital 22 

 

Text proposed by the Commission Amendment 

(22) Given the importance of the cultural 

context and the sensitivity of these 

services, Member States should be given 

wide discretion to organise the choice of 

the service providers in the way they 

consider most appropriate. The rules of this 

Directive do not prevent Member States to 

apply specific quality criteria for the choice 

of service providers, such as the criteria set 

out in the voluntary European Quality 

Framework for Social Services of the 

European Union's Social Protection 

Committee. Member States and/or public 

authorities remain free to provide these 

services themselves or to organise social 

services in a way that does not entail the 

conclusion of concessions, for example 

through the mere financing of such 

services or by granting licences or 

authorisations to all economic operators 

(22) Given the importance of the cultural 

context and the sensitivity of these 

services, Member States shall be given 

wide discretion to organise the choice of 

the service providers in the way they 

consider most appropriate. The rules of this 

Directive do not prevent Member States to 

apply specific quality criteria for the choice 

of service providers, such as the criteria set 

out in the voluntary European Quality 

Framework for Social Services of the 

European Union's Social Protection 

Committee. Member States and/or public 

authorities remain free to provide these 

services themselves or to organise social 

services, such as all services of general 

economic interest, in a way that does not 

entail the conclusion of concessions, for 

example through the mere financing of 

such services or by granting licences or 
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meeting the conditions established 

beforehand by the contracting authority or 

contracting entity, without any limits or 

quotas, provided such system ensures 

sufficient advertising and complies with 

the principles of transparency and non-

discrimination. 

authorisations to all economic operators 

meeting the conditions established 

beforehand by the contracting authority or 

contracting entity, without any limits or 

quotas, provided such system ensures 

sufficient advertising and complies with 

the principles of transparency and non-

discrimination. 

 

Amendment  15 

Proposal for a directive 

Recital 24 

 

Text proposed by the Commission Amendment 

(24) The choice and application of 

proportional, non-discriminatory and fair 

selection criteria to economic operators is 

crucial for their effective access to the 

economic opportunities related to 

concessions. In particular, the possibility 

for a candidate to rely on the capacities of 

other entities can be decisive to enable the 

participation of small and medium sized 

enterprises. Therefore, it is appropriate to 

provide that the selection criteria should 

relate exclusively to the technical, financial 

and economic capacity of operators, should 

be announced in the concession notice and 

cannot preclude an economic operator from 

relying on the capacities of other entities, 

regardless of the legal nature of its links 

with those entities, if the latter proves to 

the contracting authority or entity that it 

will have at its disposal the necessary 

resources. 

(24) The choice and application of 

proportional, non-discriminatory and fair 

selection criteria to economic operators is 

crucial for their effective access to the 

economic opportunities related to 

concessions. In particular, the possibility 

for a candidate to rely on the capacities of 

other entities can be decisive to enable the 

participation of small and medium sized 

enterprises. Therefore, it is appropriate to 

provide that the selection criteria should 

relate to the technical, financial and 

economic capacity of operators, but also, 

as regards services of general economic 

interest, their compliance with 

environmental, social and cohesion-

related provisions, as well as with the 

objectives of a high level of quality, safety 

and affordability, equal treatment and the 

promotion of universal access and of user 

rights, should be announced in the 

concession notice and cannot preclude an 

economic operator from relying on the 

capacities of other entities, regardless of 

the legal nature of its links with those 

entities, if the latter proves to the 

contracting authority or entity that it will 

have at its disposal the necessary resources. 
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Amendment  16 

Proposal for a directive 

Recital 25 

 

Text proposed by the Commission Amendment 

(25) In order to ensure transparency and 

equal treatment, criteria for the award of 

concessions should always comply with 

some general standards. These should be 

disclosed in advance to all potential 

tenderers, be related to the subject matter 

of the contract and should not offer to the 

contracting authority or contracting entity 

an unrestricted freedom of choice. They 

should ensure the possibility of effective 

competition and be accompanied by 

requirements that allow the information 

provided by the tenderers to be effectively 

verified. In order to comply with these 

standards while improving legal certainty, 

Member States may provide for the use of 

the criterion of the most economically 

advantageous tender.  

(25) In order to ensure transparency and 

equal treatment, criteria for the award of 

concessions should always comply with 

some general standards. These should be 

disclosed in advance to all potential 

tenderers, be related to the subject matter 

of the contract and should not offer to the 

contracting authority or contracting entity 

an unrestricted freedom of choice. They 

should ensure the possibility of effective 

competition and be accompanied by 

requirements that allow the information 

provided by the tenderers to be effectively 

verified.  

 

Amendment  17 

Proposal for a directive 

Recital 26 

 

Text proposed by the Commission Amendment 

(26) Where contracting authorities and 

contracting entities choose to award a 

concession to the most economically 

advantageous tender, they should 

determine the economic and quality 

criteria on the basis of which they assess 

the tenders in order to identify which one 

offers the best value for money. The 

determination of those criteria depends on 

the object of the concession since they 

should allow the level of performance 

offered by each tender to be assessed in 

the light of the subject-matter of the 

concession, as defined in the technical 

deleted 
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specifications and the value for money of 

each tender to be measured. 

 

Amendment  18 

Proposal for a directive 

Recital 27 

 

Text proposed by the Commission Amendment 

(27) Concessions are usually long term, 

complex arrangements where the 

contractor assumes responsibilities and 

risks traditionally born by the contracting 

authorities and normally falling within 

their remit and contracting entities. For this 

reason, contracting authorities or entities 

should maintain a margin of flexibility in 

organising the awarding process, involving 

also a possibility to negotiate the content 

of the contract with the candidates. 

However, in order to ensure equal 

treatment and transparency throughout the 

awarding procedure, it is appropriate to 

provide for certain requirements as to the 

structure of the awarding process, 

including negotiations, the dissemination 

of information and the availability of 

written records. It is also necessary to 

provide that the initial terms of the 

concession notice should not be deviated 

from, in order to prevent unfair treatment 

of any potential candidates. 

(27) Concessions are usually long term, 

complex arrangements where the 

contractor assumes responsibilities and 

risks traditionally born by the contracting 

authorities and normally falling within 

their remit and contracting entities. For this 

reason, contracting authorities or entities 

should maintain a margin of flexibility in 

organising the awarding process. This 

involves including flexibility in the use of 

award criteria in order to allow the 

contracting authority to carry out a global 

economic and qualitative analysis of the 

tender together with the possibility to 

negotiate the content of the contract with 

the candidates. However, in order to ensure 

equal treatment and transparency 

throughout the awarding procedure, it is 

appropriate to provide for certain 

requirements as to the structure of the 

awarding process, including negotiations, 

the dissemination of information and the 

availability of written records. It is also 

necessary to provide that the initial terms 

of the concession notice should not be 

deviated from, in order to prevent unfair 

treatment of any potential candidates.  
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Amendment  19 

Proposal for a directive 

Recital 29 

 

Text proposed by the Commission Amendment 

(29) In technical specifications and in 

award criteria, contracting authorities and 

contracting entities should be allowed to 

refer to a specific production process, a 

specific mode of provision of services, or a 

specific process for any other stage of the 

life cycle of a product or service, provided 

that they are linked to the subject-matter of 

the concession. In order to better integrate 

social considerations in the award of 

concessions, procurers may also be 

allowed to include, in the award criteria, 

characteristics related to the working 

conditions. However, where the 

contracting authorities or contracting 

entities use the most economically 

advantageous tender, such criteria may 

only relate to the working conditions of the 

persons directly participating in the process 

of production or provision in question. 

Those characteristics may only concern the 

protection of health of the staff involved in 

the production process or the favouring of 

social integration of disadvantaged persons 

or members of vulnerable groups amongst 

the persons assigned to performing the 

contract, including accessibility for persons 

with disabilities. In this case, any award 

criteria which include those characteristics 

should in any event remain limited to 

characteristics that have immediate 

consequences on staff members in their 

working environment. They should be 

applied in accordance with Directive 

96/71/EC of the European Parliament and 

of the Council of 16 December 1996 

concerning the posting of workers in the 

framework of the provision of services and 

in a way that does not discriminate directly 

or indirectly against economic operators 

from other Member States or from third 

(29) In technical specifications and in 

award criteria, contracting authorities and 

contracting entities should be allowed to 

refer to a specific production process, a 

specific mode of provision of services, or a 

specific process for any other stage of the 

life cycle of a product or service, provided 

that they are linked to the subject-matter of 

the concession. Those criteria may include 

environmental, social or innovation-

related criteria as well as elements 

relating to public policy objectives aimed 

at promoting sustainable economic 

growth and social cohesion. In order to 

better integrate social considerations in the 

award of concessions, procurers may also 

be allowed to include, in the award criteria, 

characteristics related to the working 

conditions. Those characteristics may 

concern the protection of health of the staff 

involved in the production process, and 

safeguarding their employment and 

working conditions and compliance with 

collective agreements for them, or the 

favouring of social integration of 

disadvantaged persons or members of 

vulnerable groups amongst the persons 

assigned to performing the contract, 

including accessibility for persons with 

disabilities. In this case, any award criteria 

which include those characteristics should 

in any event remain limited to 

characteristics that have immediate 

consequences on staff members in their 

working environment. They should be 

applied in accordance with Directive 

96/71/EC of the European Parliament and 

of the Council of 16 December 1996 

concerning the posting of workers in the 

framework of the provision of services and 

in a way that does not discriminate directly 
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countries parties to the Agreement or to 

Free Trade Agreements to which the Union 

is party. Contracting authorities and 

contracting entities should, also where 

they use the criterion of the most 

economically advantageous tender, be 

allowed to use as an award criterion the 

organisation, qualification and 

experience of the staff assigned to 

performing the concession in question, as 

this may affect the quality of concession 

performance and, as a result, the 

economic value of the tender. 

or indirectly against economic operators 

from other Member States or from third 

countries parties to the Agreement or to 

Free Trade Agreements, based on 

compliance with ILO standards, to which 

the Union is party.  

 

Amendment  20 

Proposal for a directive 

Recital 33 

 

Text proposed by the Commission Amendment 

(33) Concessions should not be awarded to 

economic operators that have participated 

in a criminal organisation or have been 

found guilty of corruption, fraud to the 

detriment of the Union’s financial interests 

or money laundering. Non-payment of 

taxes or social security contributions 

should also be sanctioned by mandatory 

exclusion at the level of the Union. 

Furthermore, contracting authorities and 

contracting entities should be given the 

possibility to exclude candidates or 

tenderers for serious violations of Union or 

national law aimed at the protection of 

public interests compatible with the Treaty 

or where the economic operator has shown 

significant or persistent deficiencies in the 

performance of a prior concession or 

concessions of a similar nature with the 

same contracting authority or contracting 

entity. 

(33) Concessions should not be awarded to 

economic operators that have participated 

in a criminal organisation, including 

participation in exploitation of human 

trafficking and child labour, or have been 

found guilty of corruption, fraud to the 

detriment of the Union’s financial interests 

or money laundering. Non-payment of 

taxes or social security contributions 

should also be sanctioned by mandatory 

exclusion at the level of the Union. 

Furthermore, contracting authorities and 

contracting entities should be given the 

possibility to exclude candidates or 

tenderers for serious violations of Union or 

national law aimed at the protection of 

public interests compatible with the Treaty 

or where the economic operator has shown 

significant or persistent deficiencies in the 

performance of a prior concession or 

concessions of a similar nature with the 

same contracting authority or contracting 

entity. 

 



 

AD\921028EN.doc 19/42 PE494.668v03-00 

 EN 

Amendment  21 

Proposal for a directive 

Article 1 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. This Directive establishes rules on the 

procedures for procurement by 

contracting authorities and by contracting 

entities with respect to concessions whose 

value is estimated to be not less than the 

thresholds laid down in Article 5. 

1. This Directive establishes rules on the 

procedures for the award of works or 

services concessions whose value is 

estimated to be not less than the thresholds 

laid down in Article 5. 

 

Amendment  22 

Proposal for a directive 

Article 1 a (new) 

 

Text proposed by the Commission Amendment 

 Article 1a 

 Principle of free administration by public 

authorities 

 This Directive shall recognise the 

principle of free administration by public 

authorities in accordance with national 

legislation in force and Union law. Those 

public authorities shall be free to decide 

on the management method they deem to 

be the most appropriate in order to 

execute the works and/or provide the 

services for which they are responsible. 

 This Directive shall not affect the freedom 

of Member States to define, in conformity 

with Union law, what they consider to be 

services of general economic interest, how 

those services should be organised and 

financed, in compliance with the State aid 

rules, and what specific obligations they 

should be subject to. 

 

Amendment  23 
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Proposal for a directive 

Article 2 – paragraph 1 – point 1 

 

Text proposed by the Commission Amendment 

(1) ‘concessions’ means public works 

concessions, works concessions or 

services concessions. 

(1) ‘concessions’ means works or services 

concessions. 

Justification 

The distinction between public works concessions and works concessions is not useful in 

practice. Amendment for simplification purposes. 

 

Amendment  24 

Proposal for a directive 

Article 2 – paragraph 1 – point 4 

 

Text proposed by the Commission Amendment 

(4) works concession' means a contract for 

pecuniary interest concluded in writing 

between one or more economic operators 

and one or more contracting entities and 

having as their object the execution of 

works, where the consideration for the 

works to be carried out consists either 

solely in the right to exploit the works that 

are the subject of the contract or in that 

right together with payment.  

(4) 'works concession' means a contract for 

pecuniary interest concluded in writing 

whereby one or more contracting 

authorities or contracting entities entrusts 

the execution of works to one or more 

economic operators, where the 

consideration therefore consists either 

solely in the right to exploit the works that 

are the subject of the contract or in that 

right together with payment. 

 

Amendment  25 

Proposal for a directive 

Article 2 – paragraph 1 – point 7 

 

Text proposed by the Commission Amendment 

(7) 'services concession' means a contract 

for pecuniary interest concluded in writing 

between one or more economic operators 

and one or more contracting authorities or 

contracting entities and having as their 

object the provision of services other than 

those referred to in points 2 and 4 where 

(7) 'services concession' means a contract 

for pecuniary interest concluded in writing 

whereby one or more contracting 

authorities or contracting entities entrusts 

the provision of services to one or more 

economic operators, where the 

consideration therefore consists either 
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the consideration for the services to be 

provided consists either solely in the right 

to exploit the services that are subject of 

the contract or in that right together with 

payment. 

solely in the right to exploit the service 

which is the subject-matter of the contract 

or in that right together with payment; 

 

Amendment  26 

Proposal for a directive 

Article 2 – paragraph 1 – point 14 

 

Text proposed by the Commission Amendment 

(14) ‘life cycle’ means all consecutive 

and/or interlinked stages, including 

production, transport, use and 

maintenance, throughout the existence of 

a product or a works or the provision of a 

service, from raw material acquisition or 

generation of resources to disposal, 

clearance and finalisation. 

deleted 

Amendment  27 

Proposal for a directive 

Article 2 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. The right to exploit the works or services 

as referred to in points 2, 4 and 7 of the 

first paragraph shall impliy the transfer to 

the concessionaire of the substantial 

operating risk. The concessionaire shall be 

deemed to assume the substantial operating 

risk where it is not guaranteed to recoup 

the investments made or the costs incurred 

in operating the works or the services 

which are the subject-matter of the 

concession. 

2. The right to exploit the works or services 

referred in points 2, 4 and 7 of the first 

paragraph shall imply the transfer to the 

concessionaire of a substantial part of the 

economic risk. The concessionaire shall be 

deemed to assume the substantial operating 

risk where it is not guaranteed to recoup 

the investments made or the costs incurred 

in operating the works or the services 

which are the subject-matter of the 

contract. 

That economic risk may consist in either 

of the following: 

The economic risk shall be understood as: 

a) the risk related to the use of the works 

or the demand for the provision of the 

service; or 

(a) the risk on actual demand for the 

works or services which are the object of 

the contract; or 
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(b) the risk related to the availability of the 

infrastructure provided by the 

concessionaire or used for the provision of 

services to users.  

(b) the risk related to the availability of the 

infrastructure provided by the 

concessionaire or used for the provision of 

services to users. 

 

Amendment  28 

Proposal for a directive 

Article 5 - paragraph 2 

 

Text proposed by the Commission Amendment 

2. Services concessions the value of which 

is equal to or greater than EUR 2 500 000 

but lower than EUR 5 000 000 other than 

social services and other specific services 

shall be subject to the obligation to 

publish a concession award notice in 

accordance with Articles 27 and 28. 

deleted 

 

 

Amendment  29 

Proposal for a directive 

Article 6  

 

Text proposed by the Commission Amendment 

Article 6 Article 6 

Methods for calculating the estimated 

value of concessions 

Methods for calculating the estimated 

value of concessions 

1. The calculation of the estimated value of 

a concession shall be based on the total 

amount payable, net of VAT, as estimated 

by the contracting authority or the 

contracting entity, including any form of 

option and any extension of the duration 

of the concession.  

1. The calculation of the estimated value of 

a concession shall be based on its 

aggregate turnover net of tax, over the 

duration of the contract, as estimated by 

the grantor. This estimate shall be valid at 

the moment at which the concession 

notice is published or, in cases where 

such notice is not foreseen, at the moment 

at which the contracting authority or 

entity commences the concession award 

procedure. Where the value is modified 

following negotiations during the award 

procedure, the valid estimate shall be that 
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indicated when the contract is signed. 

2. The estimated value of a concession 

shall be calculated as the value of an  

entirety of works or services, even if 

purchased through different contracts, 

where the contracts are part of one single 

project. Indications for the existence of 

one single project consist in overall prior 

planning and conception by the contracting 

authority or contracting entity, the fact that 

the different elements purchased fulfil a 

single economic and technical function or 

that they are otherwise logically 

interlinked. 

2. The estimated value of a concession 

shall be calculated as the value of an 

entirety of works and/or services which are 

part of one single concession project, 

including studies. The single nature of a 
project may in particular be demonstrated 

by the existence of overall prior planning 

and conception by the contracting authority 

or entity, by the fact that the different 

elements of the project fulfil a single 

economic and technical function or by the 

fact that they are otherwise logically 

interlinked. 

Where the contracting authority or the 

contracting entity provides for prizes or 

payments to candidates or tenderers it 

shall take them into account when 

calculating the estimated value of the 

concession. 

 

3. The choice of the method used to 

calculate the estimated value of a 

concession shall not be made with the 

intention of excluding it from the scope of 

this Directive. A works project or an 

entirety of services shall not be subdivided 

with the effect of preventing it from falling 

within the scope of this Directive, unless 

justified by objective reasons. 

3. The estimation of the value of a 

concession shall not be made with the 

intention of excluding it from the scope of 

this Directive. A works project or an 

entirety of services shall not be subdivided 

with the effect of preventing it from falling 

within the scope of this Directive, unless 

justified by objective reasons. 

4. This estimate shall be valid at the 

moment at which the concession notice is 

sent, or, in cases where such notice is not 

foreseen, at the moment at which the 

contracting authority or the contracting 

entity commences the concession award 

procedure, in particular by defining the 

essential characteristics of the intended 

concession. 

4. The estimated value of the concession 

shall be calculated in accordance with an 

objective method specified in the 

concession notice. 

5. With regard to public works 

concessions and works concessions, 

calculation of the estimated value shall 

take account of both the cost of the works 

and the total estimated value of the 

supplies and services that are made 

available to the contractor by the 

contracting authorities or entities 
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provided that they are necessary for 

executing the works. 

6. Where a proposed work or purchase of 

services may result in concessions being 

awarded at the same time in the form of 

separate lots, account shall be taken of 

the total estimated value of all such lots. 

 

7. Where the aggregate value of the lots is 

equal to or exceeds the threshold laid 

down in Article 5, this Directive shall 

apply to the awarding of each lot. 

 

8. Contracting authorities or contracting 

entities may award concessions for 

individual lots without applying the 

provisions on the award provided for 

under this Directive, provided that the 

estimated value net of VAT of the lot 

concerned is less than EUR 1 million. 

However, the aggregate value of the lots 

thus awarded without applying this 

Directive shall not exceed 20% of the 

aggregate value of all the lots into which 

the proposed work or the proposed 

purchase of services has been divided. 

 

9. The value of services concessions shall 

be the estimated total value of services to 

be provided by the concessionaire during 

the whole duration of the concession, 

calculated in accordance with an objective 

methodology which shall be specified in 

the concession notice or in the concession 

documents. 

 

The basis for calculating the estimated 

concession value shall, where 

appropriate, be the following 

 

a) for insurance services: the premium 

payable and other forms of remuneration; 

 

(b) for banking and other financial 

services:  fees, commissions, interest and 

other forms of remuneration; 

 

(c) for design services: fees, commission 

payable and other forms of remuneration 

 

10. The value of concessions shall include 

both the estimated revenue to be received 
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from third parties and the amounts to be 

paid by the contracting authority or the 

contracting entity. 

 

Amendment  30 

Proposal for a directive 

Article 15 – paragraph 1 – subparagraph 1 – point b 

 

Text proposed by the Commission Amendment 

(b) at least 90% of the activities of that 

legal person are carried out for the 

controlling contracting authority or entity 

or for other legal persons controlled by that 

contracting authority or entity; 

(b) all the activities of that legal person are 

carried out for the controlling contracting 

authority or entity or for other legal 

persons controlled by that contracting 

authority or entity; 

 

Amendment  31 

Proposal for a directive 

Article 15 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. Paragraph 1 also applies where a 

controlled entity which is a contracting 

authority or contracting entity as referred 

to in paragraph 1 subparagraph 1 of 

Article 4 awards a concession to its 

controlling entity, or to another legal 

person controlled by the same contracting 

authority, provided that there is no private 

participation in the legal person being 

awarded the public concession. 

deleted 

Justification 

The reverse in-house exemption proposed by the Commission goes beyond the Teckal 

judgement and restricts competition excessively. 

 

Amendment  32 

Proposal for a directive 

Article 15 – paragraph 3 – subparagraph 1 – point b 
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Text proposed by the Commission Amendment 

(b) at least 90% of the activities of that 

legal person are carried out for the 

controlling contracting authorities or 

entities as referred to in paragraph 1 

subparagraph 1 of Article 4 or other legal 

persons controlled by the same contracting 

authority or entity; 

(b) all the activities of that legal person are 

carried out for the controlling contracting 

authorities or entities as referred to in 

paragraph 1 subparagraph 1 of Article 4 or 

other legal persons controlled by the same 

contracting authority or entity; 

 

Amendment  33 

Proposal for a directive 

Article 15 – paragraph 4 – point a 

 

Text proposed by the Commission Amendment 

(a) the agreement establishes a genuine co-

operation between the participating 

contracting authorities or entities aimed at 

carrying out jointly their public service 

tasks and involving mutual rights and 

obligations of the parties; 

(a) the agreement establishes a genuine co-

operation between the participating 

contracting authorities or entities acting as 

competent authorities in order to jointly 

ensure the organisation of the same 

public service mission; 

Justification 

Clarification of horizontal cooperation. 

 

Amendment  34 

Proposal for a directive 

Article 15 – paragraph 4 – point b 

 

Text proposed by the Commission Amendment 

(b) the agreement is governed only by 

considerations relating to the public 

interest; 

(b) the agreement is governed only by 

considerations relating to the public 

interest and has no market orientation; 

Justification 

Clarification of horizontal cooperation. 

 

Amendment  35 
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Proposal for a directive 

Article 15 – paragraph 4 – point c 

 

Text proposed by the Commission Amendment 

(c) the participating contracting authorities 

or entities shall do not perform on the open 

market more than 10% in terms of 

turnover of the activities which are 

relevant in the context of the agreement; 

(c) the participating contracting authorities 

or entities shall do not perform on the open 

market; 

Justification 

In line with previous amendments. 

 

Amendment  36 

Proposal for a directive 

Article 15 – paragraph 5 – subparagraph 1 

 

Text proposed by the Commission Amendment 

The absence of private participation 

referred to in paragraphs 1 to 4 shall be 

verified at the time of the award of the 

concession or of the conclusion of the 

agreement. 

The absence of private participation and 

all other conditions referred to in 

paragraphs 1 to 4 shall be verified at the 

time of the award of the concession or of 

the conclusion of the agreement. 

Justification 

All conditions referred to in paragraphs 1-4 should be verified at the award stage, not only 

the private participation. 

 

Amendment  37 

Proposal for a directive 

Article 15 – paragraph 5 – subparagraph 2 

 

Text proposed by the Commission Amendment 

The exceptions provided for in this Article 

shall cease to apply from the moment any 

private participation takes place, with the 

effect that ongoing concessions need to be 

opened to competition through regular 

concession award procedures. 

The exceptions provided for in this Article 

shall cease to apply from the moment any 

of the cumulative conditions listed therein 

is no longer fulfilled, with the effect that 

ongoing concessions need to be opened to 

competition through regular concession 
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award procedures. 

 

Amendment  38 

Proposal for a directive 

Article 16  

 

Text proposed by the Commission Amendment 

The duration of the concession shall be 

limited to the time estimated to be 

necessary for the concessionaire to recoup 

the investments made in operating the 

works or services together with a 

reasonable return on invested capital. 

For concessions lasting for more than five 

years, the maximum duration of the 

concession shall not exceed the time 

estimated to be necessary for the 

concessionaire to recoup the investments 

made in operating the works, or services, 

including preliminary costs, together with 

a reasonable return on invested capital 

corresponding to a return expected under 

normal market conditions. 

 

Amendment  39 

Proposal for a directive 

Article 22 – paragraph 3  

 

Text proposed by the Commission Amendment 

3. Groups of economic operators may 

submit tenders or put themselves forward 

as candidates. 

3. Groups of economic operators may 

submit tenders or put themselves forward 

as candidates. Groups of economic 

operators, notably SMEs may take the 

form of a consortium of enterprises. 

 

Amendment  40 

Proposal for a directive 

Article 26 – paragraph 1  

 

Text proposed by the Commission Amendment 

1. Contracting authorities and contracting 

entities wishing to award a concession 

shall make known their intention by means 

of a concession notice. 

1. Contracting authorities and contracting 

entities wishing to award a concession 

shall make known their intention by means 

of a concession notice pursuant to 



 

AD\921028EN.doc 29/42 PE494.668v03-00 

 EN 

Article 28. 

 

Amendment  41 

Proposal for a directive 

Article 26 – paragraph 4  

 

Text proposed by the Commission Amendment 

4. The Commission shall establish those 

standard forms. Those implementing acts 

shall be adopted in accordance with the 

advisory procedure referred to in Article 

48. 

deleted 

 

Amendment  42 

Proposal for a directive 

Article 26 – paragraph 5 – point b 

 

Text proposed by the Commission Amendment 

(b) where the works or services can be 

supplied only by a particular economic 

operator due to the absence of competition 

for technical reasons, the protection of 

patents, copyrights or other intellectual 

property rights or he protection of other 

exclusive rights and where no reasonable 

alternative or substitute exists and the 

absence of competition is not the result of 

an artificial narrowing down of the 

parameters of the concession award; 

(b) where the works or services can be 

supplied only by a particular economic 

operator for any of the following reasons: 

 (i) the aim of the concession is the 

creation or acquisition of a unique work 

of art or artistic performance; 

 (ii) the competition is absent for technical 

reasons;  

 (iii) the protection of patents, copyrights 

or other intellectual property rights or the 

protection of other exclusive rights. 

 The exceptions set out in points (ii) and 

(iii) shall only apply when no reasonable 

alternative or substitute exists and the 
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absence of competition is not the result of 

an artificial narrowing down of the 

parameters of the concession award; 

 

Amendment  43 

Proposal for a directive 

Article 26 – paragraph 6 – subparagraph 1 

 

Text proposed by the Commission Amendment 

6. For the purposes of point (a) of the first 

subparagraph, a tender shall be considered 

not to be suitable where:  

6. For the purposes of point (a) of 

paragraph 5, a tender shall be considered 

not to be suitable where: 

 

Amendment  44 

Proposal for a directive 

Article 27 – paragraph 2   

 

Text proposed by the Commission Amendment 

2. The obligation referred to in paragraph 

1 shall also apply to those services 

concessions the estimated value of which, 

as calculated according to the method 

referred to in Article 6 (5), is equal to or 

higher than 2 500 000 EUR with the sole 

exception of social services and other 

specific services as referred to in Article 

17. 

deleted  

 

Amendment  45 

Proposal for a directive 

Article 31 – paragraph 2 – subparagraph 2  

 

Text proposed by the Commission Amendment 

When determining the applicable national 

law in accordance with point (a), 

contracting authorities or contracting 

entities may choose the national provisions 

of any Member State in which at least one 

When determining the applicable national 

law in accordance with point (a), 

contracting authorities or contracting 

entities shall choose the national 

provisions of any Member State in which 

at least one of the participating authorities 
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of the participating authorities is located. is located. 

 

Amendment  46 

Proposal for a directive 

Article 31 – paragraph 4  

 

Text proposed by the Commission Amendment 

4. In the absence of an agreement 

determining the applicable concession 

rules, the national legislation governing 

the concession award shall be determined 

following the rules set out below: 

deleted 

(a) where the procedure is conducted or 

managed by one participating contracting 

authority or participating contracting 

entity on behalf of the others, the national 

provisions of the Member State of that 

contracting authority or entity shall apply; 

 

(b) where the procedure is not conducted 

or managed by one participating 

contracting authority or participating 

contracting entity on behalf of the others, 

and 

 

(i) concerns a public works or works 

concession, contracting authorities or 

entities shall apply the national provisions 

of the Member State where most of the 

works are located; 

 

(ii) concerns a service concession, 

contracting authorities or entities shall 

apply the national provisions of the 

Member State where the major part of the 

services is provided; 

 

(c) where it is not possible to determine 

the applicable national law pursuant to 

points (a) or (b), contracting authorities 

or entities shall apply the national 

provisions of the Member State of the 

contracting authority which bears the 

biggest share of the costs. 
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Amendment  47 

Proposal for a directive 

Article 31 – paragraph 5  

 

Text proposed by the Commission Amendment 

5. In the absence of an agreement 

determining the applicable concession 

award law under paragraph 3, the 

national legislation governing concession 

award procedures conducted by joint legal 

bodies set up by several contracting 

authorities or contracting entities from 

different Member States shall be 

determined following the following rules: 

deleted 

(a) where the procedure is conducted or 

managed by the competent organ of the 

joint legal body, the national provisions of 

the Member State where the legal body 

has its registered office shall apply. 

 

(b) where the procedure is conducted or 

managed by a member of the legal body 

on behalf of that legal body, the rules set 

out in points (a) and (b) of paragraph 4 

shall apply. 

 

(c) where it is not possible to determine 

the applicable national law pursuant to 

points (a) or (b) of paragraph 4, the 

contracting authorities or contracting 

entities shall apply the national provisions 

of the Member State where the legal body 

has its registered office. 

 

 

Amendment  48 

Proposal for a directive 

Article 35 – paragraph 5 – point -a (new)  

 

Text proposed by the Commission Amendment 

 (-a) they shall indicate in the concession 

documents which elements may be subject 

to negotiation and which elements define 

the minimum requirements as referred to 
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in paragraph 1; 

 

Amendment  49 

Proposal for a directive 

Article 36 – paragraph 1  

 

Text proposed by the Commission Amendment 

1. Contracting authorities shall specify, in 

the concession notice the conditions for 

participation relating to: 

1. Contracting authorities shall specify, in 

the concession notice the conditions for 

participation relating to: 

(a) suitability to pursue the professional 

activity; 

(a) suitability to pursue the professional 

activity; 

(b) economic and financial standing; (b) economic and financial standing; 

(c) technical and professional ability. (c) technical and professional ability. 

Contracting authorities shall limit any 

conditions for participation to those that 

are appropriate to ensure that a candidate 

or tenderer has the legal and financial 

capacities and the commercial and 

technical abilities to perform the 

concession to be awarded. All 

requirements shall be related and strictly 

proportionate to the subject-matter of the 

contract, taking into account the need to 

ensure genuine competition. 

All requirements shall be related and 

strictly proportionate to the need to ensure 

the ability of the concessionaire to 

perform the concession, taking into 

account the subject-matter of the contract, 

and the purpose of ensuring genuine 

competition. 

Contracting authorities and contracting 

entities shall also indicate in the concession 

notice the reference or references to be 

submitted as proof of the economic 

operator's capacities. The requirements in 

respect of those references shall be non-

discriminatory and proportionate to the 

subject-matter of the concession. 

Contracting authorities and contracting 

entities shall also indicate in the concession 

notice the reference or references to be 

submitted as proof of the economic 

operator's capacities. The requirements in 

respect of those references shall be non-

discriminatory and proportionate to the 

subject-matter of the concession. 

 

Amendment  50 

Proposal for a directive 

Article 36 – paragraph 4 – subparagraph 1  

 

Text proposed by the Commission Amendment 

4. Member States shall adopt rules 4. Member States shall adopt appropriate 
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combating favouritism, corruption and 

preventing conflicts of interest, aimed at 

ensuring the transparency of the award 

procedure and the equal treatment of all 

tenderers. 

rules to prevent, identify and immediately 

remedy favouritism, corruption and 

conflicts of interest, aimed at ensuring the 

transparency of the award procedure and 

the equal treatment of all tenderers. 

 

Amendment  51 

Proposal for a directive 

Article 36 a (new)  

 

Text proposed by the Commission Amendment 

 Article 36a 

 Grounds for exclusion of candidates 

 (this new Article is to contain Article 36(5) 

to (9) inclusive) 

 

Amendment  52 

Proposal for a directive 

Article 36 – paragraph 5 – point e 

 

Text proposed by the Commission Amendment 

(e) money laundering, as defined in Article 

1 of Council Directive 91/308/EEC. 

(e) money laundering and terrorist 

financing, as defined in Article 1 of 

Council Directive 2005/60/EC. 

 

Amendment  53 

Proposal for a directive 

Article 36 – paragraph 5 – point e a (new) 

 

Text proposed by the Commission Amendment 

 (ea) participation in exploitation of 

human trafficking and child labour 

covered by Directive 2011/36/EU of the 

European Parliament and of the Council 

of 5 April 2011 on preventing and 

combating trafficking in human beings 

and protecting its victims. 
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Amendment  54 

Proposal for a directive 

Article 36 – paragraph 8 

 

Text proposed by the Commission Amendment 

8. Any candidate or tenderer that is in one 

of the situations referred to in paragraphs 5 

to 7 may provide the contracting authority 

or contracting entity with evidence 

demonstrating its reliability despite the 

existence of the relevant ground for 

exclusion. 

8. Any candidate or tenderer that is in one 

of the situations referred to in paragraphs 1 

to 3 may provide the contracting authority 

or contracting entity with evidence 

demonstrating its reliability or, where 

appropriate, the reliability of its sub-

contractor, despite the existence of the 

relevant ground for exclusion. 

 

Amendment  55 

Proposal for a directive 

Article 37 – Title 

 

Text proposed by the Commission Amendment 

Setting time limits  Time limits for submission of applications 

for the concession 

 

Amendment  56 

Proposal for a directive 

Article 37 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. When fixing the time limits for the 

submission of applications for the 

concession and submission of tenders, 

contracting authorities or contracting 

entities shall take account in particular of 

the complexity of the concession and the 

time required for drawing up tenders, 

without prejudice to the minimum time 

limits set out in Article 37. 

1. When fixing the time limits for the 

submission of applications for the 

concession and submission of tenders, 

contracting authorities or contracting 

entities shall take account in particular of 

the complexity of the concession and the 

time required for drawing up tenders, 

without prejudice to the minimum time 

limits set out in paragraphs 3 and 4. 
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Amendment  57 

Proposal for a directive 

Article 38  

 

Text proposed by the Commission Amendment 

Article 38  

Time limits for submission of applications 

for the concession 

 

1. Where contracting authorities and 

contracting entities resort to a concession, 

the time limit for the submission of 

applications for the concession shall be not 

less than 52 days from the date on which 

the concession notice was sent. 

3. Where contracting authorities and 

contracting entities resort to a concession, 

the time limit for the submission of 

applications for the concession shall be not 

less than 52 days from the date on which 

the concession notice was sent. 

2. The time limit for receipt of tenders may 

be reduced by five days where the 

contracting entity accepts that tenders may 

be submitted by electronic means in 

conformity with Article 25. 

4. The time limit for receipt of tenders may 

be reduced by five days where the 

contracting entity accepts that tenders may 

be submitted by electronic means in 

conformity with Article 25. 

(If adopted, the two paragraphs of Article 38 will become Article 37(3) and (4).) 

 

Amendment  58 

Proposal for a directive 

Article 39 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. Concessions shall be awarded on the 

basis of objective criteria which ensure 

compliance with the principles of 

transparency, non-discrimination and equal 

treatment and which ensure that tenders are 

assessed in conditions of effective 

competition permitting to identify an 

overall economic advantage for the 

contracting authority or the contracting 

entity. 

1. Concessions shall be awarded on the 

basis of objective criteria which ensure 

compliance with the principles of 

transparency, non-discrimination and equal 

treatment and which ensure that tenders are 

assessed with a view to identifying an 

overall economic, environmental, social 

and cohesion-related advantage. 
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Amendment  59 

Proposal for a directive 

Article 39 – paragraph 1 a (new) 

 

Text proposed by the Commission Amendment 

 1a. The award criteria shall not confer an 

unrestricted freedom of choice on the 

contracting authority or the contracting 

entity and shall not be changed in an 

arbitrary or discriminatory manner 

during the course of negotiations. Any 

changes shall be immediately notified to 

the candidates and tenderers concerned. 

 

Amendment  60 

Proposal for a directive 

Article 39 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. The award criteria shall be linked to the 

subject matter of the concession, and shall 

not confer an unrestricted freedom of 

choice on the contracting authority or the 

contracting entity. 

2. The award criteria shall be linked to the 

subject matter of the concession, and may 

include environmental, social or 

innovation-related aspects, and, where 

appropriate, public policy grounds for the 

promotion of sustainable economic 

growth and social cohesion. 

Those criteria shall ensure effective 

competition and shall be accompanied by 

requirements which allow the information 

provided by the tenderers to be effectively 

verified. Contracting authorities and 

contracting entities shall verify effectively 

on the basis of the information and proof 

provided by the tenderers, whether the 

tenders meet the award criteria. 

Those criteria shall ensure effective 

competition and shall be accompanied by 

requirements which allow the information 

provided by the tenderers to be effectively 

verified.  
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Amendment  61 

Proposal for a directive 

Article 39 – paragraph 4 

 

Text proposed by the Commission Amendment 

4. Member States may provide that 

contracting authorities and contracting 

entites shall base the award of 

concessions on the criterion of the most 

economically advantageous tender, in 

compliance with paragraph 2. Those 

criteria may include, in addition to price 

or costs, any of the following criteria 

deleted 

(a) quality, including technical merit, 

aesthetic and functional characteristics, 

accessibility, design for all users, 

environmental characteristics and 

innovative character. 

 

(b) for service concessions and 

concessions involving the design of works, 

the organisation, qualification and 

experience of the staff assigned to 

performing the concession in question 

may be taken into consideration, with the 

consequence that, following the award of 

the concession, such staff may only be 

replaced with the consent of the 

contracting authority or the contracting 

entity, which must verify that 

replacements ensure equivalent 

organisation and quality; 

 

(c) after-sales service and technical 

assistance, delivery date and delivery 

period or period of completion; 

 

(d) the specific process of production or 

provision of the requested works, supplies 

or services or of any other stage of its life 

cycle as referred to in point 14 of 

paragraph 1 of Article 2, to the extent that 

those criteria concern factors directly 

involved in these processes and 

characterise the specific process of 

production or provision of the requested 

works, supplies or services. 
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Amendment  62 

Proposal for a directive 

Article 39 – paragraph 5 

 

Text proposed by the Commission Amendment 

5. In the case referred to in paragraph 4, 

the contracting authority or entity shall 

specify in the contract notice, in the 

invitation to submit a tender, or in the 

concession documents, the relative 

weighting which it gives to each of the 

criteria chosen to determine the most 

economically advantageous tender. 

deleted 

Those weightings may be expressed by 

providing for a range with an appropriate 

maximum spread. 

 

Where weighting is not possible for 

objective reasons, the contracting 

authority or entity shall indicate the 

criteria in decreasing order of 

importance. 

 

 

Amendment  63 

Proposal for a directive 

Article 40  

 

Text proposed by the Commission Amendment 

Article 40 deleted 

Life-cycle costing  

1. Life-cycle costing shall to the extent 

relevant cover all of the following costs 

over the life cycle of a product, service or 

works as defined in point 14 of paragraph 

1 of Article 2: 

 

(a) internal costs, including costs relating 

to acquisition (such as production costs), 

use (such as energy consumption, 

maintenance costs) and end of life (such 

as collection and recycling costs)  
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(b) external environmental costs directly 

linked to the life cycle, provided their 

monetary value can be determined and 

verified, which may include the cost of 

emissions of greenhouse gases and of 

other pollutant emissions and other 

climate change mitigation costs. 

 

2. Where contracting authorities assess 

the costs using a life-cycle costing 

approach, they shall indicate in the 

concession award documents the 

methodology used for the calculation of 

the life-cycle costs. The methodology used 

must fulfil all of the following conditions: 

 

(a) It has been drawn up on the basis of 

scientific information or is based on other 

objectively verifiable and non-

discriminatory criteria; 

 

(b) It has been established for repeated or 

continuous application; 

 

(c) It is accessible to all interested parties.  

Contracting authorities and contracting 

entities shall allow economic operators to 

apply a different methodology for 

establishing the life-cycle costs of their 

offer, provided that they prove that this 

methodology complies with the 

requirements set out in points a, b and c 

and is equivalent to the methodology 

indicated by the contracting authority or 

contracting entity. 

 

3. Whenever a common methodology for 

the calculation of life-cycle costs is 

adopted as part of a legislative act of the 

Union, including by delegated acts 

pursuant to sector specific legislation, it 

shall be applied where life-cycle costing is 

included in the award criteria referred to 

in Article 39 paragraph (4). 

 

A list of such legislative and delegated 

acts is set out in Annex II. The 

Commission shall be empowered to adopt 

delegated acts in accordance with Article 

46 concerning the update of this list, 

when on the basis of the adoption of new 
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legislation, repeal or modification of such 

legislation, such amendments prove 

necessary. 
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