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SHORT JUSTIFICATION 

1. The rapporteur's position 

 

1.1 – General remarks 

 

During the WTO negotiations on the revision of the Government Procurement Agreement, as 

in the free trade negotiations, the EU has always been in favour of opening up international 

public procurement markets on the basis of the principles of equal treatment, transparency and 

reciprocity1. However, most non-EU countries do not have such a level of openness. On the 

contrary, the worsening of the economic crisis has prompted many countries to adopt 

protectionist measures which actually aim to close the domestic public procurement market to 

external tenderers2. 

 

The asymmetry the Commission has noted in the public procurement market is leading to 

losses of some EUR 12 billion for European companies, especially in those areas in which 

they excel3. If, however, public procurement markets were accessible to EU companies in an 

equitable manner, some 180 000 jobs would be created. 

 

Your rapporteur agrees, therefore, with the general aim of the proposal – that of strengthening 

the EU's negotiating position in terms of access of European goods and services to  

third-country markets. The importance of the reciprocity principle has, moreover, been 

stressed on several occasions, both in European Council meetings4 and by the European 

Parliament5. 

 

1.2 Key changes made 

 

Your rapporteur considers it appropriate, in order to ensure that the rules are uniform and 

consistent, to make certain provisions more stringent and to simplify the substance of the text, 

which could otherwise where give rise to ambiguities in interpretation. 

 

                                                 
1 For further details, see: European Parliament, DG Expo (2012): Public procurement in international trade, p. 

10-11. 
2 In China, for instance, 'buy local' clauses have been incorporated into Article 10 of the Government 

Procurement Law, enacted in 2003. This protectionist policy was further strengthened by the Beijing government 

in 2007 with the introduction of two decrees limiting the possibility of contracts for foreign goods. In the United 

States, meanwhile, the American Recovery and Reinvestment Act has further strengthened the 'Buy American' 

protectionist measures that were introduced some 70 years ago in the wake of the  

so-called Great Depression. The Brazilian government amended its law on procurement in 2010, introducing the 

option for contracting authorities to set aside a 25% margin for goods and services produced in whole or in part 

in Brazil. Cf.: European Parliament, DG Expo (2012): Public procurement in international trade, p. 22-30. See 

also: European Commission (2012): impact assessment of the proposal for a regulation in question, p 10-14. 
3 In particular, the railway and construction sectors. See European Commission impact assessment  SWD(2012) 

57 final. 
4 Cf. European Council conclusions of 16 September 2010 and 29 June 2012. 
5 Cf European Parliament resolution on equal access to public sector markets in the EU and in third countries and 

on the revision of the legal framework of public procurement including concessions 

(http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+MOTION+B7-2011-

0284+0+DOC+XML+V0//EN). 
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The key amendments put forward in the draft opinion regard the treatment of non-covered 

goods and services (Article 6 of the proposal for a regulation). Your rapporteur takes the view 

that procedures should, on the one hand, be streamlined while on the other, the scope – 

currently limited to contracts above the defined threshold – should be broadened. 

 

Your rapporteur suggests that the procedure be divided into two separate mechanisms, on the 

basis of different applicable thresholds. 

 

 In the first case, the contracting authorities/entities should have the right to exclude 

from procedures for the award of contracts tenders comprising goods or services 

originating outside the Union, if the value of the non-covered goods or services 

exceeds 50 % of the total value of the goods or services constituting the tender1.  

 In the second case, for contracts with an estimated value equal to or above EUR  

5 000 000, the Commission should be able to assess whether or not to approve the 

proposal by the contracting authorities/entities to exclude third-country tenderers. 

 

As regards the treatment of abnormally low tenders, your rapporteur regrets that the 

Commission has not proposed any specific, ambitious measures, as called for by Parliament2. 

He thus considers it necessary to provide that contracting entitites that intend to accept an 

abnormally low tender must inform the other tenderers of this in writing. 

 

In addition to the main changes set out above, other changes seek to make the provisions 

more stringent, automatic and rapid, more specifically in relation to the possibility of a 

consultation with a third country (Article 9) and the Commission's right to adopt restrictive 

measures, under Article 10. In this regard, your rapporteur takes the view that the non-

application of any exclusion of third-country tenderers should take place only after the third 

country in question has substantially expanded and facilitated access to its public procurement 

market for tenderers from the EU. At the same time, the adoption of temporary restrictive 

measures by the Commission should be automatic3 if, following an investigation and further 

to a consultation with the third country in question, the Commission determines a lack of 

substantial reciprocity in market opening between the Union and the third country. 

 

Lastly, with the aim of avoiding any 'interpretative loopholes', your rapporteur considers it 

necessary to reduce the number of exceptions permitted under Article 13. Accordingly, an 

amendment removes the option for contracting entitites to decide not to apply the restrictive 

measures under Article 10 where they result in a disproportionate increase in the price and 

costs of the contract. In keeping with his views on abnormally low tenders, your rapporteur is 

of the view that quality and sustainability have a legitimate cost. 

                                                 
1 In this case, the Commission should assess the exclusion and if it disagrees with the decision of the competent 

national authorities it should notify its disagreement within three weeks. 
2
 Paragraph 4 of the European Parliament resolution of 4 May 2011 on 'equal access to public sector markets in 

the EU and in third countries and on the revision of the legal framework of public procurement including 

concessions' states:  'In this regard, calls on the Commission to assess the problems associated with extraordinary 

low bids and to propose appropriate solutions'. 
3 For the sake of legal consistency, your rapporteur considers it appropriate to provide the same degree of 

automaticity with regard to the revocation or suspension of restrictive measures, which must be set aside once 

the Commission has verified that the reasons which justified the adoption of the measures no longer apply (lack 

of substantial reciprocity). 
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AMENDMENTS 

The Committee on Legal Affairs calls on the Committee on International Trade, as the 

committee responsible, to incorporate the following amendments in its report: 

 

Amendment  1 

Proposal for a regulation 

Recital 2 

 

Text proposed by the Commission Amendment 

(2) Pursuant to Article 206 of the Treaty on 

the Functioning of the European Union 

(TFEU) the Union, by establishing a 

customs union, is to contribute, in the 

common interest, to the harmonious 

development of world trade, the 

progressive abolition of restrictions on 

international trade and on foreign direct 

investment, and the lowering of customs 

and other barriers. 

(2) Pursuant to Article 206 of the Treaty on 

the Functioning of the European Union 

(TFEU) the Union, by establishing a 

customs union, is to contribute, in the 

common interest, to the harmonious 

development of world trade, the 

progressive abolition of restrictions on 

international trade and on foreign direct 

investment, and the lowering of customs 

and other barriers. In fulfilling these tasks 

and in compliance with Article 32 TFEU, 

the Union draws its inspiration from the 

need to promote trade between Member 

States and third countries. 

 

Amendment  2 

Proposal for a regulation 

Recital 5 

 

Text proposed by the Commission Amendmento 

(5) Within the context of the World Trade 

Organisation and through its bilateral 

relations the Union advocates an ambitious 

opening of international public 

procurement markets of the Union and its 

trading partners, in a spirit of reciprocity 

and mutual benefit. 

(5) Within the World Trade Organisation 

and within the framework of its bilateral 

relations, the Union supports an ambitious 

international opening of the public 

procurement markets of the Union and of 

its trade partners, in a spirit of reciprocity, 

transparency, equal treatment and mutual 

benefit. 
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Amendment  3 

Proposal for a regulation 

Recital 6 

 

Text proposed by the Commission Amendment 

(6) Many third countries are reluctant to 

open their public procurement markets to 

international competition, or to open those 

markets further than what they have 

already done. As a result, Union economic 

operators face restrictive procurement 

practices in many of the trading partner 

of the Union. Those restrictive 

procurement practices result in the loss of 

substantial trading opportunities. 

(6) Many third countries are reluctant to 

open their public procurement markets to 

international competition, or to open those 

markets further than what they have 

already done. This reluctance has been 

exacerbated by the economic crisis under 

way, which has prompted a number of 

third countries to adopt protectionist 

policies and protect their own markets to 

the detriment of foreign economic 

operators. 

 

Amendment  4 

Proposal for a regulation 

Recital 6 a (new) 

 

Text proposed by the Commission Amendment 

 (6a) Further to the closure of  

third-country markets, Union economic 

operators face restrictive procurement 

practices in many of the countries that are 

the Union's trading partners. Those 

restrictive practices result in the loss of 

substantial trading opportunities, 

particularly in the railway, construction, 

textile and high technology sectors. 

 

Amendment  5 

Proposal for a regulation 

Recital 7 

 

Text proposed by the Commission Amendment 

(7) Directives 2004/17/EC of the European 

Parliament and of the Council of 31 March 

2004 coordinating the procurement 

procedures of entities operating in the 

water, energy, transport and postal services 

sectors and 2004/18/EC of the European 

(7) Directives 2004/17/EC of the European 

Parliament and of the Council of 31 March 

2004 coordinating the procurement 

procedures of entities operating in the 

water, energy, transport and postal services 

sectors and 2004/18/EC of the European 
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Parliament and of the Council of 31 March 

2004 on the coordination of procedures for 

the award of public works contracts, public 

supply contracts and public service 

contracts contain only a few provisions 

concerning the external dimension of the 

public procurement policy of the Union, in 

particular Articles 58 and 59 of Directive 

2004/17/EC. These provisions however 

only have a limited scope and due to a 

lack of guidance they are not much 

applied by contracting entities. 

Parliament and of the Council of 31 March 

2004 on the coordination of procedures for 

the award of public works contracts, public 

supply contracts and public service 

contracts contain only a few provisions 

concerning the external dimension of the 

public procurement policy of the Union, in 

particular Articles 58 and 59 of Directive 

2004/17/EC. However, these provisions 

are limited to procurement by utilities and 

are too narrow in their scope to make a 

substantial impact on negotiations on 

market access. 

 

Amendment  6 

Proposal for a regulation 

Recital 8 

 

Text proposed by the Commission Amendment 

(8) In accordance with Article 207 TFEU 

the common commercial policy in the field 

of public procurement is to be based on 

uniform principles. 

(8) In accordance with Article 207 TFEU 

the common commercial policy in the field 

of public procurement is to be based on 

uniform principles. In this regard, the 

Union needs to increase its negotiating 

power to improve, on the basis of its 

primary and secondary legislation, access 

to the public markets of third countries. 

 

Amendment  7 

Proposal for a regulation 

Recital 12 

 

Text proposed by the Commission Amendment 

(12) The Commission should assess 

whether to approve that contracting 

authorities/entities within the meaning of 

Directives [2004/17/EC, 2004/18/EC and 

Directive [….] of the European Parliament 

and the Council of [….]….on the award of 

concession contracts] exclude, for 

contracts with an estimated value equal or 

above EUR 5.000.000 from procedures for 

the award of contracts goods and services 

(12) Contracting authorities/entities within 

the meaning of Directives [2004/17/EC, 

2004/18/EC and Directive [….] of the 

European Parliament and the Council of 

[….]….on the award of concession 

contracts] should be able to exclude from 

procedures for the award of contracts 

tenders comprising goods and/or services 

originating from third countries, in which 

the value of the non-covered goods or 
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not covered by the international 

commitments undertaken by the 

European Union. 

services exceeds 50 % of the total value of 

these goods or services. 

 

Amendment  8 

Proposal for a regulation 

Recital 13 

 

Text proposed by the Commission Amendment 

(13) For the sake of transparency, 

contracting authorities/entities intending 

to make use of their power in accordance 

with this Regulation to exclude tenders 

comprising goods and/or services 

originating outside the European Union, 

in which the value of the non-covered 

goods or services exceeds 50 % of the total 

value of these goods or services from 

procedures for the award of contracts 

should inform economic operators thereof 

in the contract notice published in the 

Official Journal of the European Union. 

deleted 

 

Amendment  9 

Proposal for a regulation 

Recital 14 

 

Text proposed by the Commission Amendment 

(14) In order to enable the Commission to 

decide on any exclusion of third-country 

goods and services not covered by the 

international commitments of the Union, 

contracting authorities/entities should 

notify the Commission of their intention to 

exclude such goods and services, using a 

standard form that contains sufficient 

information to enable the Commission to 

decide. 

(14) In order to enable the Commission to 

assess whether to exclude third-country 

goods and services not covered by the 

international commitments of the Union, 

contracting authorities/entities should 

notify the Commission of their intention to 

exclude such goods and services, using a 

standard form that contains sufficient 

information to enable the Commission to 

decide. 

 

Amendment  10 

Proposal for a regulation 

Recital 15 
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Text proposed by the Commission Amendment 

(15) For contracts with an estimated value 

equal or above EUR 5.000.000 the 

Commission should approve the intended 

exclusion if the international agreement 

concerning market access in the field of 

public procurement between the Union and 

the country where the goods and/or 

services originate contains, for the goods 

and/or services for which the exclusion is 

proposed, explicit market access 

reservations taken by the Union. Where 

such an agreement does not exist, the 

Commission should approve the exclusion 

where the third country maintains 

restrictive procurement measures leading 

to a lack of substantial reciprocity in 

market opening between the Union and the 

third country concerned. A lack of 

substantial reciprocity should be presumed 

where restrictive procurement measures 

result in serious and recurring 

discriminations of EU economic operators, 

goods and services. 

(15) For contracts with an estimated value 

equal or above EUR 5.000.000 the 

Commission should authorise the intended 

exclusion if the international agreement 

concerning market access in the field of 

public procurement between the Union and 

the country where the goods and/or 

services originate contains, for the goods 

and/or services for which the exclusion is 

proposed, explicit market access 

reservations taken by the Union. Where 

such an agreement does not exist, the 

Commission should approve the exclusion 

where the third country maintains 

restrictive procurement measures leading 

to a lack of substantial reciprocity in 

market opening between the Union and the 

third country concerned. A lack of 

substantial reciprocity should be presumed 

where restrictive procurement measures 

result in serious and recurring 

discriminations of EU economic operators, 

goods and services. 

 

Amendment  11 

Proposal for a regulation 

Recital 16 

 

Text proposed by the Commission Amendment 

(16) When assessing whether a lack of 

substantial reciprocity exists, the 

Commission should examine to what 

degree public procurement laws of the 

country concerned ensure transparency in 

line with international standards in the 

field of public procurement and preclude 

any discrimination against Union goods, 

services and economic operators. In 

addition, it should examine to what degree 

public authorities and/or individual 

procuring entities maintain or adopt 

discriminatory practices against Union 

deleted 
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goods, services and economic operators. 

 

Amendment  12 

Proposal for a regulation 

Recital 18 

 

Text proposed by the Commission Amendment 

(18) In view of the fact that the access of 

third country goods and services to the 

public procurement market of the Union 

falls within the scope of the common 

commercial policy, Member States or 

their contracting authorities/entities 

should not be able to restrict the access of 

third country goods or services to their 

tendering procedures by any other 

measure than the ones provided for in this 

Regulation. 

deleted 

 

Amendment  13 

Proposal for a regulation 

Recital 20 

 

Text proposed by the Commission Amendment 

(20) The Commission should be able, on 

its own initiative or at the application of 

interested parties or a Member State, to 

initiate at any time an external procurement 

investigation into restrictive procurement 

practices allegedly maintained by a third 

country. In particular it shall take into 

account the fact that the Commission has 

approved a number of intended exclusions 

concerning a third country pursuant to 

Article 6(2) of this Regulation. Such 

investigative procedures should be without 

prejudice to Council Regulation (EC) No 

3286/94 of 22 December 1994 laying down 

Community procedures in the field of the 

common commercial policy in order to 

ensure the exercise of the Community’s 

rights under international trade rules, in 

particular those established under the 

(20) The Commission should be able, on 

its own initiative or at the application of 

interested parties or a Member State, to 

initiate at any time an external procurement 

investigation into restrictive procurement 

practices allegedly maintained by a third 

country. In particular it shall take into 

account the fact that the Commission has 

approved a number of intended exclusions 

concerning a third country pursuant to this 

Regulation. Such investigative procedures 

should be without prejudice to Council 

Regulation (EC) No 3286/94 of 22 

December 1994 laying down Community 

procedures in the field of the common 

commercial policy in order to ensure the 

exercise of the Community’s rights under 

international trade rules, in particular those 

established under the auspices of the World 
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auspices of the World Trade Organization. Trade Organization. 

 

Amendment  14 

Proposal for a regulation 

Recital 24 

 

Text proposed by the Commission Amendment 

(24) It is imperative that contracting 

authorities/entities have access to a range 

of high-quality products meeting their 

purchasing requirements at a competitive 

price. Therefore contracting 

authorities/entities should be able to set 

aside measures limiting access of non-

covered goods and services in case there 

are no Union and/or covered goods or 

services available which meet the 

requirements of the contracting 

authority/entity to safeguard essential 

public needs for example health and public 

safety, or application of the measure 

would lead to a disproportionate increase 

in the price or costs of the contract. 

(24) It is imperative that contracting 

authorities/entities have access to a range 

of high-quality products meeting their 

purchasing requirements at a competitive 

price. Therefore contracting 

authorities/entities should be able to set 

aside measures limiting access of non-

covered goods and services in case there 

are no Union and/or covered goods or 

services available which meet the 

requirements of the contracting 

authority/entity to safeguard essential 

public needs, for example health and public 

safety. 

 

Amendment  15 

Proposal for a regulation 

Chapter 2 – title 

 

Text proposed by the Commission Amendment 

Treatment of covered and non-covered 

goods and services, Abnormally low 

tenders 

Treatment of covered and non-covered 

goods and services, 

 

Amendment  16 

Proposal for a regulation 

Article 4 

 

Text proposed by the Commission Amendment 

Treatment of covered goods and services General provisions 

When awarding contracts for the execution 

of works and/or a work, the supply of 

1. When awarding contracts for the 

execution of works and/or a work, the 
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goods or the provision of services, 

contracting authorities/entities shall treat 

covered goods and services equally to 

goods and services originating in the 

European Union. 

supply of goods or the provision of 

services, contracting authorities/entities 

shall treat covered goods and services 

equally to goods and services originating in 

the European Union. 

Goods or services originating in least-

developed countries listed in Annex I to 

Regulation (EC) No 732/2008 shall be 

treated as covered goods and services. 

Goods or services originating in the 

following classifications of third countries 

shall be treated as covered goods and 

services: 

 (a) least-developed countries listed in 

Annex I to Regulation (EC) No 732/2008; 

 (b) countries that have been classified by 

the World Bank as a low-income country 

during three consecutive years. 

 2. Member States or their contracting 

authorities/entities shall not restrict the 

access of non-covered goods or services to 

their tendering procedures by any 

measure other than those provided for in 

this Regulation. 

 3. Non-covered goods and services may be 

subject to restrictive measures taken by 

the Commission according to the rules set 

out in Articles 10 and 11. 

 

Amendment  17 

Proposal for a regulation 

Article 5 

 

Text proposed by the Commission Amendment 

Article 5 deleted 

Rules of access for non-covered goods 

and services 

 

Non-covered goods and services may be 

subject to restrictive measures taken by 

the Commission: 

 

a) upon request of individual contracting 

entities according to the rules set out in 

Article 6; 

 

b) according to the rules set out in 

Articles 10 and 11. 
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Amendment  18 

Proposal for a regulation 

Article 6 – title 

 

Text proposed by the Commission Amendment 

Empowerment of contracting 

authorities/entities to exclude tenders 

comprising non-covered goods and 

services 

Exclusion of tenders comprising non-

covered goods and services 

 

Amendment  19 

Proposal for a regulation 

Article 6 – paragraph 1 

 

Text proposed by the Commission Amendment 

Upon request of contracting 

authorities/entities the Commission shall 

assess whether to approve, for contracts 

with an estimated value equal or above 

EUR 5.000.000 exclusive of value-added 

tax (VAT) the exclusion from procedures 

for the award of contracts tenders 

comprising goods or services originating 

outside the Union, if the value of the non-

covered goods or services exceeds 50 % of 

the total value of the goods or services 

constituting the tender, under the following 

conditions. 

Contracting authorities/entities may 

exclude from procedures for the award of 

contracts tenders comprising goods or 

services originating outside the Union, if 

the value of the non-covered goods or 

services exceeds 50 % of the total value of 

the goods or services constituting the 

tender, under the following conditions.  

 

Amendment  20 

Proposal for a regulation 

Article 6 – paragraph 2 – indent 1 

 

Text proposed by the Commission Amendment 

Where contracting authorities/entities 

intend to request the exclusion from 

procedures for the award of contracts on 

the basis of paragraph 1 they shall 

indicate this in the contract notice they 

deleted 
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publish pursuant to Article 35 of Directive 

2004/18/EC or pursuant to Article 42 of 

Directive 2004/17/EC or Article 26 of the 

Directive on the award of concession 

contracts. 

 

Amendment  21 

Proposal for a regulation 

Article 6 – paragraph 2 – subparagraph 3 

 

Text proposed by the Commission Amendment 

Where contracting authorities/entities 

receive tenders that meet the conditions of 

paragraph 1 for which they intend to 

request the exclusion for that reason, they 

shall notify the Commission. During the 

notification procedure the contracting 

authority/entity may continue its analysis 

of the tenders. 

3. Where contracting authorities/entities 

receive tenders that meet the conditions of 

paragraph 1 for which they intend to 

request the exclusion for that reason, they 

shall notify the Commission within one 

week. During the notification procedure the 

contracting authority/entity may continue 

its analysis of the tenders. 

 

Amendment  22 

Proposal for a regulation 

Article 6 – paragraph 2 – subparagraph 6 a (new) 

 

Text proposed by the Commission Amendment 

 6a. Contracting authorities/entities which 

have excluded tenders pursuant to 

paragraph 1 shall indicate this in the 

contract award notice they publish 

pursuant to Article 35 of Directive 

2004/18/EC, Article 42 of Directive 

2004/17/EC, or Article 27 of the Directive 

on the award of concession contracts. The 

Commission shall adopt implementing 

acts establishing the standard forms for 

contract award notices. Those 

implementing acts shall be adopted in 

accordance with the advisory procedure 

referred to in Article 17 (3). 
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Amendment  23 

Proposal for a regulation 

Article 6 – paragraph 2 – subparagraph 6 b (new) 

 

Text proposed by the Commission Amendment 

 6b. Paragraph 1 shall not apply where the 

Commission has adopted the 

implementing act on temporary access of 

the goods and services from a country 

engaged in substantive negotiations with 

the Union as set out in Article 9(4). 

 

Amendment  24 

Proposal for a regulation 

Article 6 – paragraph 3 

 

Text proposed by the Commission Amendment 

3. For contracts referred to in paragraph 

1, the Commission shall adopt an 

implementing act concerning the approval 

of the intended exclusion within a period 

of two months commencing on the first 

working day following the date on which 

it receives the notification. Those 

implementing acts shall be adopted in 

accordance with the examination 

procedure referred to in Article 17(2). 

This period may be extended once by a 

maximum of two months in duly justified 

cases, in particular if the information 

contained in the notification or in the 

documents annexed thereto is incomplete 

or inexact or if the facts as reported 

undergo any substantive changes. If, at 

the end of this two-month period, or the 

extended period the Commission has not 

adopted a decision approving or 

disapproving the exclusion, the exclusion 

shall be deemed to have been disapproved 

by the Commission. 

deleted 

Amendment  25 

Proposal for a regulation 

Article 6 – paragraph 4 
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Text proposed by the Commission Amendment 

4. When adopting implementing acts 

pursuant to paragraph 3, the Commission 

shall approve the intended exclusion in 

the following cases: 

deleted 

(a) if the international agreement 

concerning market access in the field of 

public procurement between the Union 

and the country where the goods and/or 

services originate contains, for the goods 

and/or services for which the exclusion is 

proposed, explicit market access 

reservations taken by the Union; 

 

(b) where an agreement referred to in 

point (a) does not exist and the third 

country maintains restrictive procurement 

measures leading to a lack of substantial 

reciprocity in market opening between the 

Union and the third country concerned. 

 

For the purposes of point (b), a lack of 

substantial reciprocity is presumed where 

restrictive procurement measures result in 

serious and recurring discriminations of 

Union economic operators, goods and 

services. 

 

When adopting implementing acts 

pursuant to paragraph 3, the Commission 

shall not approve an intended exclusion 

where it would violate market access 

commitments entered into by the Union in 

its international agreements. 

 

 

Amendment  26 

Proposal for a regulation 

Article 6 – paragraph 5 

 

Text proposed by the Commission Amendment 

5. When assessing whether a lack of 

substantial reciprocity exists, the 

Commission shall examine the following: 

deleted 

(a) to what degree public procurement 

laws of the country concerned ensure 
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transparency in line with international 

standards in the field of public 

procurement and preclude any 

discrimination against Union goods, 

services and economic operators; 

(b) to what degree public authorities 

and/or individual procuring entities 

maintain or adopt discriminatory 

practices against Union goods, services 

and economic operators. 

 

 

Amendment  27 

Proposal for a regulation 

Article 6 – paragraph 6 

 

Text proposed by the Commission Amendment 

6. Before the Commission takes a decision 

pursuant to paragraph 3 it shall hear the 

tenderer or tenderers concerned.  

deleted 

 

Amendment  28 

Proposal for a regulation 

Article 6 – paragraph 7 

 

Text proposed by the Commission Amendment 

7. Contracting authorities/entities which 

have excluded tenders pursuant to 

paragraph 1 shall indicate this in the 

contract award notice they publish 

pursuant to Article 35 of Directive 

2004/18/EC, Article 42 of Directive 

2004/17/EC, or Article 27 of the Directive 

on the award of concession contracts. The 

Commission shall adopt implementing 

acts establishing the standard forms for 

contract award notices. Those 

implementing acts shall be adopted in 

accordance with the advisory procedure 

referred to in Article 17 (3). 

deleted 
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Amendment  29 

Proposal for a regulation 

Article 6 – paragraph 8 

 

Text proposed by the Commission Amendment 

8. Paragraph 1 shall not apply where the 

Commission has adopted the 

implementing act on temporary access of 

the goods and services from a country 

engaged in substantive negotiations with 

the Union as set out in Article 9(4). 

deleted 

 

Amendment  30 

Proposal for a regulation 

Article 6 a (new) 

 

Text proposed by the Commission Amendment 

 Article 6a 

 Assessment of the exclusion of tenders 

comprising non-covered goods and 

services 

 1. The Commission shall assess the 

decision of the contracting 

authorities/entities to exclude tenders 

comprising goods or services originating 

outside the Union from procedures for the 

award of contracts pursuant to Article 

6(1). 

 For this assessment, the Commission 

shall verify, in particular, whether: 

 (a) the contracting authorities/entities 

have correctly intepreted the criteria 

referred to in Article 6(1); 

 (b) the exclusion infringes the 

commitments on market access entered 

into by the Union in the international 

agreements it has concluded. 

 2. In the event that the Commission does 

not approve the exclusion in question, it 
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shall inform the contracting 

authorities/entities of its disagreement 

within three weeks, commencing on the 

first working day following the date on 

which it receives the notification referred 

to in Article 6(3). 

 

Amendment  31 

Proposal for a regulation 

Article 6 b (new) 

 

Text proposed by the Commission Amendment 

 Article 6b 

 Authorisation of the exclusion of tenders 

comprising non-covered goods and 

services for contracts with an estimated 

value equal to or above EUR 5.000.000 

 The Commission shall assess the decision 

of the contracting authorities/entities to 

exclude tenders comprising goods or 

services originating outside the Union, for 

contracts with an estimated value equal or 

above EUR 5.000.000, from procedures 

for the award of contracts pursuant to 

Article 6(1). 

 The Commission shall approve the 

intended exclusion in the following cases: 

 (a) if the international agreement 

concerning market access in the field of 

public procurement between the Union 

and the country where the goods and/or 

services originate contains, for the goods 

and/or services for which the exclusion is 

proposed, explicit market access 

reservations taken by the Union; 

 (b) where an agreement referred to in 

point (a) does not exist and the third 

country maintains restrictive procurement 

measures leading to a lack of substantial 

reciprocity in market opening between the 

Union and the third country concerned. 

 For the purposes of point (b), a lack of 
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substantial reciprocity is presumed where 

restrictive procurement measures result in 

serious and recurring discriminations of 

Union economic operators, goods and 

services. 

 The Commission shall reject the intended 

exclusion where it infringes the 

commitments on market access entered 

into by the Union in the international 

agreements it has concluded. 

 3. When assessing whether a lack of 

substantial reciprocity exists, the 

Commission shall examine the following: 

 (a) to what degree public procurement 

laws of the country concerned ensure 

transparency in line with international 

standards in the field of public 

procurement and preclude any 

discrimination against Union goods, 

services and economic operators; 

 (b) to what degree public authorities 

and/or individual procuring entities 

maintain or adopt discriminatory 

practices against Union goods, services 

and economic operators. 

 4. The Commission shall adopt an 

implementing act concerning the approval 

of the intended exclusion within a period 

of two months commencing on the first 

working day following the date on which 

it receives the notification. Those 

implementing acts shall be adopted in 

accordance with the examination 

procedure referred to in Article 17(2). 

This period may be extended by a 

maximum of two months in duly justified 

cases, in particular if the information 

contained in the notification or in the 

documents annexed thereto is incomplete 

or inexact or if the facts as reported 

undergo any substantive changes. If, at 

the end of this two-month period, or the 

extended period the Commission has not 

adopted a decision approving or 

disapproving the exclusion, the exclusion 

shall be deemed to have been rejected by 
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the Commission. 

 5. Before adopting a decision under 

paragraph 4, the Commission shall hear 

the tenderer or tenderers and the 

contracting authorities/entities. 

 

Amendment  32 

Proposal for a regulation 

Article 7 – paragraph 2 

 

Text proposed by the Commission Amendment 

A contracting authority/entity may 

withhold any information release of it 

would impede law enforcement, would 

otherwise be contrary to the public 

interest, would prejudice the legitimate 

commercial interests of economic 

operators, whether public or private, or 

might prejudice fair competition between 

them. 

deleted 

 

Amendment  33 

Proposal for a regulation 

Article 8 – paragraph 2 – subparagraph 2 

 

Text proposed by the Commission Amendment 

In particular, the Commission shall take 

into account whether a number of intended 

exclusions have been approved pursuant to 

Article 6(3) of this Regulation. 

In particular, the Commission shall take 

into account whether a number of intended 

exclusions have been approved pursuant to 

Article 6a(4) of this Regulation. 

 

Amendment  34 

Proposal for a regulation 

Article 8 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. The investigation referred to in 

paragraph 1 is conducted on the basis of 

the criteria laid down in Article 6. 

2. The investigation referred to in 

paragraph 1 is conducted on the basis of 

the criteria laid down in Article 6b(2) and 

(3). 
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Amendment  35 

Proposal for a regulation 

Article 8 – paragraph 3 

 

Text proposed by the Commission Amendment 

3. The assessment by the Commission of 

whether restrictive procurement measures 

are maintained by the third country 

concerned shall be made on the basis of the 

information supplied by interested parties 

and Member States and/or facts collected 

by the Commission during its 

investigation, and shall be concluded 

within a period of nine months after the 

initiation of the investigation. In duly 

justified cases this period may be extended 

by three months. 

3. The assessment by the Commission of 

whether restrictive procurement measures 

are maintained by the third country 

concerned shall be made on the basis of the 

information supplied by interested parties 

and Member States and/or facts collected 

by the Commission during its 

investigation, and shall be concluded 

within a period of nine months after the 

initiation of the investigation. 

 

 

Amendment  36 

Proposal for a regulation 

Article 8 – paragraph 4 

 

Text proposed by the Commission Amendment 

4. When the Commission concludes as a 

result of the external procurement 

investigation that the alleged restrictive 

procurement measures are not 

maintained by the third country 

concerned, the Commission shall adopt a 

decision terminating the investigation. 

Those implementing acts shall be adopted 

in accordance with the examination 

procedure referred to in Article 17 (2). 

deleted 

 

 

Amendment  37 

Proposal for a regulation 

Article 8 – paragraph 4 a (new) 
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Text proposed by the Commission Amendment 

 The assessment by the Commission of 

whether restrictive procurement measures 

are maintained by the third country 

concerned shall be made on the basis of 

the information supplied by interested 

parties and Member States and/or facts 

collected by the Commission during its 

investigation, and shall be concluded 

within a period of six months after the 

initiation of the investigation. In duly 

justified cases this period may be extended 

by two months. 

 

 

Amendment  38 

Proposal for a regulation 

Article 8 – paragraph 4 b (new) 

 

Text proposed by the Commission Amendment 

 When the Commission concludes as a 

result of the external procurement 

investigation that the alleged restrictive 

procurement measures are not 

maintained by the third country 

concerned, the Commission shall adopt a 

decision terminating the investigation. 

Those implementing acts shall be adopted 

in accordance with the examination 

procedure referred to in Article 17 (2). 

 

 

Amendment  39 

Proposal for a regulation 

Article 9 – paragraph 1 – subparagraph 1 

 

Text proposed by the Commission Amendment 

When it is found as a result of an 

investigation that restrictive procurement 

measures are maintained by a third country 

and the Commission considers it to be 

When it is found as a result of an 

investigation that restrictive procurement 

measures are maintained by a third 

country, the Commission shall invite it to 
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justified by the EU interest, the 

Commission shall invite it to enter into 

consultations with a view to ensuring that 

Union economic operators, goods and 

services can participate in tendering 

procedures for the award of public 

procurement contracts in that country on 

the conditions no less favourable than 

those accorded to national economic 

operators, goods and services of that 

country and also with a view also to 

ensuring the application of the principles of 

transparency and equal treatment. 

enter into consultations with a view to 

ensuring that Union economic operators, 

goods and services can participate in 

tendering procedures for the award of 

public procurement contracts in that 

country on the conditions no less 

favourable than those accorded to national 

economic operators, goods and services of 

that country and also with a view also to 

ensuring the application of the principles of 

transparency and equal treatment. 

 

Amendment  40 

Proposal for a regulation 

Article 9 – paragraph 3 – subparagraph 3 

 

Text proposed by the Commission Amendment 

Where the remedial/corrective measures 

taken by the third country concerned are 

rescinded, suspended or improperly 

implemented, the Commission may: 

Where the remedial/corrective measures 

taken by the third country concerned are 

rescinded, suspended or improperly 

implemented, the Commission shall: 

 

Amendment  41 

Proposal for a regulation 

Article 9 – paragraph 4 

 

Text proposed by the Commission Amendment 

4. Where, after the initiation of a 

consultation, it appears that the most 

appropriate means to end a restrictive 

procurement practice is the conclusion of 

an international agreement, negotiations 

shall be carried out in accordance with the 

provisions of Articles 207 and 218 of the 

Treaty on the Functioning of the European 

Union. If a country has engaged in 

substantive negotiations with the 

European Union concerning market 

access in the field of public procurement, 

the Commission may adopt an 

implementing act providing that goods and 

4. Where, after the initiation of a 

consultation, it appears that the most 

appropriate means to end a restrictive 

procurement practice is the conclusion of 

an international agreement, negotiations 

shall be carried out in accordance with the 

provisions of Articles 207 and 218 of the 

Treaty on the Functioning of the European 

Union. If a country has substantially 

expanded and facilitated access to its 

public procurement market for tenderers 

from the EU, the Commission may adopt 

an implementing act providing that goods 

and services from that country cannot be 



 

AD\1003422EN.doc 25/29 PE510.571v02-00 

 EN 

services from that country cannot be 

excluded from procedures for the award of 

contracts pursuant to Article 6. 

excluded from procedures for the award of 

contracts pursuant to Article 6. 

 

Amendment  42 

Proposal for a regulation 

Article 9 – paragraph 5 

 

Text proposed by the Commission Amendment 

5. The Commission may terminate the 

consultation if the country concerned 

undertakes international commitments 

agreed with the Union in any of the 

following frameworks: 

deleted 

(a) Accession to the WTO Agreement on 

Government Procurement, 

 

(b) Conclusion of a bilateral agreement 

with the Union which includes market 

access commitments in the field of public 

procurement, or 

 

(c) Expansion of its market access 

commitments undertaken under the WTO 

Agreement on Government or under a 

bilateral agreement concluded with the 

Union in that framework, 

 

The consultation may also be terminated 

in cases where the restrictive procurement 

measures are still in place at the time 

these commitments are undertaken, as 

long as they include detailed provisions 

relating to the phasing-out of those 

practices. 

 

 

Amendment  43 

Proposal for a regulation 

Article 9 – paragraph 6 

 

Text proposed by the Commission Amendment 

6. In the event that a consultation with a 

third country does not lead to satisfactory 

results within 15 months from the day the 

consultation with the third country started, 

6. In the event that a consultation with a 

third country does not lead to satisfactory 

results within 12 months from the day the 

consultation with the third country started, 
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the Commission shall terminate the 

consultation and consider acting under 

Article 10 to adopt implementing acts to 

limit the access of goods and services 

originating in a third country . 

the Commission shall terminate the 

consultation and consider acting under 

Article 10 to adopt implementing acts to 

limit the access of goods and services 

originating in a third country . 

 

Amendment  44 

Proposal for a regulation 

Article 10 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. Where it is found in an investigation 

pursuant to Article 8, and after following 

the procedure foreseen in Article 9, that 

restrictive procurement measures adopted 

or maintained by that third country leads to 

an lack of substantial reciprocity in market 

opening between the Union and the third 

country as referred to in Article 6, the 

Commission may adopt implementing acts 

to temporarily limit the access of non-

covered goods and services originating in a 

third country. Those implementing acts 

shall be adopted in accordance with the 

examination procedure referred to in 

Article 17(2). 

1. Where it is found in an investigation 

pursuant to Article 8, and after following 

the procedure foreseen in Article 9, that 

restrictive procurement measures adopted 

or maintained by that third country leads to 

an lack of substantial reciprocity in market 

opening between the Union and the third 

country as referred to in Article 6b(3), the 

Commission shall adopt implementing acts 

to temporarily limit the access of non-

covered goods and services originating in a 

third country. Those implementing acts 

shall be adopted in accordance with the 

examination procedure referred to in 

Article 17(2). 

 

 

Amendment  45 

Proposal for a regulation 

Article 11 – title 

 

Text proposed by the Commission Amendment 

Withdrawal or suspension of measures Renewal, withdrawal or suspension of 

measures 

Justification 

It is necessary to add a review process. 
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Amendment  46 

Proposal for a regulation 

Article 11 – paragraph 1 – subparagraph 1 

 

Text proposed by the Commission Amendment 

Where the Commission considers that the 

reasons justifying the measures adopted 

pursuant to Articles 9 (4) and 10 no longer 

apply, the Commission may adopt an 

implementing act to: 

After verifying that the reasons justifying 

the measures adopted pursuant to Articles 

9 (4) and 10 no longer apply, the 

Commission shall adopt an implementing 

act to: 

 

 

Amendment  47 

Proposal for a regulation 

Article 11 – paragraph 1 a (new) 

 

Text proposed by the Commission Amendment 

 Pursuant to its decision in Article 10(1), 

the Commission shall regularly monitor 

the situation in the third country 

concerned and report annually to the 

European Parliament and the Council on 

whether remedial/corrective measures 

have been taken. 

Justification 

This addition allows for an annual review of the third country situation. 

 

 

Amendment  48 

Proposal for a regulation 

Article 11 – paragraph 1 b (new) 

 

Text proposed by the Commission Amendment 

 Where the Commission considers that the 

reasons justifying the measures adopted 

pursuant to Article 9(4) and 10 still apply 

upon the end of the temporary period 

under Article 10(1), the Commission may 

adopt an implementing act to renew the 



 

PE510.571v02-00 28/29 AD\1003422EN.doc 

EN 

measures for a further period of up to five 

years and renewed every five years 

thereafter. 

Justification 

This provide a process for the renewal of the measures adopted in Article 9(4). 

 

Amendment  49 

Proposal for a regulation 

Article 13 – paragraph 1 b 

 

Text proposed by the Commission Amendment 

(b) application of the measure would lead 

to a disproportionate increase in the price 

or costs of the contract. 

deleted 
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