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SHORT JUSTIFICATION 

The possible introduction of common rules on actions for damages for competition 

infringements has been under deliberation for almost a decade. The Commission's proposal 

for this Directive is therefore welcome, as it can help consumers and small and medium-sized 

enterprises to exercise their right to compensation for harm caused by competition law 

infringements. The absence of national rules that adequately govern actions for damages or, 

on the other hand, the disparity between national legislations places not only victims, but also 

the perpetrators of competition law infringements in a position of inequality. This may also 

give a competitive advantage to undertakings that have breached Articles 101 or 102 of the 

Treaty on the Functioning of the European Union, but which do not have their headquarters or 

do not conduct business in a Member State whose legislation is favourable for  claimants. 

These differences in the liability rules may damage competition and hinder the proper 

functioning of the internal market. The rapporteur therefore welcomes the Commission's 

proposal to facilitate access to justice and enable victims to obtain compensation. 

In principle the rapporteur supports leniency programmes, as these can make it possible to 

identify infringements and feels that undertakings should not be discouraged from 

cooperating. However, such programmes should not protect undertakings more than is 

necessary. In particular, they should not absolve infringing parties from paying damages to 

victims, nor lead to excessive protection of information needed by claimants as evidence in 

order to bring an action for damages. 

Similarly, the rapporteur supports the encouraging of consensual settlements, while 

emphasising that these must be of a genuinely voluntary nature. In order to facilitate equitable 

settlements claimants should have the possibility of obtaining pre-litigation information from 

national or European competition authorities concerning the volume of damages or loss 

incurred. 

Obtaining evidence is a crucial factor for exercising the rights of appeal. Therefore the 

rapporteur considers it essential to further strengthen the provisions proposed by the 

Commission to allow proportionate access, under judicial supervision, to the information that 

is relevant and necessary for the action. While certain types of documents, or certain kinds of 

information contained in these can merit confidentiality, the rapporteur considers that no 

categories of documents should be excluded, as such, from an evaluation of whether or not 

they should be disclosed. 

During previous deliberations of how to reinforce the position of the claimants collective 

redress has been presented as a way to improve the equality of arms of the parties to disputes 

over damages. While considering that the maintaining or introduction of such mechanisms 

should be encouraged, even if not made obligatory for the Member States, the rapporteur 

considers that it would be important to avoid certain practices, such as requiring victims to 

explicitly opt-out form a collective action or allowing for contingency fees or punitive 

damages. 

AMENDMENTS 

The Committee on Legal Affairs calls on the Committee on Economic and Monetary Affairs, 

as the committee responsible, to take into account the following amendments: 
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Amendment  1 

Proposal for a directive 

Recital 4 

 

Text proposed by the Commission Amendment 

(4) The Union right to compensation for 

antitrust harm requires each Member State 

to have procedural rules ensuring the 

effective exercise of that right. The need 

for effective procedural remedies also 

follows from the right to effective judicial 

protection as laid down in Article 47, first 

paragraph, of the Charter of Fundamental 

Rights of the European Union53 and in 

Article 19(1), second subparagraph of the 

Treaty on European Union. 

(4) The Union right to compensation for 

antitrust harm requires each Member State 

to have procedural rules ensuring the 

effective exercise of that right. The need 

for effective procedural remedies also 

follows from the right to effective judicial 

protection as laid down in Article 47, first 

paragraph, of the Charter of Fundamental 

Rights of the European Union53and in 

Article 19(1), second subparagraph of the 

Treaty on European Union. Member States 

should ensure effective legal protection in 

the fields covered by Union law 

__________________ __________________ 

53 OJ C 326, 26.10.2012, p. 391. 53 OJ C 326, 26.10.2012, p. 391. 

 

 

Amendment  2 

Proposal for a directive 

Recital 5 

 

Text proposed by the Commission Amendment 

(5) To ensure effective public and private 

enforcement of the competition rules, it is 

necessary to regulate the way the two 

forms of enforcement are coordinated, for 

instance the arrangements for access to 

documents held by competition authorities. 

Such coordination at Union level will also 

avoid divergence of applicable rules, which 

could jeopardise the proper functioning of 

the internal market. 

(5) To ensure effective private enforcement 

actions under civil law and effective 

public enforcement by competition 

authorities, both tools are required to 

interact to ensure maximum effectiveness 
of the competition rules. It is necessary to 

regulate the way the two forms of 

enforcement are coordinated, for instance 

the arrangements for access to documents 

held by competition authorities. Such 

coordination at Union level will also avoid 

divergence of applicable rules, which could 
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jeopardise the proper functioning of the 

internal market. 

 

Amendment  3 

Proposal for a directive 

Recital 7 

 

 

Text proposed by the Commission Amendment 

(7) Undertakings established and operating 

in different Member States are subject to 

procedural rules that significantly affect the 

extent to which they can be held liable for 

infringements of competition law. This 

uneven enforcement of the Union right to 

compensation may result in a competitive 

advantage for some undertakings which 

have breached Articles 101 or 102 of the 

Treaty, and a disincentive to the exercise of 

the rights of establishment and provision of 

goods or services in those Member States 

where the right to compensation is more 

effectively enforced. As such, the 

differences in the liability regimes 

applicable in the Member States may 

negatively affect both competition and the 

proper functioning of the internal market. 

(7) Undertakings established and operating 

in different Member States are subject to 

procedural rules that significantly affect the 

extent to which they can be held liable for 

infringements of competition law. This 

uneven enforcement of the Union right to 

compensation may result in a competitive 

advantage for some undertakings which 

have breached Articles 101 or 102 of the 

Treaty, and a disincentive to the exercise of 

the rights of establishment and provision of 

goods or services in those Member States 

where the right to compensation is more 

effectively enforced. Therefore, as the 

differences in the liability regimes 

applicable in the Member States may 

negatively affect both competition and the 

proper functioning of the internal market, it 

is appropriate to base the Directive on the 

dual legal basis of Articles 103 and 114 

TFEU. 

Justification 

The arguments presented in the recital logically lead to the conclusion of the need to base the 

Directive on the dual legal basis of Articles 103 and 114 TFEU, which conclusion should also 

be spelled out for the sake of clarity. 

 

Amendment  4 

Proposal for a directive 

Recital 8 
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Text proposed by the Commission Amendment 

(8) It is therefore necessary to ensure a 

more level playing field for undertakings 

operating in the internal market and to 

improve the conditions for consumers to 

exercise the rights they derive from the 

internal market. It is also appropriate to 

increase legal certainty and to reduce the 

differences between the Member States as 

to the national rules governing actions for 

damages for infringements of European 

competition law and, when applied in 

parallel to the latter, national competition 

law. An approximation of these rules will 

also help to prevent the emergence of 

wider differences between the Member 

States’ rules governing actions for damages 

in competition cases. 

(8) It is therefore necessary, bearing in 

mind also the often cross-border nature of 

large scale infringements of competition 

law, to ensure a more level playing field 

for undertakings operating in the internal 

market and to improve the conditions for 

consumers to exercise the rights they 

derive from the internal market. It is also 

appropriate to increase legal certainty and 

to reduce the differences between the 

Member States as to the national rules 

governing actions for damages for 

infringements of European competition law 

and, when applied in parallel to the latter, 

national competition law. An 

approximation of these rules will also help 

to prevent the emergence of wider 

differences between the Member States’ 

rules governing actions for damages in 

competition cases. 

Justification 

Large infringements of competition law will typically not be restricted to only one member 

State but have cross-border effects, which effect trade between the Member States and thereby 

the functioning of the internal market. 

 

 

Amendment  5 

Proposal for a directive 

Recital 13 

 

Text proposed by the Commission Amendment 

(13) Evidence is an important element for 

bringing actions for damages for 

infringement of national or Union 

competition law. However, as antitrust 

litigation is characterised by an information 

asymmetry, it is appropriate to ensure that 

injured parties are afforded the right to 

obtain the disclosure of evidence relevant 

to their claim, without it being necessary 

(13) Evidence is an important element for 

bringing actions for damages for 

infringement of national or Union 

competition law. However, as antitrust 

litigation is characterised by an information 

asymmetry, it is appropriate to ensure that 

injured parties are afforded the right to 

obtain the disclosure of evidence relevant 

to their claim. In order to ensure equality of 
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for them to specify individual items of 

evidence. In order to ensure equality of 

arms, those means should also be available 

to defendants in actions for damages, so 

that they can request the disclosure of 

evidence by those injured parties. National 

courts can also order evidence to be 

disclosed by third parties. Where the 

national court wishes to order disclosure of 

evidence by the Commission, the principle 

of sincere cooperation between the 

European Union and the Member States 

(Article 4(3) TEU) and Article 15(1) of 

Regulation No 1/2003 as regards requests 

for information are applicable. 

arms, those means should also be available 

to defendants in actions for damages, so 

that they can request the disclosure of 

evidence by those injured parties. National 

courts can also order evidence to be 

disclosed by third parties. Where the 

national court wishes to order disclosure of 

evidence by the Commission, the principle 

of sincere cooperation between the 

European Union and the Member States 

(Article 4(3) TEU) and Article 15(1) of 

Regulation No 1/2003 as regards requests 

for information are applicable. 

 

 

Amendment  6 

Proposal for a directive 

Recital 14 

 

Text proposed by the Commission Amendment 

(14) Relevant evidence should be disclosed 

upon decision of the court and under its 

strict control, especially as regards the 

necessity and proportionality of the 

disclosure measure. It follows from the 

requirement of proportionality that 

disclosure requests can only be triggered 

once an injured party has made it plausible, 

on the basis of facts which are reasonably 

available to him, that the party has suffered 

harm that was caused by the defendant. 

The request for disclosure should refer to 

categories of evidence which are as 

precise and narrow as possible on the 

basis of reasonably available facts. 

(14) Relevant evidence should be disclosed 

upon decision of the court and under its 

strict control, especially as regards the 

necessity and proportionality of the 

disclosure measure. It follows from the 

requirement of proportionality that 

disclosure requests can only be triggered 

once an injured party has made it plausible, 

on the basis of facts which are reasonably 

available to him, that the party has suffered 

harm that was caused by the defendant. 

 

 

Amendment  7 

Proposal for a directive 

Recital 15 
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Text proposed by the Commission Amendment 

(15) The requirement of proportionality 

should also be carefully assessed when 

disclosure risks unravelling the 

investigation strategy of a competition 

authority by revealing which documents 

are part of the file or causing a negative 

bearing on the way in which companies 

cooperate with the competition authority. 

The disclosure request should therefore 

not be deemed proportionate when it 

refers to the generic disclosure of 

documents in the file of a competition 

authority relating to a certain case, or of 

documents submitted by a party in the 

context of a certain case. Such wide 

disclosure requests would also not be 

compatible with the requesting party's 

duty to specify categories of evidence as 

precisely and narrowly as possible. 

(15) The requirement of proportionality 

should also be carefully assessed when 

disclosure risks unravelling the 

investigation strategy of a competition 

authority by revealing which documents 

are part of the file or causing a negative 

bearing on the way in which companies 

cooperate with the competition authority.  

 Special attention should be paid to 

prevent any types of requests which are 

aimed at fishing expeditions. 

Justification 

Self-explanatory. 

 

Amendment  8 

Proposal for a directive 

Recital 17 

 

 

Text proposed by the Commission Amendment 

(17) While relevant evidence containing 

business secrets or otherwise confidential 

information should in principle be 

available in actions for damages, such 

confidential information needs to be 

appropriately protected. National courts 

should therefore have at their disposal a 

range of measures to protect such 

confidential information from being 

(17) While relevant evidence containing 

business secrets or otherwise confidential 

information should in principle be 

available in actions for damages, such 

confidential information needs to be 

appropriately protected. National courts 

should therefore have at their disposal a 

range of measures to protect such 

confidential information from being 
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disclosed during the proceedings. These 

may include the possibility of hearings in 

private, restricting the circle of persons 

entitled to see the evidence, and instruction 

of experts to produce summaries of the 

information in an aggregated or otherwise 

non-confidential form. Measures protecting 

business secrets and other confidential 

information should not practically impede 

the exercise of the right to compensation. 

disclosed during the proceedings. These 

may include the possibility of blanking out 

sensitive parts of a document, hearings in 

camera, restricting the circle of persons 

entitled to see the evidence, and instruction 

of experts to produce summaries of the 

information in an aggregated or otherwise 

non-confidential form. Measures protecting 

business secrets and other confidential 

information should, nevertheless, not 

impede the exercise of the right to 

compensation. 

Justification 

If documents contain sensitive details, such as the data on third parties not relevant for the 

procedure these can be blanked out. If necessary proceedings can be held in camera in order 

to protect particularly sensitive information. 

 

 

Amendment  9 

Proposal for a directive 

Recital 19 

 

Text proposed by the Commission Amendment 

(19) Leniency programmes and settlement 

procedures are important tools for the 

public enforcement of Union competition 

law as they contribute to the detection, 

efficient prosecution and sanctioning of the 

most serious competition law 

infringements. Undertakings may be 

deterred from co-operating in this context 

if disclosure of documents they solely 

produce to this end were to expose them to 

civil liability under worse conditions than 

the co-infringers that do not co-operate 

with competition authorities. To ensure 

that undertakings are willing to produce 

voluntary statements acknowledging their 

participation in an infringement of Union 

or national competition law to a 

competition authority under a leniency 

programme or a settlement procedure, such 

statements should be excepted from 

(19) Leniency programmes and settlement 

procedures are important tools for the 

public enforcement of Union competition 

law as they contribute to the detection, 

efficient prosecution and sanctioning of the 

most serious competition law 

infringements. Undertakings may be 

deterred from co-operating in this context 

if disclosure of documents they solely 

produce to this end were to expose them to 

civil liability under worse conditions than 

the co-infringers that do not co-operate 

with competition authorities. To ensure 

that undertakings are willing to produce 

voluntary statements acknowledging their 

participation in an infringement of Union 

or national competition law to a 

competition authority under a leniency 

programme or a settlement procedure, 

courts should assess whether such 
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disclosure of evidence. statements should be excepted from 

disclosure of evidence. 

 

 

Amendment  10 

Proposal for a directive 

Recital 26 

 

Text proposed by the Commission Amendment 

(26) National rules on the beginning, 

duration, suspension or interruption of 

limitation periods should not unduly 

hamper the bringing of actions for 

damages. This is particularly important in 

respect of actions that build upon the 

competition authority's or a review court's 

finding of an infringement. To that end, 

injured parties should still be able to bring 

an action for damages after proceedings by 

a competition authority, with a view to 

enforcing national and Union competition 

law. 

(26) National rules on the beginning, 

duration, suspension or interruption of 

limitation periods should not unduly 

hamper the bringing of actions for 

damages. This is particularly important in 

respect of actions that build upon the 

competition authority's or a review court's 

finding of an infringement. To that end, 

injured parties should still be able to bring 

an action for damages after proceedings by 

a competition authority, with a view to 

enforcing national and Union competition 

law. Member States should be allowed to 

maintain or introduce absolute limitation 

periods that are generally applicable. 

 

 

Amendment  11 

Proposal for a directive 

Recital 28 

 

Text proposed by the Commission Amendment 

(28) Undertakings which cooperate with 

competition authorities under a leniency 

programme play a key role in detecting 

secret cartel infringements and in bringing 

these infringements to an end, thereby 

often mitigating the harm which could 

have been caused had the infringement 

continued. It is therefore appropriate to 

make provision for undertakings which 

have received immunity from fines from a 

competition authority under a leniency 

(28) Undertakings which cooperate with 

competition authorities under a leniency 

programme play a key role in detecting 

secret cartel infringements and in bringing 

these infringements to an end, thereby 

often mitigating the harm which could 

have been caused had the infringement 

continued. To the extent a cartel has caused 

harm to others than the 

customers/providers of the infringing 

undertakings, the contribution of the 
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programme to be protected from undue 

exposure to damages claims, bearing in 

mind that the decision of the competition 

authority finding the infringement may 

become final for the immunity recipient 

before it becomes final for other 

undertakings which have not received 

immunity. It is therefore appropriate that 

the immunity recipient is relieved in 

principle from joint and several liability 

for the entire harm and that its 

contribution does not exceed the amount 

of harm caused to his own direct or 

indirect purchasers or, in case of a buying 

cartel, his direct or indirect providers. To 

the extent a cartel has caused harm to 

others than the customers/providers of the 

infringing undertakings, the contribution of 

the immunity recipient should not exceed 

his relative responsibility for the harm 

caused by the cartel. This share should be 

determined in accordance with the same 

rules used to determine the contributions 

among infringing undertakings (recital (27) 

above). The immunity recipient should 

remain fully liable to the injured parties 

other than his direct or indirect purchasers 

or providers only where they are unable to 

obtain full compensation from the other 

infringing undertakings. 

immunity recipient should not exceed his 

relative responsibility for the harm caused 

by the cartel. This share should be 

determined in accordance with the same 

rules used to determine the contributions 

among infringing undertakings (recital (27) 

above). The immunity recipient should 

remain fully liable to the injured parties 

other than his direct or indirect purchasers 

or providers only where they are unable to 

obtain full compensation from the other 

infringing undertakings. 

 

 

Amendment  12 

Proposal for a directive 

Article 1 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. This Directive sets out certain rules 

necessary to ensure that anyone who has 

suffered harm caused by an infringement 

of Article 101 or 102 of the Treaty or of 

national competition law, can effectively 

exercise the right to full compensation for 

that harm. It also sets out rules fostering 

undistorted competition in the internal 

1. This Directive sets out certain rules 

necessary to ensure that anyone who has 

suffered harm caused by an infringement 

of Article 101 or 102 of the Treaty or of 

national competition law by an 

undertaking or group of undertakings, 

can effectively exercise the right to claim 

full compensation for that harm from those 
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market and removing obstacles to its 

proper functioning by ensuring equivalent 

protection throughout the Union for anyone 

who has suffered such harm. 

infringing parties. It also sets out rules 

fostering undistorted competition in the 

internal market and removing obstacles to 

its proper functioning by ensuring 

equivalent protection throughout the Union 

for anyone who has suffered such harm. 

 

 

Amendment  13 

Proposal for a directive 

Article 2 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. Anyone who has suffered harm caused 

by an infringement of Union or national 

competition law shall be able to claim full 

compensation for that harm. 

1. Anyone who has suffered harm caused 

by an infringement of Union or national 

competition law shall be able to claim full 

compensation for that harm from the 

infringing parties in either a direct or a 

follow-on private case. 

 

 

Amendment  14 

Proposal for a directive 

Article 4 – paragraph 1 – point 2 

 

Text proposed by the Commission Amendment 

2. ‘national competition law’ means 

provisions of national law that 

predominantly pursue the same objective 

as Articles 101 and 102 of the Treaty and 

that are applied to the same case and in 

parallel to Union competition law pursuant 

to Article 3(1) of Regulation (EC) No 

1/2003; 

2. ‘national competition law’ means 

provisions of national law that 

predominantly pursue the same objective 

as Articles 101 and 102 of the Treaty and 

that are applied to the same case and in 

parallel to Union competition law pursuant 

to Article 3(1) of Regulation (EC) No 

1/2003 This definition does not apply to 

national laws which impose criminal 

sanctions on natural persons except to the 

extent that such sanctions are the means 

whereby competition rules applying to 

undertakings are enforced. 
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Justification 

It is important to consider criminal law provisions in place in some Member States. The 

wording from Recital 8 of Regulation 1/2003 should therefore also apply here. 

 

 

Amendment  15 

Proposal for a directive 

Article 5 

 

 

Text proposed by the Commission Amendment 

Article 5 Article 5 

Disclosure of evidence Disclosure of evidence 

1. Member States shall ensure that, where a 

claimant has presented reasonably 

available facts and evidence showing 

plausible grounds for suspecting that he, or 

those he represents, has suffered harm 

caused by the defendant’s infringement of 

competition law, national courts can order 

the defendant or a third party to disclose 

evidence, regardless of whether or not this 

evidence is also included in the file of a 

competition authority, subject to the 

conditions set out in this Chapter. Member 

States shall ensure that courts are also able 

to order the claimant or a third party to 

disclose evidence on request of the 

defendant. 

1. Member States shall ensure that in a 

proceeding relating to an action for 

damages before a national court in the 

Union upon request of a claimant who has 

presented a reasoned justification 

containing available facts and evidence 

sufficient to support the plausibility of its 

claim for damages, national courts can 

order the defendant or a third party to 

disclose relevant evidence, [...] subject to 

the conditions set out in this Chapter. 

Member States shall ensure that courts are 

also able to order the claimant or a third 

party to disclose evidence upon request of 

the defendant. 

This provision is without prejudice to the 

rights and obligations of national courts 

under Council Regulation (EC) No 

1206/2001. 

This provision is without prejudice to the 

rights and obligations of national courts 

under Council Regulation (EC) No 

1206/2001. 

 1a. Member States shall ensure that 

national courts request the disclosure of 

evidence from the national competition 

authority where the defendant does not 

provide the evidence requested. 

2. Member States shall ensure that national 

courts order the disclosure of evidence 

referred to in paragraph 1 where the party 

requesting disclosure has 

2. Member States shall ensure that national 

courts can order the disclosure of specified 

pieces of evidence or categories thereof, 

circumscribed as precisely and as 
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narrowly as possible on the basis of 

reasonably available facts in the reasoned 

justification, which are in control of the 

other party or a third party and are 

necessary for the purpose of estimating 

the harm caused, pursuant to Article 2 of 

this Directive.  

(a) shown that evidence in the control of 

the other party or a third party is relevant 

in terms of substantiating his claim or 

defence; and 

 

(b) specified either pieces of this evidence 

or categories of this evidence defined as 

precisely and narrowly as he can on the 

basis of reasonably available facts. 

 

3. Member States shall ensure that national 

courts limit disclosure of evidence to that 

which is proportionate. In determining 

whether any disclosure requested by a 

party is proportionate, national courts shall 

consider the legitimate interests of all 

parties and third parties concerned. They 

shall, in particular, consider: 

3. Member States shall ensure that national 

courts limit disclosure of evidence to that 

which is proportionate and which relates 

to an action for damages in the Union. In 

determining whether any disclosure 

requested by a party is proportionate, 

national courts shall consider the public 

interests involved and the legitimate 

interests of all private parties and third 

parties concerned. They shall, in particular, 

consider: 

(a) the likelihood that the alleged 

infringement of competition law occurred; 

(a) the likelihood that the alleged 

infringement of competition law occurred; 

 (aa) the need to safeguard the 

effectiveness of the public enforcement of 

competition law;  

(b) the scope and cost of disclosure, 

especially for any third parties concerned; 

(b) the scope and cost of disclosure, 

especially for any third parties concerned, 

also to prevent fishing expeditions;  

(c) whether the evidence to be disclosed 

contains confidential information, 

especially concerning any third parties, and 

the arrangements for protecting such 

confidential information; and  

(c) whether the evidence to be disclosed 

contains confidential information, 

especially concerning any third parties, and 

the arrangements for protecting such 

confidential information; and  

(d) in cases where the infringement is 

being or has been investigated by a 

competition authority, whether the request 

has been formulated specifically with 

regard to the nature, object or content of 

(d) in cases where the infringement is 

being or has been investigated by a 

competition authority, whether the request 

has been formulated specifically with 

regard to the nature, object or content of 
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such documents rather than by a non-

specific request concerning documents 

submitted to a competition authority or 

held in the file of such competition 

authority.  

such documents [...] submitted to a 

competition authority or held in the file of 

such competition authority.  

4. Member States shall ensure that national 

courts have at their disposal effective 

measures to protect confidential 

information from improper use to the 

greatest extent possible whilst also 

ensuring that relevant evidence containing 

such information is available in the action 

for damages. 

4. Member States shall ensure that 

national courts have the power to order 

disclosure of evidence containing 

confidential information when they 

consider it relevant for the action for 

damages. Member states shall ensure that, 

when ordering disclosure of such 

information, national courts have at their 

disposal effective measures to protect such 

information.  

5. Member States shall take the necessary 

measures to give full effect to legal 

privileges and other rights not to be 

compelled to disclose evidence. 

5. Member States shall ensure that 

national courts give full effect to 

applicable legal professional privileges 

under national or Union law when 

ordering the disclosure of evidence.  

 The interest that undertakings have to 

avoid actions for damages following an 

infringement shall not constitute a 

commercial interest worthy of protection.  

 5a. Member States shall ensure that 

interested parties in possession of a 

document requested for disclosure are 

heard before a national court orders 

disclosure under this Article regarding 

information derived from the specified 

documents.  

6. Member States shall ensure that, to the 

extent that their courts have powers to 

order disclosure without hearing the person 

from whom disclosure is sought, no 

penalty for non-compliance with such an 

order may be imposed until the addressee 

of such an order has been heard by the 

court. 

6. Member States shall ensure that, to the 

extent that their courts have powers to 

order disclosure without hearing the person 

from whom disclosure is sought, no 

penalty for non-compliance with such an 

order may be imposed until the addressee 

of such an order has been provided with 

the possibility to be heard by the national 

court 

7. Evidence shall include all types of 

evidence admissible before the national 

court seised, in particular documents and 

all other objects containing information, 

irrespective of the medium on which the 

7. Evidence shall include all types of 

evidence admissible before the national 

court seized, in particular documents and 

all other objects containing information, 

irrespective of the medium on which the 
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information is stored. information is stored. 

8. Without prejudice to the obligation laid 

down in paragraph 4 and the limits laid 

down in Article 6, this Article shall not 

prevent the Member States from 

maintaining or introducing rules which 

would lead to wider disclosure of evidence. 

8. Without prejudice to the obligation laid 

down in paragraph 4 and the limits laid 

down in Article 6, this Article shall not 

prevent Member States from maintaining 

or introducing rules which would lead to 

wider disclosure of evidence. 

 

Amendment  16 

Proposal for a directive 

Article 6 – paragraph 1 – introductory part 

 

Text proposed by the Commission Amendment 

1. Member States shall ensure that, for the 

purpose of actions for damages, national 

courts cannot at any time order a party or 

a third party to disclose any of the 

following categories of evidence: 

1. Member States shall ensure that, for the 

purpose of actions for damages, national 

courts shall in general not order a 

competition authority to disclose any of 

the following categories of evidence: 

 

 

Amendment  17 

Proposal for a directive 

Article 6 – paragraph 1 – subparagraph 1 (new) 

 

Text proposed by the Commission Amendment 

 internal documents of the national 

competition authority, correspondence 

between the Commission and the national 

competition authorities or between the 

latter within the European Competition 

Network;  

 

 

Amendment  18 

Proposal for a directive 

Article 6 – paragraph 2 – introductory part 
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Text proposed by the Commission Amendment 

2. Member States shall ensure that, for the 

purpose of actions for damages, national 

courts can order the disclosure of the 

following categories of evidence only after 

a competition authority has closed its 

proceedings or taken a decision referred to 

in Article 5 of Regulation No 1/2003 or in 

Chapter III of Regulation No 1/2003: 

2. Member States shall ensure that, for the 

purpose of actions for damages, national 

courts can order the disclosure of the 

following only after a competition 

authority has closed its proceedings or 

taken a decision referred to in Article 5 of 

Regulation No 1/2003 or in Chapter III of 

Regulation No 1/2003: 

 

 

Amendment  19 

Proposal for a directive 

Article 6 – paragraph 3 

 

Text proposed by the Commission Amendment 

3. Disclosure of evidence in the file of a 

competition authority that does not fall into 

any of the categories listed in paragraphs 1 

or 2 of this Article may be ordered in 

actions for damages at any time. 

3. Disclosure of evidence in the file of a 

competition authority that does not fall into 

any of the categories listed in paragraphs 1 

or 2 of this Article may be ordered in 

actions for damages at any time. Article 5 

(3)to (7) shall apply mutatis mutandis. 

 

 

Amendment  20 

Proposal for a directive 

Article 7 

 

Text proposed by the Commission Amendment 

Article 7 deleted 

Limits on the use of evidence obtained 

solely through access to the file of a 

competition authority 

 

1. Member States shall ensure that 

evidence falling into one of the categories 

listed in Article 6(1) which is obtained by 

a natural or legal person solely through 

access to the file of a competition 

authority in exercise of his rights of 
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defence under Article 27 of Regulation 

No 1/2003 or corresponding provisions of 

national law is not admissible in actions 

for damages. 

2. Member States shall ensure that 

evidence falling within one of the 

categories listed in Article 6, paragraph 2 

which is obtained by a natural or legal 

person solely through access to the file of 

a competition authority in exercise of his 

rights of defence under Article 27 of 

Regulation No 1/2003 or corresponding 

provisions of national law is not 

admissible in actions for damages until 

that competition authority has closed its 

proceedings or taken a decision referred 

to in Article 5 of Regulation No 1/2003 or 

in Chapter III of Regulation No 1/2003. 

 

3. Member States shall ensure that 

evidence which is obtained by a natural or 

legal person solely through access to the 

file of a competition authority in exercise 

of his rights of defence under Article 27 

of Regulation No 1/2003 or corresponding 

provisions of national law, and which is 

not inadmissible pursuant to paragraphs 1 

or 2 of this Article, can only be used in an 

action for damages by that person or by 

the natural or legal person that succeeded 

in his rights, including the person that 

acquired his claim. 

 

 

 

Amendment  21 

Proposal for a directive 

Article 8 – paragraph 1 – point b – introductory part 

 

Text proposed by the Commission Amendment 

(b) the destruction of relevant evidence, 

provided that, at the time of destruction: 

(b) the destruction of relevant evidence; 
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Amendment  22 

Proposal for a directive 

Article 8 – paragraph 1 – point b – point i 

 

Text proposed by the Commission Amendment 

(i) the destroying party was or had been a 

party to the proceedings of a competition 

authority in relation to the conduct 

underlying the action for damages; or 

deleted 

 

 

Amendment  23 

Proposal for a directive 

Article 8 – paragraph 1 – point b – point ii 

 

Text proposed by the Commission Amendment 

(ii) the destroying party knew or should 

reasonably have known that an action for 

damages had been brought before the 

national court and that the evidence was 

of relevance in substantiating either the 

claim for damages or a defence against it; 

or 

deleted 

 

 

Amendment  24 

Proposal for a directive 

Article 8 – paragraph 1 – point b – point iii 

 

Text proposed by the Commission Amendment 

(iii) the destroying party knew that the 

evidence was of relevance to pending or 

prospective actions for damages brought 

by it or against it; 

deleted 

 

 

Amendment  25 

Proposal for a directive 
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Article 8 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. Member States shall ensure that the 

sanctions that can be imposed by national 

courts are effective, proportionate and 

dissuasive. The sanctions available to 

national courts shall include, insofar as 

the behaviour of a party to damages 

action proceedings is concerned, the 

possibility to draw adverse inferences, 

such as presuming the relevant issue to be 

proven or dismissing claims and defences 

in whole or in part, and the possibility to 
order the payment of costs. 

2. Member States shall ensure that the 

sanctions that can be imposed by national 

courts are effective, proportionate and 

dissuasive in the event of failure or 

refusal to comply with any court's 

disclosure order or order protecting 

confidential information. 

 

 

Amendment  26 

Proposal for a directive 

Article 10 – paragraph 2 – introductory part 

 

Text proposed by the Commission Amendment 

2. Member States shall ensure that the 

limitation period shall not begin to run 

before an injured party knows, or can 

reasonably be expected to have knowledge 

of: 

2. Member States shall ensure that the 

limitation period shall begin on the latest 

date after an injured party knows, or can 

reasonably be expected to have knowledge 

of: 

 

 

Amendment  27 

Proposal for a directive 

Article 10 – paragraph 2 – introductory part 

 

Text proposed by the Commission Amendment 

2. Member States shall ensure that the 

limitation period shall not begin to run 

before an injured party knows, or can 

reasonably be expected to have knowledge 

of: 

2. Member States shall ensure that the 

limitation period shall not begin to run 

before the infringement has ceased an 

injured party knows, or can reasonably be 

expected to have knowledge of: 
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Amendment  28 

Proposal for a directive 

Article 10 – paragraph 5 

 

 

Text proposed by the Commission Amendment 

5. Member States shall ensure that the 

limitation period is suspended if a 

competition authority takes action for the 

purpose of the investigation or proceedings 

in respect of an infringement to which the 

action for damages relates. The suspension 

shall end at the earliest one year after the 

infringement decision has become final or 

the proceedings are otherwise terminated. 

5. Member States shall ensure that the 

limitation period is suspended if a 

competition authority takes action for the 

purpose of the investigation or proceedings 

in respect of an infringement to which the 

action for damages relates. The suspension 

shall end at the earliest two years after the 

decision, through which the procedure 

concerning the infringement or alleged 
infringement has been closed, has become 

final. 

Justification 

The limitation period should be sufficiently long so as to allow for genuine access to justice. 

 

 

Amendment  29 

Proposal for a directive 

Article 11 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. Member States shall ensure that an 

undertaking which has been granted 

immunity from fines by a competition 

authority under a leniency programme 

shall be liable to injured parties other 

than its direct or indirect purchasers or 

providers only when such injured parties 

show that they are unable to obtain full 

compensation from the other 

undertakings that were involved in the 

same infringement of competition law. 

deleted 
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Amendment  30 

Proposal for a directive 

Article 13 – paragraph 2 – subparagraph 1 – introductory part 

 

Text proposed by the Commission Amendment 

In the situation referred to in paragraph 1 

of this Article, the indirect purchaser shall 

be deemed to have proven that a passing-

on to him occurred where he has shown 

that: 

In the situation referred to in paragraph 1 

of this Article, the indirect purchaser shall 

prove that a passing-on to him occurred 

where he has shown that at least: 

 

 

Amendment  31 

Proposal for a directive 

Article 14 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. The rules laid down in this Chapter shall 

be without prejudice to the right of an 

injured party to claim compensation for 

loss of profits. 

1. The rules laid down in this Chapter shall 

be without prejudice to the right of an 

injured party to claim compensation for 

loss of profits, actual loss, and interest 

from the time the harm occurred until the 

compensation in respect of that harm has 

been paid. 

 

 

Amendment  32 

Proposal for a directive 

Article 15 – paragraph 1 – point b a (new) 

 

Text proposed by the Commission Amendment 

 (ba) any relevant results from public 

competition cases which help to fulfil the 

criteria in paragraph 2 of Article 13. 

 

 

Amendment  33 

Proposal for a directive 
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Article 16 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. Member States shall ensure that, in the 

case of a cartel infringement, it shall be 

presumed that the infringement caused 

harm. The infringing undertaking shall 

have the right to rebut this presumption. 

1. Member States shall ensure that, in the 

case of a cartel infringement, it shall be 

presumed that the infringement caused 

harm within the market. The infringing 

undertaking shall have the right to rebut 

this presumption. 

 

Amendment  34 

Proposal for a directive 

Article 17 

 

 

Text proposed by the Commission Amendment 

Article 17 Article 17 

Suspensive effect of consensual dispute 

resolution 

Suspensive effect of consensual dispute 

resolution 

1. Member States shall ensure that the 

limitation period for bringing an action for 

damages is suspended for the duration of 

the consensual dispute resolution process. 

The suspension of the limitation period 

shall apply only with regard to those 

parties that are or were involved in the 

consensual dispute resolution. 

1. Member States shall ensure that the 

limitation period for bringing an action for 

damages is suspended for the duration of 

the consensual dispute resolution process. 

The suspension of the limitation period 

shall apply only with regard to those 

parties that are or were involved in the 

consensual dispute resolution. 

2. Member States shall ensure that national 

courts seized of an action for damages may 

suspend proceedings where the parties to 

those proceedings are involved in 

consensual dispute resolution concerning 

the claim covered by that action for 

damages. 

2. Member States shall ensure that national 

courts seized of an action for damages may 

suspend proceedings where the parties to 

those proceedings are involved in 

consensual dispute resolution concerning 

the claim covered by that action for 

damages. 

 2a. The suspension referred to in 

paragraph 2 of this Article may not, in 

any case, have a duration exceeding one 

year.  

 2b. Following a consensual settlement, a 

competition authority may consider the 

compensation paid prior to the decision as 
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a mitigating factor when setting fines.  

 

 

Amendment  35 

Proposal for a directive 

Article 18 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. Member States shall ensure that, 

following a consensual settlement, the 

claim of the settling injured party is 

reduced by the settling co-infringer's share 

of the harm that the infringement inflicted 

upon the injured party. Non-settling co-

infringers cannot recover contribution from 

the settling co-infringer for the remaining 

claim. Only when the non-settling co-

infringers are not able to pay the damages 

that correspond to the remaining claim can 

the settling co-infringer be held to pay 

damages to the settling injured party. 

1. Member States shall ensure that, 

following a consensual settlement, the 

claim of the settling injured party is 

reduced by the settling co-infringer's share 

of the harm that the infringement inflicted 

upon the injured party. Non-settling co-

infringers cannot recover contribution from 

the settling co-infringer for the remaining 

claim. Only when the non-settling co-

infringers are not able to pay the damages 

that correspond to the remaining claim can 

the settling co-infringer be held to pay 

damages to the settling injured party, 

unless this is expressly excluded by the 

settlement conditions. 
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