
AD\1227883EN.docx PE661.912v03-00

EN United in diversity EN

European Parliament
2019-2024

Committee on Legal Affairs

2020/0289(COD)

23.3.2021

OPINION
of the Committee on Legal Affairs

for the Committee on the Environment, Public Health and Food Safety

on the proposal for a regulation of the European Parliament and of the Council 
on amending Regulation (EC) No 1367/2006 of the European Parliament and 
of the Council of 6 September 2006 on the application of the provisions of the 
Aarhus Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters to Community 
institutions and bodies
(COM(2020)0642 – C9-0321/2020 – 2020/0289(COD))

Rapporteur for opinion: Jiří Pospíšil



PE661.912v03-00 2/12 AD\1227883EN.docx

EN

PA_Legam



AD\1227883EN.docx 3/12 PE661.912v03-00

EN

SHORT JUSTIFICATION

The proposal for a regulation of the European Parliament and of the Council amending 
Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 
September 2006 on the application of the provisions of the Aarhus Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice in Environmental 
Matters to Community institutions and bodies, which is supported by a Report1 and an 
accompanying study2, seeks revise the administrative review mechanism created in 2006 with 
regard to administrative acts and omissions of EU institutions and bodies. The comprehensive 
study and the Commission Report analysing the functioning of the provisions on access to 
justice in environmental matters at the EU level provide a strong factual evidence-base for the 
present initiative. Although the proposed changes are rather extensive, the Commission 
deemed an impact assessment unnecessary. That is especially vexing as one of the main aims 
are to change the references to environmental law so that any administrative act that 
contravenes EU environmental law may be subject to review, irrespective of its policy 
objectives which will have a considerable impact on the administration; and furthermore 
vexing as one other main aim is to extend the time frames for requests and replies of the 
administrative review process which will delay procedure enormously and will have negative 
effects on communal and private procedure and raise costs. Thus, without such an Impact 
assessment, the balance of the interests and the consequences are rather unclear.

The rapporteur recognizes that across Europe, environmental non-governmental organisations 
(NGOs) play an important role for the environment. This implies that, under clear and certain 
conditions, they should have the right to seek the review of decisions taken by public 
authorities on the grounds that these contravene environmental laws.

The EU adopted the Regulation in order to contribute to the implementation of the obligations 
arising from the Convention. The EU formally became a Party to the Convention in 20053. 
Article 9(3) of the Convention states that each Party to the Convention must ensure that 
'where they meet the criteria, if any, laid down in its national law, members of the public have 
access to administrative or judicial procedures to challenge acts and omissions by private 
persons and public authorities which contravene provisions of its national law relating to the 
environment.' 

Your rapporteur generally supports the proposal of the Commission, albeit with a number of 
amendments aiming at adapting the definition of (administrative) act to the one set in Article 
263 of the TEU as the rapporteur agrees with the will of the Commission to extend the 
possibility to seek administrative review not only for acts having an individual scope but also 
for acts of general scope. Indeed, when it comes to the protection of the environment, the 
public interest is concerned and not individual interests. Moreover, the rapporteur agrees with 
the argumentation of the Commission according to which the effects of an administrative act 
contravening environmental law and not the policy objectives of EU environmental law 

1 Commission Staff Working Document, Report on European Union implementation of the Aarhus 
Convention in the area of access to justice in environmental matters, SWD (2019)378 final.

2 Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental 
matters, Final report, September 2019, 07.0203/2018/786407/SER/ENV.E.4.

3 2005/370/EC: Council Decision of 17 February 2005 on the conclusion, on behalf of the European 
Community, of the Convention on access to information, public participation in decision-making and 
access to justice in environmental matters, OJ L 124, 17.5.2005, p. 1–3.
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should be taken into account for the purpose of seeking administrative review.

Furthermore, the rapporteur  proposes to talk about administrative acts which are “intended to 
produce legally binding and external effects” since not only the acts which are by nature legally 
binding and having external effects but also the acts for which the author had the intention to 
make them producing such effects should be able to be reviewed.

When it comes to the time limits the Commission proposed, the rapporteur proposes to 
slightly shorten them in order to prevent making administrative proceedings too lengthy and 
burdensome. A too long time-limit for the purpose of seeking administrative review could 
represent a burden for the institution. Conversely, a shorter time-limit for the introduction of 
requests for administrative review can prevent a flood of administrative and opportunist 
requests. The difference of time-limit between the administrative acts and the omission to 
adopt such acts is related to the nature of the omission itself. At the same time, a shorter time 
limit for the institutions to answer a request ensure a faster and more effective protection of 
the citizens but also limits the procedure time which is important for the executors of the 
projects in question. There is a strong need to reduce the period of legal uncertainty for the 
public concerned. It also takes into account the fact that if an administrative act is likely to 
have a negative impact on environment, the damage can be irreversible, which justifies the 
need to act promptly. A short time-limit also constitutes an incentive for the institution to 
react rapidly and enables to ensure the respect of the good administration principle. Finally, 
since administrative review’s procedures can be seen as simpler than judicial procedures (e.g. 
no need to have legal advice) there is no need to extend the time-limit too much, if at all.

AMENDMENTS

The Committee on Legal Affairs calls on the Committee on the Environment, Public Health 
and Food Safety, as the committee responsible, to take into account the following 
amendments:

Amendment 1

Proposal for a regulation
Recital 4 a (new)

Text proposed by the Commission Amendment

(4a) Article 9(3) and (4) of the Aarhus 
Convention provides for access to 
administrative or judicial procedures for 
members of the public, where they meet 
the criteria, if any, laid down in national 
or Union law, to challenge acts or 
omissions which contravene provisions of 
national or Union law relating to the 
environment. Providing access to 



AD\1227883EN.docx 5/12 PE661.912v03-00

EN

administrative and judicial procedures is 
necessary for the Union to be able to 
comply with the requirements of those 
provisions.

Amendment 2

Proposal for a regulation
Recital 5

Text proposed by the Commission Amendment

(5) The limitation of the internal 
review provided for in Regulation (EC) No 
1367/2006 to administrative acts of 
individual scope is the main obstacle for 
environmental non-governmental 
organisations seeking to have recourse to 
internal review under Article 10 of that 
Regulation also as regards administrative 
acts that have a wider scope. It is therefore 
necessary to broaden the scope of the 
internal review procedure laid down in that 
Regulation to include non-legislative acts 
of a general scope.

(5) The limitation of the internal 
review provided for in Regulation (EC) No 
1367/2006 to administrative acts of 
individual scope is an obstacle for 
environmental non-governmental 
organisations seeking to have justified 
recourse to internal review under Article 
10 of that Regulation also as regards 
administrative acts that have a wider scope. 
It is therefore appropriate to broaden the 
scope of the internal review procedure laid 
down in that Regulation to include non-
legislative acts of a general scope that 
contravene law relating to the 
environment.

Amendment 3

Proposal for a regulation
Recital 11 a (new)

Text proposed by the Commission Amendment

(11a) Article 9(4) of the Aarhus 
Convention provides that court 
proceedings under the scope of Article 
9(3) of the Aarhus Convention are not to 
be prohibitively expensive. In order to 
ensure that judicial proceedings under 
Article 12 of Regulation (EC) No 
1367/2006 are not prohibitively expensive 
and that costs are foreseeable for the 
applicant, when Union institutions and 
bodies are successful in litigation, they 
should strive to make requests for 
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reimbursement of costs that are 
reasonable.

Amendment 4

Proposal for a regulation
Recital 12

Text proposed by the Commission Amendment

(12) According to the case law of the 
CJEU6, environmental non-governmental 
organisations requesting an internal review 
of an administrative act are required to put 
forward facts or legal arguments of 
sufficient substance to give rise to serious 
doubts when stating the grounds for their 
request of review.

(12) According to the case law of the 
CJEU6, those environmental non-
governmental organisations requesting an 
internal review of an administrative act are 
required to put forward facts or legal 
arguments of sufficient substance to give 
rise to serious doubts when stating the 
grounds for their request of review. That 
requirement should also apply under  
Regulation (EC) No 1367/2006.

______________ _________________
6 Judgment of the Court of Justice of 12 
September 2019 in Case C-82/17 P, 
TestBioTech v Commission, 
ECLI:EU:C:2019:719, at para 69.

6 Judgment of the Court of Justice of 12 
September 2019 in Case C-82/17 P, 
TestBioTech v Commission, 
ECLI:EU:C:2019:719, at para 69.

Amendment 5

Proposal for a regulation
Article 1 – paragraph 1 – point 1
Regulation (EC) No 1367/2006
Article 2 – paragraph 1 – point g

Text proposed by the Commission Amendment

(g) ‘administrative act’ means any non-
legislative act adopted by a Union 
institution or body, which has legally 
binding and external effects and contains 
provisions that may, because of their 
effects, contravene environmental law 
within the meaning of point (f) of Article 
2(1), excepting those provisions of this act 
for which Union law explicitly requires 
implementing measures at Union or 

(g) ‘administrative act’ means any non-
legislative act adopted by a Union 
institution or body, which has, or is 
intended to have, legally binding and 
external effects and contains provisions 
that may contravene environmental law 
within the meaning of point (f) of Article 
2(1), excepting those provisions of this act 
for which Union law explicitly requires 
implementing measures at Union or 
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national level;’ national level;’

Justification

The rapporteur agrees with the will of the Commission to extend the possibility to seek 
administrative review not only for acts having an individual scope but also for acts of general 
scope. Furthermore, the rapporteur  proposes to talk about administrative acts that are 
“intended to produce legally binding and external effects” since not only the acts which are 
by nature legally binding and having external effects but also the acts for which the author 
had the intention to make them producing such effects should be able to be reviewed.

Amendment 6

Proposal for a regulation
Article 1 – paragraph 1 – point 1 a (new)
Regulation (EC) No 1367/2006
Article 4 – paragraph 2

Present text Amendment

1a. In Article 4, paragraph 2 is 
replaced by the following:

2. The environmental information to 
be made available and disseminated shall 
be updated as appropriate. In addition to 
the documents listed in Article 12(2) and 
(3) and in Article 13(1) and (2) of 
Regulation (EC) No 1049/2001, the 
databases or registers shall include the 
following:

‘2. The environmental information to 
be made available and disseminated shall 
be updated as appropriate. In addition to 
the documents listed in Article 12(2) and 
(3) and in Article 13(1) and (2) of 
Regulation (EC) No 1049/2001, the 
following shall be included in the 
databases or registers as soon as they are 
consolidated:

(a) texts of international treaties, 
conventions or agreements, and of 
Community legislation on the environment 
or relating to it, and of policies, plans and 
programmes relating to the environment;

(a) texts of international treaties, 
conventions or agreements, and of Union 
legislation on the environment or relating 
to it, and of policies, plans and 
programmes relating to the environment;

(aa) the positions of Member States as 
expressed in decision-making procedures 
leading to the adoption of Union 
legislation or administrative acts on or 
relating to the environment;

(b) progress reports on the 
implementation of the items referred to 
under (a) where prepared or held in 
electronic form by Community institutions 
or bodies;

(b) progress reports on the 
implementation of the items referred to 
under (a) where prepared or held in 
electronic form by Union institutions or 
bodies;

(c) steps taken in proceedings for (c) steps taken in proceedings for 
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infringements of Community law from the 
stage of the reasoned opinion pursuant to 
Article 226(1) of the Treaty;

infringements of Community law from the 
stage of the reasoned opinion pursuant to 
Article 258(1) of the Treaty;

(d) reports on the state of the 
environment as referred to in paragraph 4;

(d) reports on the state of the 
environment as referred to in paragraph 4;

(e) data or summaries of data derived 
from the monitoring of activities affecting, 
or likely to affect, the environment;

(e) data or summaries of data derived 
from the monitoring of activities affecting, 
or likely to affect, the environment;

(f) authorisations with a significant 
impact on the environment, and 
environmental agreements, or a reference 
to the place where such information can be 
requested or accessed;

(f) authorisations with a significant 
impact on the environment, and 
environmental agreements, or a reference 
to the place where such information can be 
requested or accessed;

(g) environmental impact studies and 
risk assessments concerning environmental 
elements, or a reference to the place where 
such information can be requested or 
accessed.’

(g) environmental impact studies and 
risk assessments concerning environmental 
elements, or a reference to the place where 
such information can be requested or 
accessed.’

Amendment 7

Proposal for a regulation
Article 1 – paragraph 1 – point 2 – point a
Regulation (EC) No 1367/2006
Article 10 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

Where an administrative act is an 
implementing measure at Union level 
required by another non-legislative act, the 
non-governmental organisation may also 
request the review of the provision of the 
non-legislative act for which that 
implementing measure is required when 
requesting the review of that implementing 
measure.

Where an administrative act is an 
implementing measure at Union level 
required by another non-legislative act, the 
non-governmental organisation may also 
request the review of the provision of the 
non-legislative act for which that 
implementing measure is required when 
requesting the review of that implementing 
measure, provided that that non-legislative 
act relates to the environment.
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Amendment 8

Proposal for a regulation
Article 1 – paragraph 1 – point 2 – point a
Regulation (EC) No 1367/2006
Article 10 – paragraph 2

Text proposed by the Commission Amendment

2. The Union institution or body 
referred to in paragraph 1 shall consider 
any such request, unless it is clearly 
unsubstantiated. The Union institution or 
body shall state its reasons in a written 
reply as soon as possible, but no later than 
16 weeks after receipt of the request.’

2. The Union institution or body 
referred to in paragraph 1 shall consider 
any such request, unless it is clearly 
unsubstantiated. The Union institution or 
body shall state its reasons in a written 
reply as soon as possible, but no later than 
14 weeks after receipt of the request.’

Justification

A shorter time limit for the institutions to answer a request ensures a faster and more effective 
protection of the citizens but also limits the procedure time, which is important for the 
executors of the projects in question. There is a strong need to reduce the period of legal 
uncertainty for the public concerned. It also takes into account the fact that if an 
administrative act is likely to have a negative impact on environment, the damage can be 
irreversible, which justifies the need to act promptly.

Amendment 9

Proposal for a regulation
Article 1 – paragraph 1 – point 2 – point b
Regulation (EC) No 1367/2006
Article 10 – paragraph 3 –subparagraph 2

Text proposed by the Commission Amendment

In any event, the Union institution or body 
shall act within 22 weeks from receipt of 
the request.

In any event, the Union institution or body 
shall act within 20 weeks from receipt of 
the request.

Amendment 10

Proposal for a regulation
Article 1 – paragraph 1 – point 2 a (new)
Regulation (EC) No 1367/2006
Article 12 – paragraph 2 a (new)
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Text proposed by the Commission Amendment

2a. In Article 12, the following 
paragraph is added:
2a. Without prejudice to the Court’s 
prerogative to apportion costs, court 
proceedings initiated under this provision 
shall not be prohibitively expensive. When 
Union institutions and bodies referred to 
in Article 10(1) are successful in litigation 
they shall strive to make requests for 
reimbursement of costs that are 
reasonable. 
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