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Dear Ms Niebler,

By letter of 6 March 2009 you asked the Committee on Legal Affairs pursuant to Rule 35(2) 
to consider whether the legal basis of the above Commission proposal was valid.

The committee considered the above question at its meeting of 30-31 March 2009.

Background

On 15 January 2009 the abovementioned proposal for a recast instrument was referred to the 
Committee on Legal affairs, as the committee responsible for opinion, pursuant to Rule 80a of 
the Rules of Procedure1. 

Following the opinion of the Legal Service, whose representatives participated in the 
meetings of the Consultative Working Party examining the recast proposal, and in keeping 
with the recommendations of the draftsperson, the Committee on Legal Affairs considered 
that the proposal in question did not include any substantive changes other than those 

1 Recasting consists in the adoption of a new legal act which incorporates in a single text both the substantive 
amendments which it makes to an earlier act and the unchanged provisions of that act. The new legal act replaces 
and repeals the earlier act. It is governed by the Interinstitutional Agreement of 28 November 2001 (OJ C 77, 
28.3.2002, p. 1) and by Rule 80a of the Rules of Procedure. See also further.
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identified as such in the proposal or in the opinion of the Working Party and that, as regards 
the codification of the unchanged provisions of the earlier acts with those changes, the 
proposal contained a straightforward codification of the existing texts, without any change in 
their substance.

Furthermore, pursuant to Rules 80a(2) and 80(3), the Committee on Legal Affairs considered 
that the technical adaptations suggested in the opinion of the abovementioned Working Party 
were necessary in order to ensure that the proposal complied with the recasting rules.

After discussing it at its extraordinary meeting of 9 March 2009, the Committee on Legal 
Affairs, by 16 votes in favour and no abstentions1, recommended that the Committee on the 
Committee on Industry, Research and Energy, as the committee responsible, proceed to 
examine the proposal in keeping with its suggestions and in accordance with Rule 80a. 

On 6 March 2009, you wrote a letter to Legal Affairs Committee in the following terms:

"The Committee I have the honour to chair is currently considering the following proposal:
Proposal for a Directive on the energy performance of buildings (recast) (COM(2008)0780). 

The proposal, which is a recast of Directive 2002/91/EC, is based on Article 175(1) of the EC 
Treaty. Several members have tabled amendments to change the proposed legal basis. 

The amendments can be summarised as follows: 

 Amendment by Mr Reul adding Article 95 to the proposed legal basis;
 Amendments by Mr Hudacky, Mr Vidal Quadras, Mrs Vlasto, Mr Chatzimarkakis and 

Mr Liese, by Mr Rübig and by Mr Gierek adding Article 95 to the proposed legal 
basis in relation to Articles 3, 4 and Annexes I and II.

In view of the above, I would like to request your Committee to provide an opinion on the 
appropriateness of the legal basis for these two proposals, pursuant to Rule 35(2) of the Rules 
of Procedures.

I would greatly appreciate if this opinion could be made available in due time before the vote 
on the draft reports in the ITRE Committee, scheduled for 31 March 2009".
The legal bases under consideration:

Article 175(1) of the EC Treaty reads as follows:

"1. The Council, acting in accordance with the procedure referred to in Article 251 and after 
consulting the Economic and Social Committee and the Committee of the Regions, shall 
decide what action is to be taken by the Community in order to achieve the objectives 
referred to in Article 174". 

1 The following Members were present: Giuseppe Gargani (Chairman), Klaus-Heiner Lehne, Eva-Riitta Siitonen, 
Tadeusz Zwiefka, Neena Gill, Manuel Medina Ortega, Diana Wallis, Francesco Enrico Speroni, Monica 
Frassoni, Jean-Paul Gauzès, Kurt Lechner, Georgios Papastamkos, Gabriele Stauner, Ieke van den Burg, Vicente 
Miguel Garcés Ramón, Bill Newton Dunn.
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Article 174 of the EC Treaty sets the objectives of the Community policy on the environment.

Article 95 of the EC Treaty reads as follows:

"1. By way of derogation from Article 94 and save where otherwise provided in this Treaty, 
the following provisions shall apply for the achievement of the objectives set out in Article 14. 
The Council shall, acting in accordance with the procedure referred to in Article 251 and 
after consulting the Economic and Social Committee, adopt the measures for the 
approximation of the provisions laid down by law, regulation or administrative action in 
Member States which have as their object the establishment and functioning of the internal 
market.

2. Paragraph 1 shall not apply to fiscal provisions, to those relating to the free movement of 
persons nor to those relating to the rights and interests of employed persons.

3. The Commission, in its proposals envisaged in paragraph 1 concerning health, safety, 
environmental protection and consumer protection, will take as a base a high level of 
protection, taking account in particular of any new development based on scientific facts. 
Within their respective powers, the European Parliament and the Council will also seek to 
achieve this objective.

4. If, after the adoption by the Council or by the Commission of a harmonisation measure, a 
Member State deems it necessary to maintain national provisions on grounds of major needs 
referred to in Article 30, or relating to the protection of the environment or the working 
environment, it shall notify the Commission of these provisions as well as the grounds for 
maintaining them.

5. Moreover, without prejudice to paragraph 4, if, after the adoption by the Council or by the 
Commission of a harmonisation measure, a Member State deems it necessary to introduce 
national provisions based on new scientific evidence relating to the protection of the 
environment or the working environment on grounds of a problem specific to that Member 
State arising after the adoption of the harmonisation measure, it shall notify the Commission 
of the envisaged provisions as well as the grounds for introducing them.

6. The Commission shall, within six months of the notifications as referred to in paragraphs 4 
and 5, approve or reject the national provisions involved after having verified whether or not 
they are a means of arbitrary discrimination or a disguised restriction on trade between 
Member States and whether or not they shall constitute an obstacle to the functioning of the 
internal market.

In the absence of a decision by the Commission within this period the national provisions 
referred to in paragraphs 4 and 5 shall be deemed to have been approved.

When justified by the complexity of the matter and in the absence of danger for human health, 
the Commission may notify the Member State concerned that the period referred to in this 
paragraph may be extended for a further period of up to six months.

7. When, pursuant to paragraph 6, a Member State is authorised to maintain or introduce 
national provisions derogating from a harmonisation measure, the Commission shall 
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immediately examine whether to propose an adaptation to that measure 

8. When a Member State raises a specific problem on public health in a field which has been 
the subject of prior harmonisation measures, it shall bring it to the attention of the 
Commission which shall immediately examine whether to propose appropriate measures to 
the Council.

9. By way of derogation from the procedure laid down in Articles 226 and 227, the 
Commission and any Member State may bring the matter directly before the Court of Justice 
if it considers that another Member State is making improper use of the powers provided for 
in this Article. 

10. The harmonisation measures referred to above shall, in appropriate cases, include a 
safeguard clause authorising the Member States to take, for one or more of the non-economic 
reasons referred to in Article 30, provisional measures subject to a Community control 
procedure".

Appraisal

General

All Community acts must be founded upon a legal basis laid down in the Treaty (or in another 
legal act which they are intended to implement). The legal basis defines the Community's 
competence ratione materiae and specifies how that competence is to be exercised, namely 
the legislative instrument(s) which may be used and the decision-making procedure.

In view of the consequences of the legal basis, its choice is of basic importance, particularly 
for Parliament, since it determines what say, if any, Parliament has in the legislative process.

According to the Court of Justice the choice of legal basis is not a subjective one, but "must 
be based on objective factors which are amenable to judicial review"1, such as the aim and 
content of the measure in question2. Furthermore, the decisive factor should be the main 
object of a measure.3

According to the case-law of the Court of Justice, a general Treaty article constitutes a 
sufficient legal basis even though the measure in question also seeks, in a subordinate manner, 
to attain an aim sought by a specific Treaty article4.

However, where a measure has several contemporaneous objectives which are indissolubly 
linked with each other without one being secondary and indirect in respect to the others, the 
measure must be based on the various relevant Treaty provisions5 unless this is impossible on 
account of the mutual incompatibility of the decision-making procedures laid down by the 

1 Case 45/86, Commission v. Council [1987] ECR 1439, para. 5.
2 Case C-300/89, Commission v. Council [1991] ECR I-287, para. 10.
3 Case C-377/98, Netherlands v. European Parliament and Council [2001] ECR I-7079, para. 27.
4 Case C-377/98 Netherlands v. European Parliament and Council [2001] ECR I-7079, paras 27-28; Case C-
491/01 British American Tobacco (Investments) and Imperial Tobacco [2002] ECR I-11453, paras 93-94.
5 Case 165/87 Commission v. Council [1988] ECR 5545, para. 11.
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provisions1.

The Commission's proposal under examination is solely based on Article 175(1) of the EC 
Treaty.  The question which arises is whether a reference to Article 95 as an additional legal 
basis is admissible.

Admissibility of amendments in a recasting procedure

First and foremost, it should be borne in mind that, being a recasting instrument, the proposal 
in question on the one hand introduces substantive changes to the existing legislation and on 
the other hand codifies the provisions intended to remain unchanged. It also repeals the acts 
that it replaces.

As a consequence, this proposal is subject to Rule 80a of the Rules of Procedure, which reads 
as follows:

"1.    When a Commission proposal recasting Community legislation is submitted to 
Parliament, that proposal shall be referred to the committee responsible for legal affairs and 
to the committee responsible for the subject matter. 

2.    The committee responsible for legal affairs shall examine the proposal in accordance 
with the arrangements agreed at interinstitutional level with a view to checking that it entails 
no substantive changes other than those identified as such in the proposal. 

For the purpose of that examination, amendments to the text of the proposal shall be 
inadmissible. However, the second subparagraph of Rule 80(3) shall apply as regards the 
provisions which remain unchanged in the recasting proposal.

3.    If the committee responsible for legal affairs considers that the proposal does not entail 
any substantive changes other than those identified as such in the proposal, it shall inform the 
committee responsible. 

In such a case, over and above the conditions laid down in Rules 150 and 151, amendments 
shall be admissible within the committee responsible only if they concern those parts of the 
proposal which contain changes.

However, amendments to the parts which have remained unchanged may be admitted by way 
of exception and on a case-by-case basis by the chair of the above committee if he or she 
considers that this is necessary for pressing reasons relating to the internal logic of the text or 
because the amendments are inextricably linked to other admissible amendments. Such 
reasons must be stated in a written justification to the amendments.

4.    If the committee responsible for legal affairs considers that the proposal entails 
substantive changes other than those which have been identified as such in the proposal, it 

1 See, e.g., Case C-300/89 Commission v. Council [1991] ECR I-2867, paras 17-21 (Titanium dioxide case), 
Case C-388/01 Commission v. Council [2004] ECR I-4829, para. 58 and Case C-491/01 British American 
Tobacco [2002] ECR I-11453, paras 103-111.
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shall propose that Parliament reject the proposal and it shall inform the committee 
responsible that it has done so. 

In such a case the President shall request the Commission to withdraw the proposal. If the 
Commission does so, the President shall hold the procedure to be superfluous and shall 
inform the Council accordingly. If the Commission does not withdraw its proposal, 
Parliament shall refer the matter back to the committee responsible for the subject matter, 
which shall consider it in accordance with the normal procedure".

It therefore appears that, as far as the amending power of the committee responsible is 
concerned, a distinction must be drawn between amendments to new parts (usually identified 
by grey-shaded type) and amendments to unchanged parts of the proposal (usually identified 
by normal type). 

Amendments to new parts are subject to the usual rules on admissibility of amendments, 
whereas amendments to unchanged parts are only admissible by way of exception and on a 
case-by-case basis if the chair of the committee responsible considers that this is necessary for 
pressing reasons relating to the internal logic of the text or because the amendments are 
inextricably linked to other admissible amendments. 

In such a context, the expediency of inserting Article 95 as an additional legal basis cannot be 
examined until after the admissibility of the related amendments has been evaluated within 
the framework of the recasting procedure.  However, as that evaluation is a matter for the 
chair of the main committee alone, the Committee on Legal Affairs can only offer the 
following elements for reflection. 

At its meeting of 9 March 2009, the Committee on Legal Affairs, endorsing the opinion of the 
Legal Services, considered that no substantive changes had been made to the legal basis of the 
proposal and that, therefore, the related citation represented a straightforward codification of 
the existing texts. 

As a consequence, the admissibility of amendments to that part of the text is not automatic 
and must be examined first. It appears from the amendments tabled to the draft report of the 
Committee on Industry, Research and Energy that those aiming at adding Article 95 to 
already existing Article 175(1) might be regarded as consistent with those aiming at 
modifying Articles 3, 4 and 5 along with Annexes I and II. 

However, it should be pointed out that only amendments to Article 5 and Annex II are plainly 
admissible as they refer to new parts of the proposal, whereas amendments to Articles 3 and 4 
and Annex I might be admitted only because they are closely linked to the admissible 
amendments. 

Analysis of the proposal

The analysis of the proposal shows that the prevalence of environmental objectives is 
unquestionable.

Firstly, according to recital 3, "reduction of energy consumption in the buildings sector 



AL\777704EN.doc 7/9 PE423.703v01-00

EN

constitutes an important part of the measures needed to reduce greenhouse gas emissions and 
comply with the Kyoto Protocol to the United Nations Framework Convention on Climate 
Change, and with further European and international commitments to reduce greenhouse gas 
emissions beyond 2012" 1. 

Secondly, and this is even more instructive, Article 1, in defining the subject matter of the 
proposal, provides as follows:

"This Directive  promotes  the improvement of the energy performance of buildings within the 
Community, taking into account outdoor climatic and local conditions, as well as indoor 
climate requirements and cost-effectiveness.
This Directive lays down requirements as regards:
(a) the general framework for a methodology of calculation of the integrated energy 

performance of buildings  and parts thereof ;

(b) the application of minimum requirements on the energy performance of new 
buildings  and parts thereof ;

(c) the application of minimum requirements on the energy performance of  existing 
buildings  and parts thereof  that are subject to major renovation;

(d) national plans for increasing the number of buildings of which both carbon dioxide 
emissions and primary energy consumption are low or equal zero;

(e) energy certification of buildings  or parts thereof; 

(f) regular inspection of   heating  and air-conditioning systems in buildings;

(g) independent control systems for energy performance certificates and inspection 
reports". 

Thirdly, Article 4 of the proposal, in setting minimum energy performance requirements, 
considers that, at present, the energy performance requirements, as established by Member 
States, vary considerably in their level of ambition, with some being far from cost-optimal 
levels. This means that an opportunity for improving the energy performance of a building in 
an economic way and lowering the future energy bills is lost in many constructions and major 
renovations. The text has been modified to ensure that the minimum energy performance 
requirements of buildings as set by Member States gradually align with cost-optimal levels.   

Fourthly, Article 5 introduces a comparative methodology for calculating cost-optimal levels 
of minimum energy performance requirements. It consists of a calculation methodology 
developed by the Commission which would take cost-optimal criteria into account by 
variables (such as investment costs, operating and maintenance costs, including energy costs). 

1 Recital 3 also provides that "reduced energy consumption also has an important part to play in promoting 
security of energy supply, technological development and providing opportunities for employment and regional 
development, especially in rural areas". However, as shown further, these are merely ancillary purposes of the 
proposal.  
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Member States would be required to use this methodology in order to calculate the cost-
optimal requirements using variables as fixed by them. The results should then be compared 
with the actual requirements established in the Member State, thus clearly indicating how 
close national requirements are to cost-optimal levels. Member States have to report the 
specified variables, comparative calculation results and the comparison to requirements laid 
down to the Commission, which will publish progress reports. 

As shown by the abovementioned provisions (along with most of the remaining provisions, 
which are omitted for brevity's sake), the proposal limits itself to setting minimum energy 
requirements which can be improved by Member States. This approach is perfectly consistent 
with Article 176 of the EC Treaty, which lays down that "the protective measures adopted 
pursuant to Article 175 shall not prevent any Member State from maintaining or introducing 
more protective measures. Such measures must be compatible with this Treaty. They shall be 
notified to the Commission". Article 175 is therefore the only appropriate legal basis for the 
proposal as it has been put forward by the Commission. 

However, the question arises of the appropriateness of Article 95 as an additional legal basis 
to be introduced in order to take account of some amendments under consideration in the 
main committee, especially amendments to Recitals 9 and 12, Articles 3, 4 and 5 and Annexes 
I and II. 

Those amendments seek to go beyond the approach of minimum requirements and clearly 
intend to replace the comparative calculation methodology by a single harmonised 
methodology. Their justification basically revolves around the idea that the Directive in 
question allows for individual markets where different calculation methods and inspection 
requirements prevent manufacturers from marketing compliant products across the European 
Union.  So there is a need for the European-wide introduction of a single calculation method 
based on a single market approach and using existing European standards (CEN). 

It is not questionable that, from the point of view of the abovementioned amendments, in 
order to benefit from modern technologies and keep them in or bring them into the economies 
of scale, the Directive needs a legal basis including both Article 175(1) and Article 95 of the 
EC Treaty.  

As pointed out by the Court of Justice in the tobacco advertising case1, only those measures 
which genuinely have as their objective the improvement of conditions or the establishment 
and functioning of the internal market may be based on Article 95. In other words, in order for 
Article 95 to be valid, the proposed measure has to have some "added value" for the internal 
market. 

This seems precisely to be the case of the amendments in question, as they aim at avoiding a 
fragmented market in the field of relevant energy-saving products, thus establishing an area 
without internal frontiers in which the free movement of goods, persons, services and capital 
is ensured in accordance with the provisions of the EC Treaty (especially Articles 3(1)(c) and 
14). 

1 Case C-376/98 Germany v. Parliament and Council [2000] ECR I-8419, at paras. 81-83.



AL\777704EN.doc 9/9 PE423.703v01-00

EN

As a consequence, should those amendments be adopted, a consistent legal basis to be found 
in Article 95 of the EC Treaty should be added. On the other hand, the existing reference to 
Article 175(1) should be kept as it would cover the overall environmental goal of the 
proposal.      

However, it should be borne in mind that some legal uncertainty might ensue from a 
combination of Article 175 and Article 95 in so far as, under Article 95, to maintain or adopt 
more stringent measures than those provided by a Community act, Member States must obtain 
the Commission's approval, whilst, in the case of measures based on Article 175, Article 176 
provides that more stringent measures may be maintained or introduced provided that they are 
compatible with the Treaty and are notified to the Commission.  

In the case in point, the two provisions might be interpreted as follows. Given that the 
amendments under consideration do not completely contradict the proposal's original goal of 
setting minimum energy performance requirements, more stringent national measures, if any, 
could be subject to automatic approval by the Commission, once they have been notified, 
unless they adversely affect the functioning of the internal market.    

Conclusion

In the light of the foregoing, it is considered that Article 175(1) of the EC Treaty is the most 
appropriate legal basis of the proposal as it has been put forward by the Commission. There is 
no need to add any reference to Article 95, unless amendments requiring it as a more 
appropriate legal basis are first declared admissible by the Chairwoman of the Committee on 
Industry, Research and Energy and then adopted by the Committee itself.

At its meeting of 30-31 March 2009 the Committee on Legal Affairs accordingly decided, by 
18 votes in favour, 1 vote against and no abstentions1, to recommend that the legal basis of 
proposal for a Directive of the European Parliament and of the Council on the energy 
performance of buildings (recast) should be Article 175(1) of the EC Treaty and that the 
addition of Article 95 of the EC Treaty is necessary only if amendments requiring it are 
declared admissible and adopted.

Yours sincerely,

Giuseppe Gargani

1 The following were present for the final vote: Giuseppe Gargani (Chair), Rainer Wieland (Vice-Chair), Lidia 
Joanna Geringer de Oedenberg (Vice-Chair), Francesco Enrico Speroni (Vice-Chair), Monica Frassoni 
(rapporteur), Carlo Casini, Bert Doorn, Nicole Fontaine, Neena Gill, Klaus-Heiner Lehne, Véronique Mathieu, 
Hans-Peter Mayer, Manuel Medina Ortega, Hartmut Nassauer, Aloyzas Sakalas, Eva-Riitta Siitonen, Jacques 
Toubon, Diana Wallis, Jaroslav Zvěřina, Tadeusz Zwiefka.


