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Dear Mrs Niebler,

The Legal Affairs Committee has decided to take up the question of the legal basis of the 
above-mentioned Commission proposal on its own initiative pursuant to Rule 35(3) of the 
Rules of Procedure.

The committee considered the above question at its meeting of 31 March 2009.

The Industry Committee is currently dealing with the proposal for a Council decision setting 
up a Community framework for nuclear safety, for which the Rapporteur is Mr Hökmark. The 
Environment Committee has given an opinion (rapporteur: Ms Harms). In her draft opinion, 
Ms Harms had suggested adding the legal basis of Article 175(1) EC to the existing legal 
bases of Articles 31 and 32 EURATOM.
 
Background to the proposed legislation

This is the third attempt in a decade to introduce new rules on nuclear safety (the two previous 
proposals of 2002 and 2003 were withdrawn).  

The aim of the 2002 proposal was "to define the basic obligations and general principles on 
the safety of nuclear installations", which "will at a later stage be complemented by the 
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establishment of common standards and control mechanisms (...)”. In the 2003 revision the 
requirement for introducing basic obligations and common standards was removed and 
replaced by Community mechanisms to ensure adherence to common nuclear safety 
principles, notably including a Community verification scheme.  In this latest proposal no 
such mechanisms are provided for, and there will be no Community verification.  Instead, the 
draft directive will only enforce the requirements of the International Atomic Energy 
Agency’s Convention on Nuclear Safety (CNS).  

The legal basis proposed by the Commission consists of Articles 31 and 32 of the Euratom 
Treaty. The question arises as to whether Article 175(1) of the EC Treaty should be added, 
thereby giving Parliament the benefit of the codecision procedure.  In the alternative, it has 
also been argued that Article 203 EURATOM should be used in conjunction with or instead 
of Articles 31 and 32 in order to cover the technological aspects of nuclear safety and the 
environmental aspects.

The legal bases under consideration

For the sake of convenience, the relevant Treaty provisions are set out below.

Article 31 EURATOM

The basic standards shall be worked out by the Commission after it has obtained the opinion 
of a group of persons appointed by the Scientific and Technical Committee from among 
scientific experts, and in particular public health experts, in the Member States. The 
Commission shall obtain the opinion of the Economic and Social Committee on these basic 
standards.
After consulting the European Parliament the Council shall, on a proposal from the 
Commission, which shall forward to it the opinions obtained from these Committees, establish 
the basic standards; the Council shall act by a qualified majority.

Article 32 EURATOM

At the request of the Commission or of a Member State, the basic standards may be revised or 
supplemented in accordance with the procedure laid down in Article 31.

The Commission shall examine any request made by a Member State.

The expression "basic standards" is defined in Article 30 EURATOM as follows:

Article 30 EURATOM

Basic standards shall be laid down within the Community for the protection of the health of 
workers and the general public against the dangers arising from ionizing radiations.

The expression ‘basic standards’ means:

 a.  maximum permissible doses compatible with adequate safety;
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 b.  maximum permissible levels of exposure and contamination;

 c. the fundamental principles governing the health surveillance of workers.

It should be noted that these provisions are located in Chapter 3 of Title II of the EURATOM 
Treaty, Health and Safety.

The suggestion has been made that Article 175(1) EC be added as a legal basis:

Article 175(1)

1. The Council, acting in accordance with the procedure referred to in Article 251 and after 
consulting the Economic and Social Committee and the Committee of the Regions, shall 
decide what action is to be taken by the Community in order to achieve the objectives referred 
to in Article 174.

Article 174, to which Article 175(1) refers, provides as follows:

Article 174
1. Community policy on the environment shall contribute to pursuit of the following 
objectives:
— preserving, protecting and improving the quality of the environment,
— protecting human health,
— prudent and rational utilisation of natural resources,
— promoting measures at international level to deal with regional or worldwide 
environmental problems.

2. Community policy on the environment shall aim at a high level of protection taking into 
account the diversity of situations in the various regions of the Community. It shall be based 
on the precautionary principle and on the principles that preventive action should be taken, 
that environmental damage should as a priority be rectified at source and that the polluter 
should pay.

In this context, harmonisation measures answering environmental protection requirements 
shall include, where appropriate, a safeguard clause allowing Member States to take 
provisional measures, for non-economic environmental reasons, subject to a Community 
inspection procedure.

3. In preparing its policy on the environment, the Community shall take account of:
— available scientific and technical data,
— environmental conditions in the various regions of the Community,
— the potential benefits and costs of action or lack of action,
— the economic and social development of the Community as a whole and the balanced 
development of its regions.

4. Within their respective spheres of competence, the Community and the Member States shall 
cooperate with third countries and with the competent international organisations. The 
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arrangements for Community cooperation may be the subject of agreements between the 
Community and the third parties concerned, which shall be negotiated and concluded in 
accordance with Article 300.

The previous subparagraph shall be without prejudice to Member States' competence to 
negotiate in international bodies and to conclude international agreements.

Article 203 EURATOM

If action by the Community should prove necessary to attain one of the objectives of the 
Community and this Treaty has not provided the necessary powers, the Council shall, acting 
unanimously on a proposal from the Commission and after consulting the European 
Parliament, take the appropriate measures.

Bases for the analysis

It is important to make it clear why the choice of legal basis is important.  On the one hand, as 
the Court of Justice has pointed out, this choice is of "constitutional significance"1 because the 
Community is governed by the principle of conferral of powers. In plain terms, this means 
that the Community can act only where the founding Treaties empower it to do so.  On the 
other hand, there is the problem where there is no legal basis capable of covering the 
Community action (where there is not "sufficient competence") or where changing the legal 
basis results in a change in the procedure for adoption. An eloquent example can be found in 
the Opinion of Advocate General Jacobs Case C-314/99 Netherlands v. Commission2, where 
the change in the legal basis would have meant that the act would have had to have been 
adopted using a different procedure than the one by which it was actually adopted. 

In such a case, as Parliament's Legal Service also pointed out in the British American Tobacco 
case3, an error as to the legal basis is more than a purely formal defect when it gives rise to 
irregularity in the procedure applicable to the adoption of the act and can result in its 
annulment, since it partakes in its substance, causing it to be unlawful.

It is for these reasons that the Court of Justice set forth a consistent set of criteria that have to 
be borne in mind when considering the appropriateness of a given legal basis:

(1) The choice of the legal basis for a measure must rest on objective factors which are 
amenable to judicial review.  

(2) Those factors include in particular the aim and the content of the measure. 

(3) The fact that an institution wishes to participate more fully in the adoption of a given 
measure, the work carried out in other respects in the sphere of action covered by the measure 

1 Opinion No 2/00 of 6 December 2001 on the Cartagna Protocol [2001] ECR.I-9713.
2 [2002] ECR I-5521. 
3 Case C-491/2001 The Queen v Secretary of State for Health, ex parte British American Tobacco (Investments) 
Ltd and Imperial Tobacco Ltd  [2002] ECR I-11453. 
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and the context in which the measure was adopted are irrelevant1.

In order to analyse the aim and the content of the proposed measure, it is necessary to 
examine the original Commission proposal, taking into account amendments proposed in the 
main committee and in the opinion of the Environment Committee.

Aim and content of the proposed legislation

According to the explanatory memorandum to the Commission proposal2, the aim and content 
of the proposal for a directive are as follows:

“The present draft Directive setting up a Community framework on Nuclear Safety aims at re-
starting the process of establishing a common EU framework on nuclear safety, by updating 
and replacing the Commission proposal for a Council (Euratom) Directive setting out basic 
obligations and general principles on the safety of nuclear installations3, included in the initial 
Nuclear Safety Package. 

The renewed interest in nuclear power expressed by a number of Member States, with the 
perspective of numerous life extensions and construction of new plants, makes the timing of 
this revised proposal particularly appropriate. It is evident that the effects of radiological 
incidents do not stop at borders, with potential consequences both for the health of workers 
and citizens, but also wide ranging economic implications for the energy generating industry. 
Enacting in binding Community legislation internationally endorsed nuclear safety principles 
would ensure an additional level of guarantee for the public in the EU at large, by providing 
legal certainty.

(omissis)

Its basic approach is that a set of common principles in the field of nuclear safety, already 
included in the CNS, are regulated at Community level, supplemented with additional safety 
requirements for new nuclear power reactors, which Member States are encouraged to 
develop in line with the principle of continuous improvement of safety, on the basis of the 
safety levels developed by WENRA and in close collaboration with the European High Level 
Group on Nuclear Safety and Waste Management (HLG). Based on the ten principles for the 
regulation of nuclear safety adopted by it, the group will become the focal point for 
cooperation between the regulatory bodies charged with the safety of nuclear installations in 
the Member States and will contribute to the development of the EU nuclear safety 
framework.

The general objective of the proposal is to achieve, maintain and continuously improve 
nuclear safety in the Community and to enhance the role of the regulatory bodies. Its scope of 
application is the design, siting, construction, maintenance, operation and decommissioning of 
nuclear installations, for which consideration of safety is required under the legislative and 
regulatory framework of the Member State concerned. The right of each Member State to 

1 Case C-269/97 Commission v. Council [2000] ECR I-2257, paras 43 and 44.
2 COM(2008) 790 final.
3 COM(2003)32 final and COM(2004)526 final
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decide to use nuclear energy or not is recognised and fully respected.
By means of this Community nuclear safety framework, several operational objectives are 
envisaged to be achieved, namely enhancing the role of national regulators, prime 
responsibility of the licence holder for safety under the control of the regulatory body, 
reinforcing the independence of the regulatory body, ensuring a high level of transparency on 
issues related to the safety of nuclear installations, implementation of management systems, 
regular safety supervision, availability of nuclear safety expertise, priority to safety.”

The enacting terms and recitals of the proposed directive

In this section, attention will be drawn to any provisions specifically referring to 
environmental aspects.

Article 1 sets out the objective and scope of the directive, namely “achieving, maintaining and 
continuously improving nuclear safety in the Community and to enhance the role of the 
national regulatory bodies”. It is to apply to “the design, siting, construction, maintenance, 
operation and decommissioning of nuclear installations, for which consideration of safety is 
required under the legislative and regulatory framework of the Member State concerned”. The 
directive is stated to be without prejudice to Council Directive 96/29/Euratom of 13 May 
1996 laying down basic safety standards for the protection of the health of workers and the 
general public against the dangers arising from ionising radiation1, which, as recital 3 makes 
clear, establishes the basic safety standards. This article also states that each Member State is 
free to decide whether or not to operate a civil nuclear programme of its own.

Article 2 sets out the definitions. Attention is drawn to the fact that it defines “nuclear safety” 
as “the achievement of proper operating conditions through measures taken with a view to the 
prevention of accidents or mitigation of accident consequences, resulting in protection of 
workers, general public and the air, water and soil from undue radiation hazards arising 
from nuclear installations” (emphasis supplied).

Article 3 provides that prime responsibility for the safety of nuclear installations lies with the 
licence holder and that Member States are to establish and maintain a legislative and 
regulatory framework (national safety requirements, a system of licensing and control and a 
system of regulatory supervision).

Article 4 deals with regulatory bodies (with independence, authority, competence and 
sufficient funding and personnel), which are to grant licences and have monitoring functions. 
The regulatory bodies and national regulatory systems are to be subject to international peer 
review every ten years.

Article 5 treats of transparency (public information).

Article 6 provides that the Member States are to respect the IAEA safety fundamentals so as 
to ensure “a high level of safety in nuclear installations, including inter alia effective 
arrangements against potential radiological hazards, accident prevention and response, ageing 
management, long term management of all produced radioactive materials and information of 

1 OJ L 159, 29.6.1996, p. 1.



AL\777710EN.doc 7/11 PE423.704v01-00

EN

the population and the authorities of neighbouring States”. They are also to develop additional 
safety requirements on the basis of the safety requirements developed by the WENRA.

Article 7 sets out the obligations of licence holders and Article 8 deals with supervision.

Article 9 provides for education and training.

Article 10 states that Member States may lay down more stringent safety measures.

Articles 11, 12, 13 and 14 deal respectively with reporting, transposition, entry into force and 
the addressees of the directive.

The preamble to the directive contains no specific reference to environment protection, 
although recital 5 does refer to effective defences against radiological risks and accidents 
which could have radiological consequences, which could be construed as covering threats to 
the environment.  The remaining recitals justify the provisions of the enacting terms, while 
referring to Article 2(b) EURATOM (according to which the Community is to establish 
uniform safety standards to protect the health of workers and of the general public and ensure 
that they are applied) and Article 30 (quoted above).  The main ground for the directive is set 
out in Recital 5: “Although the system of radiation protection established by the existing basic 
safety standards, taking into account the current scientific knowledge, ensures a high level of 
protection for the health of the population, it should be further supplemented to ensure that a 
high level of safety of nuclear installations is maintained, developed and continuously 
improved. Keeping up a high level of safety from design to decommissioning is a sine qua 
non condition in order to fully attain the objectives of health protection set out in Article 2(b) 
of the Treaty. For this purpose effective defences against radiological risks should be 
maintained and accidents which could have radiological consequences should be prevented.”

The main change proposed in the Industry Committee’s draft report (PR\764148EN.doc; 
rapporteur: Gunnar Hökmark) is to add an annex setting out the relevant IAE fundamental 
principles “redrafted to adapt its provisions to Member States’ obligations” on the ground that 
they “They cannot be introduced into Community law by simple reference to the IAEA Safety 
Standards Series No. SF-1 (2006) in this Directive” (Amendment 1 to recital 10).  It is noted 
that these principles often reflect environment protection concerns, for example: safe control 
of all radioactive waste, radioactive waste management, radioactive risk management 
(expressed in general terms, taking account of environmental factors, protection of 
present and future generations – people and the environment, harmful effects to the 
environment, etc.).  More specifically, principle 8 has a long passage on the environment 
which is worth quoting in extenso: “Whereas the effects of radiation exposure on human 
health are relatively well understood, albeit with uncertainties, the effects of radiation on the 
environment have been less thoroughly investigated. The present system of radiation 
protection generally provides appropriate protection of ecosystems in the human 
environment against harmful effects of radiation exposure. The general intent of the 
measures taken for the purposes of environmental protection has been to protect 
ecosystems against radiation exposure that would have adverse consequences for 
populations of a species (as distinct from individual organisms).”

None of the other amendments contained in the Industry Committee’s draft report contain any 
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direct reference to environment protection as such.  The same is true of the Environment 
Committee’s opinion (AD/775321EN.doc); rapporteur: Rebecca Harms).

It would appear from this analysis that the centre of gravity of the proposed directive is 
nuclear safety in general terms, its aim being to supplement the basic standards laid down in 
Council Directive 96/29/Euratom in order to ensure that a high level of safety of nuclear 
installations is maintained, developed and continuously improved. It is clear from the explicit 
reference in Article 2 to the environment and to ecosystems in the annex proposed by the 
Industry Committee that, for the purposes of the directive, nuclear safety must be construed 
also in terms of environment protection and not only in terms of protection of the health of 
workers and the general public. This having been said, however, the main thrust of the 
instrument is to supplement the existing system of radiation standards laid down by Directive 
96/29/Euratom for the protection of the health of workers and the general public against 
the dangers arising from ionising radiation and none of the provisions set out in the proposed 
directive are designed to deal specifically with protection against threats to the environment.  
Indeed, the proposed directive (including the proposed annex) boils down simply to requiring 
the Member States to respect IAEA safety principles without specifying how they should do 
so in technical terms and to set out the responsibilities and tasks of licence holders and 
regulators.  It does not embody any provision relating to technological aspects of nuclear 
safety. The use of the term “principles” says it all.

This having been said, however, if, say, the Community were to develop principle 8 in 
specific legislation relating to the protection of ecosystems in the human environment against 
harmful effects of radiation exposure, there would be little doubt that the proper legal basis 
would be Article 175(1) of the EC Treaty.

The proper legal basis

The Commission justifies its choice of legal basis as follows:

“The legal basis for this proposal is Article 31 of the Euratom Treaty, in connection with 
Article 32 thereof. Article 31 defines the procedure for the adoption of the basic safety 
standards provided for in Article 30 for the protection of the health of workers and the general 
public against the dangers arising from ionising radiation. Article 32 explicitly states that the 
basic standards might be supplemented in accordance with the procedure laid down in Article 
31.”1

The following doubts have been raised by various Members about the proposed legal basis.

Article 31 EURATOM is to be found in Chapter 3, entitled “Health and Safety”. Further, the 
EURATOM preamble specifies that signatory States are "anxious to create the conditions of 
safety necessary to eliminate hazards to the life and health of the public". 

It is argued that the standards to be adopted under this provision relate to “the protection of 
the health of workers and the general public against the dangers arising from ionizing 
radiations” (Article 30). In fact, Article 30 establishes only the basis for a system of radiation 

1 Explanatory memorandum, para. 3.2.
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protection by defining maximum permissible doses and levels of exposures and 
contamination. It is further maintained that it appears from the judgment in Case C-29/99 
Commission v. Council [2002] ECR I-11221 that the Member States have exclusive 
competence over the technological aspects of nuclear safety.    Yet the proposal and, even 
more so, the Rapporteur's suggestions (the annex covering safety principles) cover the 
technological aspects of nuclear safety, which, it is alleged, clearly go beyond the limits of the 
Community competence under EURATOM. 

Furthermore, Article 2(2) of the proposal contains a new definition of “nuclear safety”. Under 
this new provision, "nuclear safety", namely the object of the Directive, is defined by 
reference to the “protection of workers, general public and the air, water and soil from 
undue radiation hazards arising from nuclear installations”. Yet the protection of the 
environment is not covered by Article 31 EURATOM. Air, water and soil are referred to in 
Articles 37 and 38 EURATOM but those provisions provide no legal basis whatsoever for 
adopting legislative measures, just for data collection and recommendations. 

Instead, it is argued, environmental protection is a (shared) competence of the European 
Community under Article 175 EC and hence that provision should be used as an additional 
legal basis. Unlike Article 31 EURATOM, which provides for mere consultation of the 
European Parliament, Article 175 EC requires codecision. 

It is observed in this connection that the proposal no longer requires regular reporting to the 
European Parliament on the status of the application of the Directive and nuclear safety in the 
EC (unlike the previous two proposals).

It is pointed out that directives which (also) regulated nuclear installations have already been 
based on the EC Treaty, the most prominent example being Council Directive 85/337/EEC on 
the assessment of the effects of certain public and private projects on the environment. This 
was exclusively based on the EC Treaty, and more particularly the provision on 
environmental protection.  

It is argued that, in the alternative and as a last resort, the default legal basis of Article 203 
EURATOM should be used (either exclusively or as a second legal basis) to cover the 
technological and environmental aspects adverted to above.

Appraisal

The Commission considers that although the system of radiation protection established by the 
existing basic safety standards ensures a high level of protection for the health of the 
population, it should be further supplemented to ensure that a high level of safety of nuclear 
installations is maintained, developed and continuously improved. For this reason it is now 
submitting the present legislative proposal, under Articles 31 and 32 EURATOM.

Although the EURATOM Treaty contains no explicit legal basis on nuclear safety, the Court 
of Justice has held in a series of cases (Case 187/87 Saarland and Others [1988] ECR 5013; 
Case C-70/88 Parliament v Council [1991] ECR I-4529 and Case C-29/99 Parliament v 
Council [2002] ECR I-11221) that it is not appropriate, in order to define the Community's 
competences, to draw an artificial distinction between the protection of the health of the 
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general public and the safety of sources of ionising radiation and that therefore the 
Community possesses legislative competence to establish, for the purpose of health 
protection, an authorisation system which must be applied by the Member States.

It is therefore considered, in the light of a detailed analysis of the aim and content of the 
proposed directive, that the Legal Service’s analysis that Articles 31 and 32 EURATOM 
constitute an appropriate legal basis and that there is no need to have recourse to Article 203 
EURATOM is correct. This position is not altered by the introduction of an annex containing 
safety principles, since it does not alter the object of the proposed instrument.

However, the position would be altered were the Community to develop principle 8 in 
specific legislation relating, say, to the protection of ecosystems in the human environment 
against harmful effects of radiation exposure, when there would be little doubt that the proper 
legal basis would be Article 175(1) of the EC Treaty.

The Legal Service finds that, if it is definitely confirmed, the Commission’s apparent failure 
to obtain a new opinion on the basic standards from a group of persons appointed by the 
Scientific and Technical Committee before presenting its new proposal would constitute an 
infringement of an essential procedural requirement which, pursuant to Article 230 (second 
subparagraph) EC, constitutes a ground of review of the act thus adopted. This position seems 
to be correct in law. It is recommended that the main committee clarify this matter to its full 
satisfaction with the Commission.

Conclusion

At its meeting of 31 March 2009, while noting that the Commission’s apparent failure to 
obtain a new opinion on the basic standards from a group of persons appointed by the 
Scientific and Technical Committee before presenting its new proposal would constitute an 
infringement of an essential procedural requirement which, pursuant to Article 230 (second 
subparagraph) EC, constitutes a ground of review of the act thus adopted, the Committee on 
Legal Affairs accordingly decided, by 13 votes in favour, 6 votes against and no abstentions1, 
to recommend that the appropriate legal basis is Articles 31 and 32 of the EURATOM Treaty. 

Yours sincerely,

Giuseppe Gargani

1 The following were present for the final vote: Giuseppe Gargani (Chair), Rainer Wieland (Vice-Chair), Lidia 
Joanna Geringer de Oedenberg (Vice-Chair), Francesco Enrico Speroni (Vice-Chair), Monica Frassoni 
(rapporteur), Carlo Casini, Bert Doorn, Nicole Fontaine, Neena Gill, Klaus-Heiner Lehne, Véronique Mathieu, 
Hans-Peter Mayer, Manuel Medina Ortega, Hartmut Nassauer, Aloyzas Sakalas, Eva-Riitta Siitonen, Jacques 
Toubon, Diana Wallis, Jaroslav Zvěřina, Tadeusz Zwiefka.
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