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Dear Chair,

At its meeting of 27 November, the Legal Affairs Committee decided to take up on its own 
initiative, under Rule 37(3) of Parliament's Rules of Procedure, the question whether it is 
appropriate to change the legal basis of the proposal for a Directive of the European 
Parliament and of the Council on the fight against fraud to the Union's financial interests by 
means of criminal law (COM(2012)0363) by replacing Article 325(4) TFEU which the 
Commission put forward as the legal basis by Article 83(2) TFEU. 

Background

1. The proposal

The proposed directive sets out harmonised criminal law provisions, including definitions of 
offences and minimum as well as maximum sanctions, in the field of the fight against fraud 
and other protection of the Union's financial interests.

In detail, the proposal lays down what conduct is to be punishable as fraud affecting the 
Union's financial interests (Article 3) and as fraud-related criminal offences affecting the 
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Union's financial interests (Article 4), such as obstruction of public procurement or grant 
procedures, money laundering, active and passive corruption and misappropriation of funds. 
In this context, the proposal also contains a definition of "public official" (Article 4(5)). It 
further establishes that incitement, aiding and abetting as well as attempts related to these 
criminal offences are to be punishable (Article 5), and provides for the liability of legal 
persons (Article 6). It also identifies which (particularly serious) offences are to be punished 
by imprisonment and sets minimum and maximum thresholds for these (Article 8). In 
particular, the proposal requires Member States to impose a minimum penalty of at least 6 
months' imprisonment and a maximum penalty of at least 5 years' imprisonment for such 
serious cases, and a maximum penalty of at least 10 years' imprisonment where the offence 
was committed within a criminal organisation. It also defines minimum sanction types for 
legal persons (Article 9). It further contains provisions on freezing and confiscation (Article 
10) and jurisdiction (Article 11). It also harmonises aspects of the statutes of limitations 
(Article 12), including a minimum duration of 5 years for prescription periods and rules on 
the interruption and commencement of prescription periods. 

The proposal finally contains provisions on interaction with other applicable legal acts of the 
Union (Article 14) and on cooperation between the Member States and OLAF (Article 15).

2. The legal bases in question

a) Legal basis of the proposal

The Commission proposal is based on Article 325(4) TFEU, which reads as follows:

"(4) The European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure, after consulting the Court of Auditors, shall adopt the necessary 
measures in the fields of the prevention of and fight against fraud affecting the financial 
interests of the Union with a view to affording effective and equivalent protection in the 
Member States and in all the Union's institutions, bodies, offices and agencies."

b) Proposed change in the legal basis

The Legal Affairs Committee is invited to examine the appropriateness of replacing Article 
325(4) by Article 83(2) TFEU as the legal basis. Article 83(2) TFEU reads as follows:

"2. If the approximation of criminal laws and regulations of the Member States proves 
essential to ensure the effective implementation of a Union policy in an area which has been 
subject to harmonisation measures, directives may establish minimum rules with regard to the 
definition of criminal offences and sanctions in the area concerned. Such directives shall be 
adopted by the same ordinary or special legislative procedure as was followed for the 
adoption of the harmonisation measures in question, without prejudice to Article 76".

Analysis

1. Principles established by the Court

Certain principles emerge from the case law of the Court as regards the choice of legal basis. 
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First, in view of the consequences of the legal basis in terms of substantive competence and 
procedure, the choice of the correct legal basis is of constitutional importance1. Secondly, 
under Article 13(2) TEU, each institution is to act within the limits of the powers conferred 
upon it by the Treaty2. Thirdly, according to the case-law of the Court of Justice, "the choice 
of legal basis for a Community measure must rest on objective factors amenable to judicial 
review, including in particular the aim and the content of the measure"3. 

2. The Commission's choice of legal basis

The Commission explains its choice of legal basis as follows: "Article 325 sets out the EU's 
competence to enact the necessary measures in the fields of prevention of and fight against 
fraud and any other illegal activities affecting the Union's financial interests which 'act as a 
deterrent'4. Article 325(4) provides for the legislative procedure to adopt the necessary 
measures with a view to affording effective and equivalent protection."5. The Commission 
further explains that "the fight against illegal activities affecting the Union's financial interests 
is a very specific policy area", and that the aim of Article 325 is to protect "the single interest 
which this priority policy is about, i.e. Union public money, wherever it should be collected or 
spent".

3. Objective and content of the proposed directive

The proposed directive "establishes necessary measures in the field of prevention of and fight 
against fraud and other activities affecting the Union's financial interests by defining criminal 
offences and sanctions" (Article 1). Recital 2 further explains that "in order to ensure 
effective, proportionate and dissuasive protection of the Union's financial interests, criminal 
law in the Member States should continue to complement the protection under administrative 
and civil law for the most serious types of fraud-related conduct in this field, whilst avoiding 
inconsistencies, both within and among these areas of law".

The main elements of the proposal aimed at achieving this objective are the definition of 
offences, the introduction of minimum sanctions, and the harmonisation of aspects of 
statutory limitation. The measures are set out in detail above ("Background" under 1.). 

It therefore appears that both the strengthening of criminal law provisions in Member States 
with a view to improving the fight against fraud and protection of the Union's financial 
interests, as well as the harmonisation of these provisions, together with a clarification and 
tidying-up exercise, are the main purposes of the proposed Directive.

1 Opinion 2/00 Carthagna Protocol [2001] E.C.R. I-9713, para. 5; Case C-370/07 Commission v. Council [2009] 
E.C.R. I-8917, paras 46-49; Opinion 1/08, General Agreement on Trade in Services [2009] ECR I-11129, para. 
110.
2 Case C-403/05 Parliament v. Commission [2007] E.C.R. I-9045, para. 49, and the case-law cited therein.
3 See most recently Case C-411/06 Commission v Parliament and Council [2009] E.C.R. I-7585.
4 See the text of Article 325(1) TFEU: "1. The Union and the Member States shall counter fraud and any other 
illegal activities affecting the financial interests of the Union through measures to be taken in accordance with 
this Article, which shall act as a deterrent and be such as to afford effective protection in the Member States, and 
in all the Union's institutions, bodies, offices and agencies."
5 COM(2012)0363, Explanatory memorandum, p.6.
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The question whether Article 325(4) or Article 83(2) TFEU is the appropriate legal basis for 
the proposal under examination therefore basically boils down to the question which of these 
provisions is lex specialis for a case such as the present one: would Article 325(4) TFEU 
constitute a lex specialis for measures in the fight against fraud/protection of EU financial 
interests area or would Article 83(2) TFEU be lex specialis for certain elements of 
harmonisation of national criminal laws, where this harmonisation is essential for the effective 
implementation of a Union policy in an area which has been subject to harmonisation 
measures?

As regards Article 325 TFEU, it has to be noted that it replaced the former Article 280(4) 
EC1, which limited the measures to be taken on its basis as follows "These measures shall not 
concern the application of national criminal law or the national administration of justice". 
Article 325(4) TFEU now no longer contains this exclusion. It might therefore be argued that 
this article now includes the competence to take measures to harmonise criminal law. This 
understanding certainly seems to underlie the Commission's reasoning in the explanatory 
memorandum to the proposal although the issue is not explicitly addressed. 

On the other hand, it is important to recall that the Lisbon Treaty introduced in Article 83(2) 
TFEU a new legal basis for harmonisation of substantive criminal law to ensure the effective 
implementation of EU policies which have been subject to harmonisation measures. This 
provision endorses the previous jurisdiction of the Court of Justice according to which - 
despite the fact that, as a general rule, criminal law did not fall within the Union's competence 
- there were exceptions such as when the application of effective, proportionate and 
dissuasive criminal penalties was essential for combating serious environmental offences so 
as to ensure effectiveness2. The deletion of the last sentence of Article 280(4) EC might 
therefore also be due to the introduction of this new legal basis. It is interesting to note that a 
similar deletion has also been effected in the area of customs cooperation: Article 135 EC3 
contained the same last sentence as Article 280 EC while it is no longer there in its TFEU 
equivalent, Article 33 TFEU4.

As for the genesis of Article 83(2) TFEU, it is worth noting that there is evidence in the 
materials of the Convention that the inclusion of a legal basis in the Treaty permitting the 
adoption of minimum rules on criminal substantive law was considered appropriate in the 

1 Article 280(4) EC: "4. The Council, acting in accordance with the procedure referred to in Article 251, after 
consulting the Court of Auditors, shall adopt the necessary measures in the fields of the prevention of and fight 
against fraud affecting the financial interests of the Community with a view to affording effective and equivalent 
protection in the Member States. These measures shall not concern the application of national criminal law or the 
national administration of justice." (Emphasis added)
2 Case C-176/03 Commission v. Council [2005] E.C.R. I-07879, paras. 48-51; Case C-440/05 Commission v 
Council [2007] E.C.R. I-09097, paras. 66-69.
3 Article 135 EC: "Within the scope of application of this Treaty, the Council, acting in accordance with the 
procedure referred to in Article 251, shall take measures in order to strengthen customs cooperation between 
Member States and between the latter and the Commission. These measures shall not concern the application of 
national criminal law or the national administration of justice." (Emphasis added)
4 Article 33 TFEU: "Within the scope of application of the Treaties, the European Parliament and the Council, 
acting in accordance with the ordinary legislative procedure, shall take measures in order to strengthen customs 
cooperation between Member States and between the latter and the Commission.



AL\922348EN.doc 5/6 PE500.747v02-00

EN

context of the protection of the EU financial interests1. This supports the idea that Article 
83(2) – which provides this new legal basis – is a lex specialis as regards the conferral of 
competence for substantive criminal law. It is further to be noted that Article 83(2) TFEU 
contains specific requirements ("essential to ensure the effective implementation of a Union 
policy [...]") and limits the content of the rules that can be based on this provision ("minimum 
rules with regard to the definition of criminal offences and sanctions in the area concerned"). 
Furthermore, the specific mechanism of an emergency brake is provided for in Article 83(3). 
It would be surprising if these limitations could be circumvented by recourse to another 
substantive legal base. To allow recourse to different potential legal bases on substantive 
policies would also hamper the coherent development of future legislation in the area of 
criminal law harmonisation. This could not have been intended under the Treaty of Lisbon.

Finally, it is worth mentioning that Article 86 TFEU contains a provision on the establishment 
of a European Public Prosecutor's office "in order to combat crimes affecting the financial 
interests of the Union"2. This shows that not all measures related to combating fraud and other 
activities affecting the financial interests of the Union are exhaustively regulated by Article 
325 TFEU, which leaves room for Article 83(2) TFEU regulating substantive criminal law 
organisation to this end.

Against this background, and in order for Article 83(2) TFEU to cover the proposed directive, 
it would need to be established that the proposed measures are "essential" for the fight against 
fraud policy. The Commission puts forward strong arguments to that effect in the explanatory 
memorandum of the proposal.

As regards the content of the proposed measures, the proposals would need to be assessed to 
see whether they do not go beyond "minimum rules with regard to the definition of criminal 
offences and sanctions in the area concerned". At first glance, as the Commission mainly 
proposed harmonised definitions and minimum sanctions as well as some flanking measures, 
Article 83(2) TFEU appears to cover the main elements of the proposal. The issue should 
however be borne in mind for the further debate in the legislative procedure.

Legal Affairs Committee recommendation

The Legal Affairs Committee considered the above question at its meeting of 27 November 
2012. At this meeting, it accordingly decided unanimously, by 17 votes in favour and no 
abstentions3, to recommend that the appropriate legal basis for the proposal for the proposal 

1 Final report of Working Group X "Freedom, Security and Justice", CONV 426/02, p. 10: "The Working Group 
therefore considers it opportune to include a legal base in the new Treaty permitting the adopting of minimum 
rules [...] where the crime is directed against a shared European interest which is already itself the subject of a 
common policy of the Union (e.g. counterfeiting the Euro, the protection of the Union financial interest), 
approximation of substantive criminal law should be part of the toolbox of measures for the pursuit of that policy 
whenever non-criminal rules do not suffice".
2 Article 86(1) TFEU: "1. In order to combat crimes affecting the financial interests of the Union, the Council, by 
means of regulations adopted in accordance with a special legislative procedure, may establish a European 
Public Prosecutor's Office from Eurojust. The Council shall act unanimously after obtaining consent of the 
European Parliament".
3 The following were present for the final vote: Raffaele Baldassarre (Vice-Chair), Sebastian Valentin Bodu 
(Vice-Chair), Françoise Castex (Vice-Chair), Sergio Gaetano Cofferati, Christian Engström, Marielle Gallo, 
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for a Directive of the European Parliament and of the Council on the fight against fraud to the 
Union's financial interests by means of criminal law should be Article 83(2) TFEU.

Yours sincerely,

Klaus-Heiner Lehne

Giuseppe Gargani, Klaus-Heiner Lehne (Chair), Eva Lichtenberger, Antonio Masip Hidalgo, Alajos Mészáros, 
Angelika Niebler, Evelyn Regner (Vice-Chair), Rebecca Taylor, Alexandra Thein, Axel Voss, Cecilia Wikström.


