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Dear Mr Chair,

By letter of 25 June 2013, you asked the Committee on Legal Affairs, pursuant to Rule 37 of 
the Rules of Procedure, to give its opinion on the possibility of adding Article 349 TFEU to 
the legal basis for the proposal for a regulation of the European Parliament and of the Council 
on the European Maritime and Fisheries Fund [repealing Council Regulation (EC) No 
1198/2006 and Council Regulation (EC) No 861/2006 and Council Regulation No XXX/2011 
on integrated maritime policy].

The proposal (COM(2011)0804, amended proposal COM(2013)0245) was presented by the 
Commission on the basis of Article 42, Article 43(2), Article 91(1), Article 100(2), Article 
173(3), Article 175, Article 188, Article 192(1), Article 194(2) and Article 195(2) TFEU.

By note of 4 July 2013, Parliament's Legal Service provided an analysis of the legal bases put 
forward for the proposed regulation. According to its conclusions, Article 349 TFEU should 
not be added to the legal basis of the proposal. 



PE516.593v02-00 2/6 AL\1000818EN.doc

EN

Background

1. The proposal

The proposed regulation which regulates the European Maritime and Fisheries Fund (EMFF) 
is to be seen in the context of the Common Fisheries Policy reform1 as well as the Integrated 
Maritime Policy (IMP)2. As laid down in its Article 1, the proposal defines Union financial 
measures for the implementation of these two policies as well as relevant measures relating to 
the Law of the Sea and the sustainable development of fisheries areas and inland fishing.

On 22 April 2013, the Commission presented a modified proposal (COM (2013)0245), 
following, as it explains in the explanatory memorandum to that proposal, thorough 
discussions on the delivery arrangements of the EMFF in the Fisheries Working Party of the 
Council and bilateral contacts with the Member States.

2. The legal bases in question

(a) Legal basis of the proposal

The proposal is based on Article 42, Article 43(2), Article 91(1), Article 100(2), Article 
173(3), Article 175, Article 188, Article 192(1), Article 194(2) and Article 195(2) TFEU.

Articles 42 and Article 43(2) of the TFEU read as follows:

"Article 42

The provisions of the Chapter relating to rules on competition shall apply to production of and 
trade in agricultural products only to the extent determined by the European Parliament and 
the Council within the framework of Article 43(2) and in accordance with the procedure laid 
down therein, account being taken of the objectives set out in Article 39.

[...]

Article 43
(1) [...]
(2) The European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure and after consulting the Economic and Social Committee, shall establish 
the common organisation of agricultural markets provided for in Article 40 (1) and the other 
provisions necessary for the pursuit of the objectives of the common agricultural policy and 
the common fisheries policy."

For more explanations on the other provisions of the TFEU, see below under "Analysis", 
point 1.

(b) Proposed change in the legal basis

1 COM(2011)0425 – 2011/0195(COD) where political agreement has recently been reached.
2 Regulation (EU) No 1255/2011 of the European Parliament and of the Council of 30 November 2011 
establishing a Programme to support the further development of an Integrated Maritime Policy (OJ L 321, 
5.12.2011, p. 1).
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PECH has requested the opinion of the Legal Affairs Committee on the possibility of adding 
Article 349 to the legal basis for the proposal. INTA refers to some amendments that have 
been tabled in committee to this end (AM 158 (Alain Cadec), AM 159 (Younous Omarjee) 
and AM 160 (Isabelle Thomas)). The opinion of the Committee on Regional Development of 
30 October 2012 (FdR 917425) also contains such an amendment. 

Article 349 TFEU reads as follows:

"Taking account of the structural social and economic situation of Guadeloupe, French 
Guiana, Martinique, Réunion, Saint-Barthélemy, Saint-Martin, the Azores, Madeira and the 
Canary Islands, which is compounded by their remoteness, insularity, small size, difficult 
topography and climate, economic dependence on few products, the permanence and 
combination of which severely restrain their development, the Council, on a proposal from the 
Commission and after consulting the European Parliament, shall adopt specific measures 
aimed, in particular, at laying down the conditions of application of the Treaties to those 
regions, including common policies. Where the specific measures in question are adopted by 
the Council in accordance with a special legislative procedure, it shall also act on a proposal 
from the Commission and after consulting the European Parliament.

The measures referred to in the first paragraph concern in particular areas such as customs and 
trade policies, fiscal policy, free zones, agriculture and fisheries policies, conditions for 
supply of raw materials and essential consumer goods, State aids and conditions of access to 
structural funds and to horizontal Union programmes.

The Council shall adopt the measures referred to in the first paragraph taking into account the 
special characteristics and constraints of the outermost regions without undermining the 
integrity and the coherence of the Union legal order, including the internal market and 
common policies."

Analysis 

Certain principles emerge from the case law of the Court as regards the choice of legal basis. 
First, in view of the consequences of the legal basis in terms of substantive competence and 
procedure, the choice of the correct legal basis is of constitutional importance1. Secondly, 
under Article 13(2) TEU, each institution is to act within the limits of the powers conferred 
upon it by the Treaty2. Thirdly, according to the case-law of the Court of Justice, "the choice 
of legal basis for a Community measure must rest on objective factors amenable to judicial 
review, including in particular the aim and the content of the measure"3. Finally, as regards 
multiple legal bases, if examination of a EU measure reveals that it pursues a twofold purpose 
or that it has a twofold component and if one of those is identifiable as the main or 
predominant purpose or component, whereas the other is merely incidental, the act must be 
based on a single legal basis, namely that required by the main or predominant purpose or 

1 Opinion 2/00 Carthagna Protocol [2001] ECR I-9713, para. 5; Case C-370/07 Commission v. Council [2009] 
E.C.R. I-8917, paras 46-49; Opinion 1/08, General Agreement on Trade in Services [2009] ECR I-11129, para. 
110.
2 Case C-403/05 Parliament v. Commission [2007] ECR I-9045, para. 49, and the case-law cited therein.
3 See recently Case C-411/06 Commission v Parliament and Council [2009] ECR I-7585.
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component1. On the other hand, where a measure has several contemporaneous objectives or 
components which are indissolubly linked with each other without one being secondary and 
indirect in respect of the others, the measure must be based on the various relevant Treaty 
provisions2. 

The objective of the instrument in question is the provision of financial measures for the 
implementation of the common fisheries policy. 

1. Choice of legal basis by the Commission

The legal basis chosen by the Commission consists, on the one hand, of two provisions 
providing the legal basis for measures in the context of the common fisheries policy, on the 
other hand, of the provisions which form – again together with Article 43(2) TFEU – the legal 
basis for the IMP Regulation which is proposed to be replaced by the proposed regulation, i.e. 
Articles 91(1), 100(2) and 173(3), Articles 175 and 188, and Articles 192(1), 194(2) and 
195(2) TFEU.

As for the choice of legal basis of the IMP Regulation, the Commission has – correctly – 
explained that no explicit legal basis in the Treaty exists, but that it covers many EU sectoral 
policies with a bearing on the seas and coasts. That is why the proposed legislative act is 
based on Article 43(2) (fisheries policy), Article 91(1) (transport policy) and 100(2) (sea and 
air transport), Article 173(3) (competitiveness of the Union's industry), Article 175 (economic 
policies), Article 188 (research and development programmes), Article 192(1) (environment), 
Article 194(2) (energy) and Article 195(2) (tourism). The respective legal bases all provide 
for the adoption of measures in accordance with the ordinary legislative procedure.

The proposal in question repeals the IMP Regulation by Article 152 of the initial Commission 
proposal and Article 129 of the modified Commission proposal, respectively.

At first sight, the legal basis chosen by the Commission thus adds, to the general legal basis 
for the common fisheries policy under which the proposal undoubtedly falls, the legal basis of 
the IMP Regulation. This legal basis chosen by the Commission thus appears to provide the 
appropriate legal basis for the proposal.

2. Addition of Article 349 TFEU

The question, now, is whether Article 349 needs to be included in the legal basis.

It is worth mentioning that, in this case, recourse to a dual legal basis would not be excluded 
from the outset on the ground that the procedures laid down for each legal basis are 
incompatible with one another3. The use of a dual legal basis has been held valid where it did 
not lead to an encroachment upon the European Parliament's rights. In this case, the other 
provisions constituting the legal basis of the proposal provide for the ordinary legislative 

1 Case C-42/97 Parliament v Council [1999] ECR I-868, paras. 39-40; Case-C 36/98 Spain v Council [2001] 
ECR I-779, para. 59; Case C-211/01 Commission v Council [2003] ECR I-8913, para. 39.
2 Case C-165/87 Commission v. Council [1988] ECR 5545, para. 11; Case C-178/03 Commission v. European 
Parliament and Council [2006] ECR I-107, paras. 43-56.
3 Case C-178/03 Commission v. European Parliament and Council [2006] ECR I-107, para. 57; Case C-300/89 
Commission v Council ("Titanium dioxide") [1991] ECR I-2867, paras 17-25.
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procedure, whereas Article 349 foresees consultation of the Parliament only. The Court has 
held that, in such a case, the ordinary legislative procedure would prevail, as it involves 
greater participation of Parliament1.

However, it has to be determined above all whether recourse to a dual legal basis is necessary, 
i.e. whether the measure in question has several contemporaneous objectives or components 
which are indissolubly linked with each other without one being secondary and indirect in 
respect of the others by way of the purposes and components that can be identified within the 
proposal.

It is true that the measures proposed concern to a certain extent outermost regions.

In particular, outermost regions are referred to in the following parts of the proposal:
– The definition of "integrated maritime policy" (Article 3(2)(7) mentions the outermost 
regions, next to coastal and insular regions, as an example of regions targeted.
– The proposal provides that the EMFF may support the compensation regime introduced by 
Council Regulation (EC) No 791/20072 for the additional costs incurred by the operators in 
the fishing, farming and marketing of certain fishery and aquaculture products from the 
Azores, Madeira, the Canary Islands, French Guiana, and Réunion (Chapter V, Articles 73-75 
of the proposal). Corresponding budget allocations are dealt with in Article 15(5) of the 
proposal.
– Annex I provides for an addition to public aid intensity of 35 percentage points under 
Article 95 of the proposal for the outermost regions.

Also, amongst the 2766 amendments tabled, only two amendments (AMs 53 and 709) are 
aimed at adding a provision concerning outermost regions, namely an exemption of the 
prohibition of state aids for the production of fisheries products.

It can thus be concluded that the content of the proposed regulation, in itself, does not refer 
specifically to the objective of taking specific measures in order to take account of the 
structural and economic situation of the outermost regions. Insofar as market policy measures 
concerning outermost regions are allowed to be supported by the EMFF these are not 
established in the proposed regulation but in Council Regulation (EC) No 791/2007 which 
was, in turn, adopted on the basis of Article 37 EC Treaty (now Article 42 TFEU) and Article 
299(2) EC Treaty (now Article 349 TFEU). The reference to outermost regions in Annex I 
concerns one of several similar increases of aid intensity ceilings for other operations. The 
amendments tabled do not change this assessment. Thus, it is not possible to identify the 
protection of outermost regions as an independent component alongside the common 
commercial policy such as to require recourse to a dual legal basis.

Furthermore, the wording of Article 349 clearly states that this provision provides for 
"specific measures aimed, in particular, at laying down the conditions of application of the 
Treaties to those regions, including common policies". Thus, the provision is drafted so as to 
provide a special legal basis for such measures. Nothing in its wording indicates that any 

1 Case C-155/07 European Parliament v Council [2008] ECR I-8103, paras. 75-79.
2 Council Regulation (EC) No 791/2007 of 21 May 2007 introducing a scheme to compensate for the additional 
costs incurred in the marketing of certain fishery products from the outermost regions the Azores, Madeira, the 
Canary Islands, French Guiana and Réunion (OJ L 176, 6.7.2007, p. 1). This Regulation was adopted on the 
basis of Article 37 EC Treaty (now Article 42 TFEU) and Article 299(2) EC Treaty (now Article 349 TFEU).
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regulation adopted on the basis of Article 43(2) TFEU which touches upon outermost regions 
would have to also include Article 349 TFEU in its legal basis, as long as the legal basis for 
the common agricultural policy covers the measures taken.

Recommendation of the Committee on Legal Affairs

The committee considered the above question at its meeting of 9 July 2013. At this meeting, it 
accordingly unanimously decided1 to recommend that the appropriate legal basis for the 
proposed Regulation of the European Parliament and of the Council on the European 
Maritime and Fisheries Fund [repealing Council Regulation (EC) No 1198/2006 and Council 
Regulation(EC) No 861/2006 and Council Regulation No XXX/2011 on integrated maritime 
policy] is Article 42, Article 43(2), Article 91(1), Article 100(2), Article 173(3), Article 175, 
Article 188, Article 192(1), Article 194(2) and Article 195(2) TFEU, and that it is 
unnecessary to add Article 349 TFEU.

Yours sincerely,

Klaus-Heiner Lehne

1 The following were present for the final vote: Raffaele Baldassarre (Vice-Chair), Luigi Berlinguer, Sebastian 
Valentin Bodu (Vice-Chair), Piotr Borys, Françoise Castex (Vice-Chair), Christian Engström, Giuseppe Gargani, 
Lidia Joanna Geringer de Oedenberg, Sajjad Karim, Klaus-Heiner Lehne (Chair), Jörg Leichtfried (pursuant to 
Rule 187(2)), Eva Lichtenberger, Antonio López-Istúriz White, Jiří Maštálka, Bernhard Rapkay, Rebecca 
Taylor, Alexandra Thein, Axel Voss, Cecilia Wikström, Tadeusz Zwiefka, and Anna Záborská (pursuant to Rule 
187(2)).


