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Dear Mr Chair,

At its meeting of 11-12 April 2017, the Committee on Legal Affairs took note of the fact that, 
in the course of the ongoing interinstitutional negotiations on the legislative package on the 
implementation of the Marrakesh Treaty to Facilitate Access to Publishes Works for Persons 
Who are Blind, Visually Impaired, or Otherwise Print Disabled (“the Marrakesh Treaty”), it 
has been provisionally agreed to change the legal basis provided for in the Commission’s 
proposal for a Regulation on the cross-border exchange between the Union and third countries 
of accessible format copies of certain works and other subject-matter protected by copyright 
and related rights for the benefit of persons who are blind, visually impaired or otherwise 
print disabled. More specifically, it has been proposed to replace Article 207 TFEU by Article 
114 TFEU.

The Committee on Legal Affairs has therefore decided, in accordance with Rule 39(2) of the 
Rules of Procedure, to adopt an opinion verifying the legal basis of the said proposal and in 
particular the potential substitution of Article 207 TFEU by Article 114 TFEU.

The Committee on Legal Affairs considered the above question at its meeting of 29-30 May 
2017.

I - Background
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The Marrakesh Treaty was adopted in 2013 at the World Intellectual Property Organisation 
(WIPO) and was signed on behalf of the EU on 30 April 2014. 

The Marrakesh Treaty requires the Contracting Parties to provide exceptions or limitations to 
copyright and related rights for the benefit of blind, visually impaired and otherwise print 
disabled persons and allows for the cross-border exchange of special format copies of books 
and other print material among the countries that are parties to the Treaty. 

In order to allow the Union to fulfil its obligations under the Marrakesh Treaty, and more 
specifically the provisions related to cross-border exchange of accessible format copies, 
importation of accessible format copies and cooperation to facilitate cross-border exchange, 
the Commission adopted a proposal for a regulation on 14 September 2016. 

The legal basis provided for by the Commission in its proposal is Article 207 TFEU. The 
reasoning behind it can be found in the Commission’s argumentation put forward before the 
Court of Justice in procedure 3/15.1 According to the Commission, the primary objective of 
the Marrakesh Treaty is to facilitate the cross-border exchange of accessible format copies 
achieving thus the objective of liberalisation of international trade. The Commission 
considered that the Marrakesh Treaty constitutes an instrument of the common commercial 
policy. 

II - The Relevant Treaty Article

Article 207 TFEU in Title II entitled “Common Commercial Policy” is presented as the legal 
basis in the Commission's proposal and reads as follows: 

Article 207
(ex Article 133 TEC)

1. The common commercial policy shall be based on uniform principles, particularly with 
regard to changes in tariff rates, the conclusion of tariff and trade agreements relating to 
trade in goods and services, and the commercial aspects of intellectual property, foreign 
direct investment, the achievement of uniformity in measures of liberalisation, export policy 
and measures to protect trade such as those to be taken in the event of dumping or subsidies. 
The common commercial policy shall be conducted in the context of the principles and 
objectives of the Union's external action.

2. The European Parliament and the Council, acting by means of regulations in accordance 
with the ordinary legislative procedure, shall adopt the measures defining the framework for 
implementing the common commercial policy.

 [...]
III - The proposed legal basis

Following Court’s opinion A-3/15, the Council proposed, during the interinstitutional 
negotiations, to change the legal basis of the proposed regulation to Article 114 TFEU. 

Title VII Common rules on competition, taxation and approximation of laws

1 Opinion A-3/15, EU:C:2017:114, para.25-30.
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Chapter 3

Approximation of laws

Article 114

(ex Article 95 TEC)

1. Save where otherwise provided in the Treaties, the following provisions shall apply for the 
achievement of the objectives set out in Article 26. The European Parliament and the Council 
shall, acting in accordance with the ordinary legislative procedure and after consulting the 
Economic and Social Committee, adopt the measures for the approximation of the provisions 
laid down by law, regulation or administrative action in Member States which have as their 
object the establishment and functioning of the internal market.

IV – CJEU case law on the choice of legal basis

The Court of Justice has traditionally viewed the question of the appropriate legal basis as a 
matter of constitutional significance in so far as it guarantees compliance with the principle of 
conferred powers (Article 5 TEU) and determines the nature and scope of the Union’s 
competence.1 According to settled case law of the Court of Justice, “the choice of legal basis 
for a Community measure must rest on objective factors amenable to judicial review, which 
include in particular the aim and content of the measure”.2 The choice of an incorrect legal 
basis may therefore justify the annulment of the act in question. In this context, an 
institution’s wish for more active participation in the adoption of a given measure, the 
circumstances in which a measure was adopted as well as the work that has been done in 
other aspects within the scope of action covered by a given measure are irrelevant for the 
identification of the right legal basis.3 

If examination of a measure reveals that it pursues a twofold purpose or that it has a twofold 
component one of which is identifiable as the main or predominant purpose or component, 
whereas the other is merely incidental, that measure must be based on a single legal basis, 
namely that required by the main or predominant purpose or component.4 However, where a 
measure has several contemporaneous objectives or components, which are indissociably 
linked, without one being secondary and indirect in relation to the other(s), such a measure 
will have to be based on the various corresponding legal bases,5 if the procedures laid down in 
the respective legal bases are not incompatible with and do not undermine the right of the 
European Parliament.6

V – Aim and content of the proposed measure

1 Opinion 2/00 [2001] ECR I-9713, para 5.
2 Case C-45/86, Commission v. Council (Generalised Tariff Preferences) [1987] ECR 1439, para. 5; Case C-
411/06 Commission v. Parliament and Council [2009] ECR I-7585.
3 Case C-269/97 Commission v Council [2000] ECR I-2257, para 44.
4 Case C-137/12 Commission v Council EU:C:2013:675, para. 53; C-490/10 Parliament v Council 
EU:C:2012:525, para. 45; C-155/07 Parliament v Council [2008] ECR I-08103, para. 34.
5 Case C-211/01 Commission v Council [2003] ECR I-08913, para. 40; Case C-178/03 Commission v European 
Parliament and Council [2006] ECR I-107, paras 43-56.
6 Case C-300/89 Commission v Council ("Titanium dioxide") [1991] ECR I-2867, paras. 17-25; Case C-268/94 
Portugal v Council [1996] ECR I-6177.
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The purpose of the proposal for a regulation, as stated by the Commission in its explanatory 
memorandum, is to implement the Union’s obligations under the Marrakesh Treaty in respect 
of the exchange of accessible format copies between the Union and third countries that are 
parties to the Marrakesh Treaty. 

Article 1, specifying the subject matter and scope, provides that the regulation lays down rules 
on the cross-border exchange of accessible format copies of certain works and other subject-
matter between the Union and third countries that are parties to the Marrakesh Treaty without 
the authorisation of the right holder, for the benefit of persons who are blind, visually 
impaired or otherwise print disabled. 

Article 3 and 4 of the proposed regulation derive from Article 5 and 6 of the Marrakesh 
Treaty which impose certain obligations on Contracting Parties relating to the cross-border 
exchange of accessible format copies. More specifically, Article 3 states that accessible 
format copies of works which have been made in accordance with the implementation of the 
Marrakesh Treaty in any Member State may be distributed, communicated or made available 
to beneficiary persons established in third countries that are parties to the Marrakesh Treaty. 
Article 4 allows for the importation of and access to accessible format copies made in 
accordance with the implementation of the Marrakesh Treaty from a third country, by 
beneficiary persons in the Union and authorised entities established in the Union, for the 
benefit of print-disabled persons.

VI – Analysis and determination of the appropriate legal basis

The Commission proposed Article 207 of the Treaty on the Functioning of the European 
Union as the appropriate legal basis for the setting of import and export arrangements to 
foster certain types of cross-border exchanges of accessible format copies. Article 207 TFEU 
provides the possibility for the European Parliament and the Council, acting by means of 
regulations in accordance with the ordinary legislative procedure, to adopt measures 
concerning the framework for implementing the common commercial policy.

In its Opinion of 14 February 2017, the Court of Justice considered that the conclusion of the 
Marrakesh Treaty does not fall within the common commercial policy defined in Article 207 
TFEU.

According to the Court, “the Marrakesh Treaty is, in essence, intended to improve the 
position of beneficiary persons by facilitating their access to published works, through 
various means, including the easier circulation of accessible format copies.”1 More 
specifically, the Court found that Articles 5, 6 and 9 of the Treaty relating to the cross-border 
exchange of accessible format copies “are not specifically intended to promote, facilitate or 
govern international trade in accessible format copies, but are rather intended to improve the 
position of beneficiary persons by facilitating such person’s access to accessible format 
copies reproduced in other Contracting Parties”.2 

The Court concluded that the cross-border exchange for which the Marrakesh Treaty provides 
cannot be equated with international trade for commercial purposes. The conclusion of the 
Marrakesh Treaty does not fall within the common commercial policy defined in Article 207 

1 Opinion A-3/15, paragraph 70.
2 Opinion A-3/15, paragraph 89.
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TFEU.1

Considering that the proposed regulation aims at implementing the obligations under the 
Marrakesh Treaty relating to the cross-border exchange of accessible format, and more 
specifically Article 5, 6 and 9, and in light of the above, it follows that Article 207 TFEU 
cannot be considered as a valid legal basis for the proposed regulation.

The Court of Justice in the same opinion says that the import and export arrangements 
prescribed by the Marrakesh Treaty will have to be implemented within the field harmonised 
by Directive 2001/292 “inasmuch as they are ultimately intended to permit the 
communication to the public or the distribution, in the territory of a Contracting Party, of 
accessible format copies published in another Contracting Party, without the consent of the 
rightholders being obtained”.

Directive 2001/29 is based on Article 114 TFEU and aims at providing a harmonised legal 
framework for copyright and related rights in the information society where this is necessary 
for the proper functioning of the internal market.

The agreed text between the Council and Parliament takes on board the opinion by the Court 
of Justice providing for the import and export arrangements to be implemented within the 
field harmonised by Directive 2001/29:

Article 1: “This Regulation lays down uniform rules on the cross-border exchange of 
accessible format copies of certain works and other subject-matter between the Union and 
third countries that are parties to the Marrakesh Treaty without the authorisation of the right 
holder, for the benefit of persons who are blind, visually impaired or otherwise print disabled, 
within the field harmonised by Directive 2001/29 and Directive […] in order not to 
jeopardise the harmonisation of exclusive rights and exceptions in the internal market.” 

Recital 2: “this Regulation aims to [...] lay down the conditions for such export and import in 
an uniform manner within the field harmonised by Directive 2001/29 and Directive […] in 
order to ensure that those measures are applied consistently throughout the internal market 
and do not jeopardise the harmonisation of exclusive rights and exceptions therein.”

Article 114 TFEU could therefore be an appropriate legal basis for the proposal for 
regulation.

VII - Conclusion and recommendation

In light of the above, and following the opinion by the Court of Justice of 14 February 2017, 
since the objective of the Commission proposal is not to promote, facilitate or govern 
international trade in accessible format copies, but rather to improve the position of 
beneficiary persons by facilitating such persons’ access to accessible format copies, we can 
conclude that the proposed regulation cannot be based on Article 207 TFEU as provided for 
in the Commission’s proposal. 

Having considered the proposal made by the Council during the interinstitutional negotiations 

1 Opinion A-3/15, paragraphs 91 and 101.
2 Opinion A-3/15, paragraph 112.
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to base the proposed regulation on Article 114 TFEU instead of Article 207 TFEU, and given 
the fact that the import and export arrangements prescribed by the proposed measure 
ultimately intend to permit the communication to the public or the distribution in the territory 
of a Contracting Party, of accessible format copies published in another Contracting Party, 
without the consent of the rightholders being obtained and will have to be implemented within 
the field harmonised by Directive 2001/29, which is based on Article 114 TFEU, we can 
conclude that the proposed regulation could rather be based on Article 114 TFEU.

The Committee on Legal Affairs should therefore recommend that the appropriate legal basis 
for the proposed Regulation of the European Parliament and of the Council on the cross-
border exchange between the Union and third countries of accessible format copies of certain 
works and other subject-matter protected by copyright and related rights for the benefit of 
persons who are blind, visually impaired or otherwise print disabled is Article 114 TFEU.

At its meeting of 30 May 2017, the Committee on Legal Affairs accordingly decided 
unanimously1 that the correct legal basis for the proposed regulation is Article 114 TFEU. 

Yours sincerely,

Pavel Svoboda

1 The following were present for the final vote: Pavel Svoboda (The Chair), Jean-Marie Cavada (Vice-Chair), 
Mady Delvaux (Vice-Chair), Max Andersson, Joëlle Bergeron, Marie-Christine Boutonnet, Pascal Durand, 
Angel Dzhambazki, Rosa Estaràs Ferragut, Evelyne Gebhardt, Lidia Joanna Geringer de Oedenberg, Kostas 
Chrysogonos, Sylvia-Yvonne Kaufmann, Gilles Lebreton, António Marinho e Pinto, João Pimenta Lopes, 
Virginie Rozière, József Szájer, Axel Voss, Jarosław Wałęsa, Josef Weidenholzer, Kosma Złotowski, Tadeusz 
Zwiefka.


